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PREFACE. 


This  voluiiie  is  a  supplement  to  Bums'  Annotated  Indiana  Statutes 
of  1901,  and  contains  the  general  laws  of  the  state  enacted  at  the  ses- 
sions of  1903  and  1905,  with  notes  of  decisions  of  the  supreme  and 
appellate  courts  rendered  since  the  publication  of  the  statutes  of  1901, 
construing  the  law«  in  such  revision,  and  subsequent  enactments,  and 
the  state  and  federal  constitutions.     Notes  of  decisions  of  the  United 
States  supreme  court  construing  the  federal  constitution  are  also  included. 
The  arrangement  of  the  statutes  is  the  same  as  in  the  Revised  Statutes 
of  1901.     Where  sections  in  such  revision  have  been  amended  the  new 
section  is  set  forth  with  appropriate  references,  and  new  statutes  have 
been  placed  under  the  same  chapters  and  headings  that  kindred  sub- 
ject matter  is  found  in  the  1901  revision. 

Section  numbers  to  new  statutes  which  supersede  old  laws — such  as 
the  code  of  criminal  procedure,  the  act  defining  crimes  and  the  laws 
governing  municipal  corporations — are  the  same,  as  near  as  may  be, 
to  the  numbers  of  corresponding  sections  in  the  revision  of  1901,  with 
notes  referring  to  the  sections  supplanted.  Section  numbers  to  new 
statutes  are  indicated  by  the  addition  of  letters,  or  letters  and  figures 
to  the  section  numbers  of  the  1901  revision. 

When  notes  construing  statutes  in  the  revision  of  1901  appear  with- 
out any  statute  being  set  forth,  the  number  given  is  the  number  of  the 
section  in  the  1901  revision  which  is  construed. 

The  statutes  are  printed  as  they  appear  in  the  official  publication 
of  the  session  acts,  except  as  to  plain  typographical  errors,  the  com- 
piler not  feeling  at  liberty  to  correct  apparent  mistakes  in  the  use  of 
words. 

At  the  close  of  the  general  statutes  which  are  published  in  full,  a 
list  of  the  special,  local  and  private  acts  of  the  sessions  of  1903  and  1905 
is  set  foi'th  with  appropriate  references  to  the  pages  of  the  session  acts. 
The  index  is  believed  to  be  full  and  complete. 

JXDIASAFOJASy  InD.,  HaRRISON  BcRXS. 

October,  1905. 
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ARTICLE   3.— AGAINST   PROPERTY. 


Arson.  2043. 

Burning  woods  and  prairies.  2044. 

Woods,  setting  on  fire.  2045. 

Road  supervisor,  duty  as  to  fire.  2046. 

Burglary.  2047. 

Entering  house  to  commit  felony.  2048. 

House-br<Hiking  in  da3rtime  to  2049. 

steal. 

Hou«e-breaking  to  commit  vio-  2050. 

lence.  2051. 

Grand  larceny.  2052. 

Petit  larceny.  2053. 

Larceny  of  dog.  2054. 

Larceny,  goods  from  other  states.  2055. 

Receiving  stolen  goods.  2066. 

Receiving  stolen  goods  from  other  2057. 

states.  2058. 

Secreting  will.  2050. 

Larceny  of  public  records.  2060. 

I^aroeny    of  records  by  officers.  2061. 

Defacing  or  destroying  records.  2062. 

Carrying  off  fruits  or  products.  2063. 

Trespass.  2064. 

Embezzlement,  public  funds.  2065. 

Embezzlement  by  officers.  2066. 

Emhezzleroent.  accounting  to  sue-  2067. 

cesser.  2068. 

Bmbezzlement  by  employes.  2069. 

Embezzlement,  attorneys,  collec-  2070. 

tors.  2071. 

Embezzlement,  railroad  employes.  2072. 

Embezzlement,  innkeepers,  carriers.  2073. 

Embezzlement,  bailee.  2074. 

Embezzlement,  tenant.  2075. 


Embezzlement,  treasurers. 
Embezzlement,  city  or  town  officers. 
Embezzlement,  fiduciaries. 
Embezzlement,  banker  or  broker. 
Bank,  overdraft  by  officer. 
Bank,  loan  of  funds  to  officer. 
Insurance  and  trust  oomxMiiies, 

loans. 
State  arms,  selling  or  secreting. 
Mortgaged  goods,  removal. 
Trespass,  malicious. 
Telegraph  or  telephone,  injury. 
Electric  meters,  apparatus,  injury. 
Public  conveyance,  attacking. 
Injury  to  person  in  conveyance. 
Hand-ear,  running  without  cooBent. 
Railroad  track,  obstructing. 
Vines  or  trees,  injury. 
Tombstones,  defacing,  removal. 
Trees  on  highway,  injury. 
Highway,  oanal,  obstructing. 
Traction  engine,  using  on  highway. 
Highway,  heavy  hauling. 
Shade  trees,  destroying  or  injuring. 
Landmark,  altering  or  removing. 
Dams  or  drains,  injury. 
Legal   notices,   defacing. 
Bills,  posting  on  buildings. 
Animal  brands,  altering. 
Animals,  injury  or  killing. 
Forcible  entry  or  detainer. 
Library  books,  defacing. 
Family  boats,  landing. 
Navigation,  signals  at  night. 


ARTICLE  4.— AGAINST  PUBLIC   PEACE. 


Military  expeditions. 
Aiding  hostile   army. 
Privateering. 
Duel,  challenge. 
I>iiel,  fighting. 
Prize-fi|^ting. 
Affray. 
Riot 


2084.  Riotous  conspiracy. 

2085.  Lynching,  mob  defined. 

2086.  Lynching,  accessory  after  the  fact. 

2087.  Lynching,  prosecution  of  person. 

2088.  Lynching,  prosecution  of  sheriff,  re- 

moval. 

2089.  Sheiriff,  aid. 

2090.  Sheriff,  military  force. 
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2091. 
2092. 
2093. 
2094. 


2099. 
2100. 
2101. 
2102. 
2103. 
2104. 
2105. 
2106. 
2107. 

2108. 


2119. 
2120. 
2121. 
2122. 
2123. 
2124. 
212.5. 
2126. 
2127. 
2128. 
2120. 
2130. 
2131. 
2132. 
2133. 
2134. 
2135. 
2136. 


2151. 
2152. 
2153. 
2154. 
2155. 
2156. 
2157. 
2158. 
2159. 
2160. 
2161. 
2162. 

2163. 

2164. 


2179. 
2180. 


Rout. 

Provocation. 

Weapon,  drawing  dangerous. 

Weapon,  carrying  dangerous. 


2095.  Weapon,  furnishing  to  minor. 

2096.  Toy  pistols. 

2097.  Weapon,  aiming. 

2098.  Disturbing  meetings. 


ARTICLE  5.— AGAINST  CHASTITY  AND  MORALITY. 


Bigamy.  2109. 

Bigamy,  proof  of  marriage,  venue.  2110. 

Incest.  2111. 

Adultery,  fornication.  2112. 

Seduction.  2113. 

House  of  ill-fame,  enticing  female.  2114. 

House  of  ill-fame,  keeping.  2115. 

Public  indecency.  2116. 

Obscene  literature,  possession,  cir-  2117. 

culation.  2118. 
Obscene  literature,  sending. 


Pernicious  literature  or  pictures. 

Drugs  for  females,  advertising. 

Profanity. 

Scibbath  breaking. 

Baseball  on  Sunday. 

Houses  of   assignation. 

Houses  of  ill-fame,  associating. 

Prostitute. 

Stallions,  letting  in  public. 

Sodomv. 


ARTICLE    6.— .AGAINST    PUBLIC    JUSTICE. 


Perjury.  2137. 

Perjury  in  voluntary  affidavit.  2138. 

Subornation  of  perjury.  2139. 
Bribery  of  public  officers. 

Bribery  of  jurors  or  others.  2140. 

Compounding  felonies.  2141. 

Compounding    misdemeanors.  2142. 

Compounding  prosecutions,  2143. 

Concealing  criminals.  2144. 

False  personation.  214.5. 
False  heir,  producing. 

Substituting  child.  2146. 

Extortion.  2147. 

Judge  practicing  law.  2148. 

County  officer  practicing  law.  2149. 

Officeholder  acting  as  notary.  2150. 
Falsely  attesting  affidavit. 
Falsely  attesting  acknowledgment. 


Officer  not  explaining  instrument. 

Notary  acting  after  term  expires. 

Justice  or  constable  purchasing 
judgment. 

Capital  criminal,  suffering  escape. 

Felon,  suffering  escape. 

Prisoner  aiding  escape. 

Convict,  aiding  escape. 

Escape  from  jail,  aiding. 

Escape  of  person  charged  with  mis- 
demeanor. 

Habeas  corpus,  obstructing  writ. 

Legal  process,  obstructing. 

Convict,  escape  from  prison. 

Subpoena  or  citation,  disobeying. 

Jurors  and  others,  corruption, 
threats. 


ARTICLE  7.— OFFICIAL  NEGLIGENCE. 


Unclean  prisons.  2165. 

Unclean  institutions,  cruelty.  2106. 

Official  negligence.  2167. 
Refusing  to  aid  officer. 

Common  barrator.  2168. 

Usurpation  of  office.  2169. 
Officer  acting  without  qualifying.       2170. 

Intoxicated  officer.  2171. 

County  office,  proper  place.  2172. 

Officer  discounting  orders.  2173. 

Extortion  from  pensioner.  2174. 

Officers   interested   in   public  con-     2175. 

tracts.  2176. 

Township    trustee,    payment  of 

claims.  2177. 

Bribery   of   officer.  2178. 


State  auditor,  illegal  warrant. 

State  officer  not  accounting. 

Obstructing  examination  of  state 
treasury. 

State  treasurer,  false  report. 

State  treasurer,  illegal  paying. 

State  treasurer,  false  voudier. 

S^ate  treasurer,  defalcation. 

C6mmon  council,  breaking  quorum. 

General  assembly,  breaking  quorum. 

Neglect  of  roads. 

Recording  deed  without  transfer. 

Clerk  of  bureau  of  printing,  mis- 
feasance. 

Inspector   of  grain,   misfeasance* 

Teachers'  licenRc,  sale  of  questions. 


ARTICLE    8.~AGAINST    PUBLIC   HEALTH. 


Public  nuisance.  2181. 

Public  nuisance,  what  constitutes.     2182. 


Stagnant  water,  creating. 
Dead   animals. 
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2183.  Selling  unwholesome  provisions.  2190. 

2184.  Adulterated   drug  or   food,   stand-  2191. 

ards.  2192. 

2185.  Candy,  adulteration.  2193. 

2186.  Vinegar,   adulfteration.  2194. 

2187.  Injurious  ingrediente.  •  2195. 

2188.  Selling  or  having  in  poseession.  2196. 

2189.  Coloring,  brand  of  maker.  2107. 


Selling  diseased  animal. 

Selling  unwholesome  milk. 

Use  of  adulterants,  formaldehyde. 

Food  for  animals,  adulterating. 

Native  wines,   adulterating. 

Liquors,  adulterating. 

Liquors,  making  or  selling  poisonous. 

Befouling  water. 


ARTICLE   9.— AGAINST  PUBLIC  POLICY. 


2198. 
2199. 
2200. 
2201. 
2202. 
2203. 
2204. 
2205. 
2206. 
2207. 
2208. 
2209. 
2210. 
221 L 
2212. 
2213. 
2214. 

2215. 
2216. 

2217. 
2218. 
2219. 

2220. 

2221. 
2222- 

2223. 
2224. 
2225. 
2226. 


2228. 
•2229. 

2230. 

'2231. 
2232. 
22.%3. 
2234. 
2235. 


Raffling.  2236. 

Lottery,  gift  enterprise.  2237. 
Lottery,  advertising. 

Keeping  gaming  house.  2238. 

Gaming  on  fair  grounds.  2239. 

Inducing   minor  to  gamble.  2240. 

Gaming.  2241. 

Betting,  pool  selling.  2242. 

Bunko-steering.  2243. 

Keeping  room  for  pool  selling.  2244. 

Common  gambler.  2245. 

Keeping  devices  for  gaming.  2246. 

Allowing  minors  to  play  games.  2247. 

Allowing  minors  in  billiard  rooms.  2248. 

Private  houses  excepted.  2249. 

Tobacco,  furnishing  to  minors.  2250. 

Tobacco,   furnishing  to  children,  2251. 

penalty.  2252. 

Cigarettes,  furnishing  to  minors.  2253. 

Cigarettes,  manufacture,  sale  or  2254. 

g>«^-  '  2255! 

Special   peace   officers,   residence.  2256. 

Found  drunk  in  public  place.  2257. 

Liquor,  selling  to  intoxicated  per-  2258. 

«».  2259. 

Liquor,  selling  to  habitual  drunk-  2260. 

ard.  226l! 

Liquor,  selling  to  minor.  2262. 

Liquor,  misrepresenting  age  to  ob- 
tain. 2263. 

Dance  halls,   liquors,  minors. 

Liquor,  furnishing  to  prisoner.  2264. 

Liquor,  keeping  disorderly  shop.  2265^ 

Liquor,  .selling  on  Sunday  and  2266. 

holidays.  2267. 

Liquor,   druggist   selling  on    Sun-  2268. 

day-  2269. 

Poisons,  druggist  selling.  2270. 

Trading  near  camp-meeting,  pic-  2271. 

nics.  2272. 

Saloon  in  one  mile  of  soldiers*  2273. 

home.  2274. 

Cruelty  to  animals.  2275. 

Cruelty  to  animals,  definitions.  2276! 

Keeping  animals  for  fighting.  2277! 

Cruelly  carrying  animals. 

Railroad  transportation  of  ani- 
mals. 


Complaint,  search  warrant. 

Horse  glandered,  permitting  at  * 
large. 

Sheep  diseased,  allowing  at  large. 

Cattle  diseased,  transporting. 

Liable  for  damages. 

Hog,  carcass,  transporting. 

Deer,  turkey  pheasant. 

Pheasants,    imported. 

Penalty. 

Quail,  netting  or  trapping. 

Quail,  grouse,  prairie  chicken. 

Quail,  number  can  shoot. 

Quail,  selling. 

Wild  goose,  duck,  brant. 

Wild  ducks,  number  can  shoot. 

Wild  doves,  rabbits,  ferrets. 

Squirrel  season. 

Game  birds  defined. 

Permits,  how  obtained,  bond. 

Permit  to  hunt,  enclosed  land. 

Injury  to  property  while  hunting. 

Song   birds. 

W^oodcock,  sale. 

Hunting,  closed  season. 

W^ild  duck  and  water  fowls,  permit. 

Carriers  carrying  game  out  of  state. 

Non-residents,  license,  form,  fee, 
emergency. 

Fish,  seines,  traj>s  or  spears  in  pos- 
session. 

Fish  trap  prohibited. 

Fishing  season — Inland   lakes. 

Ice  on  streams,  cjitching  fish. 

Shooting  fish. 

Trot  line. 

Catching  fish  regulated. 

Size  of  fish  caught. 

Xiunber  of  fish  caught. 

Obstruction  of  streams. 

Pollution  of  streams. 

Explosives   prohibited. 

Trespassing  on  land. 

Commissioner,  fee  in  prosecutions. 

Powers  of  commissioner  not 
abridged. 
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ARTICLE   10.— AGAINST  PURITY  OF  ELECTIONS. 


2278.  Buying  votes,  penalty. 

2279.  Selling  votes,  penalty. 


2280.  Witnesses. 

2281.  Repeal. 


ARTICLE   II.— AGAINST  HONEST  DEALING. 


2282.  False   claims. 

2283.  Forgery,  puWic  records,  altering. 
2283a.  False  pretense. 

2284.  False  statement,  credit. 

2285.  Counterfeiting  coin. 

2286.  Counterfeit,  uttering. 

2287.  Counterfeit,  uttering  to  circulate. 

2288.  Counterfeit,  possession. 

2289.  Counterfeiting  registered  label. 

2290.  Selling  goods  with  counterfeit  label. 

2291.  Counterfeiting,  registered  union 

label. 

2292.  Counterfeiting  private  label. 

2293.  Engraving  counterfeit  die  for  label. 

2294.  Buying  or  selling  counterfeit  pri- 

vate label. 

2295.  Corporation  selling  goods  with 

counterfeit  label. 


2296. 


2297. 


2298. 

2299. 

2300. 
2301. 
2302. 
2303. 
2304. 
2.30.1. 
2306. 
2.307. 


Possession  of  counterfeit  die,  in- 
tent to  sell. 

Possession  of  apparatus  for  coun- 
terfeiting coins. 

Vending  goods  with  counterfeit 
stamp  of  maker. 

Acknowledgment,   affixing  name 
to  blank. 

Weights  and  measures,  shortage. 

Weights,  coal. 

False  gas  meter. 

Weights   and   measures,   standard. 

Wheat,   inspection,   weight,  grade. 

Fruit   trees,    false    representation. 

Penalty. 

Limitation. 


ARTICLE   12.— MISCELLANEOUS  OFFENSES. 


2308.  Canada  thistles,  allowing  to  grow.  2334. 

2309.  Complaint  to  supervisor.  2335. 

2310.  Failure   of   supervisor,   tox^Tiship  2336. 

trustee  or  mayor.  2337. 

2311.  Convictions,  fee  of  supervisor.  2338. 
1 2312.  Grain   containing  thistles.  23.39. 

2313.  Employment  of  child  labor,  over-  2340. 

work.  2341. 

2314.  Telegraph  or  telephone  disclosure.  3242. 

2315.  Promoting   divorces.  2343. 

2316.  False   label    or   weight.  2.344. 

2317.  Altering  inspector's  marks.  2345. 

2318.  Pauper,  bringing  into  state.  2346. 

2319.  Deserting  wife  or  child.  2.347. 

2320.  Vagrancy.  2348. 

2321.  Tramps.  2340. 

2322.  Amalgamation.  2350. 

2323.  Amalgamation,  counseling.  2351. 

2324.  Swindling  underwriter.  2352. 

2325.  Conspiracy  to  commit  felony. 

2326.  Insurance,  fraudulent  advertising.  2353. 

2327.  Insurance,  advertising  illegal  com-  2354. 

pany,  agent  2355. 

2328.  Malicious  prosecution.  2356. 

2329.  Drawbridge,  failure  to  keep  light.  2357. 

2330.  Obstructing  navigable  stream.  2358. 

2331.  Maintaining  bridge  without  draw. 

2332.  Leaving  bridge  open.  2359. 

2333.  Injury  to  bridge.  2360. 


Opening  canal  locks. 

^farriage  without  authority. 

Marriage,  .failure  to  return. 

Taxables,  giving  false  list. 

Highway,   obstructing. 

Highway,  rubbish. 

Defrauding  creditors. 

Appropriating  estray. 

Entry  on  state  lands. 

Highways,  racing. 

Running  horses  in  city  or  town. 

License,  failure  to  have. 

Ferriage,  toll,  illegal  charge. 

Garnishment,  oppressive. 

Garnishment,   transfer. 

Climbing  on  moving  trains. 

Highway,  obstructing  with  cars. 

Passenger  cars  without  tools. 

Railroad   crossings,   steam   or   elec- 
tric, stops. 

Deceiving  engineer  or  motorman. 

Railroad    crossing,    running   upon. 

Railroad  crossing,  stopping  cars  on. 

Suffering  cars  to  be  locked. 

Signals  for  crossings. 

Railroads,  trainmen,  hours  for 
service. 

Badges,  unlawful  use. 

Repeal. 


Digitized  by 


Google 


CdNTEKTS.  xxi 

{References  are  to  Sections.) 
CHAPTER  6. 

DECEDENTS'  ESTATES. 

ARTICLE   1.— JURISDICTION. 

2374b.    Probate  commissioner,  duties,  2374c.     Assistants,  number,  pay. 

salfiiry. 

ARTICLE  3.— LETPERS  OF  ADMINISTRATION. 

2381.    In  what  county  letters  issued.  2395.    Administrator  de  bonis  non  after 

2385.     Estate  of  absentee.  settlement. 

2393.     Special   administrator  on  contest 
of  will. 

ARTICLE  5.— NOTICE  AND  INVENTORY. 

2417.     Omitted  articles  from  inventory.       2424.    Widow's  five  hundred  dollars. 

ARTICLE  7.— SUITS  BY  EXECUTORS  AND  ADMINISTRATORS. 

2446.  Suits,  maintenance,  costs.  2454.     Collecting  and  compoimding  claims. 

2447.  Profert  of  letters. 

ARTICLE  8.— CLAIMS  AGAINST  THE  ESTATE. 

2465.     Claims,  filing,  afiidavit.  2479.     Transfer  for  trial,  pleadings,  new 

2473.  Entry  of  claims  on  docket.  party. 

2474.  Claims,  allowance,  transfer,  trial.     2484.     Liens,  proceedings  suspended. 

ARTICLE  9.— SALE  OF  REAL  ESTATE. 

2491.  Requisites  of  petition — Parties.  2527a.  Pettiion  to  prevent  sale. 

2501.  Lands,  sale,  hearing,  orders.  2527b.  Notice  of  petition. 

2503.  Widow,   interest,   partition,   sale.  2527c.  Hearing,  decree. 

2512.  Report  of  saie,  confirmation,  deed.  2527d.  Claims,  when  barred. 

2524.  Mortgage  and  lease.  2527e.  Costs. 

2527.  Bond  to  prevent  sale. 

ARTICLE   11.— PAYMENT  OF  DEBTS  AND  LEGACIES. 

2534.    Debta,  order  of  payment. 

ARTICLE  12.— ACCOUNTING  AND  SETTLEMENT. 

2558.    Setting  aside  settlement. 

ARTICLE  13.— DISTRIBUTION. 
256-2.    Proof  of  title. 

ARTICLE    14.— ESTATES  UNDER   FIVE   HUNDRED  DOLLARS. 
2576.    Duty  of  clerk,  notic?,  hearing.  2577.     Creditors  contesting,  reappraisoment. 

ARTICLE   16.— LIABILITY   OF   HEIRS   AND   DEVISEES. 
2597.    Liabilitv   of  heirs,  devisees  and  distributees. 
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ARTICLE  17.— APPEAL  TO  SUPREME  COURT. 
2600.     Appeal,  how  taken,  bond. 

ARTICLE   18.— SUITS  ON   BONDS. 
2013.     Suits  on  bonds. 

CHAPTER  7. 

DESCENT. 

2631.     Bastard,  legitimacy,  inheritance.  2656.  Purchase  money,  interest  of  widow. 

2635a.  Escheated  land  in   l^awrence  and  2660.  Judicial    sale,   interest  of   wife. 

Monroe  counties.  2661.  Wife  barred  by  ante-nuptial  con- 
2635b.  Indiana  University  controls.  tract. 

2635c.  Use  of  land,  desi^ation.  2666.  Widow's  election  as  to  devise. 

2640.  Widow,   interest  in  land.  2666a.  Insane  widow,   election,   guardian's 

2641.  Widow  remarrying,  conveyance.  duty. 

2642.  Descent  from  wife  to  husband.  2669.  Judicial   sale,  right  of  wife,  parti- 
2648.     Widows  interest  in  personal  estate.  tion. 

2651.  When  all  to  husband  or  wife.  2671.     Inheritance  from  wife. 

2652.  Widow,  rights  in  real  estate. 

CHAPTER  8. 

GUARDIANSHIP. 

ARTICLE  1.— OF   INFANTS. 

2682.     Minor,  custody,  tuition,  manage-       2690.     :Marriage  of  female  ward. 

ment.  2691.     Bond,   suit   on,    law   governing. 

2688.     Removal   of  guardian,  marriage. 

ARTICLE  2.— OF  THE   INSANE. 

2715.     Proceedings  to  establish  unsound       2721.     Duties  and  powers  of  guardians. 

mind.  2722.     Termination  of  guardianship. 

2718.     Expenses  and  cost. 

CHAPTER  9. 

WILLS. 

ARTICLE  I.—MAKIXO— REVOCATION— EFFECT. 

2732.     Marriage  of  testatrix  revokes.  2741.     Lapsing  of  devises  and   legacies. 

27^.     Construction  of  wills. 

ARTICLE  2.— EXECUTION  AND  PROBATE. 

2746.     Execution   of  will,  witnesses.  2754.     Proof  of  execution. 

2749.     Probate  of  will. 
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ARTICLE   3.— CONTEST. 

2765.  Objections  to  probate.  2773.     Costs,  taxation. 

2766.  Coniplaint  to   contest  will.  2775.     Appeal  to  supreme  court. 
2768.    Notice,  hen  ring. 

-\RTICLE  4.— LOST  WILLS. 

2779.    Lost  will,  complaint,  proof. 

OHAPTEBIO. 

AGRICULTURE. 

ARTICLE    1.— THE   STATE   BOARD. 

2793a.  Elxemption   from   taxation.        •  2796c.  Mortgage  of  property — Bonds. 

2796a.  May  borrow  money,  uses.  2796d.  Bonds,  no  priority. 

2796b.  Indebtedness,  evidence  of. 

ARTICLE  2.— COUNTY  SOCIETIES. 

28(y2t.  Appropriation  by  county.  2806c  Interest — Tax  exemption. 

2802b.  Two  or  more  fairs,  division.  2806d.  Surplus,  retirem^it  of  bonds. 

2806b.  Mortgage  and  bonds. 

OHAPTEB  11. 

ANIMALS. 

ARTICLE   2.— DOGS. 
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2961.     Reserve,    deposit. 

ARTICLE  3.— PRIVATE  BANKS. 

2994a.  Private  banking.  2994g.  Penalties. 

2994b.  Assets.  2994h.  Property  in  trust,  instrument  filed, 

2994c.  Statement  to  auditor  of  state.  fee. 

2994d.  Oath  aa  to  capital  paid  in,  cer-       2994i.    Depositor's  lien. 

tificate.  2994 j.   Suits,  service  of  process. 

2994e.  Reports  to  auditor,  publication. 
2994f.    Posted  list  of  owners,  changes, 

notice. 


OHAPTEB  15. 
BENEVOLENT  INSTITUTIONS. 

ARTICLE  3.— GOVERNMENT. 

d023a.  Railroads  through  grounds. 

ARTICLE  5.— THE  DEAF  AND  DUMB. 

3075a.  Sale  of   land,   new   location,   appropriation. 

ARTICLE  61^.— VILLAGE  FOR  EPILEPTICS. 
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Payment   of  damages,  certificates, 

benefits. 
Payment  to  owners,  title  to  lands. 
Recording    land   descriptions. 
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3627. 
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Beneficiaries,  deficiency,  pro  rata 
payments. 

Sums  paid  retiring  members,  de- 
pendents. 

Pensioners  under  former  laws. 
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NOTES  ON 
CONSTITUTION  OF  THE  UNITED  STATES. 


Section  numbers  to  noiee  refer  to  the  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 
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1.   Religious  ajcd  politioal  freedom.        11.    Limitation  of  judicial  power. 

4.  Unreasonable  searches  and  seizures.  14.    Citizenship,    representation,    offi- 

5.  Trials,  how  initiated.  oial  disabilities,  public  ddt. 

7.  Trux  bt  jury.  15.    The  right  of  suffrage. 

8.  ExGBSSivB    baii^    fines    and    punish- 

ments. 

ARTICLE  1.— THE  CONGRESS. 

SEC.  SEC. 

8.  Powers  of  ccmgresa.  10.     Restrictions  upon  st«t«8. 

9.  Habeas  corpus — ^Taxes. 

8.    Powers  of  Congress. 

Congrets  alone  has  power  to  determine  the  moral  obligations  of  the  goremment 
towards  the  Indians,  and  the  courts  can  only  exercise  such  jurisdiction  over  the  sub- 
ject as  may  be  conferred  by  congress.     Blackfeather  v.  United  States,  100  U.  S.  368. 

The  bankruptcy  law  of  1898  held  to  be  constitutional.  Hanover  Nat.  Bank  v. 
M<78e8,  186  U.  S.  181. 

Power  and  authority  of  the  postmaster  general  to  seize  and  hold  the  letters  of 
persons  who  are  suspected  of  using  the  maile  to  prepetrate  fraud.  Public  Clearing 
House  V.  C^yne,  194  U.  S.  497. 

Congress  has  power  to  prescribe  the  conditions  upon  which  aliens  may  be  admitted 
into  the  United  States,  and  may  provide  for  deporting  persons  who  have  entered  into 
this  country  contrary  to  law.  United  States  v.  Williams,   194  U.  8.  279. 

The  power  of  congress  to  regulate  foreign  commerce  is  unlimited  except  as  to  the 
restrictions  imposed  by  the  constitution,  and  no  one  has  the  right  to  import  any  article 
isto  the  United  States  except  upon  the  terms  and  conditions  imposed  by  acts  of 
eongress.    Buttfield  v.  Stranahan,  192  U.  S.  470. 
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§    8  CONSTITUTION  *0F  THE  UNITED  STATES.  2 

Ck)ntracts  for  seamen's,  wages  relating  to  commerce  not  wholly  within  a  state  are 
subject  to  restrictions  imposed  by  congress  under  the  commerce  clause  of  the  con- 
stitution.    Pattereon  v.  Bark  Eudora,   190  U.  S.  169. 

The  statute  of  a  state  prohibiting  the  sale  of  adulterated  drugs  and  foods  is  not 
in  conflict  with  the  commerce  clause  of  the  federal  constitution,  but  is  a  proper  exer- 
cise of  the  police  power.     Grossman  v.  Lurman,  192  U.  S.  189. 

Section  218  of  the  constitution  of  the  state  of  Kentucky,  providing  for  the  regula- 
tion of  the  charges  of  common  carriers  is  valid  when  applied  to  business  done  within 
the  state,  but  is  in  conflict  with  the  federal  constitution  when  applied  to  carriers 
engaged  in  transporting  goods  between  such  state  and  other  states.  Louisville  R.  R. 
Co.  V.  Kentucky,  183  U.  S.  503;  Louisville  R.  R.  Co.  v.  Eubank,  184  U.  S.  27. 

Statutes  providing  how  railroad  companies  engaged  in  carrying  interstate  com- 
merce shall  connect  their  trains  at  intersecting  points,  and  providing  for  the  transfer 
of  cars,  is  not  a  regulation  of  interstate  commerce.  Wisconsin  R.  R.  Co.  v.  Jocob- 
son,  179  U.  S.  287. 

States  can  not  by  statute  require  carriers  engaged  in  carrying  freight  from  one  state 
into  another  and  delivering  the  same  to  connecting  carriers  to  furnish  to  the  shipper 
evidence  to  show  what  carrier  is  liable  for  the  loss  of  or  damage  to  the  goods  shipped. 
Central  Georgia  Ry.  Co.  v.  Murphey,  196  U.  S.  194. 

Packages  of  intoxicating  liquors  delivered  to  express  companies  to  be  carried  from 
one  state  into  another  and  delivered  to  the  consignee  on  the  payment  of  a  specified  sum, 
can  not  be  confiscated  under  the  liquor  laws  of  the  state  where  delivery  is  to  be 
made  before  delivery  to  the  consignee.  American  Ex.  Co.  v.  Iowa,  196  U.  S.  133; 
Adams  Ex.  Co.  v.  Iowa,  196  U.  S.  147. 

A  statute  requiring  railroad  companies  to  provide  separate  coaches  for  white  and 
colored  passengers  when  carried  within  the  state  is  not  a  regulation  of  interstate 
commerce.     Chesapeake  Ry.  Go.  v.  Kentucky,  179  U.  S.  388. 

The  transportation  of  animals  from  one  state  to  another  is  a  branch  of  interstate 
commerce,  and  when  such  transportation  is  taken  under  national  supervision  and 
regulations  are  adopted  to  exclude  diseased  animals  from  a  state,  the  statutes  of 
the   state  on   the   same   subject   are   superseded.     Reid   v.    Colorado,    187    U.    S.    137. 

States  may  enact  statutes  prohibiting  the  bringing  into  the  states  of  animals  from 
other  states  that  are  infected  with  contagious  diseases.  Rasmussen  v.  Idaho,  181  U.  S. 
198. 

The  assessment  of  a  municipal  tax  upon  the  poles  and  wires  of  telegraph  and  tele- 
phone companies  is  not  a  violation  of  the  commerce  clause  of  the  federal  consti- 
tution.   Western  Union  Co.  v.  New  Hope,  187  U.  S.  419. 

States  may  impose  ordinary  taxes  upon  property  within  their  limits  that  belong 
to  and  is  used  by  corporations  in  interstate  commerce.  Atlantic  Tel.  Co.  v.  Phila- 
delphia, 190  U.  S.  160. 

The  franchise  of  a  corporation  that  is  engaged  in  interstate  commerce  may  be 
taxed  by  a  municipal  corporation  existing  within  a  state  where  such  jorporation  is 
engaged  in  business.     Atlantic  Tel.  Co.  v.  Philadelphia,  190  U.  S.  160. 

States  can  not  impose  a  tax  which  is  in  any  way  a  burden  upon  interstate  commerce, 
but  a  tax  may  be  imposed  on  corporations  engaged  in  interstate  commerce  for  such 
part  of  their  business  as  is  wholly  within  the  state  imposing  the  tax  and  which  does 
not   affect   their    interstate   business.     Allen    v.    Pullman    Co.    191    V.    S.    171. 

Goods  taken  from  a  state  into  another  state  and  stored,  are  subject  to  taxation  by 
the  latter  state  while  such  goods  are  in  the  original  packages,  although  such  goods  are 
ultimately  to  be  shipped  in  such  packages  to  various  customers  in  other  states.  Amer- 
ican Steel  Co.  V.  Speed,  192  U.  S.  600. 
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3  THE  CONGRESS.  §    9 

The  statute  of  a  state  imposing  a  tax  upon  persons  who  act  as  agents  for  the  owners 
of  property  without  the  state,  and  who  make  sales  of  such  property  by  sample 
within  such  state,  violates  the  commerce  clause  of  the  federal  constitution.  Stockard 
▼.  Morgan,   185  U.  S.  27. 

9.  Habeas  corpus — Taxes. 

Congress  has  power  to  impose  a  tax  on  oleomargarine,  and  to  provide  a  greater 
tax  when  such  article  is  colored  so  as  to  resemble  butter,  and  courts  have  no  power  to 
declare  such  a  tax  void  because  of  the  amount  thereof.  McCray  v.  United  States, 
196  U.  S.  27. 

Congress  may  require  that  when  a  tax  is  imposed  upon  articles  inclosed  in  pack- 
ages and  the  tax  is  paid  by  affixing  stamps  thereon,  that  only  such  articles  as  are 
taxed  shall  be  included  in  such  packages.     Felsenheld  v.  United  States,  186  U.  S.  126. 

Stamp  duties  imposed  by  the  act  of  Congress  of  1898  on  the  sales  of  shares  of 
stock,  are  included  within  the  words  imposts  and  excises  as  used  in  the  constitution, 
and  do  not  constitute  direct  taxes.    Thomas  v.  United  States,  192  U.  S.  363. 

Construetion  of  the  acts  of  Congress,  and  power  of  the  United  States  to  impose 
and  collect  duties  upon  importations  from  the  islands  acquired  under  the  treaty  of 
peace  between  the  United  States  and  Spain.  De  Lima  v.  Bidwell,  182  U.  S.  1; 
Downes  v.  Bidwell,  182  U.  S.  244;  Dooley  v.  United  States,  182  U.  S.  222. 

Duties  or  imposts  upon  merchandise  sent  from  the  United  States  to  the  island  of 
Porto  Rico.     Dooley  v.  United  States,  183  U.  S.  151. 

Power  of  congress  and  of  states,  and  construction  of  statutes  imposing  a  tax  up<Mi 
legacies  or  inheritances.  Orr  v.  Oilman,  183  U.  S.  278 ;  Billings  v.  Illinois,  188  U.  S. 
97;  Snyder  v.  Bettman,  190  U.  S.  249. 

States  may  enact  statutes  providing  for  the  collection  of  taxes  for  previous  years 
which  were  not  collected  because  of  the  want  of  laws  authorizing  such  collection,  or 
because  of  misunderstanding  or  neglect  of  officers.  Florida  R.  R.  Co.  v.  Reynolds, 
183  U.  S.  471. 

10.  Bestrictioiis  upon  states. 

A  statute  enacted  allowing  a  state  the  right  to  take  an  appeal  in  a  criminal 
action  after  an  offense  has  been  committed  and  a  trial  had,  is  not  an  ew  post  facto 
law  within  the  mecming  of  the  constitution.    Mallett  v.  North  Carolina,  181  U.  S.  689. 

Statutes  which  mitigate  the  rigor  of  the  law  in  force  at  the  time  a  crime  was 
committed,  can  not  be  regarded  as  an  ex  post  facto  law  with  reference  to  such  crime. 
Rooney  v.  North  Dakota,  196  U.  S.  319. 

It  is  only  persons  who  will  suffer  an  injury  by  the  impairment  of  a  contract  who 
will  be  heard   to   complain,  of   such   impairment.     Hooker   v.   Burr,    194   U.    S.   416. 

The  mere  diange  of  decision  of  a  court  is  not  an  impairment  of  a  contract  within 
the  meaning  of  the  federal  constitution,  but  there  must  be  a  subsequent  statute  of  a 
state  which  is  upheld  or  given  effect  by  the  state  in  order  to  impair  a  contract. 
National  Mutual   Assn.   v.  Brahan,    193   U.   S.   635. 

If  after  the  rights  of  a  mortgagee  under  a  mortgage  have  become  vested  a  statute 
is  passed  which  deprives  him  of  any  substantial  right,  such  statute  impairs  his 
contract  and  is  void.    Bradley  v.  Lightcap,  196  U.  S.  1. 

The  statute  of  Pennsylvania  declaring  that  after  a  lapse  of  twenty-one  years, 
ground  rents  for  lands  should  be  presumed  to  have  been  paid  unless  some  act  should 
be  daoe  within  such  time,  as  specified  by  the  statute,  which  would  rebut  such  pre- 
rmaptkm,  does  not  impair  the  obligations  of  contracts.  Wilson  v.  Iseminger  186  U.  S. 
55. 
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If  a  general  tax  law  exempts  raiiroadd  afterwards  built  from  taxation  for  a  specified 
period,  such  provision  is  not  a  contract  within  the  meaning  of  the  federal  constitu- 
tion prohibiting  the  impairing  of  the  obligation  of  contracts.  Wisconsin  Ry.  Co.  v. 
Powers,  }9I  U.  S.  379. 

Provisions  in  the  statute  of  a  state  providing  for  creating  a  new  corporation  upon 
the  reorganization  of  a  railroad  by  a  purchaser  at  a  foreclosure  sale,  do  not  consti- 
tute a  contract  within  the  meaning  of  the  provision  of  the  federal  constitution  which 
prohibits  the  impairment  of  contracts.    Grand  Rapids  Ry.  Co.  v.  Osbom,  193  U.  S.  17. 

The  filing  of  a  map  and  profile  of  a  route  and  the  payment  of  the  incorporation  tax, 
without  in  some  manner  acquiring  the  exclusive  right  to  use  such  route  as  provided 
by  law,  does  not  constitute  a  contract  which  the  state  may  not  repudiate  and  disregard. 
Underground  R.  R.  v.  City  of  New  York,  193  U.  8.  416. 

If  in  accordance  with  the  articles  of  association,  and  the  law  governing  such  organ- 
izations, the  business  of  an  insurance  company  is  changed  from  one  plan  to  another^ 
there  is  no  such  impairment  of  the  contracts  with  the  original  stockholders  as  give 
them  cause  for  complaint.    Wright  v.  Minnesota  Ins.  Co.  193  U.  S.  667. 

Statutes  requiring  foreign  corporations  to  do  certain  things  in  order  to  be  allowed 
to  do  business  in  a  state,  will  not  impair  the  obligations  of  contracts  executed  before 
such  statutes  toc^  effect  as  to  business  to  be  transacted  after  such  statutes  are  in  force. 
Diamond  Co.  v.  United  States  Co.,  187  U.  S.  611. 

When  a  municipal  corporation  enters  into  a  contract  authorized  by  law,  neither  the 
state,  nor  such  corporation,  can  afterwards  impair  such  contract  by  subsequent 
legislative  acts.     Vicksburg  Waterworks  Co.  v.  Vicksburg,  186  U.  S.  65. 

If  the  charter  of  a  city  water  company  is  not  exclusive,  but  is  subject  to  legislative 
control,  there  is  no  impairment  of  a  contract  by  a  subsequent  statute  authorizing  the 
city  to  erect  its  own  waterworks.  Newburyport  Water  Co.  v.  Newburyport,  193  U.  S. 
561. 

The  granting  by  a  municipal  corporation  of  a  franchise  to  a  water  company  to  erect 
water  works  and  to  supply  the  inhabitants  with  water,  does  not  constitute  an  implied 
contract  that  such  corporation  will  not  erect  its  own  water  works  during  the  life  of 
such  franchise.     Helena  Water  Works  Co.  v.  Helena,  195  U.  S.  383. 

If  under  the  statute  of  a  state  a  municipal  corporation  may  grant  a  franchise  for  a 
fixed  period  to  supply  the  inhabitants  with  articles  of  necessity,  or  such  corporations 
may  erect  plants  to  supply  such  articles,  the  grant  of  a  franchise  for  such  purpose 
is  not  an  implied  contract  that  such  corporation  will  not  erect  a  plant  to  supply  the 
same  articles  during  the  life  of  such  franchise.  City  of  Joplin  v.  Southwest  Li^ht 
Co.,  191  U.  S.  150. 

If  a  contract  made  by  a  city  with  a  water  company  reserves  to  the  city  the  right 
to  make  rules  and  regulations  in  accordance  with  law,  and  the  law  applying  to  such 
city  is  afterwards  changed,  regulations  adopted  by  such  city  in  accordance  with  such 
changed  law  is  not  an  impairment  of  the  contract  with  such  company.  Owensboro 
V.  Owensboro  Water  Works  Co.,  191  U.  S.  358. 

If  a  statute  limits  the  power  of  officers  to  fix  water  rates  at  a  minimum  rate,  a 
f»ubsequent  statute  authorizing  a  reduction  of  such  rate  to  a  lower  sum  iai  not  an 
impairment  of  a  contract  within  the  meaning  of  the  federal  constitution.  Stanislaus 
County  V.  San  Joaquin  Co.,  192  U.  S.  201. 

Decisions  relating  to  the  impairment  of  contract  rights  where  statutes  or  charters 
are  involved,  and  also  the  rights  of  corporations  which  are  consolidations  of  other 
corporations  or  have  succeeded  to  their  rights.  Pacific  Electric  Ry.  Co.  v.  Los  Ange- 
les, 194  U.  S.  112;  Peoples  Gas  Co.  v.  Chicago,  194  U.  S.  1 ;  Cleveland  v.  Cleveland 
Ry.  Co.,  194  U.  S.  617. 


Digitized  by 


Google 


5  THE  JUDICIARY.  §    16 

The  statute  of  Indiana  limiting  the  right  to  assign  money  obligations  belonging  to 
building  and  loan  associations,  does  not  impair  the  obligations  of  contracts.  Bowlby 
T.  Kline,  28  App.  659. 

RemedieB  for  the  enforcement  of  contracts  may  be  changed  by  the  law  making 
power  of  a  state  when  a  substantial  remedy  is  provided  by  which  parties  to  con- 
tracts can  enforce  their  rights  thereunder.     Oehkosh  CJo.  v.  Oshkosh,   187  U.  S.  437. 

ARTICLE  3.— THE  JUDICIARY. 

8EC. 

16.    Extent  of  judicial  power 

16.    Extent  of  judicial  power. 

The  supreme  court  of  the  United  States  has  original  jurisdiction  of  an  action  by 
a  state  against  another  state  in  a  controversy  between  such  states  as  to  their  rights 
in  streams  of  water  which  flow  through  both  of  such  states.  Kansas  v.  Colorado, 
185  U.  S-  126. 

States  are  not  citizens  within  the  meaning  of  the  constitution  or  acts  of  congress 
r^nlatiii^  the  jurisdiction  of  the  United  States  courts.  Minnesota  v.  Northern  Secur- 
ities Co.,   194  U.  S.  48. 

Whatever  the  constitutionality  of  an  act  of  congress  is  involved  in  an  action  a 
federal  question  is  involved,  and  jurisdiction  is  conferred  upon  the  United  States  courts 
withont  regard  to  the  residence  of  the  parties.     Patton  v.  Brady,  184  U.  S.  008. 

United  States  circuit  courts  have  jurisdiction  of  actions  against  election  officers  to  re- 
cover damages  for  refusing  to  allow  a  legal  voter  to  vote  for  a  member  of  congress. 
Wiley  v.  Sinkler,  179  U.  S.  58;  Swaflford  v.  Templeton,  185  U.  S.  487. 

Courts  of  the  United  States  have  jurisdiction  of  proceedings  between  citizens  of 
different  states  when  the  purpose  is  to  condemn  lands  under  the  right  of  eminent 
domain,  and  the  amount  in  controversy  is  sufficient  to  confer  jurisdiction  on  such 
courts.    Madisonville  Traction  Co.  v.  St.  Bernard  Co.,  196  U.  S.  239. 

Congress  alone  has  power  to  determine  the  moral  obligations  of  the  government 
towards  the  Indians,  and  the  courts  can  only  exercise  Sfuch  jurisdiction  over  the 
subject  as  may  be  conferred  by  congress.    Blackfeather  v.  United  States,  190  U.  S.  368. 

In  what  eases  the  courts  ol  the  United  States  will  or  will  not  follow  the  decisions 
of  the  state  courts  in  the  construction  of  the  state  constitutions  or  statutes.  Mason 
V.  Missoun,  179  U.  S.  328;  W.  W.  Cargill  Co.  v.  Minnesota,  180  U.  S.  462;  Wilkes 
Coonfy  V.  Coler,  180  U.  S.  506;  Louisville  R.  R.  Co.  v.  Kentucky,  183  U.  S.  503; 
Stockard  y.  Morgan,  185  U.  S.  27;  Mobile  Trans.  Co.  v.  Mobile,  187  U.  S.  479; 
Schaefer  v.  Werling,  188  V.  S.  516;  Waggoner  v.  Flack,  188  U.  S.  595;  Smith  v. 
Indiana,  191  U.  S.  138;  Great  Southern  Co.  v.  Jones,  193  U.  S.  532. 

The  supreme  court  of  the  United  States  held  that  the  statute  of  Ohio  regulating 
meehanies'  liens  did  not  violate  the  constitution  of  Ohio,  although  the  supreme 
eourt  of  sudk  state  had  held  the  statute  to  be  unconstitutional.  Great  Southern  Co. 
T.  Jone^  193  U.  S.  532. 

ARTICLE  4.— THE  STATES  AND  TERRITORIES. 

>■&  SBO. 

18.  Effect  of  acts.  20.    Admission  of  states—Territories. 

19.  Privileges  of  citizens. 

18.   Effect  Of  acts. 

The  provision  of  the  constitution  requiring  full  faith  and  credit  to  be  given  to 
the  pnblic  acts,  records,  and  judicial  proceedings  of  each  state  in  other  states,  applies 
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only  when  questions  arise  in  courts  which  bring  such  acts,  records,  or  proceedings  in 
issue,  and  has  nothing  to  do  with  the  acts  of  corporations  or  individuals.  Minnesota 
V.  Northern  Securities  Co.,  194  U.  S.  48. 

The  decision  by  a  state  court  that  a  right  of  action  accruing  by  virtue  of  a  statute 
of  another  can  not  be  enforced  in  the  state  where  suit  is  brought,  is  not  a  failure 
to  give  full  faith  and  credit  to  the  laws  of  the  state  enacting  such  statute.  Finney 
V.  Guy,  189  U.  S.  335. 

If  rights  are  asserted  in  a  state  under  a  judgment  rendered  in  another  state,  the 
court  in  which  such  rights  are  asserted  may  inquire  into  the  validity  of  such  judgment; 
and  a  state  may  provide  by  law  that  a  decree  of  divorce  between  parties  whp  are 
residents  of  such  states,  that  is  rendered  in  another  state  in  violation  of  such  law 
shall  be  void  in  the  state  where  such  parties  reside,  and  the  courts  of  such  state 
may  refuse  to  recognize  such  decree.  Andrews  v.  Andrews,  188^  U.  S.  14;  German 
Savings  Soc.  v.  Dormitzer,  192  U.  S.  126. 

When  it  is  sought  to  enforce  in  a  state  court  a  judgment  rendered  in  another 
state,  the  jurisdiction  of  the  court  rendering  the  judgment  may  be  inquired  into. 
Dunn  V.  Dilks,  31  App.  673. 

If  under  a  power  of  attorney  given  to  confess  a  judgment  a  judgment  can  be  con- 
fessed only  in  favor  of  a  certain  person,  and  judgment  is  confessed  in  favor  of 
another  person,  the  validity  of  such  judgment  may  be  disputed  in  another  state. 
National  Ex.  Bank  v.  Wiley,  195  U.  S.  257. 

The  states  of  Indiana  and  Kentucky  have  concurrent  jurisdiction  over,  and  the 
right  to  serve  process  upon  the  Ohio  river  where  such  river  is  the  boundary  line 
between  such  states,  and  a  judgment  duly  rendered  in  either  state  may  be  enforced 
in  the  other  state.    Wedding  v.  Meyler,  192  U.  S.  573. 

19.  Privileges  of  citizens. 

Section  2  of  article  4  of  the  constitution  of  the  United  States,  does  not  authorize 
the  board  of  directors  of  an  infirmary  in  a  state  to  compel  a  sheriff  of  another  state 
to  receive  in  his  custody  a  pauper  who  is  a  resident  of  the  latter  state  and  who  was 
found  by  such  directors  in  the  state  of  their  residence.    State  v.  Overman,  157  Ind.  141. 

Persons  who  are  charged  with  being  fugitives  from  justice  have  no  constitutional 
right  to  demand  a  hearing,  and  a  governor  of  a  state  who  is  requested  to  issue  a 
warrant  of  extradition  mus-t  act  upon  such  evidence  as  is  satisfactory  to  him.  It 
it  is  clear  that  the  person  alleged  to  be  a  fugitive  was  not  in  the  state  where  the 
crime  was  committed  at  the  time  of  its  commission,  he  will  be  discharged  on  habeas 
corpus.     Munsey  v.  Clough,  196  L.  S.  364. 

20.  Admission  of  states — Territories. 

Power  of  congress  over  the  territories  of  the  United  States,  and  authority  of  congress 
to  levy  and  collect  tax  in  the  territories  for  the  use  and  benefit  of  the  general 
government.     Binns  v.  United  States,  194  U.  S.  486. 

Power  of  the  United  States  to  govern  the  Philippine  Islands,  and  construction  of 
the  powers  of  the  Philippine  commission.     Dorr  v.  United  States,  195  U.  S.  138. 

The  annexation  of  Hawaii  to  the  United  States  did  not  affect  the  validity  of  sen- 
tences imposed  upon  persons  convicted  of  crimes  under  the  laws  of  such  coimtry 
between  August  12,  1898,  and  June  14,  1900,  although  the  proceedings  leading  to 
auch  convictions  were  not  in  accordance  to  the  5th  and  6th  amendments  to  the 
United  States  constitution.    Hawaii  v.  Mankichi,  190  U.  S.  197. 
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ARTICLES  IN  AMENDMENT  OP  THE  CONSTITUTION. 

ARTICLE  1.     RELIGIOUS  AND  POLITICAL  FREEDOM. 

25.    Effect  of  amendments. 

The  first  eight  articles  of  amendment  to  the  constitution  of  the  United  States 
hare  reference  to  powers  exercised  by  the  United  States  government  and  not  to  those 
of  the  states.    Lloyd  ▼.  Dollison,  194  U.  S.  445. 

Th  fifth  amendment  to  the  United  States  constitution  operates  solely  on  the  federal 
government,  and  not  on  the  states.    Capital  City  Co.  v.  Ohio,  183  U.  S.  238. 

ARTICLE   4.— UNREASONABLE    SEARCHES   AND    SEIZURES. 

28.  Search  and  seizure. 

The  fact  that  papers  are  obtained  by  illegal  proceedings  under  a  warrant  of  search 
and  seizure,  does  not  prevent  the  use  of  such  papers  as  evidence  when  they  are  com- 
petent and  pertinent  to  the  issue.    Adams  v.  New  York,  192  U.  S.  585. 

The  admission  in  evidence  of  documents  obtained  from  an  accuscid  by  a  search 
warrant,  is  not  in  violation  of  the  provision  of  the  constitution  declaring  that  persons 
shall  not  be  compelled  to  criminate  thesooselves.    Adams  v.  New  York,  192  U.  S.  586. 

The  o(Hnpellng  of  common  carriers  to  produce  contracts  entered  into  by  competing 
companies,  and  requiring  persons  to  testify  concerning  the  same,  is  not  in  violation 
of  the  4ih  and  5th  amendments  to  the  federal  constitution.  Interstate  Commerce  Com. 
▼.  Baird.  194  U.  S.  25. 

ARTICLE  5.— TRIALS,  HOW  INITIATED. 

29.  Appropriating  property— Jeopardy. 

Congress  may  authorize  the  placing  of  objects  in  navigable  rivers  for  the  purpose 
of  improving  navigation  without  compensating  the  owner  of  adjacent  land  although 
bis  access  to  such  river  is  permanently  obstructed.    Scranton  v.  Wheeler,  179  U.  S.  141. 

When  the  federal  government  appropriates  private  property  there  is  an  implied 
contract  that  it  will  pay  the  value  thereof,  and  if  in  pursuance  of  an  act  of  congress 
dams  are  placed  in  streams  and  the  lands  of  persons  are  thereby  flooded  and  the  value 
thereof  destroyed,  there  is  a  taking  of  private  property  within  the  meaning  of  the 
5th  amendment  to  the  constitution.     United  States  v.  Lynah,  188  U.  S.  445. 

The  flooding  of  lands  by  structures  erected  under  the  authority  of  the  federal 
government  to  protect  the  banks  of  navigable  streams  from  erosion,  is  not  a  taking  of 
the  lands  flooded  within  the  meaning  of  the  5th  amendment  to  the  constituiUoin^ 
Bedford  v.  United  States,  192  U.  S.  217. 

If  a  jury  is  properly  discharged  in  a  cause  without  rendering  a  verdict,  a  second 
trial  of  the  accused  does  not  put  him  twice  in  jeopardy  for  the  same  offense  within 
the  meaning  of  the  constitution.     Dreyer  v.  Illinois,  187  U.  S.  71. 

ARTICLE  7.— TRIAL  BY  JURY. 

31.    Jury,  waiver. 

In  prosecutions  to  recover  penalties  for  violations  of  statutes,  the  accused  may 
waive  the  right  to  a  trial  by  jury.     Schick  v.  United  States,  195  U.  S.  65. 

(7) 
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S    32  AMENDMENTS  TO  CONSTITUTION.  8 

ARTICLE  8.— EXCESSIVE  BAIL,  FINES  AND  PUNISHMENT. 

32.    Punishment  for  crimes. 

The  fact  that  pers^ms  jointly  charged  with  crime  are  assessed  with  different  pirn- 
isbmentfi,  does  not  make  the  greater  punishment  assessed  cruel  or  unusual  within 
the  meaning  of  the  constitution.     Howard  v.  Fleming,  191  U.  S.  126. 

ARTICLE  II.— LIMITATION  OF  JUDICIAL  POWER. 

35.    Judicial  power. 

The  supreme  court  of  the  United  States  has  original  jurisdiction  of  an  action  by  a 
state  against  another  state  in  a  controversy  between  such  states  as  to  their  rights 
in  streams  of  water  which  flow  through  both  of  such  states.  Kansas  v.  Colorado, 
185  U.  8.  125. 

An  action  can  not  be  brought  against  a  state  to  set  aside  a  tax  sale  where  the 
property  has  been  purchased  and  is  claimed  by  thr.  state  and  no  provision  is  made 
by  law  for  suing  the  state.     Chandler  v.  Dix,  194  U.  8.  590. 

ARTICLE     14.— CITIZENSHIP,    REPRESENTATIOX,    OFFICIAL    DISABILTIES— 

PUBLIC  DEBT. 

39.    Due  process  of  law— Privileges  and  immunities. 

Due  process  of  law,  as  used  in  the  14th  amendment  to  the  constitution,  means  that 
there  shall  be  a  regular  course  of  proceeding,  and  that  notice  of  claims  shall  be 
given  and  interested  parties  given  an  opportunity  to  appear  and  assert  their  rights. 
Simon  v.  Craft,  182  U.  S.  427. 

Due  process  of  law  is  not  necessarily  judicial  process,  nor  is  the  right  of  appeal 
essential  to  due  process  of  law.  Reetz  v.  Michigan,  188  U.  S.  505;  Public  Clearing 
House  V.  Coyne,  194  U.  8.  497. 

Exactly  what  due  process  of  law  requires  in  the  assessment  and  collection  of 
general  taxes  has  never  yet  been  decided  by  this  court,  and  laws  for  the  assessment 
and  collection  of  such  taxes  stand  upon  a  different  footing  than  laws  providing  for 
the  assessment  of  special  taxes,  and  it  has  been  held  that  no  notice  is  required  to  be 
given  of  the  assessment  of  general  taxes.  Turpin  v.  Lemon,  187  U.  8.  51;  Gildden  v. 
Harrington  189  U.  8.  255. 

Equal  protection  and  due  process  of  law  considered  in  construing  the  statute  of 
Indiana  of  1901  regulating  the  sale  of  merchandise  by  retail  dealers  in  bulk.  Sellers 
V.  Hayes,  163  Ind.  422;  McKin»»ter  v.  Sager,  163  Ind,  671. 

The  requirement  of  the  federal  constitution  as  to  equal  privil^es  and  protection 
is  complied  with  when  all  persons  similarly  situated  are  treated  alike  in  privileges 
conferred  or  liabilities  imposed.    Field  v.  Barber  Asphalt  Co.,  194  U.  8.  618. 

The  statute  of  a  state  requiring  orders  issued  to  laborers  and  payable  in  merchan- 
dise to  be  paid  in  money  in  certain  contingencies,  is  not  in  conflict  with  any  of  the 
provisions  of  the  federal  constitution.     Knoxville  Co.  v.  Harbison,  183  U.  8.   13. 

The  statute  of  Indiana  regulating  the  operation  of  telegraph  lines  and  imposing 
penalties  for  violations  of  the  statute,  is  not  in  conflict  with  the  14th  amendment  to 
the  federal  constitution.    Western  Union  Co.  v.  Ferguson,  157  Ind.  37. 

A  state  statute  declaring  certain  contracts  relating  to  the  buying  or  selling  of 
property  shall  be  considered  gambling  contracts  and  imposing  a  penalty  for  making 
such  contracts,  does  not  violate  any  of  the  provisions  of  the  14th'  constitutional 
amendment.     Booth  v.  Hlinois,  184  U.  8.  425. 
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9  CITIZENSHIP,    RIGHTS    AND    PRIVILEGES.  §    39 

Statutes  proTiding  for  the  taxation  of  a  fee  for  the  attorney  of  the  plaintiff  against 
the  defendant  when  judgment  is  obtained  in  a  certain  class  of  cases,  are  not  in  conflict 
with  the  equalil^  clause  of  the  14th  amendment  to  the  constitution.  Farmers'  Ins. 
Ca  T.  Dobney,  id9  L.  S.  301. 

The  statute  of  Indiana  providing  that  where  railroad  companies  neglect  to  fence 
their  rights  of  way  and  a  fence  is  built  by  the  adjoining  land-owner  that  he  may 
recover  in  addition  to  the  costs  of  the  fence  a  fee  for  his  attorney,  does  not  violate  the 
14th  amendment  to  the  federal  constitution.  Terre  Haute  Ry.  Co.  v.  Salmon,  161  Ind. 
131. 

A  statute  of  a  state  fixing  a  number  of  hours  to  constitute  a  day's  labor,  and  the 
pay  of  laborers  engaged  upon  public  works,  does  not  violate  the  14th  amendment  to 
the  constitutiOT.     Atkin  v.  Kansas,  191  U.  S.  207. 

A  statute  which  fixes  the  minimum  rate  of  wages  to  be  paid  to  unnskilled  laboi 
employed  upon  public  work,  is  in  the  violation  of  the  14th  amendment  to  the  federal 
constitution.     Street  v.  Vamey  Electrical  Co.,  160  Ind.  338. 

States  may  r^^ate  the  practice  of  medicine,  and  many  confer  upon  tribunals 
other  than  courts  the  power  to  determine  legal  questions.  Reetz  v.  Michigan,  188  U. 
S.  605. 

States  may  enact  statutes  regulating  the  manufacture  and  sale  of  oleomargarine 
within  their  limits.    Capital  City  Co.  v.  Ohio,  183  U.  S.  238. 

A  state  can  not  enact  a  statute  regulating  the  control  and  operation  of  stock  yards, 
and  fix  the  rate  of  charges  thereof,  and  make  such  s(tatute  apply  only  to  such  stock 
yards  as  may  do  a  designated  amount  of  business  during  a  year  when  other  persons 
engaged  in  the  same  business  are  exempt  from  the  operation  of  such  statute.  Cotting 
V.  Kansas  City  Stk.  Yds.  Co.,  183  U.  S.  79. 

The  statute  of  Indiana  regulating  the  business  of  express  companies,  and  prevent- 
ing discrimination,  does  not  violate  the  14th  amendment  to  the  federal  c<mstitution. 
Adams  Ex.  Co.  v.  State,  161  Ind.  328. 

States  may  regulate  by  law  the  height  of  buildings,  and  may  provide  how  persons 
who  may  suffer  damages  caused  by  the  enactment  of  such  a  law  shall  proceed  to  enforce 
their  claims  against  the  state  or  some  political  division  thereof.  Williams  v.  Parker, 
IBS  U.  S.  491. 

States  may  enact  statutes  providing  for  the  collection  of  taxes  for  previous  years 
which  were  not  collected  because  of  the  want  of  laws  authorizing  their  collection, 
or  because  of  the  misimderstanding  or  neglect  of  officers.  'Florida  R.  R.  Co.  v. 
Reynolds,  183  U.  S.  471. 

States  may  make  distinction  between  wholesale  and  retail  dealers  in  the  imposition 
of  taxes.    Cook  v.  Marshall  County,  196  U.  S.  261. 

A  state  may  provide  by  law  that  non-resident  owners  shall  pay  a  direct  tax  to  the 
state  on  corporate  stock  owned  by  them  within  the  state,  and  that  resident  owners 
of  such  stock  shall  pay  only  a  local  tax  thereon  when  such  non-resident  owners  are 
exempted  from  the  local  tax.     Travellers  Ins.  Co.  v.  Connecticut,  185  U.  S.  364. 

Hie  imposition  of  a  license  tax  by  cities  upon  vehicles  that  are  used  upon  thf 
public  streets  is  not  in  violation  of  the  14th  amendment  to  the  federal  constitution. 
Ci^  of  Terre  Haute  v.  Kersey,  159  Ind.  300;  Kersey  v.  City  of  Terre  Haute,  161  Ind. 
471. 

Hie  Indiana  statute  requiring  transient  merchants  to  obtain  a  liscense  to  do 
business  in  the  state,  does  not  violate  the  14th  amendment  to  the  federal  ccmstitution. 
Levy  V.  State,  161  Ind.  251. 

When  taxpayers  have  an  opportunity  to  test  the  validity  of  a  tax  at  any  time 
beloie  it  is  made  final,  they  are  not  denied  due  process  of  law.  Hodge  v.  Muscatine 
Co.,  196  U.  S.  276. 
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Statutes  may  be  enacted  by  states  imposing  license  taxes  upon  persons  doing 
business  in  the  state,  and  such  tax  may  be  regulated  according  to  the  business  done. 
Clark  V.  Titusville,  184  U.  S.  329. 

A  state  statute  imposing  a  license  tax  upon  persons  engaged  in  refining  sugar 
and  molasses,  does  not  deny  equal  protection  of  the  law  because  farmers  and  planters 
who  grind  and  refine  their  own  sugar  and  molasses  are  exempted  from  the  operation 
of  the  statute.    American  Sugar  Co.  v.  Louisiana,  179  U.  S.  89. 

States  may  impose  a  tax  on  stock  of  a  foreign  corporation  held  by  citizens  of  the 
state,  when  the  stock  of  similar  domestic  corporations  is  not  taxed.  Kidd  v.  Alabama, 
188  U.  S.  730. 

A  statute  imposing  a  tax  on  persons  engaged  in  employing  persons  to  labor  outside 
of  a  state,  does  not  violate  the  14th  amendment  because  a  like  tax  is  not  imposed 
on  persons  employing  persons  to  labor  within  the  state.  Williams  v.  Fears,  179  U.  8. 
270. 

A  state  may  impose  a  tax  upon  liquors  brought  into  the  state  and  sold  in  the 
original  packages,  when  the  manufacturers  of  liquors  within  the  state  are  exempted 
from  taxation  for  sales  made  of  designated  quantities  at  the  place  of  manufacture. 
Reyman  Co.  v.  Brister,  179  U.  S.  445. 

The  state  of  Kentucky  can  not  impose  a  tax  on  a  franchise  granted  under  the  laws 
of  Indiana  to  maintain  a  ferry  across  the  Ohio  river  where  such  river  is  the  boimdary 
line  between  such  states.     Louisville  Co.  v.  Kentucky,  188  U.  S.  386. 

The  statute  of  a  state  requiring  railroad  companies  to  maintain  diepots  at  such 
places  as  may  be  necessary  for  the  accommodation  of  the  public,  does  not  deprive  such 
companies  of  their  property  without  due  process  of  law.  Minnesota  R.  R.  Co.  v.  Min- 
nesota,  193  U.  S.  53. 

If  the  owner  of  land  is  not  known,  a  state  may  proceed  directly  against  the  land 
to  enforce  a  lien  for  taxes,  and  a  general  notice  to  all  persons  having  an  interest  in 
the  land  to  appear  and  assert  their  claims  is  due  process  of  law  within  the  meaning 
of  the  14th  amendment.    Leigh  v.  Green,  193  U.  S.  79. 

If  a  statute  or  ordinance  regulating  the  issuing  of  licenses  for  the  sede  of  liquors  pro- 
vides that  such  licenses  shall  be  forfeited  when  the  licensee  shall  commit  or  permit 
certain  acts,  a  forfeiture  of  such  licenses  under  such  statute  or  ordinance  is  not  a 
deprivation  of  property  without  due  process  of  law.     Cronin  v.  Adams,  192  U.  S.  108. 

The  right  to  sell  intoxicating  liquors  is  not  a  privilege  or  immunity  which  the  14th 
amendment  to  the  federal  constitution  prevents  a  state  from  abridging.  Jordan  v.  City 
of  Evansville,   163  Ind.   512. 

Consideration  and  construction  of  the  14th  amendment  to  the  constitution  as  ap- 
plied to  statutes  authorizing  the  assessment  against  property  of  the  expense  of  public 
improvements  made  imder  the  direction  of  municipal  authority.  French  v.  Barber 
Asphalt  Co.,  181  U.  S.  324;  Tonawanda  v.  Lyon,  181  U.  S.  389;  King  v.  Portland 
City,  184  U.  S.  61;  Goodrich  v.  Detroit,  184  U.  S.  432;  Chadwick  v.  Kelley,  187  U.  S. 
540;  Schaefer  v.  Werling,  188  U.  S.  516;  Shepard  v.  Barron,  194  U.  S.  553;  Field 
V.  Barber  Asphalt  Co.  194  U.  S.  618;  Seattle  v.  Kelleher,  195  U.  S.  351;  Voris  v. 
Pittsburg  Plate  Glass  Co.   163  Ind.  699. 

Construction  of  the  statute  of  Illinois  providing  for  the  construction  of  drains  and 
levees,  the  issuing  of  bonds  and  the  assessment  of  lands  benefited  to  obtain  means 
to  pay  such  bonds.     O'Brien  v.  Wheelock,  184  U.  S.  460. 

If  under  the  laws  of  a  state  where  a  cause  of  action  accrues  a  defendant  has  a 
good  defense  to  the  action,  a  statute  of  another  state  which  precludes  the  pleading 
of  such  defense  when  it  is  sought  to  enforce  the  cause  of  action  in  such  state,  is  uncon- 
stitutional.   Baltimore  Ry.  Co.  v.  Reed,  158  Ind.  25. 
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Constniction  of  the  statute  of  Kansas  deAning  and  prohibiting  trusts,  and  preventing 
(ombinations  between  dealers  to  prevent  competition,  and  holding  that  such)  statute 
does  not  violate  the  14th  amendnoent  to  the  constitution.  Smiley  v.  Kansas,  196  U.  S. 
447. 

The  exclusion  of  persons  from  service  on  grand  juries  on  account  of  their  race  or 
color  is  a  violation  of  the  14th  amendment  to  the  federal  constitution.  Rogers  v.  Ala- 
bama, 192  U.  S.  226. 

The  statute  of  a  state  providing  for  a  change  of  venue  of  certain  causes  from  one 
court  to  another,  does  not  violate  any  of  the  provisions  of  the  14th  amendment  to  the 
constitution.     Cincinnati  St.  Ky.  Co.  v.  Snell,  193  U.  S.  30. 

Permitting  the  use  of  depositions  on  the  trial  of  a  person  accused  of  crime,  which 
were  taken  in  the  presence  of  the  accused  before  a  committing  magistrate,  and  in 
aooordance  with  the  laws  of  the  state,  is  not  a  violation  of  the  14th  amendment.  West 
V.  Louisiana,  194  U.  S.  258. 

The  I4th  amendment  to  the  federal  constitution  does  not  prohibit  a  state  from  sub- 
mission to  the  voters  of  political  subdivisions  of  the  state  the  question  whether  the 
sale  of  intoxicating  liquors  shall  be  sold  by  retail  or  not.  Rippey  v.  TexA»,  193  U.  S. 
504;   Lloyd  v.   Dollison,    194   U.   S.   445. 


ARTICLE  15.— THE  RIGHT  OF  SUFFRAGE. 

44.    Elections,  suffrage. 

The  provisions  of  the  15th  amendment  to  the  constitution  prohibiting  the  denial 
of  the  right  of  suffrage  on  account  of  race,  color,  or  previous  condition  of  servitude, 
relates  solely  to  action  by  the  United  States  or  by  a  state,  and  does  not  apply  to 
individual  acts  which  prevent  persons  from  voting.    James  v.  Bowman,  190  U.  S.  127. 

The  right  to  vote  for  members  of  congress  is  founded  by  the  constitution  and  laws  of 
the  United  States,  and  is  not  conferred  exclusively  by  state  laws.  Wiley  v.  Sinkler, 
179  U.  S.  68;  Swafford  v.  Templeton,  185  U.  8.  487;  Pope  v.  Williams,  193  U.  S.  621. 

The  general  right  to  vote  in  the  state  of  Missouri  is  derived  from  the  state,  and 
the  legislature  may  classify  cities  and  provide  different  methods  for  the  registration 
of  voters  in  the  different  classes.    Mason  v.  Missouri,  179  U.  S.  328. 

The  statute  of  a  state  requiring  persons  who  remove  into  the  state  from  another 
state  or  territory  to  declare  their  intention  to  become  citizens}  of  the  state  a  year 
before  they  will  be  entitled  to  registration  as  voters,  is  not  repugnant  to  the  federal 
constitution.     Pope  v.  Williams,  193  U.  S.  621. 
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NOTES  ON 

CONSTITUTION    OF    THE    STATE    OF 

INDIANA. 

1851. 

Section  numbers  to  notes  refer  to  the  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ARTICLE  1.— BILL  OF  RIGHTS. 

SEC.  SEC. 

prop- 


46. 

Natural  rights. 

66. 

Compensation   for   services   and   ] 

56. 

Search  &nd  seizure. 

erty. 

67. 

Courts  open,  remedy  for  injuries. 

68. 

Equal  privileges. 

58. 

Rights  of  accused. 

69. 

Ex  post  facto,  impairing  contracts. 

6L 

Excessive  bail  and  punishment. 

70. 

Taking  effect  of  laws. 

65. 

Jury  trial. 

46.    Natural  rights. 

The  act  of  1901,  sections  7055a,  7055b,  Bums*  R.  S.  1901,  fixing  the  minimum  rate 
of  wages  that  shall  be  paid  to  unskilled  laborers  employed  upon  public  works,  is  in 
violation  of  that  provision  of  the  state  constitution  securing  to  every  person  the  in- 
alienable right  to  personal  liberty  and  the  pursuit  of  happiness.  Street  v.  Vamey 
Electrical  Co.  160  Ind.  338. 

The  act  of  1901,  sections  7231a-7231i,  Bums'  R,  S.  1901,  requiring  transient  mer- 
chants to  obtain  a  license  to  do  business  in  this  state,  does  not  violate  that  provision 
of  the  constitution  guaranteeing  to  every  citizen  of  the  state  the  right  to  life,  liberty, 
and  the  pursuit  of  happiness.     Levy  v.  State,  161  Ind.  251. 

The  act  of  1899,  section  7059,  Bums'  R.  S.  1901,  requiring  the  weekly  payment  of 
wages  of  laborers  is  an  unreasonable  restriction  upon  the  right  of  parties  to  contract, 
and  is  in  violation  of  section  1,  of  art.  1  of  the  constitution.  Republic  Iron  Co.  ▼. 
State,   160  Ind.  379. 

(12) 
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13  BILL   OF   RIGHTS.  §    56 

The  act  of  1899,  sections  7059-7069c,  Burns'  R.  S.  1901,  concerning  the  weekly  pay- 
ment of  wages  of  employes,  and  prohibiting  the  assignment  of  future  wages,  is  not  an 
unreasonable  restriction  upon  the  right  of  persons  to  contract  in  so  far  as  such  act 
prohibits  the  assignment  of  unearned  wages.  International  Co.  v.  Weissinger,  '160 
huL  349. 

56.    Search  and  seizure. 

statutes  providing  that  the  proper  officers  shall  have  access  to  all  the  records  of 
public  offices,  and  the  books  and  papers  of  corporations  and  taxpayers  for  the  purpose 
of  assessing  property  for  taxation,  does  not  violate  that  provision  of  the  constitution 
securing  to  the  people  the  right  against  unreasonable  search  or  seizure.  Cooperative 
Assn.  T.  SUte,  156  Ind.  463. 

67.    Courts  open,  remedy  for  injuries. 

statutes  providing  for  the  construction  of  free  gravel  roads,  and  the  assessment  of 
Uie  cost  thereof  against  lands  that  are  benefitted  by  such  improvement,  do  not  con- 
flict with  that  provision  of  the  constitution  providing  that  every  person  shall  have  a 
remedy  by  due  course  of  law  for  injuries  to  property.    Bowl  in  v.  Cochran,  161  Ind.  486. 

The  provision  of  the  constitution  requiring  justice  to  be  administered  free}y,  and 
without  purchase;  completely,  and  without  denial;  speedily,  and  without  delay;  im- 
poses the  same  duties  upon  appellate  courts  that  are  imposed  upon  other  courts. 
Wortman  v.  Minich,  28  App.  31. 

58.    Bights  of  accused. 

The  statutes  providing  for  the  commitment  of  minors  charged  with  crimes  to  the 
reform  school  for  boys,  do  not  conflict  with  the  provisions  of  sec.  13,  of  art  1,  of  the 
coDstituticm  defining  certain  rights  of  persons  accused  of  criminal  offenses.  Lee  v. 
McCleUand,  157  Ind.  84. 

61.    Excessive  bail  and  punishment  prohibited. 

The  statute  imposing  penalties  upon  telegraph  companies  for  failure  to  transmit 
and  deliver  messages  in  accordance  with  the  provisions  of  the  statute,  does  not  violate 
the  provision  of  the  constitution  requiring  all  penalties  to  be  proportioned  to  the 
nature  of  the  offense.     Western  Union  Co.  v.  Ferguson,  157  Ind.  37. 

65.  Jury  triaL 

The  provision  of  the  constitution  securing  the  right  of  trial  by  jury  in  civil  cases 
does  not  entitle  jMrties  to  a  trial  by  the  regular  panel  of  jurors  in  all  cases,  the 
manner  of  selecting  juries  being  left  to  the  legislature.  Albany  Land  Co.  v.  Rickel, 
162  Ind.  222. 

In  actions  to  enforce  statutory  liens  against  real  estate  a  trial  by  jury  can  not 
be  demanded  as  a  matter  of  right.    Tomlinson  v.  Bainaka,  163  Ind.  112. 

66.  Compensation  for  services  and  property. 

The  statute  making  it  imlawful  for  persons  to  have  possession  of  quails  during 
certain  times  in  the  year,  does  not  violate  that  provision  of  the  constitution  providing 
that  no  man's  property  shall  be  taken  without  just  compensation.  Smith  v.  State, 
13.3  Ind.  611. 

The  requiring  of  a  railroad  company  to  construct  crossings  over  its  tracks  where 
highways  cross  such  tracks  does  not  violate  the  provision  of  the  constitution  prohibit- 
ing the  taking  of  property  without  just  compensation.  Baltimore  K.  R.  Co.  v.  State, 
159  Ind.  610. 
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§    68  CONSTITUTION    OF    INDIANA.  14 

The  statute  providing  for  the  confltniction  of  partition  fences  and  enforcing  payment 
therefor  against  landowners,  does  not  violate  the  provision  of  the  constitution  prohibit- 
ing the  taking  of  property  without  compensation.    Tomlinson  v.  Bainaka,  163  Ind.  112. 

The  act  of  1901,  sections  7231a-7231i,  Bums*  R.  S.  1901,  requiring  transient  mer- 
chants to  obtain  licenses  to  do  business  in  this  state  is  not  in  conflict  with  the  provision 
of  the  constitution  prohibiting  the  taking  of  property  without  just  compensation. 
Levy  V.  State,   161  Ind.  261. 

The  act  of  1901,  sections  3312b-3312f,  Bums'  R.  S.  1901,  preventing  discrimination 
by  express  companies,  does  not  violate  any  of  the  provisions  of  sec.  21  of  art.  1  of 
the  constitution,  which  prohibits  the  requiring  of  services  or  the  taking  of  property 
without  compensation.     Adams  Ex.  Co.  v.  State,  161  Ind.  328. 

Private  property  can  only  be  appropriated  imder  the  right  of  eminent  domain  when 
such  appropriation  is  for  a  public  use,  although  the  words  public  use  are  not  used  in 
the  constitution.     Greet  Western  Co.  v.  Hawkins,  30  App.  557. 

Statutes  providing  for  the  construction  of  free  gravel  roads,  and  the  assessment  of 
the  cost  thereof  against  lands  that  are  benefited  by  such  improvement,  do  not  conflict 
with  that  provision  of  the  constitution  prohibiting  the  taking  of  property  without  jxist 
compensation.     Bowlin  v.  Cochran,   161  Ind.  486. 

68.    Equal  privileges. 

The  statute  conferring  upon  the  state  dental  association  the  power  to  appoint  a  por- 
tion of  the  board  of  dental  examiners,  does  not  conflict  with  the  provision  of  the  consti- 
tution prohibiting  the  granting  of  special  privileges  or  immunities  to  any  class  of 
citizens.     Overshiner  v.  State,   156  Ind.  187. 

The  act  of  1899,  section  5458o  et  seq  Bums*  R.  S.  1901,  conferring  upon  cities  of 
100,000,  certain  powers  as  to  contracting  with  and  granting  franchises  to  street 
railroad  companies,  does  not  violate  the  provisions  of  the  constitution  pr<rfiibitin^ 
the  granting  of  special  privileges  or  immunities.  Smith  v.  Indianapolis  Ry.  Co.  168 
Ind.  425. 

The  act  of  1901,  section  7448a,  Bums'  R.  S.  1901,  concerning  the  redemption  of 
checks  issued  to  laborers  in  payment  for  work  is  unconstitutional  because  the  act  ap- 
plies only  to  certain  classes,  and  conflicts  with  the  provision  of  the  constitution  pro- 
hibiting the  granting  of  special  privileges  or  immunities.    Dixon  v.  Poe,  159  Ind.  492. 

The  act  of  1901,  sections  7055a,  7055b,  Burns'  R.  S.  1901,  fixing  a  minimum  rate 
of  wages  to  be  paid  laborers  engaged  upon  public  works,  conflicts  with  that  provision 
of  the  constitution  prohibiting  the  granting  of  special  privileges  or  immunities.  Street 
v.  Varney  Electrical  Co.  160  Ind.  338. 

The  act  of  1901,  sections  7231a-7231i,  Burns'  R.  S.  1901,  requiring  transient  mer- 
chants doing  business  in  this  state  to  obtain  a  license,  doee  not  violate  the  provision 
of  the  constitution  prohibiting  the  granting  of  special  privileges  or  immunitiee.  Levy 
V.  State,  161  Ind.  251. 

The  statute  providing  for  the  defeat  of  an  application  for  a  license  to  sell  liquors 
by  a  remonstrance  being  filed  signed  by  the  requisite  number  of  voters  does  not  violate 
the  provision  of  the  constitution  prohibiting  the  granting  of  special  privileges.  Boom- 
ershine  v.  IJline,  159  Ind.  500. 

The  fact  that  a  remonstrance  against  the  granting  of  a  license  to  sell  liquors  maj 
be  signed  under  a  power  of  attorney,  does  not  render  a  statute  permitting  auch  signing 
in  conflict  with  the  provision  of  the  constitution  prohibiting  the  granting  of  special 
privileges  or  immunities.    Hoop  v.  Affleck,  162  Ind.  564. 
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15  SUFFRAGE  AND   ELECTIONS.  §    69 

The  statute  which  confers  upon  municipal  corporations  power  to  regulate  the  sale 
of  into3ucating  liquors  for  a  specified  distance  outside  of  the  corporate  limits,  does  not 
Tiolate  the  provision  of  the  constitution  prohibiting  the  granting  of  special  privileges 
or  immunities.     Jordan  v.  City  of  Evansville,  163  Ind.  512. 

68.    Ex  post  facto,  impairing  contracts. 

When  a  judgment  has  been  rendered,  the  legislature  can  not  afterwards  enact  a  stat- 
ute r^^ulating  proceedings  and  practice  which  will  have  the  effect  of  impairing  the 
obligation  of  such  judgment,  or  divesting  the  owner  thereof  of  his  rights  thereunder. 
Johnson  v.  Gebhauer,  159  Ind.  271. 

Section  4463e,  Bums'  K.  S.  1901,  annexing  conditions  to  the  assignment  of  money 
obligations  belonging  to  building  and  loan  associations,  is  not  unconstitutional  because 
it  impairs  the  obligations  of  contracts.    Bowlby  v.  Kline,  28  App.  659. 

70.    Taking  effect  of  laws. 

The  act  of  1899,  sections  2157a,  2157b,  Bums'  R.  S.  1901,  conferring  upon  the  state 
board  of  health  power  to  adopt  rules  in  reference  to  the  adulteration  of  drugs  and 
foods,  does  not  conflict  with  the  provision  of  the  constitution  prohibiting  the  passage 
of  laws  which  are  to  take  effect  upon  any  authority  except  as  provided  in  the  con- 
stitution.   Isenhour  v.  State,  157  Ind.  517. 

ARTICLE  2.--SUFFRAGE  AND  ELECTIONS. 

SEC.  SEC. 

87.    Bribery,  disqualification.  94.     Ballots,  secrecy. 

89.    Disfranchisement.  95.     General  elections,  time. 

87.    Bribery,  disqualification. 

The  provision  of  the  constitution  disqualifying  persons  to  hold  office  who  offer  or 
give  bribes,  threats  or  rewards  to  secure  their  election,  applies  only  to  general  elections, 
and  does  not  apply  where  persons  commit  such  acts  to  secure  nominations  at  primary 
eleetioDs.    Gray  v.  Seitz,  162  Ind.  1. 

89.    Disfranchisement. 

The  act  of  1899,  section  2329,  Bums*  R.  S.  1901,  providing  for  the  disfranchisement 
of  persons  who  sell  their  votes,  is  constitutional.    Baum  v.  State,  157  Ind.  282. 

94.  Ballots,  secrecy. 

The  provision  of  the  constitution  requiring  elections  to  be  by  ballot  applies  only  to 
the  election  of  officers,  and  has  no  application  to  other  elections.  Strebin  v.  Laven- 
good,  163  Ind.  478. 

95.  General  elections,  time. 

The  electors  of  the  state  have  the  right  at  each  general  election,  as  provided  by  the 
constitution,  to  vote  for  the  election  of  all  officers  whose  terms  are  fixed  by  the  consti- 
tution and  whose  terms  will  expire  before  the  time  for  holding  another  general  elec- 
tioB,  and  the  legislature  can  not  extend  the  time  for  the  beginning  of  the  terms  of 
inch  offices  beyond  the  time  fixed  by  the  constitution  for  holding  an  election.  Gemmer 
▼.  State,  163  Ind.   150. 
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ARTICLE  3.— DISTRIBUTION  OF  POWERS. 

SEC. 

96.    Departments  of  goTemment. 

96.    Departments  of  government. 

The  act  of  1899,  providing  for  a  board  of  dental  examiners,  and  empowering  the  stai 
dental  association  to  appoint  some  of  the  members  of  such  board,  does  not  conflict  witt 
article  3  of  the  constitution  dividing  the  powers  of  government  into  three  departments 
and  limiting  the  powers  of  each  department.     Overshiner  v.  State,  156  Ind.  187. 

The  act  of  1901,  sections  4340-434(id,  Burns'  H.  S.  1901,  conferring  judicial  powers 
upon  town  clerks,  does  not  conflict  with  article  3  of  the  constitution  creating  three 
departments  of  government  and  restricting  the  powers  of  each  department.  Baltimore 
R.  R.  Co.  v.  Town  of  Whiting,  161  Ind.  228. 

Section  6990,  Bums'  R.  S.  1901,  authorizing  justices  of  the  peace  on  declaring  per- 
sons insane  to  appoint  some  person  to  take  charge  of  the  insane  person,  does  not  confer 
administrative  power  upon  judicial  officers,  and  is  not  in  conflict  with  article  3  of 
the  constitution  restricting  the  powers  of  each  department  of  government.  Board  ▼. 
Moore,  161  Ind.  426. 

ARTICLE   4.— LEGISLATIVE. 

SEC.  SEC. 

97.  The   general    assembly.  118.  Local  or  special  laws. 

101.  Apportionment  of  representation.  119.  Laws  must  be  general. 

115.  Subject  matter  and  title.  124.  Publication  of  statutes. 

117.  Amendment  of  acts. 

97.    General  assembly,  legislative  autnority. 

The  statute,  section  6711  ei  aeq.,  Bums'  R.  S.  1901,  conferring  power  upon  the  state 
board  of  health  to  adopt  rules  to  prevent  the  spread  of  contagious  and  infectious 
diseases,  does  not  violate  section  1  of  art.  4  of  the  constitution  which  confers  all 
legislative  authority  upon  the  general  assembly.  Blue  v.  Beach,  155  Ind.  121;  State 
v.  Beil,   157   Ind.  26. 

The  act  of  1899,  sections  2157a,  2157b,  Bums'  R.  S.  1901,  conferring  upon  the  state 
board  of  health  power  to  adopt  rules  in  reference  to  the  adulteration  of  drugs  and 
foods,  and  to  define  the  standard  of  foods  and  drugs,  is  not  a  delegation  of  legislative 
power  to  such  board.     Isenhour  v.  State,   157   Ind.  517. 

101.    Apportionment  of  representation. 

The  act  of  1903,  Acts  1903,  p.  358,  apportioning  senators  and  representatives  is  in 
violation  of  sections  5  and  6  of  article  4  of  the  constitution  and  is  void.  Brooks  r. 
State,  162  Ind.  668. 

A  legal  voter  of  the  state  at  the  time  of  the  enumeration  of  the  male  inhabitants 
of  the  state  is  taken  as  required  by  the  constitution,  may  sue  to  test  the  legality  of 
a  statute  apportioning  senators  and  representatives  under  such  enumeration,  although 
the  wrongs  complained  of  do  not  exist  in  the  senatorial  or  representative  district  of 
such  voter.    Brooks  v.  State,  162  Ind.  568. 

115.    Subject  matter  and  title. 

The  title  to  an  act  will  sufficiently  conform  to  the  commands  of  the  constitution 
if  it  be  so  framed  and  worded  as  fairly  to  apprise  the  legislators,  and  the  public  in 
general,  of  the  subject-matter  of  the  legislation,  so  as  reasonably  to  lead  to  an  inquir3r 
into  the  body  of  the  bill.    Maule  Coal  Co.  v.  Partenheimer,  155  Ind.  100. 
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If  the  title  to  an  act  covers  a  general  subject,  it  need  not  go  further  and  mention 
all  the  matters  that  are  germane  to  such  subject,  nor  is  it  necessary  that  details 
be  mentioned  in  the  title  to  an  act.  Clarke  v.  Darr,  156  Ind.  692;  State  v.  Bailey, 
157  Ind.  324;  Isenhour  r.  State,  157  Ind.  517;  Parks  v.  State,  159  Ind.  211;  Republic 
Iron  Co.  V.  State.  160  Ind.  379;  Baltimore  R.  R.  Co.  v.  Town  of  Whiting,  161  Ind.  228. 

The  act  of  1901,  sections  7231a-7231i,  Bums'  R.  S.  1901,  requiring  transient  mer- 
chants doing  business  in  this  state  to  obtain  a  license,  does  not  violate  the  provision 
of  the  constitution  requiring  each  act  to  embrace  but  one  subject.  Levy  v.  Stated  161. 
Ind.  251. 

Section  3  of  the  act  of  1899,  section  4875c,  Bums'  R.  S.  1901,  authorizing  the  auditor 
01  state  to  examine  the  business  of  special  charter  insurance  companies  transacting 
business  in  this  state,  is  not  covered  by  the  title  to  such  act  and  such  section  is  void. 
State  V.  Commercial  Ins.  Co.  158  Ind.  680. 

The  title  to  the  act  of  1899,  section  7076  et  seq.,  Bums'  R.  S.  1901,  for  the  protec- 
tion of  discharged  employes,  does  not  cover  the  provi^ons  of  section  2  of  such  act 
relating  to  the  blacklisting  of  employes  who  voluntarily  leave  the  service  of  the  em- 
ployer.    Wabash  R.  R.  Co.  v.  Young,  162  Ind.  102. 

The  title  to  the  act  of  1899,  section  7059,  Bums'  R.  S.  1901,  requiring  the  weekly 
payment  of  wages  to  laborers,  is  a  sufficient  compliance  with  the  constitutional  pro- 
vision on  that  subject.    Republic  Iron  Co.  v.  State,  160  Ind.  379. 

The  title  to  the  act  of  1901,  sections  4346-4346d,  Bums'  R.  S.  1901,  conceming  town 
officers,  is  sufficient  to  cover  the  provisions  of  the  act  conferring  judicial  powers  on 
clerks  of  towns.     Baltimore  R.  R.  Co.  v.  Town  of  Whiting,  161  Ind.  228. 

The  act  of  1891,  section  7461  et  aeq,,  Bums'  R.  S.  1901,  regulating  the  operation 
of  coal  mines  and  providing  for  the  recovery  of  damages  for  the  death  of  employes,  does 
not  violate  the  provisions  of  the  constitution  requiring  every  act  to  embrace  but  one 
subject  and  that  such  subject  shall  be  expressed  in  the  title.  Maule  Coal  Co.  v. 
Partenheimer,  155  Ind.  100. 

The  title  of  the  act  of  1897,  sections  4463a-4463j,  Bums*  R.  S.  1901,  relating  to 
building  associations,  is  broad  enough  to  cover  section  10  of  such  act  providing  for 
the  appointment  of  receivers  for  foreign  associations,  and  such  section  is  relevant  to 
the  general  subject  covered  by  such  act.     Clarke  v.  Darr,  156  Ind.  692. 

The  title  of  the  act  of  1899,  Acts  1899,  p.  547,  conceming  the  compulsory  educa- 
tion of  children,  is  broad  enough  to  cover  all  the  provisions  of  such  act.  State  v. 
Bailey,  157  Ind.  324. 

The  title  of  the  act  of  1899,  sections  2157a,  2157b,  Bums'  R.  S.  1901,  conferring 
powers  upon  the  state  board  of  health  as  to  the  adulteration  of  foods  and  drugs,  and 
providing  penalties  for  a  violation  thereof,  complies  with  the  provisions  of  the  con- 
stitution as  to  the  subject  and  title  of  acts.     Isenhour  v.  State,  157  Ind.  517. 

The  title  of  the  act  of  1885,  section  7856,  Bums'  R.  S.  1901,  amending  the  statute 
allowing  a  party  to  appeal  from  the  decisions  of  county  commissioners  disallowing 
claims,  or  to  bring  an  original  action  against  the  county,  sufficiently  complies  with 
the  constitutional  provision  as  to  titles  to  acts.     Weatherhogg  v.  Board,  158  Ind.  14. 

If  the  subject  of  an  act  is  to  create  a  court  and  such  subject  is  expressed  in  the 
title  to  the  act,  a  provision  in  the  act  to  provide  a  place  to  hold  the  court  is  embraced 
in  such  title.     Swartz  v.  Board,  158  Ind.  141. 

The  title  of  the  act  of  1901,  amending  the  act  regulating  the  licensing  of  physicians, 
suffidently  complies  with  the  provision  of  the  constitution  as  to  titles  to  acts.  Parks 
V.  SUte,  159  Ind.  211. 
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The  title  to  the  act  of  1901,  section  7448a,  Burns'  R.  S.  1901,  regulating  the  issuing 
of  checks  to  laborers  in  payment  for  wages,  is  not  as  broad  as  the  subject  matter  of 
the  act,  and  when  such  act  is  restricted  to  the  persons  mentioned  in  the  title  it  becomes 
class  legislation  and  is  void.     Dixon  v.  Poe,  159  Ind.  402. 

The  title  to  the  act  of  1903,  Acts  1903,  p.  255,  concerning  gravel  and  macadamized 
roads,  is  sufficient  to  include  the  provisions  for  the  laying  out  of  and  construction  of 
new  roads.     Bowlin  v.  Cochran,  161  Ind.  486. 

117.  Amendment  of  acts. 

In  the  amendment  of  a  statute  two  things  are  required  by  the  constitution:  (1) 
The  title  of  the  act  to  be  amended  should  be  referred  to  by  setting  the  same  out  in 
the  title  to  the  amendatory  act;  and  (2)  the  section  as  amended  should  be  set  forth 
and  published  at  full  length.  Mankin  v.  Pennsylvania  Co.  160  Ind.  447;  Hendershot 
V.  State,  162  Ind.  69. 

The  provision  of  the  constitution  providing  how  acts  shall  be  amended,  has  no  appli- 
cation to  independent  statutes.     Pittsburg  Ry.  Co.  v.  Lightheiser,   163  Ind.  247. 

The  title  to  the  act  of  1891,  attempting  to  amend  section  534,  Bums'  R.  S.  1901, 
relating  to  struck  juries,  does  not  properly  refer  to  the  section  to  be  amended  and  such 
amending  act  is  invalid.     Mankin  v.  Pennsylvania  Co.   160  Ind.  447. 

The  act  of  1899,  section  6715  et  seq,,  Burns'  R.  S.  1901,  purporting  to  amend  several 
sections  of  the  act  of  1891,  concerning  boards  of  health,  is  invalid  because  of  the  omis- 
sion in  the  title  of  the  amending  act  of  a  material  portion  of  the  title  of  the  act 
sought  to  be  amended.    Hendershot  v.  State,  162  Ind.  69. 

The  act  of  1885,  section  7856,  Bums*  R.  S.  1901,  amending  the  act  relating  to 
appeals,  or  the  bringing  of  suits  against  counties,  when  claims  are  disallowed,  suffi- 
ciently identifies  the  act  amended.    Weatherhogg  v.  Board,  158  Ind.  14. 

118.  Local  or  special  laws. 

When  the  subject-matter  of  legislation  does  not  fall  within  any  of  the  clauses 
of  section  22  of  article  4  of  the  constitution,  it  is  for  the  legislature  alone  to  determine 
whether  a  statute  can  be  made  of  general  application  throughout  the  state  or  not. 
Smith  V.  Indianapolis  St.  Ry.  Co.  158  Ind.  425. 

The  act  of  March,  1871,  authorizing  the  organization  of  a  board  of  school  commis- 
sioners in  cities  of  30,000  or  more  inhabitants  according  to  the  census  of  1870,  is  in 
violation  of  the  provision  of  the  constitution  prohibiting  the  passage  of  local  laws 
providing  for  the  support  of  common  schools.  Campbell  v.  City  of  Indianapolis,  166 
Ind.  186. 

The  act  of  1899,  section  3904x  et  seq.,  Burns'  R.  S.  1901,  conceming  schools  in  cities 
of  100,000,  is  not  in  conflict  with  the  provision  of  the  constitution  prohibiting  the 
passage  of  local  laws  as  to  schools,  as  such  act  will  apply  to  all  cities  containing 
100,000  inhabitants,  as  may  be  shown  by  the  last  United  States  census.  Campbell  v. 
City  of  Indianapolis,  155  Ind.  186. 

The  provision  of  the  act  of  1895,  Acts  1895,  p.  217,  relating  to  the  removal  of  the 
county  seat  of  Jackson  coimty  and  the  levy  of  a  tax  on  the  property  in  the  township 
where  the  county  seat  may  be  relocated  to  provide  funds  to  erect  county  buildings,  is  in 
violation  of  the  provision  of  the  conHtitution  prohibiting  the  passage  of  local  la'ws 
for  the  assessment  and  collection  of  taxes  for  state,  county,  township,  or  road  pur- 
poses.   Board  v.  State,  155  Ind.  604. 

The  act  of  1899,  Acts  1899,  p.  210,  providing  for  the  removal  of  the  county  seat  of 
Newton  county,  and  the  erection  of  county  buildings,  is  in  conflict  with  the  provisions 
of  the  constitution  prohibiting  the  pstssage  of  local  or  special  laws  regulating  county 
business.     Board  v.  State,  161  Ind.  616. 
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The  Mci  of  1899,  Acta  1899,  p.  422,  and  the  act  of  1901,  Acts  1901,  p.  283,  concerning 
the  issoing  of  bonds  for  the  improvement  of  highways,  and  legalizing  the  proceedings 
of  commissioDers  of  Owen  county  relative  to  the  construction  of  gravel  roads,  are  in 
violation  of  the  constitution  prohibiting  the  passage  of  lo<^l  laws.  Board  v.  Spangler, 
159  Ind.  575. 

The  act  of  1903,  Acts  1903,  p.  347,  providing  that  school  corporations  in  cities  or 
towns  having  a  population  of  not  more  than  4,545  nor  less  than  4,540,  according  to 
the  last  census,  may  issue  bonds  to  an  amount  specified,  is  in  violation  of  the  con- 
stitutional provision  prohibiting  the  passage  of  local  or  special  laws  relating  to  com- 
mon schools.     School  City  v.  Hayes,   162  Ind.   193. 

An  act  which  regulates  the  granting  of  franchises  to  street  railroad  companies  by 
cities  of  a  designated  number  of  inhabitants*,  does  not  fall  within  any  of  the  pro- 
visioos  of  the  constitution  prohibitinjg  the  passage  of  local  or  special  laws,  and  the 
legislature  alone  is  to  determine  whether  a  general  law  can  be  made  applicable  in 
such  caeea.     Smith  v.  Indianapolis  St.  Ry.  Co.  158  Ind.  425. 

The  act  of  1899,  section  8417a  ei  seq.,  Bums^  R.  S.  1901,  permitting  a  deduction  of 
$700  oi  mortgage  indebtedness  from  the  assessed  value  of  real  estate  for  the  purpose 
oi  taxation,  is  not  in  violation  of  the  constitutional  provision  prohibiting  the  passage 
of  local  or  special  laws.     State  v.  Smith,  158  Ind.  543. 

Section  359a,  Bums'  R.  S.  1901,  concerning  pleading  and  practice  in  actions  for 
personal  injuries  or  death  caused  by  negligence,  is  not  in  violation  of  the  constitu- 
tional  provision  against  the  passage  of  local  laws.  Indianapolis  Ry.  Co.  v.  Robinson, 
157  Ind.  232;  Citizens'  R.  R.  Co.  v.  Jolly,  161  Ind.  80. 

The  act  of  1901,  sections  7231a-7231i,  Bums'  R.  S.  1901,  requiring  transient  mer- 
chants to  obtain  a  license,  is  not  in  conflict  with  the  provisions  of  the  constitution 
prohilnting  the  passage  of  local  or  special  laws.    Levy  v.  State,  161  Ind.  251. 

The  act  of  1901,  sections  331^-3312f,  Bums'  R.  S.  1901,  regulating  express  com- 
panies, is  not  in  violation  of  the  constitutional  provision  prohibiting  the  passage  of 
local  or  special  laws.    Adams  Ex.  Co.  v.  State,  161  Ind.  328. 

119.    Laws  must  be  general. 

Whenever  the  subject-matter  of  legislation  does  not  fall  within  any  of  the  provisions 
oi  section  22  of  article  4  of  the  constitution,  the  legislature  alone  must  determine 
whether  a  statute  upon  any  subject  can  be  made  to  operate  generally  throughout  the 
state.     Smith  v.  Indianapolis  St.  Ry.  Co.  158  Ind.  425. 

124.    Publication  of  statutes. 

An  act  will  take  effect  from  the  date  of  the  proclamation  of  the  governor  as  to  the 
filing  the  statutes  in  all  the  counties  of  the  state,  although  some  provisions  of  the 
act  may,  by  the  terms  thereof,  not  be  fully  operative  until  a  later  period.  State  v. 
Indiana  Board,  155  Ind.  414. 

The  legislature  has  power  to  fix  and  determine  at  what  time  an  act  shall  take 
effect.    SUte  v.  Berghoff,  158  Ind.  349. 

ARTICLE  5.— EXECUTIVE. 

SET-  SEC. 

143.     Pardons  and  reprieves.  144.     Vacancies  in  office. 

143.    Pardons  and  reprieves. 

The  terms  "reprieves,  commutations,  and  pardons,  after  conviction,"  as  used  in  the 
eonatitation  conferring  upon  the  governor  the  power  to  grant  reprieves,  commutations, 
and  pardons,  do  not  apply  to  the  release  of  judgments  in  civil  actions.  Western  Union 
Co.  T.  Ferguson,   167  Ind.  37. 
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144.    Vacancies  in  office. 

The  legislature  may  create  an  office  and  postpone  the  time  for  the  beginning  of  the 
term  thereof  until  after  the  next  election  shall  be  had,  and  thereby  create  a  vacancy 
in  the  office  which  the  governor  will  be  authorized  to  fill  by  appointment.  State  v. 
Berghoff,  158  Ind.  349. 

The  power  conferred  by  the  act  of  1899  upon  the  state  dental  association  to  appoint 
a  portion  of  the  members  of  the  board  of  dental  examiners,  does  not  conflict  with  the 
provision  of  the  constitution  conferring  upon  the  governor  power  to  fill  vacancies  iu 
office.  Overshiner  v.  State,  156  Ind.  187. 


ARTICLE  6.— ADMINISTRATIVE. 

SEC. 

152.     Terms  of  county  officers. 

152.    Terms  of  county  officers. 

When  the  terms  of  county  officers  are  fixed  by  the  constitution,  and  such  terms  will 
end  before  the  time  fixed  by  the  constitution  for  holding  a  general  election,  the  leg- 
islature can  not  postpone  the  time  for  the  election  of  such  officers  beyond  the  first 
general  election  to  be  held  after  the  expiration  of  their  terms.  Gemmer  v.  State,  163 
Ind.    150. 

ARTICLE  7.—  JUDICIAL. 

ART.  ABT. 

161.    Judicial  powers.  181.    Lawyers,  practice  of  law. 

164.     Supreme  court,  jurisdiction. 

161.    Judicial  powers. 

The  act  of  1901,  sections  4346-4346d.  Burns'  R.  S.  1901,  conferring  judicial  powers 
upon  town  clerks,  is  not  in  conflict  with  any  constitutional  provision,  and  such  act 
constitutes  the  clerk  of  a  town  a  court.  Baltimore  R.  R.  Co.  v.  Town  of  Whiting, 
161  Ind.  228. 

The  statute  conferring  upon  voters  the  power  to  defeat  an  application  for  a  license 
to  .sell  liquors  by  the  requisite  number  of  voters  signing  and  filing  a  remonstrance, 
does  not  confer  judicial  powers  upon  such  voters.    Hoop  v.  Affleck,  162  Ind.  564. 

164.    Supreme  court,  jurisdiction. 

The  creation  of  a  supreme  court  by  the  constitution  implies  that  the  right  of  appeal 
shall  exist  in  some  cases,  and  the  legislature  can  not  wholly  deprive  such  court  of  ita 
appellate  jurisdiction,  but  such  jurisdiction  may  be  either  enlarged  or  decreased.  Lake 
Erie  Ry.  Co.  v.  Watkins,  157  Ind.  600. 

181.    Lawyers,  practice  of  law. 

Every  person  who  is  shown  to  be  a  person  of  good  moral  character  and  a  voter  of 
a  oounty  is  entitled  to  be  admitted  to  practice  law.  The  attempt  to  amend  the  con- 
stitutional provision  on  this  subject  in  1900  being  unsuccessful.  In  re  Denny,  156 
Ind.    104. 
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ARTICLE  8.— EDUCATION. 

SEC.  &'('• 

182.    Common   schools.  183.     Common  school  fund. 

182.  Common  schools. 

The  system  of  common  schools  k  a  state  institution,  and  it  is  for  the  legislature 
to  determine  how  and  by  what  instrumentalities  the  system  shall  be  administered  and 
carried  into  effect.    State  v.  Ogan,  159  Ind.  119. 

The  provision  of  the  constitution  declaring  that  the  common  schools  shall  be  equally 
open  to  all,  does  prevent  boards  of  health  from  adopting  rules  requiring  children  who 
attend  public  schools  to  be  vaccinated  when  there  is  a  threatened  epidemic  of  small- 
pox-   Blue  V.  Beach,  155  Ind.  121. 

The  statute  requiring  persons  having  control  of  children  to  cause  them  to  attend 
sdiool  for  a  limited  period  during  each  year,  is  not  in  conflict  with  any  constitutional 
pnyvision.     State  v.  Bailey,  157  Ind.  324. 

183.  Common  school  fund. 

The  provision  of  the  constitution  that  the  common  school  fund  shall  consist  of 
mcoeys  derived  from  fines  assessed  for  breaches  of  the  penal  laws,  and  from  forfeitures, 
does  not  apply  to  penalties  recovered  in  civil  actions.  Judy  v.  Thompson,  156  Ind. 
533;  Western  Union  Co.  v.  Ferguson,  157  Ind.  37. 

ARTICLE  10.— FINANCE. 

SEC. 

193.    Assessment  and  taxation. 

103.    Assessment  and  taxation. 

Under  section  1,  of  article  10  of  the  constitution,  a  tax  for  state  purposes  must  be 
uniform  and  equal  throughout  the  state,  a  tax  for  county  purposes  must  be  uniform 
and  equal  throughout  the  coimty,  and  a  tax  for  township  purposes  must  be  uniform 
and  equal  throughout  the  township.     Board  v.  State,  155  Ind.  604. 

A  statute  providing  that  on  the  removal  of  a  county  seat  that  a  tax  may  be  levied 
npcm  the  property  within  the  township  alone  in  which  the  new  county  seat  is  located 
to  raise  funds  to  erect  new  county  buildings,  is  in  conflict  with  the  provision  of  the 
constitution  requiring  a  uniform  and  equal  rate  of  assessment  and  taxation.  Board 
v.  State,  155  Ind.  604. 

The  act  of  1899,  section  8417a  ei  seq.j  Bums'  R.  S.  1901,  permitting  a  mortgage 
indebtedness  of  $700  to  be  deducted  from  the  assessed  value  of  real  estate  for  the 
purposes  of  taxation,  does  not  conflict  with  the  provision  of  the  constitution  requiring 
uniformity  and  equality  in  taxation.     State  v.  Smith,  158  Ind.  543. 

Property  which  is  used  for  the  care,  and  education  of  homeless  and  orphan  children, 
tad  whidi  is  maintained  by  public  and  private  contributions  is  exempt  from  taxation 
onder  section  8412,  Bums'  R.  S.  1901,  although  such  institution  is  conducted  on  private 
tecoont  and  the  earnings  applied  to  the  personal  beneflt  of  the  proprietor.  Vink  ▼. 
Work.  158  Ind.  638. 

The  good  will  that  may  attach  to  a  business  is  not  such  property  as  the  constitution 
requires  to  be  assessed  for  taxation,  and  as  no  means  have  been  provided  by  law  for 
the  assessment  of  good  will  the  same  is  not  subject  to  taxation.  Hart  v.  Smith,  169 
Ind.  182. 
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The  provision  of  the  constitution  requiring  a  uniform  and  equal  rate  of  assessment 
and  taxation  relates  to  a  general  assessment  of  taxes  on  property  according  to  its 
value,  and  does  not  apply  to  a  license  tax  to  use  vehicles  upon  the  streets  of  a  city. 
City  of  Terre  Haute  v.  Kersey,  159  Ind.  300;  Kersey  v.  City  of  Terre  Haute,  161  Ind. 
471. 

The  act  of  1901,  sections  7231a-7231i,  Bums'  R.  S.  1901,  requiring  transient  mer- 
chants to  obtain  a  license,  does  not  violate  the  provision  of  the  constitution  requiring 
uniformity  and  equality  in  the  assessment  and  taxaticm  of  property.  Levy  v.  State, 
161  Ind.  251. 

The  constitutional  provision  as  to  uniformity  and  equality  in  taxation,  only  has 
reference  to  the  assessment  and  rate  of  taxation,  and  does  not  control  the  expenditure 
of  money  raised  by  taxation.     Kerr  v.  Perry  Tp.  162  Ind.  310. 

ARTICLE   13.—MUNICIPAL  DEBT. 

SEC. 

220.    Municipal  indebtedness. 

220.    Municipal  indebtedness. 

Debts  contracted  by  the  school  corporation  of  a  city  for  school  purposes,  can  not 
be  considered  as  debts  of  the  civil  city  in  determining  the  amount  of  its  indebtedness 
when  such  civil  city  had  no  part  in  contracting  such  debts,  even  though  such  debts 
may  not  be  valid  obligations  against  such  school  corporation.  Heinl  v.  City  of  Terre 
Haute,  161  Ind.  44. 

The  indebtedness  contracted  by  the  school  authorities  in  cities  of  100,000,  is  not  to 
be  considered  as  the  indebtedness  of  the  civil  corporation  in  determining  whether  such 
corporation  is  indebted  to  the  constitutional  limit.  Campbell  v.  City  of  Indianapolis, 
156  Ind.    186. 

Any  arrangement  made  by  a  municipal  corporation  for  the  purchase  of  property 
which  is  liable  for  the  payment  of  an  indebtedness,  and  which  the  corporation  must 
pay  or  lose  the  property,  is  the  creation  of  an  indebtedness  within  the  provision  of 
the  constitution  limiting  the  amount  of  indebtedness  of  such  corporations.  Voes  v. 
Waterloo  Water  Co.  163  Ind.  69. 

ARTICLE  14.— BOUNDARIES. 

BBO. 

222.    Jurisdiction  of  state. 

222.  Jurisdiction  of  state. 

The  states  of  Indiana  and  Kentudcy  have  concurrent  jurisdiction  over,  and  the  right 
to  serve  process  upon,  the  Ohio  river,  where  such  river  constitutes  the  boundary  line 
between  such  states.    Wedding  v.  Meyler,  192  U.  S.  573. 

ARTICLE  15.— MISCELLANEOUS. 

8EC.  8KC. 

223.  Official  appointments.  226.    Official  oath. 

224.  Duration  of  office. 

223.    OfQcial  appointments. 

The  statute  conferring  upon  the  state  dental  association  the  power  to  appoint  a 
portion  of  the  members  of  the  board  of  dental  examiners,  is  a  proper  exercise  of  legis- 
lative power  under  section  1  of  article  16  of  the  constitution.  Overshiner  v.  State, 
156  Ind.  187. 
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The  legiflliiture  has  no  constitutional  authority  to  confer  upon  the  governor  power 
to  appoint  hoards  that  shall  have  the  power  to  assume  the  control  and  management 
of  the  police  and  fire  departments  of  cities,  together  with  all  the  property  and  revenues 
belonging  to  such  departments.     State  y.  Fox,  158  Ind.  126. 

224.    Duration  of  office. 

Prior  decisions  of  the  supreme  court  holding  that  the  legislature  may  change  the 
time  for  the  election  of  officers  to  offices  created  by  statute,  and  thereby  continue 
the  occupants  of  such  offices  in  office  for  more  than  four  years,  are  reaffirmed.  Lamed 
T.  EUiott,  155  Ind.  702. 

The  provision  of  the  constitution  prohibiting  the  legislature  from  creating  offices 
the  tenure  of  which  shall  exceed  four  years,  does  not  apply  to  policemen  of  municipal 
corporations.     Roth  v.  State,  158  Ind.  242. 

226.    Official  oath. 

In  aa  action  by  an  officer  to  obtain  possession  of  an  office,  it  must  be  alleged  that 
sudi  officer  has  taken  the  official  oath  prescribed  by  the  constitution.  State  v. 
Wheatley,   160  Ind.  183. 

ARTICLE  16.— AMENDMENTS. 

8BC. 

233.    Amendments,  adoption. 

233.    Amendments,  adoption. 

Is  order  that  a  proposed  amendment  to  the  constitution  submitted  to  the  voters 
of  -the  state  at  a  general  election  shall  be  ratified,  it  is  necessary  that  a  majority  of 
the  electors  of  the  state  shall  vote  in  favor  of  such  amendment,  and  the  courts  will 
take  judicial  notice  of  the  number  of  electors  voting  at  such  election  as  shown  by 
the  official  returns  of  such  election.    In  re  Denny,  156  Ind.  104. 
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INDIANA  STATUTES. 


SUPPLEMENT  OF  190^. 


PART  1. 

CHAP. 

1.  Laws  qovebnino  the  state. 

2.  Civil  pbocedube. 

3.  COUBTS. 

4.  Criminal  procedure. 

5.  Crimes. 

6.  Decedents'  estates. 

7.  Descent. 

8.  Guardianship. 

9.  Wills. 


TAKING  EFFECT  OF  ACTS. 


The  acts  of  1903  and  1905  took  effect  on  the  dates  below  specified  except  in  cases 
where  an  emergency  was  declared  in  the  act. 

Acta  1903,  April  23.  1903. 
Acts  1905,  April  15,  1905. 
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INDIANA  STATUTES. 


CHAPTER  1. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ACTS  AND  LAWS  GOVERNING  THE  STATE. 


▲IT.  ABT. 

1.    The  ukw  aj? d  when  it  takes  effect,^  *    2.    Rules  of  oonstbuohoit,  240. 
236-239.  3.    Vested  bights,  243. 


ARTICLE   l.~THE  LAW  AND  WHEN  IT  TAKES  EFFECT. 

8EC.  SEC. 

236.  Law  of  state.  239.    Governor's  proclamation. 

237.  OffeiiBCS  defined. 

236.  Law  of  state. 

Ilie  conuDon  law  in  respect  to  the  surrender  of  leases  is  in  force  in  this  state, 
except  as  the  same  may  be  modified  by  our  statutes.     Heller  v.  Dailey,  28  App.  555. 

237.  Offenses  defined. 

If  the  terms  of  a  statute  defining  a  criminal  offense  are  so  uncertain  in  their 
meaning  that  the  courts  can  not  determine  with  reasonable  bertainty  what  is  intended, 
the  statute  will  be  held  Toid.    Code  v.  State,  26  App.  278. 

239.    Oovemor's  proclamation. 

statutes  take  effect  from  the  date  of  the  last  filing  in  the  several  counties  as  shown 
by  the  proclamation  of  the  governor,  although  there  may  be  some  provisions  of  an  act 
which  will  not  have  a  practical  effect  until  a  later  date.  State  v.  Indiana  Board, 
155  Ind.  414. 
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§    240  LAWS    GOVEBNING    STATE.  26 

ARTICLE  2.—  RULES  OF  OONSTRUCniON. 

SEC. 

240.     Construction  of  statutes. 

240.    Construction  of  statutes. 

Under  the  ninth  and  tenth  clauses  of  section  240  of  Bums'  R.  S.  1901,  the  names 
of  voters  to  remonstrances  against  the  granting  of  licenses  to  sell  intoxicating  liquors  ^ 
may  be  signed  under  a  power  of  attorney  executed  by  such  voters.     Cochell  v.  Rey- 
nolds, 156  Ind.   14. 

If  a  statute  authorizes  a  municipal  corporation  to  improve  a  street  by  grading  and 
paving  the  same,  no  authority  exists  for  grading  the  street  without  paving  it  and  to 
assess  the  expense  against  adjacent  property.     Taylor  v.  Patton,  160  Ind.  4. 

The  word  "fees"  as  used  in  the  fee  and  salary  statute  does  not  include  the  per 
diem  allowed  to  county  officers  who  act  as  members  of  the  county  board  of  review. 
iSeiler  v.  State,  160  Ind.  605. 

The  words  of  a  statute  will  be  construed  in  their  plain,  ordinary,  and  usual  sense, 
unless  such  a  construction  will  defeat  the  manifest  intent  of  the  legislature.  White 
V.  Furgeson,  29  App.  144;  Coffinberry  v.  Madden,  30  App.  360. 

The  words  "wearing  apparel"  as  used  in  secti<m  2417,  Bums*  R.  S.  1901,  directing 
the  distribution  of  the  wearing  apparel  of  a  decedent,  do  not  include  the  jewelry  of 
the  decedent.     Coffinberry  v.  Madden,  30  App.  360. 

ARTICLE  3.— REPEAL  AND  EXCEPTIONS. 

SEC. 

243.     Vested  rights. 

243.    Vested  rights. 

The  statute  providing  that  no  vested  rights,  or  suits  instituted,  under  existing  laws 
shall  be  affected  by  the  repeal  thereof,  does  not  apply  to  the  right  given  by  statute 
to  appeal  to  a  court  of  error.     Lake  Erie  Ry.  Co.  v.  Watkins,  157  Ind.  600. 
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CHAPTEB     2. 
CIVIL  PROCEDURE. 

Section   numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


ABT. 
1. 
2. 

3. 


10. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 


ABT. 

The  fobm  of  action.    249.  20. 

Pasties  to  action.    251-277.  23. 

joindeb  of  calses  of  action.   279-  24. 

281.  26. 

Causes  of  action  that  subvive.  26. 

282-285.  30. 

Special  causes  of  action.    290.  31. 

AcnONS,   WHEN   COICICENCED.      293-  32. 

305.  34. 

AcnONS,  WHEBE  COMMENCED.      313-  35. 

314.  37. 

AcnON,   HOW    COMMENCED.      316-  38. 

327.  39. 

Pleadings.    341-402.  40. 

Issues.    412.  41. 

Continuances.    413.  42. 

Change  of  venue.    416-419e.  43. 

Depositions.    423.  45. 

Written  evidence.    474-489.  46. 

Witnesses.    504-517.  47. 

Offeb  befobe  tbial.    522.  49. 

TUal  bt  jxtbt.     525-558.  50. 


Trial  by  coubt.     560. 

New  trial.    568-572. 

Judgment.     577-633. 

Appeal.     637-675. 

Execution.    691-834a. 

Assessment  of  damages.     893-904. 

Attachment.    925-943. 

Attorneys.    973-980. 

Change  of  name.     1015. 

Contempts  of  coubt.     1022,  1023. 

DivoBCE.     1042-1061e. 

Ejectment.     1067-1087. 

fobeclosube  of  mortgage.    1105-1109 

Habeas  corpus.    1133. 

Infobmation.     1146-1148. 

Injunction.    1162-1164. 

Mandate  and  pbohibition.  1181-1185. 

Pabtition.     1201-1222. 

Pbincipal  and  subety.     1226-1235. 

Receivebs.     1236-1245. 

Replevin.     1286-1290. 

Genebal  pbovisions.    1302a- 1309. 


ARTICLE  1.— THE  FORM  OF  ACTION. 

SEC. 

249.    One  fonn  of  action. 

248.    One  form  of  action. 

Hie  statute  abolishing  the  distinction  between  actions  at  law  and  suits  in  equity, 
does  not  abridge  the  inherent  powers  of  courts,  nor  affect  the  rights,  of  parties, 
or  the  remedieB  formerly  given,  further  than  to  change,  in  some  instances,  the 
mesas  by  which  the  remedy  may  be  obtained.     Emerick  v.  Miller,  159  Ind.  317. 

The  code  applies  the  same  rules  as  to  pleading  and  practice  in  actions  at  law 
or  suits  in  equity  that  are  tried  before  the  court.  Terre  Haute  R.  R.  Co.  v.  State, 
159  Ind.  438. 
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§    251  CIVIL    PROCEDURE.  *28 

ARTICLE  2.— PARTIES  TO  ACTION. 

SEC.  SEC. 

251.  Real  party — Exception.  270.  Joint  intereet,  suit  by  one  for  alL 

252.  Executors,  trustees,  suit^  by.  272.  Death,  abatement,  substitution. 

253.  Actions  on  official  bonds.  273.  Making  new  parties. 
261.  Poor  person,  attorney  for.  274.  Interpleader,  notice. 

263.     Who  plaintiffs.  277.     Assignee  suing,   defendant«,  de- 

267.     Child,  injury,  death,  suit  for.  fenses,  set-off. 

269.     Defendants   to   actions. 

251.  Beal  party — ^Exception. 

If  lands  are  conveyed  which  are  in  the  possession  of  a  tenant,  a  suit  for  possession 
must  be  brought  in  the  name  of  the  grantee  or  owner,  although  the  grantor  agree<l 
that  he  would  deliver  possession  at  the  end  of  the  tenancy  and  the  tenant  was 
to  remain  the  tenant  of  the  grantor  until  possession  was  delivered.  Holliday  v. 
Chism,  25  App.  1. 

When  a  person  promises  to  pay  a  sum  of  money  to  a  third  peraon,  such  person 
may  sue  the  promisee  to  recover  the  money.    Bryson  v.  Oollmer,  33  App.  494. 

252.  Executors,  trustees,  suits  by. 

If  a  municipal  corporation  enters  into  a  contract  for  the  benefit  of  the  inhabit- 
ants generally  of  the  corporation,  it  becomes  the  trustee  of  an  express  trust  and 
may  sue  to  enforce  such  contract.    Muncie  Gas  Co.  v.  City  of  Muncie,  160  Ind.  97. 

When  an  action  is  brought  by  a  trustee,  the  name  of  the  cestui  que  trust  should 
be  disclosed  by  the  complaint.    Marion  Bond  Co.  v.  Mexican  Coffee  Co.  160  Ind.  558. 

Beneficiaries  of  an  express  trust  are  in  court  whenever  the  trustee  is  in  court. 
Hord  V.  Bradbury,  156  Ind.  30. 

The  trustee  of  an  express  trust  may  sue  without  joining  the  person  for  whose 
benefit  the  action  is  prosecuted.     Green  v.  McCord,  30  App.  470. 

253.  Actions  on  official  bonds. 

An  action  upon  the  bond  of  a  coimty  auditor  to  reoo'\'er  money  illegally  aJlowt^ 
and  paid  to  such  officer  is  properly  brought  on  the  relation  of  the  oounty  board. 
Nowlin  v.  State,  30  App.  277. 

A  taxpayer  of  a  county  can  not  sue  on  the  bond  of  a  county  officer  in  his  own 
name  as  an  individual,  and  also  for  the  general  benefit  of  all  the  tax  payers  of  the 
county.     State  v.  Holt,   163  Ind.   198. 

261.    Poor  person,  attorney  for. 

Courts  have  no  power  to  allow  fees  to  attorneys  appointed  for  poor  persons  in 
criminal  actions  beyond  the  appropriations  allowed  therefor  by  county  councils,  and 
such  attorneys  can  not  sue  a  county  for  such  services  and  obtain  a  mandate  against 
the  county  council  to  compel  an  appropriation  for  the  purpose  of  paying  such 
claims.    Board  v.  Mowbray,  160  Ind.  10. 

263.    Who  plaintiffs. 

If  the  executor  oi  a  will  has  a  personal  interest  in  the  will  as  an  heir,  such  execu- 
tor may  sue  in  his  representative  capacity  jointly  with  himself  in  his  individual 
capacity  to  obtain  a  construction  of  such  will.    Hughes  v.  Hughes,  30  App.  691. 
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29  PARTIES  TO  ACTIONS.  §    267 

An  administrator  >%'ith  a  will  annexed,  and  the  devisees  under  the  will,  may  join  in 
a  suit  against  a  lessee  of  devised  lands  for  damages  and  to  prevent,  such  lessee  from 
committing  waste.     Halstead  v.  Coen,  31  App.  302. 

267.    Child,  injury,  death,  suit  for. 

If  a  mother  sues  to  recover  damages  on  account  of  the  death  of  or  injury  to  her 
minor  child,  it  must  be  alleged  and  proven  that  the  father  of  the  child  is  either 
dead,  in  prison,  or  that  he  has  deserted  his  family.  Chicago  Stone  Co.  v.  Nelson, 
3i  App.   355. 

269.  Defendants  to  actions. 

In  an  action  against  a  railroad  company  to  obtain  a  judgment  declaring  a  forfeit- 
ure of  the  franchise  of  such  company,  a  lessee  of  the  road  of  such  company  is  prop- 
erly joined  as  a  defendant.     Eel  River  R.  R.  Co.  v.  State,  155  Ind.  433. 

If  an  executor  of  a  will  has  an  individual  interest  in  a  suit  brought  by  the  executor 
he  may  be  made  a  defendant  to  the  suit  in  his  individual  capacity.  Hughes  v. 
Hughes,  30  App.  591. 

270.  Joint  interest,  suit  by  one  for  all. 

One  taxpayer  of  a  county  may  sue  to  recover  money  for  the  benefit  of  the  county 
wlien  the  board  of  county  commissioners  refuses  to  bring  such  auit  after  a  proper 
demand  made  therefor.    Zuelly  v.  Casper,  160  Ind.  455. 

One  taxpayer  of  a  county  can  not  sue  jointly  in  his  own  name  and  for  his  own 
benefit,  and  also  for  the  benefit  of  all  the  taxpayers  of  a  county  to  recover  money 
due  the  county.     State  v.  Holt,   163  Ind.   198. 

If  persons  who  should  be  joined  as  plaintiffs  in  an  action  are  made  defendants,  the 
complaint  should  set  forth  the  reasons  for  making  them  defendants.  Chicago  Ry. 
Co.  V.  Lane,  26  App.  535. 

272.  Death,  abatement,  substitution. 

If  the  plaintiff  in  an  action  to  recover  money  under  a  contract  dies  before  judg- 
ment, his  administrator  may  be  substituted  as  plaintiff  in  the  action.  Columbian 
.Ass'n  v.  Walker,  26  App.  25. 

If  a  defendant  in  an  action  relating  solely  to  personal  property  dies  before 
judgment,  hia  personal  representative  may  be  substituted  as  a  party  defendant. 
Wilkinson  v.  Vordermark,  32  App.  633;    Trent  v.  Edmonds,   32  App.  432. 

If  a  party  to  an  action  relating  to  real  estate  dies  after  judgment  and  before  an 
appeal  is  taken,  the  heirs  of  such  party,  and  not  his  personal  representatives  must 
be  made  parties  to  an  appeal.    Rich  Grove  Tp.  v.  Emmett,  163  Ind.  560. 

273.  Haking  new  parties. 

Courts  have  a  wide  latitude  in  making  new  parties  to  actions,  and  where  full 
and  complete  justice  can  not  be  done  without  the  bringing  in  of  new  parties,  they 
should  be  brought  in.     Trent  v.  Edmonds,  32  Ind.  432. 

274.  Interpleader,  notice. 

The  section  of  the  code  providing  for  the  remedy  by  interpleader  creates  no  new 
cases  for  Interpleader,  but  all  cases  falling  within  its  provisions  is  a  subsptitute  for 
tiie  equitable  remedy  by  independent  suit,  and  is  governed  by  the  same  rules.  Korth- 
westem  Ins.  Co.  v.  Kidder,  162  Ind.  382. 
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§    277  CIVIL    PROCEDURE.  30 

If  a  life  insurance  company  delivers  to  the  beneficiary  named  in  a  policy  a  check  in 
payment  of  the  policy  and  the  same  is  surrendered,  such  company,  in  a  suit  on  such 
check,  can  not  set  up  by  way  of  interpleader  that  the  creditors  of  the  insured  were 
claiming  an  interest  in  the  money  represented  by  such  check  and  obtain  an  order 
requiring  them  to  interplead  with  the  plaintiff  in  the  suit.  Northwestern  Ins.  Co.  v. 
Kidder,  162  Ind.  382. 

277.    Assignee  suing,  defendants,  defenses,  set-off. 

If  a  note  made  payable  in  a  bank  in  this  state  is  transferred  before  maturity  with- 
out indorsement,  the  maker,  in  a  suit  by  the  assignee,  may  plead  any  defense  tha;t  he 
might  have  pleaded  in  a  suit  by  the  payee  of  the  note.  First  Nat.  Bank  v.  Henry, 
156  Ind.  1. 

If  the  administrator  of  the  estate  of  the  assignor  of  a  note  transferred  without 
indorsement  is  made  a  party  to  answer  as  to  the  interest  of  the  assignor  in  the 
note,  the  statute  permitting  certain  defenses  to  be  proven  by  administrators  without 
special  answers  does  not  apply.    Johnson  v.  Johnson,  156  Ind.  602. 

If  a  complaint  by  the  assignee  of  a  claim  arising  out  of  contract  not  transferred  by 
indorsement  in  writing  alleges  that  the  assignor  is  dead,  and  that  there  is  no  executor 
or  administrator  of  his  estate  within  the  jurisdiction  of  the  court,  such  complaint 
is  not  demurrable  on  account  of  a  defect  of  parties  defendant.  Boeeker  v.  Chamber- 
lain, 160  Ind.  114. 

A  failure  to  demur  to  a  complaint  because  of  a  defect  of  parties,  is  a  waiver  of 
the  objection  that  the  assignor  of  a  claim  should  have  been  made  a  party  to  answer 
as  to  his  interest.    Green  v.  McCord.  30  App.  470. 

In  actions  by  the  assignees  of  notes  not  governed  by  the  law  merchant,  the  maker 
may  plead  any  defense  that  existed  against  the  note  at  the  time  of  or  before 
notice  of  the  assignment.     Rosenthal  v.  Rambo,  28  App.  265. 

If  the  maker  of  a  note  sets  up  a  defense  against  the  assignee  of  the  note,  the 
burden  rests  upon  the  maker  to  show  by  his  pleadings  that  the  defense  was  acquired 
before  he  had  notice  of  the  assignment  of  the  note.    Rosenthal  v.  Rambo,  28  App.  265. 


ARTICLE    3.— JOINDER   OF   CAUSES   OF   ACTION. 

6EC.  SEC. 

279.  Joinder  of  causes  of  action.  281.     Contract,  joinder,  separate  trials. 

280.  Title  papers,  reformation,  possession. 

279.  Joinder  of  causesT  of  action. 

It  is  not  proper  to  join  in  a  complaint  paragraphs  for  a  nuisance  in  maintaining 
a  fence,  and  for  the  recovery  of  real  estflte  and  to  quiet  title  thereto.  Giller  v.  West, 
162.  Ind.  17. 

When  causes  of  action  are  improperly  joined  in  separate  paragraphs  of  a  complaint, 
the  paragraphs  may  be  ordered  docketed  as  separate  actions  and  an  appeal  may  be 
taken  from  a  judgment  rendered  in  any  such  action.    Giller  v.  West,  162  Ind.  17. 

280.  Title  papers,  reformation,  possession. 

An  action  may  be  brought  to  reform  deeds  for  land,  and  to  recover  possession  of 
the  land.     Earl  v.  Van  Natla,  29  App.  532. 
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31  SURVIVAL    OF    ACTIONS.  §    281 

281.  Contract,  joinder,  separate  trials. 

A  party  to  a  contract  may  sue  to  have  a  mistake  in  the  contract'  corrected,  and 
also  to  Fecover  damages  for  a  breach  of  the  contract.  Palmer  Steel  Co.  v.  Heat, 
Li^t  Co.,  160  Ind.  232. 

ARTICLE    4.— CAUSES    OF    ACTION    THAT    SURVIVE. 

SEC.  8E0. 

282.  SurviTal  of  actions.  285.    Death,  action  for,  damages. 

282.    Survive  of  actions. 

An  action  against  the  director  of  a  corporation  for  the  liability  created  by  statute 
for  failure  to  require  the  capital  stock  to  be  paid  into  the  treasury  within  the  time 
fixed  by  statute,  does  not  abate  on  the  death  of  the  defendant.  Brown  v.  Clow,  158 
Ind.  403. 

A  cause  of  action  accruing  imder  a  sick  benefit  policy  survives  the  death  of  the 
beneficiary  nuned  in  the  policy.     Columbian  Asen.  v.  Walker,  26  App.  25. 

285.    Death,  action  for,  damages. 

Section  285  of  the  code  providing  for  the  recovery  of  damages  when  the  death  of 
a  person  is  caused  by  the  wrongful  act  or  omission  of  another  is  general  in  its  appli- 
cation ^  and  doee  not  apply  to  causes  of  action  given  by  the  statute  regulating  the 
operation  of  coal  mines,  and  the  personal  representative  of  a  decedent  can  not  maintain 
an  action  for  fhe  death  of  the  decedent  under  the  latter  statute.  Maule  Coal  Co.  v. 
Piartenheimer,   155  Ind.   100;    Boyd  v.  Brazil  Coal  Co.,  25  App.   157. 

If  the  death  of  a  person  is  caused  by  the  wrongful  sale  to  him  of  intoxicating 
liquors,  the  administrator  of  his  estate  can  not  sue  under  section  285  of  the  code  to 
recover  damages.     Couchman  v.  Prather,  162  Ind.  250. 

1^  administrator  of  the  estate  of  a  decedent  whose  death  was  caused  by  the 
wrongful  act  of  another,  is  the  only  person  who  can  sue  to  recover  damages  on  account 
of  such  death  under  section  285  of  the  code.  Lake  Erie  R.  R.  Co.  v.  Charman,  161 
Ind.  95. 

The  provisicm  in  section  285  of  the  code  limiting  the  time  to  two  years  within  which 
an  action  shall  be  commenoed  to  recover  damages  for  the  death  of  a  person  applies 
to  infants  the  same  as  to  adults,  and  such  provision  applies  to  actions  brought  imder 
the  eoal  mining  act  Elliott  v.  Brazil  Coal  Co.,  25  App.  592. 

In  a  complaint  by  an  adnnnistrator  to  recover  damages  on  account  of  the  death  of 
the  decedent  being  caused  by  negligence,  it  is  not  necessary  to  allege  that  the  persons 
who  will  be  entitled  to  receive  the  damages  recovered  had  a  pecuniary  interest  in 
the  life  of  the  decedent.     Pennsylvania  Co.  v.  Coyer,  163  Ind.  631. 

The  omission  from  a  complaint  of  the  names  of  children  of  a  decedent  in  an  action 
io  recover  damages  for  the  death  of  such  decedent  will  not  deprive  such  children 
of  their  share  of  the  damages  recovered  in  such  action.    Duzan  v.  Myers,  30  App.  227. 
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ARTICLE    5.— SPECIAL    CAUSES   OF   ACTION. 

SEC. 

290.     Nuisance. 

290.    Nuisance. 

Where  several  tenants  occupy  the  same  building,  the  obstruction  by  a  portion  of 
such  tenants  of  access  to  the  portion  of  the  building  occupied  by  other  tenants,  and 
the  creation  of  offensive  odors,  may  constitute  a  nuisance.  Shroyer  v.  Campbell, 
31  App.  83. 

The  erection  of  a  high  fence  on  one's  own  property,  which  shuts  off  the  view  and 
air  and  light  of  the  adjoining  property,  does  not  constitute  an  actionable  nuisance. 
Russell  V.  State,  32  Ind.  243. 

ARTICLE    6.— ACTIONS,    WHEN    COAIMENCED. 

SEC.  SEC. 

293.  Limitation  of  actions.  301.  Concealment  of  action. 

294.  Limitation  of  actions.  302.  New  promise,  writing. 

295.  No  fixed  limitation,  rule.  305.  State  not  barred,  sureties  excepted. 
297.  Persons  under  legal  disabilities. 

293.  Limitation  of  actions. 

An  action  against  the  directors  of  a  manufacturing  company  to  recover  damages 
on  account  of  the  issuing  of  a  false  report  as  to  the  financial  condition  of  such  com- 
pany, or  the  failure  to  make  reports,  is  governed  by  the  six  years'  statute  of  limita- 
tions. American  Co.  v.  Ellis,  156  Ind.  212;    Brown  v.  Clow,  158  Ind.  403. 

An  action  to  recover  damages  to  land  on  account  of  the  construction  and  operation 
of  a  railroad,  is  governed  by  the  six  years'  statute  of  limitations.  Southern  Indiana 
Ry.  Co.  v.  Brown,  30  App.  684. 

294.  Limitation  of  actions. 

Actions  to  recover  real  estate  sold  at  administrators'  sale  must  be  commenced 
within  five  years  after  the  confirmation  of  the  sale.  Armstrong  v.  Hufly,  156  Ind. 
606. 

Actions  against  directors  of  corporations  under  sections  5060,  5076,  Bums'  R.  S. 
1901,  are  actions  to  recover  penalties  given  by  statute  and  must  be  brought  within 
two  years.  Brown  v.  Clow,  158  Ind.  403. 

Actions  on  the  bonds  of  public  officers  for  a  neglect  of  duty  must  be  brought  within 
five  years  after  the  action  accrues.     State  v.  W«alters,  31  App.  77. 

296.  No  fixed  limitation,  rule. 

Actions  to  enforce  parol  contracts  to  convey  lands  are  governed  by  the  fifteen  years' 
statute  of  limitations.     Homer  v.  McOonnell,  158  Ind.  280. 

A  proceeding  in  equity  to  redeem  lands  which  are  held  under  a  deed  absolute  on  its 
face  but  which  is  claimed  to  be  only  a  mortgage,  is  governed  by  the  fifteen  years* 
statute  of  limitations.    Turpie  v.  Lowe,  158  Ind.  314. 

297.  Persons  under  legal  disabilities. 

If  a  cause  of  action  accrues  in  favor  of  a  minor  during  minority,  the  statute 
of  limitations  runs  t^e  same  as  it  does  as  to  other  per9ons,  but  the  statute  extends 
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the  time  for  suing  after  the  arrival  of  the  minor  of  age.     Bryson  v.  Ckdlmer,  33 
App.  494. 

301.  Concealment  of  action. 

Ignorance  of  a  right  of  action  does  not  prevent  the  running  of  the  statute  of 
limitations,  but  something  must  be  done  to  prevent  a  discovery  of  the  cause  of  action. 
State  V.  Walters,  31  App.  77. 

302.  New  promise,  writing. 

A  new  promise  to  pay  a  debt  that  is  barred  by  the  statute  of  limitations  must 
be  contained  in  a  writing  and  can  not  be  established  by  parol  declarationa.  McBride  v. 
Ulmer,  30  App.  154. 

No  acknowledgrooit  of  a  debt  is  sufficient  to  take  the  debt  out  of  the  operation 
of  the  statute  of  limitations  imless  it  can  be  inferred  from  the  acknowledgment  that 
a  new  promise  waa  made.  Paric  v.  Park,  32  App.  642. 

305.    State  not  barred,  sureties  excepted. 

The  statute  of  limitations  does  not  apply  to  the  state  in  civil  actions,  nor,  aa  a  gen- 
eral rule,  is  its  right  of  action  lost  by  laches  upon  the  part  of  its  officers.  Eel  River 
R.  R.  Co.  V.  State,  155  Ind.  433. 

ARTICLE    7.— ACTIONS,    WHERE    COMMENCED. 

8XC.  8E0. 

313.    CorporatlofiBx  venue  of  actiona.  314.    Venue,  residents,   non-residents   aa- 

signeee. 

313.  Corporations,  venue  of  actions. 

If  a  domestic  railroad  company  surrenders  its  property  and  franchises  imder  a 
perpetual  lease  to  another  company,  and  ceases  to  do  business  in  this  state  and  has 
no  office  or  agency  in  the  state,  the  legal  residence  of  such  company  is  in  the  county 
where  its  principal  office  was  located  when  it  ceased  to  do  business.  Eel  River  R.  R. 
Ca  V.  State,  155  Ind.  433. 

314.  Venue,  residents,  non-residents,  assignees. 

An  aoticm  to  set  aside  the  assignment  of  a  lease,  or  of  notes  and  a  mortgage,  may 
be  brought  in  the  county  where  the  defendant  resides  although  the  lands  covered  by 
the  lease  and  mortgage  are  situated  in  other  counties.    Mark  v.  North,  155  Ind.  575. 

ARTICLE    8.— ACTIONS,    HOW    COMMENCED. 

8EC  8B0. 

316.    Commencing  action,  oomplaint>  320.  Notice  by  publication. 

summons.  321.  Personal  service  outside  of  state. 

318.  Senrice  on  corporations.  322.  Service  on  part,  proceedings  had. 

319.  Sammons  and  service,  when  good.  327.  Lis  pendens  record. 

316.    Commencing  action,  complaint,  summons. 

A  proceeding  to  contest  a  will  is  not  deemed  commenced  until  a  complaint  is  filed 
And  proeesa  is  issued  thereon  as  is  required  in  ordinary  civil  actions.  MoGeath  v. 
Starr,  157  Ind.  320. 
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318.  Service  on  corporations. 

If  a  suit  is  brought  in  the  proper  county  against  a  railroad  company,  and  there 
is  no  person  in  such  county  upon  whom  process  may  be  served,  then  the  process  may  be 
served  in  another  county  upon  an  agent  who  is  authorized  to  receive  and  accept 
sendee  of  process.      Eel  River  11.  R.  Co.  v.  State,   155  Ind.  433. 

319.  Summons  and  service,  when  good. 

If  a  suumions  issued  by  a  juistice  of  the  peace  is  made  returnable  the  next  day 
after  its  issue,  such  summons  is  void,  is  not  cured  by  section  319  of  the  code  and 
service  of  such  summons  confers  no  jurisdiction  on  the  justice  over  the  defendant. 
Davis  V.  Osbom  Co.,  156  Ind.  86. 

320.  Notice  by  publication. 

If  a  court  holds  that  an  affidavit  made  to  obtain  an  order  to  authorize  notice  to  be 
given  to  a  non-resident  defendant  to  be  given  by  publication  is  sufficient,  and  orders 
publication  of  such  notice,  the  jurisdiction  of  the  court  will  not  be  affected  although 
such  affidavit  is  defective.     Day  v.  Nottingham,  160  Ind.  408. 

321.  Personal  service  outside  of  state. 

Personal  service  of  a  summons  outside  of  the  state  is  equivalent  to  publication,  and 
confers  jurisdiction  on  the  court  to  determine  the  rights  of  parties  in  property 
within  the  jurisdiction  of  the  court.     Michigan  Trust  Co.  v.  Probasco,  29  App.   109. 

322.  Service  on  part,  proceedings  had. 

If  suit  is  brought  on  a  joint  and  several  obligation,  the  taking  of  a  judgment 
against  one  defendant  does  not  so  merge  the  cause  of  action  as  to  prevent  a  subsequent 
judgment   against  other   obligors.     Corneille   v.    Pfeiffer,   26   App.    62. 

327.    Lis  pendens  record. 

Persons  purchasing  land  during  the  pendency  of  actions  concerning  the  title  thereof, 
must  take  notice  of  such  actions  without  the  filing  of  lis  pendens  notices.  Roths- 
child V.  Leonhard,  33  App.  452. 

ARTICLE    10.— PLEADINGS. 

SEC.  SEC. 

341.  Complaint,    contents,    paragraphs.  3(i5.  Exhibits  with  pleadings. 

342.  Demurrer,  causes  for.  367.  Execution     of     instruments,    proof. 

343.  Demurrer   sustained   for   misjoinder.  verified  plea. 

344.  Misjoinder  not  cause  for  reversal.  368.  Dilatory  pleas  verified — Abatement, 

345.  Amendment  of  pleadings.  issue. 

346.  Objections  by  answer,  waiver.  369.  Consideration,  failure,  want,  pleading. 
348.  Demurrer  overruled,  judgment.  37 L  Payment,  demand  at  place. 

350.  Answer,  contents,  paragraphs.  372.     Judgment  of   court   of   special    juris- 

351.  Set-off.  diction. 

353.     Counterclaim.  373.  Condition  precedent,  pleading,   proof. 

356.     Setoff,  counterclaim,  dismissal.  375.  Libel  or  slander,  pleading. 

369a.  Personal       injuries,       contributory  379.  Construction  of  pleadings,   indefinite- 
negligence,                                                             ness. 

360.     Reply,  demurrer,  paragraphs.  380.  Evidence  under  general  denial. 
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SEC.  SEC. 

382.    Lost  pleadings  or  papers,  substitution.  399.     Names,    pleadings,    correction,    relief 

385.  Sham  pleadings.  from  judgmeutfi. 

386.  All^ations  taken  as  true.  401.     Technical    errors   disi^egarded    on   ap- 

393.  Personal   judgment.  peal. 

394.  Variance,  materiality,  misleading.       402.     Supplemental  pleadings. 
397.     Amendments,  delay,  affidavit. 

34L    Complaint^  contents,  paragraphs. 

Uncertainty  in  a  complaint  is  not  usually  a  cause  for  demurrer,  but  if  the  facts 
stated  in  a  complaint  are  so  vague  and  imcertain  as  not  to  state  a  cause  of  action 
&  demurrer  will  lie.  City  of  Logansport  v.  Kihm,  159  Ind.  68 ;  South  Chicago  Ry. 
Co.  V.  Moltrum,  26  App.  560. 

If  a  complaint  by  an  employe  to  recover  for  personal  injuries  sets  forth  facts  showing 
that  the  employer  failed  to  comply  with  a  statutory  duty  for  the  protection  of 
employes  the  complaint  will  be  sufficient.  Buehner  Chair  Co.  v.  Feulner,  28  App.  479. 
A  complaint  in  an  action  to  recover  for  an  injury  wilfully  inflicted  must  show 
that  the  act  was  purposely  done  with  the  intent  to  inflict  wilfully  and  purposely 
the  particular  injury  complained  of.     Walker  v.  Wehking,  29  App.  62. 

If  a  complaint  to  foreclose  a  mortgage  does  not  allege  or  state  facts  which  show 
that  the  defendants  have,  or  claim  an  interest,  in  the  subject  matter  of  the  suit,, 
no  cause  of  action  is  shown  against  such  defendants.    Huff  v.  Clark,  33  App.  606. 

If  a  complaint  fails  to  state  in  the  title  the  name  of  the  court  in  which  the  action 
is  brought,  such  defect  is  one  of  form  and  Avill  not  be  available  on  appeal.  Citizens* 
R  R.  Co.  T.  Shepherd,  30  App.  193. 

342.  Demurrer,  causes  for. 

The  statute  providing  that  want  of  legal  capacity  to  sue  shall  be  cause  for  demur- 
rer to  a  complaint,  means  that  the  plaintiff  is  not  entitled  to  sue  by  reason  of  some 
pcT&onal  disability,  or  that  he  has  no  title  to  the  character  in  which  he  sues. 
Coddington  v.  Canaday,  157  Ind.  243. 

A  demurrer  for  want  of  facts  will  not  raise  the  question  of  a  defect  of  parties. 
Boeeker  v.  Chamberlain,   160  Ind.   114. 

A  demurrer  to  a  complaint  for  want  of  facts  will  raise  the  question  whether  the 
plaintiff  sties  in  his  individual  or  in  a  representative  capacity.  Toner  v.  Wagner, 
158  Ind.  447. 

A  demurrer  to  a  complaint  for  want  of  facts  will  raise  the  question  that  the 
action  is  prematurely  brought.     !Middaugh  v.   Wilson,   30  App.    112. 

The  statute  providing  thai  a  defect  of  parties  shall  be  cause  for  demurrer  means 
thai  there  are  too  few,  and  not  too  many,  parties.     Frankel  v.  Garrard,  160  Ind.  209. 

If  a  defect  of  parties  is  not  raised  in  some  proper  manner,  the  question  is  con- 
sidered waived.     Ayres  v.  Foster,  25  App.  99. 

The  question  of  a  misjoinder  of  causes  of  action  is  not  raised  by  a  demurrer  for 
want  of  facU.     Board  v.  Redifer,  32  App.  93. 

343.  Demurrer  sustained  for  misjoinder. 

If  a  demurrer  is  sustained  for  a  misjoinder  of  causes  of  action,  the  court  may 
order  the  separate  paragraphs  to  be  docketed  as  separate  actions  and  an  appeal 
may  be  taken  from  a  judgment  rendered  in  any  of  such  actions.  Giller  v.  West,  162 
Ind.  17. 
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344.  Misjoinder  not  cause  for  reversal. 

Jud^rments  will  not  be  reversed  on  appeal  because  of  rulings  on  demurrers  as  to 
misjoinder  of  causes  of  action.  Murphy  v.  Branaman,  156  Ind.  77;  Coddington  t. 
Ganaday,  157  Ind.  243;  Brown  v.  Bemhamer,  159  Ind.  538;  Board  v.  Redifer,  32 
App.  93. 

345.  Amendment  of  pleadings. 

The  trial  court  may  allow  pleadings  to  be  amended  during  the  trial,  and  a  judg- 
ment will  not  be  reversed  because  of  an  amendment  unless  it  is  shown  that  the 
complaining  party  was  prejudiced  by  the  amendment.  Citizens  R.  R.  Co.  v.  Heath,  29 
App.  395. 

If  a  demurrer  is  sustained  to  a  pleading  and  an  amended  pleading  is  afterwards 
filed,  any  error  committed  in  sustaining  the  demurrer  is  waived.  Worl  v.  Republic 
Iron  Co.,  31  App.  16. 

346.  Objections  by  answers,  waiver. 

If  a  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
contains  averments  which  precludes  a  recovery  by  the  plaintiff,  the  sufficiency  of 
the  complaint  may  be  raised  on  appeal  by  an  assignment  of  error.  City  of  South 
Bend  v.  Turner,  156  Ind.  418;  Hall  v.  Brownlee,  28  App.  178;  Middaugh  v.  Wilson, 
30  App.  112. 

An  assignment  of  error  on  appeal  that  error  hus  committed  in  not  carrying  a 
demurrer  to  an  answer  back  and  sustaining  the  same  to  the  complaint,  does  not 
call  in  question  the  sufficiency  of  the  complaint.    Hall  v.  Brownlee,  28  App.  178. 

If  the  question  oi  a  defect  of  parties  is  not  raised  by  demurrer  or  a  plea  in 
abatement,  the  question  will  be  deemed  waived.  Boseker  v.  Chamberlain,  160  Ind.  114; 
Ayres  v.  Foster,  25  App.  99;  Hines  v.  Consolidated  Co.,  29  App.  563. 

348.    Demurrer  overruled — Judgment. 

Error  in  rulings  on  demurrers  will  not  be  cause  for  the  reversing  of  a  judgment 
if  the  record  shows  that  the  cause  was  properly  disposed  of  on  its  merits.  Lavene  t. 
Jamecke,  28  App.  221. 

360.    Answer,  contents,  paragraphs. 

The  statute  permits  a  counterclaim  to  be  filed  as  an  answer,  but  it  must  allege  facts 
sufficient  to  constitute  a  cause  of  action  against  the  plaintiff.     Flanagan  y.  Beitemier, 
•26  App.  243. 

351.    Set-off. 

When  no  judgment  is  sought  against  a  party  to  a  suit  on  a  note,  such  party  can 
not  plead  a  set-off  against  the  plaintiff  in  the  suit.  Harris  v.  Randolph  Co.  Bank, 
157  Ind.  120. 

In  an  action  by  an  agent  to  recover  commissions  due  him  under  a  contract,  Uie 
defendant  may  {Head  as  a  set-off  money  collected  by  such  agent  for  the  principal 
and  which  he  failed  to  pay  over.     Frankel  v.  Michigan  Ins.  Co.,   158  Ind.  304. 

353.    Gounterclaim. 

Matters  which  may  be  pleaded  as  a  counterclaim  must  be  connected  with  the 
subject  of  the  original  action  or  with  the  transaction  out  of  which  it  arose.  Harris 
v.  Randolph  Co.  Bank,   167  Ind.   120. 


Digitized  by 


Google 


37  PLEADINGS — ANSWER.  §    356 

A  counterclaim  may  be  pleaded  as  an  answer,  but  it  must  allege  facts  wbich 
urould  constitute  a  cause  of  action  against  the  plaintiff.  Flanagan  v.  Reitemier, 
26  App.  243. 

356.    Set-off,  counterclaim,  dismissal 

The  dismissal  of  a  complaint  will  not  carry  with  it  a  coimterclaim  set-off  or 
cross-complaint  filed  by  the  defendant.  Judd  v.  Gray,  156  Ind.  278;  Whitcomb  v. 
Stringer,  160  Ind.  82. 

Notice  given  to  a  judge  out  of  court  of  an  intention  to  dismiss  an  action,  will 
not  prevent  the  filing  of  a  set-off  when  court  convenes  which  will  still  remain  pending 
after  the  original  action  is  dismissed.     Whitcomb  v.  Stringer,  160  Ind.  82. 

359a.    Personal  injuries,  contributory  negligence. 

The  act  of  1899,  section  359a,  Bums'  R.  S.  1901,  making  it  unnecessary  in  actions 
for  personal  injuries  or  death  caused  by  negligence,  for  the  plaintiff  to  allege  or 
prove  that  the  plaintiff  or  the  decedent  was  not  guilty  of  contributory  negligence, 
is  constitutional.     Indianapolis  Ry.  Co.  v.  Robinson,   15T  Ind.  232. 

The  act  of  1899,  section  359a,  Bums'  R.  S.  1901,  concerning  the  pleading  and  proof 
of  contributory  negligence  in  certain  cases,  applies  to  actions  commenced  after 
Bach  act  took  effect  to  recover  on  causes  of  action  accruing  before  the  taking  effect 
of  such  aot.  Southem  Ry.  Co.  v.  Peyton,  157  Ind.  690;  Wabash  R.  R.  Co.  v.  De  Hart, 
32  App.  62. 

Under  section  359a,  Bums'  R.  S.  1901,  the  burden  to  show  that  the  plaintiff,  or 
a  decedent,  was  guilty  of  negligence  contributing  to  the  injury  or  death  rests  upon 
the  defendant,  yet  if  the  evidence  on  behalf  of  the  plaintiff  establishes  such  negli- 
gence it  has  the  same  effect  as  if  proven  by  the  defendant.  Indianapolis  Ry.  Co.  v. 
Taylor,  158  Ind.  274;    City  of  Evansville  v.  Christy,  29  App.  44. 

If  the  evidence  on  the  part  of  the  plaintiff  does  not  show  contributory  negligence 
on  the  part  of  the  injured  person,  then  the  defendant  must  establish  such  negligence 
by  a  preponderance  of  the  evidence  in  order  that  such  negligence  shall  defeat  a 
recorery.  Southem  Ry.  Co.  v.  Peyton,  157  Ind.  690;  Chicago  Ry.  Co.  v.  Tumer,  33 
App.  264;    Chicago  R.  R.  Co.  v.  La  Porte,  33  App.  691. 

The  statute  changing  the  rule  as  to  pleading  and  proof  of  contributory  negligence 
in  a  certain  elass  of  cases,  does  not  change  the  rule  that  persons  must  use  due 
diligence  to  avoid  injuries.  Malott  v.  Hawkins,  159  Ind.  127;  Wabash  R.  R.  Co. 
V.  KciMer,  163  Ind.  609. 

The  act  of  1899  regulating  pleading  and  proof  in  actions  to  recover  damages  for 
personal  injuries  caused  by  negligence,  applies  to  actions  against  physicians  and 
surgeon  for  negligence  in  treating  injuries  to  persons.  Aspy  v.  Botkins,  160  Ind.  170. 
In  an  action  to  recover  damages  for  personal  injuries  caused  by  negligence 
when  the  relation  of  master  and  servant  did  not  exist  between  the  parties,  it  is 
not  necessary  to  allege  in  the  complaint  that  the  injured  person  was  ignorant  of  and 
had  no  notice  of  the  danger  from  which  the  injuries  resulted.  Indiana  Gas  Co.  v. 
CKBrien,  160  Ind.  266. 

Section  359a,  Bums'  R.  S.  1901,  relating  to  pleading  and  proof  of  contributory 
negligence,  does  not  change  the  rule  that  when  an  employe  sues  his  employer  to 
reeover  damages  for  injuries  that  he  must  negative  by  his  complaint  knowledge 
of  the  danger  resulting  in  such  injuries.  Bowles  v.  Indiana  Ry.  Co.,  27  App.  672. 
Section  359a,  Bums'  R.  S.  1901,  regulating  pleading  and  proof  in  actions  for 
personal  injuries,  applies  to  actions  brought  by  employes  under  the  statute  known 
•a  the  employers'  liability  act.  Pittsburgh  Ry.  Co.  v.  Lightheiser,  163  Ind.  247; 
PHtsbnrgh  Ry.  Co.  v.  Collins,  163  Ind.  569. 
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360.    Reply,  demurrer,  paragraphs. 

A  demurrer  to  a  reply  for  the  reason  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  defense  or  reply  to  the  defendant's  answer,  is  not  sufficient  in  form  to 
raise  any  question.     Sovereign  Camp  v.  Haller,  30  App.  450. 

365.    Exhibits  with  pleadings. 

In  order  to  make  a  writing  upon  which  a  pleading  is  founded  a  part  of  the  plead- 
ing, it  is  not  necessary  that  the  writing,  or  a  copy  thereof,  be  attached  to  the  plead- 
ing, it  only  being  necessary  that  an  exhibit  shall  be  filed  with  the  pleading.  Thomp- 
son V.  Recht,  158  Ind.  302. 

Notice  of  a  mechanic's  lien  is  a  written  instrument  within  the  meaning  of  the 
statute  requiring  that,  when  pleadings  are  founded  on  written  instrumewts,  that  the 
originals  or  copies  must  be  filed  as  exhibits.     State  v.  Phillips,  157  Ind.  481. 

If  there  is  a  variance  between  an  exhibit  filed  with  a  pleading  and  an  instrument 
offered  in  evidence,  the  exhibit  filed  may  be  amended  do  as  to  correspond  with  the 
offered  instrument.     Allen  v.  HoUingshead,  155  Ind.  178. 

If  the  instrument  sued  on  is  copied  into  the  body  of  the  pleading,  it  is  a  sufficient 
compliance  with  the  statute  requiring  the  filing  of  the  original  instrument  or  a  copy 
thereof  with  the  pleading.     Miller  v.  Wayne  Ass'n,  32  App.  480. 

If  a  contract  made  wnth  a  testator  is  bequeathed  by  will,  a  suit  by  the  legatee 
to  enforce  the  contract  is  not  founded  on  the  will,  and  such  will  need  not  be  made  an 
exhibit  to  the  complaint.    Jester  v.  Gustin,  158  Ind.  287. 

In  an  action  against  the  assignee  of  a  lease  to  enforce  the  lease,  a  copy  of  the  as- 
signment of  the  lease  need  not  be  filed  with  the  complaint  as  an  exhibit.  Indiana  Gas 
Co.  v.  Ilinton,  159  Ind.  398. 

367.  Execution  of  instruments,  proof,  verified  plea. 

When  it  is  desired  to  question  the  authority  of  an  officer  of  a  corporation  to  assign 
an  obligation  upon  which  a  pleading  is  founded,  or  which  is  referred  to  therein,  such 
authority  must  be  questioned  by  a  pleading  under  oath.  Harris  v.  Randolph  Co.  Bank, 
167  Ind.   120. 

Pleadings  denying  the  execution  of  written  instruments  sued  on  must  be  verified 
under  oath  to  justify  proof  disputing  the  execution  of  such  instruments,  and  a  failure 
to  move  to  strike  out  such  pleadings  for  want  of  verification  does  not  waive  the  right 
to  object  to  such  proof.    Penn  Mutual  Ins.  Co.  v.  Norcross,  103  Ind.  379. 

368.  Dilatory  pleas  verified — ^Abatement,  issue. 

It  is  too  late  to  file  a  plea  in  abatement  raising  the  question  of  jurisdiction  over 
the  person  of  the  defendant  after  a  full  appearance  to  the  action.  Eel  River  R.  R.  Co. 
V.  State,  155  Ind.  433. 

If  the  authority  of  a  receiver  to  sue  is  not  questioned  by  a  plea  in  abatement,  the 
question  will  be  waived,  and  no  proof  of  such  authority  need  be  made  on  the  trial. 
Ayres  v.  Foster,  25  App.  99. 

When  it  is  claimed  that  a  foreign  corporation  has  not  complied  with  the  statutes 
of  this  state,  and  is  not  authorized  to  do  business  in  the  state,  the  question  must  be 
raised  by  a  plea  in  abatement,  and  the  issue  thereon  tried,  before  issues  in  bar  ax« 
formed  and  tried.     North  Mercer  Co.  v.  Smith,  27  App.  472. 

Matters  which  go  to  the  right  of  a  plaintiff  to  maintain  an  action  are  not  matters 
in  abatement.     Chicago  Stone  Co.  v.  Nelson,  32   App.  355. 


Digitized  by 


Google 


39  PLEADINGS — ANSWER.  §   369 

360.    Consideration,  failure,  want,  pleading. 

A  general  plea  of  no  consideration  is  good,  but  a  plea  of  entire  or  partial  failure 
of  consideration  must  state  facts  showing  such  failure.  Osborne  Co.  v.  Hanliu,  158 
Ind.  325. 

371.  Payment,  demand  at  place. 

If  a  note  is  made  payable  in  a  bank,  the  depositing  in  the  bank,  when  the  bank  is 
not  in  possession  of  the  note,  of  money  to  pay  such  note,  and  the  notice  to  the  holder 
of  the  note  of  such  deposit,  is  not  such  a  payment  or  tender  as  will  have  any  effect 
in  a  suit  on  the  note.    Dillingham  v.  Parks,  30  App.  61. 

372.  Judgment  of  conrt  of  special  jurisdiction. 

In  proceedings  under  Section  5317,  Bums*  R.  S.  1901,  to  enforce  judgments  re- 
covered before  justices  of  the  peace  for  animals  killed  on  railroads,  the  applications 
nmst  contain  allegations  sufficient  to  show  that  such  justices  had  jurisdiction  to  ren- 
der the  judgments.    Chicago  Ry.  Co.  v.  Adams,  26  App.  443. 

373.  Condition  precedent,  pleading,  proof. 

In  an  aetion  on  a  contract  containing  precedent  conditions  it  must  be  alleged  gen- 
erally that  the  plaintiff  performed  all  the  conditions  on  his  part,  or  state  facts  showing 
an  excuse  for  not  doing  so;  and,  as  to  concurrent  conditions,  it  roust  be  alleged  that 
the  plaintiff  was  ready  and  willing  to  perform  the  conditions  on  his  part.  Magic  Co. 
V.  Stone-Ordean  Co.,   158  Ind.  538. 

If  an  insurance  policy  exempt  the  insurer  from  liability  if  the  insured  dies  by  his 
own  hand,  a  general  allegation  in  a  complaint  on  such  policy  that  the  insured  per- 
formed all  the  conditions  of  the  policy  is  sufficient.  Modem  Woodmen  v.  Koyee,  158 
Ind.  503. 

The  performance  of  precedent  conditions  may  be  shown  either  by  general  or  specific 
allegations  of  performance.  Kenney  v.  Bevilheimer,  158  Ind.  653;  Security  Ass*n  v. 
Lee,  IGO  Ind.  249;  Penn  Mutual  Ins.  Co.  v.  Norcross,  163  Ind.  379. 

If  the  performance  of  precedent  conditions  is  made  by  special  averments,  such 
averments  must  contain  all  the  particularity  required  by  the  niles  of  the  common  law. 
Collins  V.  Amiss,  159  Ind.  593. 

Provisions  in  a  policy  of  insurance  as  to  notice  of  loss  are  regarded  as  precedent 
conditions,  and  a  general  allegation  of  performance  of  all  conditions  show  a  performance 
thereof.     Hanover  Ins.  Co.  v.  Johnson,  26  App.   122. 

A  general  allegation  in  a  complaint  on  a  policy  of  insurance  of  the  performance  of 
all  conditions  of  the  policy,  applies  to  conditions  as  to  payment  of  premiums.  Penn 
Mutual  Ins.  Co.  v.  Norcross,  163  Ind.  379. 

The  allegation  in  a  complaint  on  a  certificate  issued  to  a  member  of  a  beneficial 
association  tha.t,  at  the  death  of  such  member,  he  was  entitled  to  all  the  privileges 
of  a  member  of  the  association,  is  not  equivalent  to  an  allegation  that  such  member 
had  performed  all  the  conditions  required  by  such  certificate.  Grand  Lodge  v.  Hall, 
31  App.   IXH. 

375.    libel  or  slander,  pleading. 

Words  not  actionable  within  themselves  can  not  be  rendered  so  by  an  innuendo 
without  an  averment  of  extrinsic  facts  which  make  them  slanderous.  Stutsman  v. 
StuUman,  32  App.  73. 
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379.  Construction  of  pleadings,  indeflniteness. 

If  it  is  shown  by  the  title  to  a  complaint  and  the  allegations  therein  that  the  plain- 
tiff sues  in  a  representative  capacity,  the  complaint  will  not  be  so  construed  as  to  ap- 
ply to  the  individual  capacity  of  the  plaintiff.    Toner  v.  Wagner,  158  Ind.  447. 

Pleadings  are  not  necessarily  to  be  construed  most  strongly  against  the  pleader, 
but  such  a  construction  will  be  given  as  will  promote  substantial  justice  between  the 
parties.    Smith  v.  Borden,  160  Ind.  223;  Wabash  R.  R.  Co.  v.  Schultz,  30  App.  495. 

380.  Evidence  under  general  denial. 

Under  a  general  denial  any  fact  may  be  proven  which  tends  to  negative  or  dispute 
the  truth  of  the  allegations  of  the  complaint.    Hess  v.  Union  State  Bank,  156  Ind.  523. 

If  a  suit  is  brought  to  recover  for  services  performed  for  a  decedent  under  a  promise 
to  make  provisions  by  will  for  payment,  it  may  be  proven  without  special  plea  that 
the  plaintiff  accepted  a  bequest  under  the  will  in  satisfaction  of  the  claim  sued  for. 
Alerding  v.  Allison,  31  App.  397. 

382.    Lost  pleadings  or  papers,  substitution. 

If  a  pleading  is  lost,  the  court  may  order  a  substituted  pleading  to  be  filed,  and 
when  so  filed  such  pleading  takes  the  place  of  the  lost  pleading  from  the  date  of  the 
filing  thereof,  and  is  presumed  to  be  an  exact  copy  of  the  lost  pleading.  Pape  v.  Fer- 
guson, 28  App.  298. 

386.    Sham  pleadings. 

If  a  pleading  is  shown  by  answers  to  interrogatories  to  be  false,  such  pleading  may 
be  stricken  out.    Tilden  v.  Louisville  Co.,  157  Ind  532. 

Pleadings  can  not  be  stricken  out  as  sham  pleadings  upon  answers  to  questions 
to  a  party,  given  upon  an  examination  by  the  adverse  party,  before  trial,  as  provided 
by  statute.    Stars  v.  Hammersmith,  31  App.  610. 

386.    Allegations  taken  as  true. 

If  a  demurrer  is  sustained  to  a  reply  to  an  affirmative  answer,  and  the  plaintiff 
refuses  to  plead  further,  the  answer  is  taken  as  true,  and  judgment  is  properly  ren- 
dered for  the  defendant.     Hibberd  v.  Tra^k,  160  Ind.  498. 

393.  Personal  judgment. 

If,  in  an  action  of  attachment  a^inst  a  foreign  corporation,  the  defendant  appears 
to  the  main  action,  a  personal  judgment  may  be  rendered.  Hartford  Ins.  Co.  v.  Bryan, 
25  App.  406. 

394.  Variance,  materiality,  misleading. 

If  there  is  a  variance  between  the  contract  described  in  the  complaint  and  the  one 
produced  at  the  trial,  the  variance  may  be  cured  by  amendment,  and  the  amendment 
will  be  deemed  made  on  appeal.    Allen  v.  Hollingshead,  155  Ind.  178. 

If  an  alleged  variance  between  the  allegations  of  a  pleading  and  the  evidence  is  not 
presented  to  the  trial  court,  the  question  can  not  first  be  made  on  appeal.  Latshaw  v. 
State,  156  Ind.  194;  Hartwell  v.  Peck,  163  Ind.  357. 

397.    Amendments,  delay,  affidavit. 

Amendments  to  complaints  may  be  made  without  leave  of  court  at  any  time  before 
answer  is  filed.     Frankel  v.  Garrard,  160  Ind.  209. 
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Amendments  to  complaints  which  change  the  issues,  or  set  up  new  claims,  should 
not  be  permitted  after  the  close  of  the  evidence  and  the  cause  is  submitted  to  the  court 
or  jury.     Matthews  v.  Rund,  27  App.  641. 

Courts  have  power  to  permit  pleadings  to  be  amended  during  the  trial  of  a  cause. 
Qeveland  Ry.  Co.  v.  Miles,  162  Ind.  646;  Citizens  R.  R.  Co.  v.  Heath,  29  App.  395. 

SD9.    Names,  pleadings,  correction,  relief  from  judgments. 

Courts  have  power  to  correct  mistakes  in  pleadings  so  as  to  make  the  same  corre- 
spond to  the  facts  proven.  Allen  v.  Hollingshead,  155  Ind.  178;  Frankel  v.  Garrard, 
160  Ind.  209;  Cleveland  Ry.  Co.  v.  Miles,  162  Ind.  646;  North  British  Co.  v.  Rudy,  26 
App.  472;   Efroymson  v.  Smith,  29  App.  451. 

An  application  to  set  aside  a  judgment  by  default  need  only  state  the  nature  of  the 
original  cause  of  action,  but  the  facts  constituting  the  defense  must  be  shown.  Mas- 
ten  V.  Indiana  Car  Co.,  25  App.  175. 

The  merits  of  the  original  action  are  not  to  be  considered  in  an  application  to  set 
aside  a  judgment  by  default,  and  counter-affidavits  as  to  the  alleged  facts  relied  on  as 
a  defense  are  not  admissible.    Hasten  v.  Indiana  Car  Co.,  25  App.  175. 

Trial  courts  have  a  discretion  in  applications  to  set  aside  judgments  by  default,  and 
the  action  of  the  court  will  be  reversed  on  appeal  only  when  such  discretion  is  abused. 
Hasten  v.  Indiana  Car  Co.,  25  App.  175;  Casto  v.  Shew,  32  App.  339. 

If  a  judgment  is  taken  by  default  against  an  insane  person  not  imder  guardianship, 
•Qcfa  judgment  should  be  set  aside  on  the  application  of  the  guardian  of  such  person, 
made  in  due  time,  and  which  shows  a  meritorious  defense  to  the  cause  of  action.  Judd 
▼.  Gray,  156  Ind.  278. 

If  a  city  attorney  permits  a  judgment  to  be  rendered  against  the  city  without 
making  a  defense,  the  judgment  should  not  be  set  aside  when  it  is  not  shown  that  such 
attorney  was  guilty  of  fraud  or  deception.  City  of  Nobles ville  v.  Noblesville  Gas  Co., 
157  Ind.  162. 

If  a  plaintiff  procures  an  officer  to  make  a  false  return  of  service  of  process  on  a 
defendant,  and  a  judgment  is  taken  by  default,  the  judgment  should  be  set  aside. 
Frankel  v.  Garrard,  160  Ind.  209. 

If  a  sumnxms  is  served  by  copy  left  at  a  place  not  the  residence  of  the  defendant, 
and  he  has  no  actual  notice  of  the  suit  until  after  judgment  by  default,  and  he  shows 
a  good  defense  to  the  action,  the  judgment  should  be  set  aside.  Knowlton  v.  Smith, 
163  Ind.  294. 

The  production  of  false  evidence  on  a  trial  is  not  such  surprise  as  will  entitle  a 
part  J  against  whom  a  judgment  is  rendered  to  a  new  trial.  Pepin  v.  Lautman,  28 
App.  74. 

Facts  held  insufficient  to  justify  the  setting  aside  of  a  judgment  taken  on  default. 
Harlow  v.  First  Nat  Bank,  30  App.  160. 

Facts  held  sufficient  to  justify  the  setting  aside  of  a  judgment  rendered  in  the  absence 
oi  the  defendant.     Sjrfers  v.  Keiser,  31  App.  6. 

4Q1.    Technical  errors  disregarded  on  appeaL 

When  it  appears  by  the  record  that  a  cause  has  been  fairly  tried  on  its  merits  and 
a  correct  judgment  rendered,  technical  errors  will  be  disregarded  on  appeal.  Harris 
T.  Randolph  Co.  Bank,  157  Ind.  120;  Wortman  v.  Minich,  28  App.  31;  Trent  v.  Ed- 
Bonds,  32  App.  432. 

Technical  errors  in  instructions  will  be  disregarded  on  appeal  when  the  verdict  is 
ekarlj  right  on  the  evidence.  Citizens  R.  R.  Co.  v.  Hamer,  29  App.  426;  Wampler 
r.  House.  30  App.  513:  Morgan  v.  Jackson,  32  App.  169. 
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The  record  must  affirmatively  show  that  an  erroneous  instruction  was  harmless  in 
order  that  the  error  will  be  disregarded  on  appeal.  American  Car  CJo.  v.  Clark,  32 
App.  044. 

402.    Supplemental  pleadings.  ^ 

Where  cause  for  tlie  abatement  of  an  action  arises  after  the  issues  are  closed,  a 
plea  in  abatement  may  be  filed  as  a  supplemental  pleading.  Kokomo  Ry.  Co.  v.  Pitts- 
burgh Ry.  Co.,  25  App.  335. 

Supplemental  pleadings  are  only  allowed  to  set  up  facts  occurring  after  the  filing  of 
the  original  pleading,  and  can  not  set  up  a  new  and  independent  action.  Matthews  v. 
Rund,  27  App.  641. 

ARTICLE   12.— ISSUES. 

SEC. 

412.     Trial  of  causes,  law  and  equity. 

412.  Trial  of  causes,  law  and  equity. 

Parties  can  not  demand  a  trial  by  jury  in  actions  to  enforce  statutory  liens  against 
real  estate.    Tomlinson  v.  Bainaka,  163  Ind.  112. 

Equitable  causes  that  are  triable  only  by  the  court  may  be  referred  to  master  com- 
missioners to  hear  and  report  evidence  and  facts,  and  he  may  express  his  opinions  as 
to  the  law,  but  his  report  and  conclusions  are  advisory  only,  and  the  final  hearing  and 
disposition  of  the  cause  is  for  the  court.    Terre  Haute  R.  R.  Co.  v.  State,  159  Ind.  438. 

Parties  can  not  as  of  right  demand  trial  by  jury  of  an  action  to  enjoin  and  abate 
a  nuisance.     Shroyer  v.  Campbell,  31  App.  83. 

ARTICLE  13.— CONTINUANCES. 

SEC. 

413.  Continuance,  affidavit. 

413.    Continuance,  affidavit. 

An  affidavit  to  procure  a  continuance  on  account  of  the  absence  of  a  witness  should 
show  that  there  is  a  probability  of  procuring  the  testimony  of  the  witness  within  a 
reasonable  time.    Dunnington  v.  Syfers,  157  Ind.  458. 

ARTICLE  14.— CHANGE  OF  ^^NUE. 

BEC.  SEC. 

416.  Causes  for  change  of  venue.  419a.  Change  of  judge,  agreement. 

417.  Change  from  county,  number  410b.  Special  judge,  appointment. 

granted.  419c.  Failure  to  qualify,  notice  to  governor. 

418.  Expenses  of  trial,  pajinent.  419d.  Change  from  special  judge. 

419.  Change  from  judge.  419e.  Appointment  by  governor. 

416.    Causes  for  change  of  venue. 

In  order  that  a  party  may  complain  of  the  action  of  the  court  in  granting  a  change 
of  venue,  it  must  appear  that  such  party  was  injured  by  such  action.  Goodwin  v.  Bent- 
ley,  30  App.  477. 

If  the  action  of  the  court  as  to  granting  a  change  of  venue  is  not  assigned  aa  a  cause 
for  a  new  trial,  the  ruling  can  not  be  .reviewed  on  appeal.  Citizens  R.  R.  Co.  v.. Shep- 
herd, 29  App.  412. 
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If  the  sou  of  the  judge  before  whom  a  cause  is  pending  is  interested  in  the  subject 
matter  of  the  suit,  a  party  may  demand  a  change  from  the  judge,  although  such  son 
is  not  a  party  to  the  suit.    Smith  v.  Amiss,  30  App.  530. 

Counter-affidavits  are  not  admissible  to  disprove  the  causes  alleged  in  an  affidavit 
for  a  change  of  venue.     Smith  v.  Amiss,  30  App.  530. 

If  the  cause  for  a  change  of  venue  is  first  developed  by  the  evidence  on  the  trial  of 
a  cauiie,  and  a  party  delays  several  days  afterwards  to  apply  for  a  change,  his  appli- 
cation may  be  denied.     Smith  v.  Amiss,  30  App.  530. 

417.    Change  from  county,  number  granted. 

Consideration  and  discussion  of  the  rule  where  a  plaintiff  is  granted  a  change  of 
venue  from  the  county,  but  fails  to  perfect  the  same  and  dismisses  the  action,  and 
then  refiles  the  complaint  in  another  court  and  obtains  another  change  from  the  coimty. 
Citizens   R.  R.  Co.  v.  Shepherd,  29  App.  412. 

[Acts  1903,  p.  332.     In  force  March  9,  1903.] 

418.  Expenses  of  trial,  payment. — 1.  That  in  all  cases,  civil  or  crim- 
inal, where  there  has  been  or  shall  be  a  change  of  venue  from  one 
county  to  another,  the  county  from  which  the  change  of  venue  shall 
have  been  or  shall  be  taken  shall  be  liable  to  pay  to  the  county  to 
which  such  change  shall  have  been  or  shall  be  taken,  all  such  expenses 
as  shall  have  been  or  shall  be  incurred  by  such  county  to  which  such 
change  shall  have  been  or  shall  be  taken,  in  consequence  of  such  change, 
including  in  criminal  cases  the  expense  of  keeping  the  prisoner,  if 
any,  and  in  all  cases  the  fees  paid  by  such  county  to  the  jury  trying 
the  case,  and  any  of  the  regular  panel  not  engaged  in  such  trial,  al- 
lowance to  bailiffs,  and  all  other  expenses  necessarily  incurred  by  such 
county,  and  consequent  upon  such  change  of  venue  and  the  trial  of  such 
cause;  such  expenses  shall  be  audited  and  allowed  by  the  court  to 
which  such  cases  shall  have  been  changed,  and  such  court  shall  certify 
such  allowance  to  the  auditor  of  the  county  from  which  the  change 
of  venue  was  first  taken,  and  such  auditor  shall  issue  his  warrant 
on  the  Treasurer  of  the  county  for  the  amount  so  allowed  and  certified ; 
and  it  is  hereby  made  the  duty  of  the  auditor  of  the  county  to  which 
such  change  of  venue  is  taken  to  collect  from  the  county  from  which 
such  chang'e  is  taken  the  amount  of  expenses  incurred  by  reason  of 
such  change  by  the  county  where  the  case  is  tried;  for  which  he  shall 
receive  no  compensation  other  than  his  salary,  except  necessary  trav- 
eling expenses,  to  be  paid  out  of  the  county  revenues. 

This  act  amends  section  418,  Bums*  R.  S.  1901. 

See  notes  to  such  section. 

If  the  court  in  which  a  cause  is  tried  on  a  change  of  venue  audits  and  allows  the 
expenses  of  the  trial  that  should  be  paid  by  the  county  from  which  the  change  was 
taken,  such  action  is  not  conclusive  against  the  latter  county,  and  the  amount  of  such 
expenses  may  be  contested.    Board  v.  Board,  27  App.  378. 

Parties  who  require  a  struck  jury  in  a  cause  are  liable  for  aU  the  expenses  of  such 
jury,  and  do  part  of  such  expense  can  be  taxed  against  a  county  from  which  a  change 
of  venue  is  taken.    Board  v.  Board,  27  App.  378. 
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If  a  struck  jury  is  used  in  the  trial  of  a  cause  on  change  of  venue,  the  counly  from 
which  the  change  is  taicen  is  liable  for  the  fees  of  the  regular  panel  of  jurors  kept  in 
waiting  during  such  trial.    Board  v.  Board,  27  App.  378. 

The  amounts  paid  to  the  clerk,  sheriiT  and  bailiiTs  during  their  attendance  at  the 
trial  of  a  cause  on  change  of  venue,  are  chargeable  to  the  county  from  which  the 
change  was  taken.    Board  v.  Board,  27  App.  378. 

If  the  trial  of  a  cause  on  change  of  venue  is  had  in  a  county  where  the  per  diem  of 
a  short-hand  reporter  is  not  payable  by  the  county,  such  per  diem  can  not  be  charged 
to  the  county  from  which  the  change  was  taken.    Board  v.  Board,  27  App.  378. 

419.    Change  from  judge. 

Section  4  of  the  act  of  March,  1877,  section  1446  Bums*  R.  S.  1901,  relating  to  the 
appointment  of  special  judges,  was  repealed  by  section  415  of  the  act  of  1881,  section 
419  Bums'  K.  S.  1901.    Kissel  v.  Lewis,  156  Ind.  233. 

When  an  application  is  made  for  a  change  of  judge,  the  selection  of  a  special  judge 
is  entirely  within  the  power  of  the  regular  judge,  without  regard  to  the  wishes  of  the 
parties.    Kissel  v.  Lewis,  156  Ind.  233. 

The  power  of  a  special  judge  terminates  when  final  judgment  is  entered  in  the  cause 
he  was  appointed  to  try,  and  he  has  no  authority  imder  such  appointment  to  hear  a 
charge  for  contempt  for  violating  an  injunction  which  was  included  in  such  judgment. 
Kissel  V.  Lewis,  27  App.  302. 

If  a  special  judge  is  appointed  to  try  a  cause  on  account  of  the  sickness  of  the  regu- 
lar judge,  such  judge  may  resume  jurisdiction  over  the  cause  when  he  is  physically 
able  to  do  so.    Chicago  Ry.  Co.  v.  Cunningham,  33  App.  145. 

[Acts  1905,  p.  164.     In  force  April  15,  1905.] 

419a.  Change  of  judge,  agreement. — 1.  That  hereafter  whenever  a 
change  of  venue  is  taken  from  the  judge,  in  any  civil  action,  pending 
in  any  circuit  or  superior  courts  of  this  state,  or  in  any  case  where 
the  presiding  judge  of  such  court  is  disqualified  from  any  cause  to 
try  such  cause,  if  the  parties  to  such  action  agree,  in  writing,  upon 
some  judge  or  member  of  the  bar  of  any  court  in  this  state  to  try 
said  cause — ^which  written  agreement  shall  be  filed  with  the  clerk  of 
said  court — ^it  shall  then  be  the  duty  of  the  court  to  appoint  such 
judge  or  attorney  so  agreed  upon  to  preside  as  judge  in  said  cause: 
Provided,  The  provisions  of  this  act  shall  not  apply  to  proceedings  in 
divorce. 

[Act«  1903,  p.  343.     In  force  March  9,  1903.] 

419b.  Special  judge,  appointment. — 1.  That  in  all  civil  actions  where 
a  change  of  venue  is  taken  from  the  regular  judge  of  any  circuit  or 
superior  court  of  this  state,  it  shall  be  the  duty  of  said  regular  judge, 
within  five  days  after  such  change  of  venue  is  applied  for,  to  appoint 
a  special  judge  to  hear  and  try  such  action. 

Special  judges  in  criminal  acts,  section  1845. 

419c.  Failure  to  qualify,  notice  to  governor. — 2.  Whenever  any  spe- 
cial judge  heretofore  or  hereafter  appointed  to  hear  and  try  any  civil 
action  shall  fail  to  qualify  and  assume  jurisdiction  of  such  action,  within 
twenty  days  after  the  date  of  his  appointment;  or,  if  any  special  judge 
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SO  appointed  and  having  qualified  and  assumed  jurisdiction  of  such 
action  does  not  attend  at  any  subsequent  term  of  the  court  in  which 
said  action  is  pending,  then  the  appointment  of  such  special  judge 
shall  thereupon  be  held  to  have  been  vacated  and  thereupon  or  in  the 
event  such  appointment  is  not  made  within  five  (5)  days,  by  said  reg- 
ular judge,  the  clerk  of  the  court  in  which  said  action  is  pending 
shall  forthwith  upon  the  request  of  either  party  certify  the  facts  to  the 
governor  and  thereupon  the  governor  shall  appoint  another  special  judge 
who  shall  have  like  jurisdiction. 

419d.  Change  from  special  judge. — 3.  Whenever  a  change  of  venue 
is  taken  from  such  special  judge  appointed  by  the  governor,  such  fact 
shall  be  certified  to  the  governor  by  the  clerk  of  such  court,  and  the 
governor  shall  thereupon  appoint  another  special  judge  who  ^hall  have 
like  jurisdiction. 

419e.  Appointment  by  governor. — 4.  Whenever  the  governor  is  re- 
quired to  appoint  a  special  judge  as  herein  provided,  he  may  appoint 
a  judge  of  any  circuit  or  superior  court,  or  he  may  appoint  any  com- 
petent and  disinterested  attorney  of  this  State  in  good  standing  to  act 
as  such  judge,  who,  if  he  consents  to  serve,  shall  be  qualified  as  other 
judges.  The  appointment  of  such  special  judge  and  his  oath,  where 
such  is  required,  shall  be  filed  with  the  clerk  and  entered  on  the  order 
book. 

ARTICLE  15.— DEPOSITIONS. 

S£C. 

423.    Deposition,  notice,  contents,  service. 

423.    Deposition,  notice,  contents,  service. 

A  deposition  taken  on  behalf  of  one  joint  party  to  an  action  is  not  competent  evi- 
dence  against  the  other  joint  party  when  he  was  not  notified  of  the  taking  of  the 
deposition  nor  present  at  its  taking.    Black  v.  Marsh,  31  App  53. 


ARTICLE  1^— WRITTEN  EVIDENCE. 

8BC.  8B0. 

474.    Corporate  acts,  sworn  copy.  483.  Affidavits  taken  in  another  state. 

476a.  WaCash  and  Erie  canal  certificates.  486.  Writing,  execution,  evidence. 

476b.  Copies  of  deeds.  489.  Process,  service,  proof,  publication. 
476e.  Recording  copies  of  certificates. 

474.    Ccnporate  acts,  sworn  copy. 

The  statute  providing  that  the  proceedings  of  corporations  may  be  proven  by  sworn 
copies  of  the  records  does  not  authorize  the  admission  in  evidence  of  the  affidavit  of 
the  secretary  of  a  building  and  loan  association  to  prove  the  condition  of  the  account 
of  a  mortgagor  to  the  association  in  an  action  to  foreclose  the  mortgage.  Coppes  v. 
UnKm  Nat.  Ass'n,  33  App.  367. 
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[Acts  1903,  p.  185.     In  force  March  7,  1903.] 

476a.  Wabash  and  Erie  canal  certificates. — 1.  That  certificates  here- 
tofore issued  by  the  general  land  office  and  the  Department  of  the 
Interior  of  the  United  States,  setting  forth  the  list  of  lands  in  the 
State  of  Indiana  without  the  strip  of  five  miles  on  each  side  of  the 
Wabash  and  Erie  canal,  from  Terre  Haute  to  Evansville,  in  the  Vin- 
cennes  land  district,  selected  by  the  State  of  Indiana  under  the  pro- 
visions of  the  act  of  Congress  of  March  31,  1845,  to  aid  the  State  of 
Indiana  in  extending  and  completing  said  canal,  now  on  file  in  the 
office  of  the  auditor  of  state  of  the  State  of  Indiana,  and  all  copies 
thereof  duly  certified  to  by  the  Auditor  of  State  of  the  State  of  Indiana, 
and  all  records  of  any  such  certified  copies  recorded  in  the  recorder's 
office  of  any  county  in  the  State  of  Indiana  in  which  any  of  such  lands 
are  situate,  and  all  certified  copies  made  by  such  county  recorder  of 
such  record  in  his  office,  shall  be  admissible  in  evidence  in  all  of  the 
courts  of  this  state  in  all  cases  where  by  law  deeds  and  records,  duly 
made  and  completed,  are  legal  evidence  and  shall  be  conclusive  evidence 
of  all  matters  therein  recited. 

476b.  Copies  of  deeds. — 2.  That  the  copies  of  all  deeds  now  on 
file  in  the  office  of  the  auditor  of  state  of  the  state  of  Indiana,  made 
by  the  Board  of  Trustees  of  the  Wabash  and  Erie  canal,  in  records 
kept  by  such  Board  of  Trustees  and  afterward  filed  in  said  auditor's 
office,  and  all  copies  thereof  duly  certified  to  by  the  auditor  of  said 
State  of  Indiana,  and  all  records  of  such  copies  thus  certified  to  now 
or  hereafter  recorded  in  the  recorder's  office  in  any  county  of  the  State 
of  Indiana,  in  which  any  of  the  lands  therein  described  are  situated,  and 
all  duly  certified  copies  of  any  such  record  in  such  Recorder's  office,  shall 
be  admissible  in  evidence  in  all  the  courts  in  this  state  of  aU  cases  where 
by  law  deeds  and  records,  duly  made  and  completed,  are  legal  evidence 
and  shall  be  conclusive  evidence  of  all  the  matters  therein  recited. 

476c.  Recording  copies  of  certificates. — 3.  That  all  copies  duly  certi- 
fied to  by  the  auditor  of  state  of  the  state  of  Indiana  of  the  certificate 
and  list  referred  to  in  Section  1  of  this  act,  and  of  the  copies  of  deeds  re- 
ferred to  in  section  2  of  this  act,  shall  upon  presentation  be  recorded  in 
the  recorder's  office  of  any  county  in  this  state  wherein  any  of  such 
lands  are  situate.  And  such  record  when  made  shall  have  the  same 
force  and  effect  as  other  records  duly  authorized  and  made  in  such 
recorder's  offices. 

483.    Affidavits  taken  in  another  state. 

Affidavits  taken  and  certified  by  an  officer  in  another  state  can  not  be  used  in  the 
courts  of  this  state  for  any  purpose  unless  such  affidavits  are  authenticated,  aa  provided 
by  section  45?3,  Burns'  R.  S.  1901.    Jackson  v.  State,  161  Ind.  36. 

486.    Writing,  ezecntion,  evidence. 

When  the  provisions  of  section  480,  Burns'  R.  S.  1001,  are  fully  complied  with,  a 
writing  may  be  read  in  evidence  without  proof  of  its  execution  although  it  is  not  the 
foundation  of  the  action.     Boseker  v.  Chamberlain,  160  Ind.  114. 
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489.    Process,  service,  proof,  publication. 

When  necessary  to  prove  the  publication  of  an  ordinance,  the  introduction  of  a 
printed  copy  thereof,  together  with  the  requisite  affidavit  of  a  competent  person  as  to 
publication,  constitutes  sufficient  proof.     Rowland  v.  City  of  Greencastle,  157  Ind.  591. 


ARTICLE    17.— WITNESSES. 


sec.  SEC. 

504.  Competent  witnesses.  509.     Husband  and  wife  as  witnesses. 

505.  Incompetent  witnesses.  510.     Assignor    or    grantor,    parties,    wit- 

506.  Executor  or  administrator  a  party,  nesses. 

witnessee.  515.     Impeaching  witness  by  party  produc- 

507.  Heirs,  devisees,  parties,  witnesses.  ing. 

508a.  Insane,  parties  incompetent.  517.     Examination  of  adverse  party. 

501    Competent  witnesses. 

All  persons  are  competent  witnesses  in  civil  actions  except  as  otherwise  provided  by 
statute.    Belledin  v.  Gooley,  157  Ind.  49;  Lake  Erie  R.  R.  Co.  v.  Charman,  161  Ind.  95. 

The  former  judge  of  a  court  is  a  competent  witness  to  prove  that  certain  proceedings 
purporting  to  have  been  had  in  such  court  were  taken  after  the  final  adjournment  of 
the  court.     State  v.  Hindman,  159  Ind.  686. 

605.    Incompetent  witnesses. 

The  fact  that  the  administrator  of  the  estate  of  a  decedent,  in  an  action  to  contest 
a  will,  refuses  to  consent  that  the  physician  of  the  testator  may  testify  as  to  confiden- 
tial information  received  by  him  concerning  the  testator,  can  not  be  commented  upon 
in  argument  nor  considered  by  the  jury  in  determinng  the  case.  Brackney  v.  Fogle,  156 
Ind.  535. 

In  an  action  to  contest  a  will,  the  parties  can  not,  over  objection,  prove  by  the  physi- 
cian of  tiie  testator  facts  learned  by  him  relating  to  the  mental  any  physical  condition 
of  the  testator  while  discharging  his  professional  duties.  Towles  v  McCurdy,  163 
Ind.  12. 

Statements  made  by  a  patient  to  a  physician  as  to  how,  and  who,  was  guilty  of  com- 
mitting an  abortion  upon  her  person,  are  not  privileged  communications  when  such 
statements  can  be  separated  from  privileged  communications,  Seifert  v.  State,  160 
Ind.  464. 

Statements  made  by  a  person  to  a  physician,  when  the  physician  is  not  acting  in  his 
professional  capacity,  are  not  privileged  communications.    Seifert  v.  State,  160  Ind.  464. 

Conversations  between  a  physician  and  patient,  in  the  presence  of  others,  are  not 
privileged  communications,  and  such  conversations  may  be  proven  by  persons  who 
heard  the  same.     Mason's  Ass'n  v.  Brockman,  26  App.  182. 

In  an  action  to  recover  damages  for  personal  injuries,  the  plaintiff  can  not  be  com- 
pelled to  testify  on  cross-examination  to  conversations  between  plaintiff  and  a  physi- 
cian concerning  such  injuries.    Citizens   R.  R.  Co.  v.  Shepherd,  30  App.  193. 

Statements  made  by  a  client  to  an  attorney  are  privileged  communications,  and  the 
dient  can  not  be  compelled  to  testify  to  the  same  over  his  objections.  George  v.  Hurst, 
31  App.  660. 
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506.  Executor  or  administrator  a  party,  witnesses. 

In  an  action  by  an  adminisitrator,  under  section  285,  Burns'  R.  S.  1901,  to  recover 
damages  for  the  death  of  a  person,  the  defendant  is  a  competent  witness  in  his  own 
behalf,  as  a  judgment  in  such  an  action  is  not  rendered  either  in  favor  of  or  against 
the  estate  of  the  decedent.    Lake  Erie  R.  R.  Co.  v.  Charman,  161  Ind.  95. 

In  an  action  by  an  administrator  to  recover  assets  belonging  to  the  esta/te,  the  heirs 
or  legatees  of  the  decedent  are  competent  witnesses.  Michigan  Trust  CJo.  v.  Probasoo, 
29  App.   109. 

In  an  action  on  a  note  against  the  estate  of  a  decedent  and  another  person,  such 
other  person  is  not  a  competent  witness  to  prove  the  execution  of  the  note  by  the  de- 
cedent.    Bowen  v.  O'Hair,  29  App.  466. 

In  an  action  by  an  executor  to  foreclose  a  mortgage  executed  to  the  testator,  the 
defendants  are  not  competent  witnesses  on  their  own  behalf  to  testify  as  to  matters 
occurring  during  the  lifetime  of  the  testator.    Goodwin  v.  Bentley,  30  App.  477. 

507.  Heirs,  devisees,  parties,  witnesses. 

An  action  by  an  administrator  to  recover  assets  belonging  to  the  estate  he  repre- 
sents is  not  an  action  by  or  against  heirs  or  devisees,  and  the  heirs,  legatees  or  devisees 
of  the  decedent  are  competent  witnesses.    Michigan  Trust  Ck>.  v.  Probasco,  29  App.  109. 

The  wife  of  a  beneficiary  under  a  will  is  not  a  competent  witness  to  prove  the  exe- 
cution of  the  will.     Belledin  v.  Gooley,  157  Ind.  49. 

In  an  action  by  the  heirs  of  a  decedent  on  a  policy  of  insurance,  such  heirs  are  com- 
petent witnesses  as  to  the  health  of  the  insured  at  the  time  of  the  issuing  of  the  policy. 
Supreme  Lodge  v.  Andrews,  31  App.  422. 

[Acts  1903,  p.  100.     In  force  February  27,  1903.] 

508a.  Insane,  parties  incompetent. — 1.  That  in  all  suits  by  or  against 
any  person  adjudged  to  be  a  person  of  unsound  mind  and  under  guar- 
dianship, or  against  his  guardian,  founded  upon  any  contract  with  or 
demand  against  said  ward ;  or  in  any  suit  to  obtain  possession  of  the 
real  or  personal  property  of  said  ward,  or  to  afifect  the  same  in  any 
manner,  neither  party  to  said  transaction  shall  be  a  competent  witness 
to  any  matter  which  occurred  prior  to  the  appointment  of  said  guar- 
dian: Provided,  however.  That  if  the  party  to  said  transaction,  under 
guardianship,  should  be  adjudged  by  the  court  competent  to  testify, 
then  the  other  party  to  said  suit  shall  not  be  excluded:  Provided, 
further.  That  the  provisions  of  this  act  shall  not  apply  to  any  case 
where  a  person  has  been  adjudged  to  be  a  person  of  unsound  mind 
before  the  taking  effect  of  this  act,  nor  to  any  contract  made  or  trans- 
action had  before  the  taking  effect  of  this  act:  Also  provided,  That  in 
all  cases  contemplated  by  this  act  either  party  to  such  suit  shall  have 
the  right  to  call  and  examine  any  party  adverse  to  him  as  a  witness, 
or  the  court  may,  in  its  discretion,  require  any  party  to  such  suit  or 
other  person  to  testify,  and  any  abuse  of  such  discretion  shall  be  re- 
viewable on  appeal. 

509.    Husband  and  wife  as  witnesses. 

The  wife  of  a  beneficiary  under  a  will  is  not  a  competent  witness  to  prove  the  exe- 
cution of  the  will.    Belledin  v.  Gooley,  157  Ind.  49. 
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510.    Assignor  or  grantor,  parties,  witnesses. 

If ,  in  an  action  by  an  administrator  on  a  note,  the  maker  of  the  note  ib  not  a  com- 
petent witness,  then  a  person  who  claims  that  the  decedent  transferred  the  note  to 
him,  and  that  he  transferred  it  to  another,  is  not  a  competent  witness  for  the  defend- 
ant.   Toner  v.  Wagner,  158  Ind.  447. 

If  a  party  calls  as  a  witness  in  his  behalf  an  adverse  party,  who  is  rendered  incom* 
petent  by  statute,  then  such  party  becomes  a  competent  witness  for  all  purposes. 
Young  T.  Montgomery,  161  Ind.  68. 

515.    Impeaching  witness  by  party  producing. 

Under  section  515  of  the  civil  code  a  party  may  impeach  his  own  witness  by  proving 
statements  made  out  of  court  in  conflict  with  his  testimony,  and  this  section  applies 
to  criminal  actions.    Adams  v.  State,  156  Ind.  596;  Soofield  v.  Myers,  27  App.  375. 

517.   Examination  of  adverse  party. 

The  evidence  obtained  by  the  examination  of  an  adverse  party,  under  section  517 
of  the  civil  code,  can  not  be  used  for  the  purpose  of  showing  that  a  pleading  is  falst 
or  sham,  and  should  be  stricken  out.    Stars  v.  Hammersmith,  31  App.  610. 

ARTICLE  18.— OFyER  BEFORE  TRIAL. 

SEC. 

522.    Offer  to  allow  judgment. 

622.    Offer  to  allow  jndgment. 

A  tender  and  a  payment  into  court  of  the  amount  admitted  to  be  due  is  not  a  suffi- 
cient compliance  with  section  522  of  the  code  providing  for  an  offer  to  allow  judgment 
to  be  taken  for  a  specified  sum  and  costs.    Duckwall  v.  Jones,  156  Ind.  682. 

ARTICLE   19.— TRIAL  BY  JLTRY. 


544a.  Instructions,  practice,  exceptions,  rec* 
ord. 
Further  instructions  to  jury. 
Verdict,  writing,  signing,  return. 
Verdict — Interrogatories. 
Special    findings    controlling    general 
verdict. 
558.     Verdict  in  replevin. 

525.    Trial  of  appeals  or  change  of  venue  cases. 

\M)en  a  cause  is  appealed  to  a  circuit  court,  and  the  appeal  papers  are  filed  in  vaca- 
tion, the  appeal  will  stand  for  trial  at  the  next  term  of  the  court,  and  if  such  papers 
M«  filed  in  term  time  the  cause  will  stand  for  trial  on  the  expiration  of  ten  days  after 
•nch  filing.    SUte  v.  Sopher,  157  Ind.  360. 

B31.   Special  jury. 

Whenever  there  is  no  regular  jury  in  attendance  on  court,  or  such  jury  is  engaged, 
•  special  jury  may  be  impaneled  under  order  of  the  court  to  try  a  case.  Albany  Land 
Co.  v.  Rickel,  162  Ind.  222. 


SEC. 

SEC. 

525. 

Trial  of  appeals  or  change  of  venue 
cases. 

544j 

53L 

Special  jury. 

550 

534. 

Struck  jury,  notice. 

553. 

536. 

Fees  of  struck  jury. 

555 

542. 

Planner  and  order  of  trial. 

556. 

544. 

Exceptions  to  instructions. 
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When  a  jury  is  voluntarily  accepted  by  a  party  without  having  exhausted  his  per- 
emptory challenges,  he  can  not  complain  of  the  action  of  the  court  in  permitting 
jurors  to  serve  who  had  served  on  juries  within  a  year.  Indianapolis  Ry.  CJo.  v.  Bor- 
denchecker,  33  App.  138. 

534.    Struck  jury,  notice. 

The  act  of  1891,  section  534,  Bums'  R  S.  1901,  attempting  to  amend  the  statute  of 
1881  regulating  the  selection  of  struck  juries,  is  unconstitutional  because  the  act 
sought  to  be  amended  is  not  properly  identified.  Mankin  v.  Pennsylvania  Co.,  160 
Ind.  447. 

636.    Fees  of  struck  jury. 

Parties  demanding  a  struck  jury  are  liable  for  the  fees  of  such  jurors,  and  a  county 
from  which  a  change  of  venue  is  taken  can  not  be  charged  with  such  fees.  Board  v. 
Board,  27  App.  378. 

642.    Iffanner  and  order  of  trial 

When  the  court  is  properly  requested  to  instruct  the  jury  in  writing,  it  is  error  for 
the  court  to  read  and  verbally  explain  the  pleadings  to  the  jury.  Woodruff  v.  Hensle5% 
26  App.  692. 

If  instructions  to  a  jury  are  not  made  a  part  of  the  record  by  a  bill  of  exceptions, 
there  must  be  a  record  entry  showing  their  filing  in  order  to  make  them  a  part  of  the 
record.  Thompson  v.  Thompson,  156  Ind.  276;  Williams  v.  Chapman,  160  Ind.  130; 
Moss  Tie  Co.  v.  Huff,  32  App.  466. 

Instructions  given  to  a  jury  by  the  court  of  its  own  motion,  and  not  made  a  part  of 
the  record  by  a  bill  of  exceptions,  must  be  signed  by  the  judge  and  filed  in  order  to 
become  a  part  of  the  record.  City  of  Michigan  City  v.  Phillips,  163  Ind.  449;  City  of 
Indianapolis  v.  Mitchell,  27  App.  589. 

Instructions  requested  to  be  given  to  the  jury  after  the  beginning  of  the  argument 
may  properly  be  refused.     Duckwall  v.  Williams,  29  App.  650.  ( 

Instructions  requested  to  be  given  to  the  jury  must  be  filed,  or  made  a  part  of  the 
record  by  order  of  the  court,  in  order  to  obtain  a  consideration  tihereof  on  appeal. 
Chicagd  Ry.  Co.  v.  Wysor  Land  Co.,  163  Ind.  288. 

644.    Exceptions  to  instructions. 

In  order  to  make  instructions  to  the  jury  a  part  of  the  record,  without  an  order  of 
court  or  a  bill  of  exceptions,  there  must  be  exceptions  to  the  instructions  written  on 
the  margin,  or  at  the  close  thereof,  and  dated  and  signed  by  the  judge.  Raper  v. 
American  Co.,  166  Ind.  323;  Malott  v.  Haw-kins,  159  Ind.  127;  City  of  Michigan  City 
V.  Phillips,  163  Ind.  449;  Ayres  v.  Blevins,  28  App.  101. 

[Acts  1903,  p.  338.    In  force  April  23,  1903.] 

644a.  Instructions,  practice,  exceptions,  record. — 1.  That  all  instruc- 
tions requested  shall  be  plainly  written  and  numbered  consecutively 
and  signed  by  the  party  or  his  counsel.  The  court  shall  indicate,  be- 
fore instructing  the  jury,  by  a  memorandum  in  writing  at  the  close  of 
the  instructions  so  requested  the  numbers  of  those  given  and  of  those 
refused  and  such  memorandum  shall  be  signed  by  the  judge.  All  in- 
structions given  by  the  court  of  its  own  motion  shall  be  in  writing? 
and  shall  be  numbered  consecutively  and  signed  by  the  judge.  If 
the   court  shall  modify  any  instruction   requested,  the   instruction   as 
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modified  shall  be  written  out  at  full  length  and  shall  be  given  as  one 
of  the  instructions  given  by  the  court  of  its  own  motion,  and  the  in- 
struction as  requested   shall   be   refused.     All   instructions   requested, 
whether  given  or  refused,  and  all  instructions  given  by  the  court  of 
its  own  motion,  shall  be  filed  with  the  clerk  of  the  court  at  the  close 
of  the  instruction  of  the  jury.     Exceptions  to  the  giving  or  refusing 
of  instructions  may  be  taken  at  any  time  during  the  term,  and  the 
same  may  be  taken  orally  and  entered  upon  the  record  or  minutes  of 
the  court,  or  in  writing  at  the  close  of  the  instructions  requested,  or 
given  by  the  court  of  its  own  motion,  in  which  case  the  party  excepting 
or  his  counsel  shall  enter  at  the  close  of  such  instructions  a  memoran- 
dum, which  shall  be  dated  and  signed,  setting  forth  in  substance  that 
such  party  excepts  to  the  giving  or  to  the  refusing,  as  the  case  may 
be,  of  each  of  the  above  instructions,  designated  by  its  number.     All 
instructions  requested  as  herein  provided,  whether  given  or  refused, 
and  ail  instructions  given  by  the  court  of  its  own  motion,  together 
with  all  exceptions  taken  to  the  giving  or  refusing  of  instructions  as 
herein  prescribed,  and  all  entries  upon  the  minutes  or  records  of  the 
court  in  respect  to  such  instructions  and  exceptions,  shall  be  a  part  of 
the  record  without  any  bill  of  exceptions  and  as  such  may  be  included 
in  the  transcript  on  appeal :    Provided,  That  if  the  parties  consent  there- 
to, the  court  may  instruct  the  jury  orally,  in  which  case  the  instruc- 
tions so  given  shall  be  taken  in  shorthand  by  the  court  reporter  and 
by  him  written  out  in  longhand,  and  the  same  shall  be  numbered  con- 
secutively and  signed  by  the  judge  and  filed  with  the  clerk  at  least 
one  full  day  before  the  close  of  the  term,  and  when  so  filed  such  in- 
structions shall  be  deemed  to  have  been  given  in  writing  and  excep- 
tions thereto  may  be  taken  in  either  of  the  modes  hereinabove  pre- 
scribed. 

See  sectioDfi  G41b  to  6411  for  sections  2  to  0  of  this  act. 
See  notes  to  section  544,  Burns'  R.  S.  1901. 

550.    Further  instructions  to  jury. 

It  is  improper  for  the  court,  in  the  absence  of  and  without  notice  to  the  parties,  to 
recall  a  jury  during  their  deliberations  and  lecture  them  for  their  failure  to  agree 
upon  a  verdict.    Cox  v.  Peltier,  159  Ind.  355. 

563.    Verdict,  writing,  signing,  return. 

It  is  improper  for  the  court,  in  the  absence  of  the  parties  and  \^ithout .  notice  to 
them,  to  receive  a  verdict  and  discharge  the  jury.    Cox  v.  Peltier,  159  Ind.  356. 

566.    Verdict — ^Interrogatories. 

The  time  when  a  request  shall  be  made  to  submit  interrogatories  to  a  jury  is  within 
the  discretion  of  the  trial  court,  and  the  action  of  such  court  will  be  disturbed  only 
wben  such  discretion  is  abused.    Fidelity  Assn.  v.  McDaniel,  25  App.  608. 

It  is  not  proper  to  require  a  jury,  by  an  answer  to  an  interrogatory,  to  state  on 
which  paragraph  oi  a  complaint  the  verdict  is  based.  Clear  Creek  Co.  v.  Dearmin, 
160  Ind.  162;  Farmers  Ins.  Assn.  v.  Reavis,  163  Ind.  321;  Salem-Bedford  Co.  v.  Hilt, 
25  App.  543. 


Digitized  by 


Google 


§    556  CIVIL    PROCEDURE.  52 

Interrogatories  submitted  to  a  jury  must  call  for  the  finding  of  facts  provable  under 
the  issues.    Salem-Bedford  Co.  v.  Hilt,  26  App.  543. 

It  is  not  error  for  the  court  to  refuse  to  permit  counsel  to  read  to  the  jury  inter- 
rogatories that  the  court  intends  to  submit  to  the  jury,  and  to  comment  on  such  in- 
terrogatories in  argument.     Chestnut  v.  Southern  Ry.  Co.,  157  Ind.  509. 

It  will  be  presumed  on  appeal  that  interrogatories  to  a  jury,  and  answers  thereto, 
which  appear  in  the  record  and  which  were  acted  on  by  the  trial  court  and  parties, 
were  properly  submitted  to  the  jury.     Life  Assurance  Co.  v.  Haughton,  31  App.  626. 

A  finding  in  an  answer  to  an  interrogatory  that  a  person  purchased  a  note  in  the 
usual  course  of  business,  is  the  statement  of  a  conclusion,  and  not  the  finding  of  a  fact. 
Winters  v.  Coons,  162  Ind.  26. 

It  is  the  duty  of  a  jury  to  return  definite  answers  to  interrogatories  when  there 
is  any  evidence  bearing  upon  The  questions,  or  to  report  an  inability  to  agree  upon 
answers.     Life  Assurance  Co.  v.  Haughton,  31  App.  626. 

If  a  jury  fails  to  properly  answer  interrogatories,  it  is  the  duty  of  the  court,  on  re- 
quest, to  direct  the  jury  to  retire  and  return  answers  to  the  interrogatories.  Life 
Assurance  Co.  v.  Haughton,  31  App.  626. 

556.    Special  findings  controlling  general  verdict. 

Eveiy  reasonable  presumption  is  indulged  in  favor  of  a  general  verdict,  and  nothing 
is  inferred  or  presumed  in  aid  of  special  findings  of  fact  made  in  answer  to  interrt^ga^ 
toriee.    Morford  v.  Chicago  Ry.  Co.,  158  Ind.  494. 

A  general  verdict  is  controlled  by  special  findings  of  facts  only  when  the  two  can  not 
be  reconciled  by  any  evidence  admissible  under  the  issues.  Clear  Creek  Stone  Co.  y. 
Dearmin,  160  Ind.  162;  Wabash  R.  R.  Co.  v.  Schultz,  30  App.  495. 

If  the  facts  found  in  answers  to  interrogatories  are  inconsistent,  and  in  irreconcilable 
confiict  with  the  general  verdict,  then  the  special  findings  will  control,  and  judgment 
should  be  entered  thereon.    Morford  v.  Chicago  Ry.  Co.,  158  Ind.  494. 

If,  in  an  action  to  recover  damages  for  personal  injuries,  the  special  finding  of  facts 
show  that  the  injured  person  was  guilty  of  negligence  contributing  to  the  injury,  the 
plaintiff  can  not  recover.    Morford  v.  Chicago  Ry.  Co.,  158  Ind.  494. 

558.    Verdict  in  replevin. 

The  plaintiff,  in  an  action  of  replevin,  can  not  complain  of  the  failure  of  the  jury 
to  find  the  value  of  the  goods  when  the  verdict  is  in  favor  of  the  defendant.  Cabell  y. 
McKinney,  31  App.  648. 

ARTICLE  20.— TRIAL  BY  COURT. 

SEC. 

560.     Special  finding  by  court. 

560.    Special  finding  by  conrt. 

The  adoption  or  approval  of  a  finding  of  facts  made  by  a  master  commissioner  ap- 
pointed by  the  court  will  not  be  treated  as  a  special  finding  by  the  court  when  there 
is  no  request  made  for  a  special  finding.    Terre  Haute  R.  R.  Co.  v.  State,  159  Ind.  438. 

The  court  may  make  a  special  finding  of  facts  and  state  conclusions  of  law  therecm 
on  the  trial  of  exceptions  to  the  report  of  an  administrator.  Taylor  v.  McGrew,  29 
App.  324. 

If  a  special  finding  of  facts  is  made  without  request  it  will  be  treated  as  a  genera] 
finding.    Bass  v.  Citizens  Trust  Co.,  32  App.  583. 
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ExeeptionB  to  conclusions  of  law  on  special  findings  of  fact  must  be  entered  of 
reeord  at  the  close  of  the  decision,  and  can  not  be  shown  by  a  bill  of  exceptions. 
Gooney  v.  American  Ins.  Co.,  161  Ind.  193. 

If  an  exception  to  several  conclusions  of  law  is  joint  as  to  all  the  conclusions,  all 
mch  conclusions  must  be  erroneous  in  order  to  render  the  exception  available.  Rader 
T.  Sheets,  26  App.  479. 

If  a  judgment  is  in  accordance  with  the  conclusions  of  law  stated  on  a  special  find- 
ing  of  facts,  a  motion  to  modify  the  judgment  can  not  prevail.  Kepler  v.  Wright,  31 
App.  512. 

ARTICLE  23.— NEW  TRIAL. 

8EC.  SEC. 

568.    Causes  for  new  trial.  o72.     Causes  for  new  trial  discovered  after 

570.    Motion  for  new  trial,  when  made.  term. 

568.    Causes  for  new  trial 

The  term  "decision,"  as  used  in  the  statute  relating  to  new  trials,  embraces  a  gen- 
enl  or  special  finding  when  a  cause  is  tried  by  the  court,  and  the  words  decision  and 
i&iiding  are  synonymous.    Wolverton  v.  Wolverton,  163  Ind.  26. 

A  motion  for  a  new  trial,  assigning  as  cause  that  the  finding  and  judgment  of  the 
eooit  is  contrary  to  the  evidence,  and  is  also  contrary  to  law,  presents  no  question. 
Lynch  v.  Milwaukee  Co.,  159  Ind.  675;  Fenner  v.  Simon,  26  App.  628;  Felt  v.  East 
Qiicago  Co.,  27  App.  494;  Baltimore  R.  R.  Co.  v.  Daegling,  30  App.  180. 

If  a  motion  for  a  new  trial,  which  might  be  overruled  for  want  of  form,  is  sustained, 
the  want  of  form  of  such  motion  can  not  be  urged  on  appeal.  Ralph  v.  Magaw,  33  App. 
390. 

Rnlings  upon  motions  to  tax  costs  are  not  causes  for  a  new  trial.  Duckwall  v. 
Jones,  156  Ind.  682. 

Rnlings  upon  motions  to  modify  judgments  are  not  causes  for  a  new  trial.  Duck- 
wall  V.  Jones,  156  Ind.  682. 

Misconduct  of  a  juror  will  not  be  a  cause  for  a  new  trial  when  such  misconduct  was 
known  to  the  complaining  party  before  verdict^  and  no  objection  was  made  until  after 
verdict    Ellis  v.  City  of  Hammond,  157  Ind.  267. 

In  order  that  surprise  at  the  testimony  of  a  witness  shall  be  cause  for  a  new  trial,  a 
motion  should  be  made  for  a  continuance,  or  that  the  submission  be  set  aside,  and  the 
cause  withdrawn  from  the  jury.    Ellis  v.  City  of  Hammond,  157  Ind.  267. 

Exmsife  damages  constitutes  a  cause  for  a  new  trial  in  actions  ew  delicto  only. 
Bluffton  Co.  V.  Richardson,  25  App.  263 ;  Stabno  v.  Leeds,  27  App.  289. 

A  new  trial  should  not  be  granted  on  account  of  newly-discovered  evidence  whe^ 
such  evidence  bears  only  on  the  question  of  damages.  Ellis  v.  City  of  Hammond,  15. 
Ind.  267.  ^ 

An  mltngs  of  the  court  made  during  the  trial  of  a  cause  constitute  causes  for  a  new 
trial,  and  can  not  be  assigned  as  independent  errors  on  appeal.  Tilden  v.  Whitely  Co., 
27  App.  53. 

An  rulings  relating  to  evidence  must  be  assigned  as  a  cause  for  a  new  trial  in  order 
to  be  available  on  appeal.    Nordyke  Co.  v.  Keokuk  Co.,  26  App.  548. 

Motions  for  new  trials  on  the  ground  of  the  admission  or  exclusion  of  evidenoe  must 
indicate  with  reasonable  certainty  the  evidence  admitted  or  excluded.  Felt  v.  East 
Chietgo  Co.,  27  App.  494. 
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570.    Motion  for  new  trial,  when  made. 

Motions  for  new  trials  must  be  filed  during  the  term  at  which  the  verdict  or  decision 
is  rendered,  unless  such  verdict  or  decision  is  rendered  on  the  last  day  of  the  term. 
Van  Hook  v.  Estate  of  Young,  29  App.  471. 

If  a  final  judgment  for  partition  is  not  rendered  on  the  la»t  day  of  a  term  of  court, 
a  motion  for  a  new  trial  can  not  be  filed  at  the  next  term.  Van  Buskirk  v.  Stover,  162 
Ind.  448. 

If  a  motion  for  a  new  trial  is  filed  after  the  time  allowed  by  statute,  and  in  the  ab- 
sence of  the  adverse  party,  the  failure  of  such  party  to  object  to  such  filing  will  not 
amount  to  a  waiver  of  any  of  his  rights.     Dugdale  v.  Doney,  30  App.  240. 

672.    Causes  for  new  trial  discovered  after  term. 

In  applications  for  new  trials  because  of  ^ew  evidence  discovered  after  the  term  of 
the  trial,  the  facts  set  forth  must  show  that  due  diligence  was  used  to  discover  such 
evidence  before  the  former  trial.    Zimmerman  v.  Weigel,  158  Ind.  370. 


Assignment  of  judgment. 

Liens  of  judgments  on  lands. 

Review  of  judgment. 

Review,  cause  for,  limitation. 

Review,  stay  of  proceedings. 

Death  of  judgment  debtor,  heirs,  liens. 


577.    Jndgment  against  part,  determining  rights. 

The  rendition  of  a  judgment  against  one  debtor  on  a  joint  and  several  obligation 
does  not  merge  such  obligation  so  as  to  prevent  a  subsequent  judgment  against  other 
debtors.    Comeille  v.  Pfeiffer,  26  App.  62. 

Section  677  of  the  civil  code  recognizes  the  right  of  parties  to  file  cross-complaints, 
and  of  the  power  of  courts  to  settle  all  controversies  that  may  arise  between  the  par- 
ties to  an  action.    Todd  v.  Oglebay,  158  Ind.  595. 

585.    Jndgment  without  relief,  appraisement. 

Judgments  can  only  be  entered  without  relief  of  appraisement  laws  when  the  law  so 
provides,  and  if  a  judgment  should  be  without  relief  of  appraisement  laws,  but  is  not 
so  entered,  a  sale  thereunder  witliout  appraisement  is  illegal.  Bollman  v.  Gemmill,  155 
Ind.  33. 

590.    Payment,  entry  of  satisfaction. 

The  entry  of  satisfaction  of  a  judgment  on  the  proper  record  is  a  public  record 
within  the  meaning  of  the  statute  making  it  a  crime  to  alter  a  public  record.  State  v. 
Henning,  168  Ind.  196. 

601.    Costs,  actions  for  damages  solely. 

In  actions  for  damages  solely,  which  do  not  arise  out  of  contract,  if  the  plaintiff 
recovers  lens  than  $5  he  can  not  recover  more  costs  than  damages  except  in  the  cases 
mentioned  in  the  statute.     Schaefler  v.  Rominger,  27  App.  409. 


ARTICLE    24 

.— JUl 

SEC. 

SEC. 

577. 

Judgment  against  part,  detennin- 

612. 

ing  rights. 

017. 

585. 

Judgment  without  relief,  appraise- 

627. 

ment. 

628. 

590. 

Payment,  entry  of  satisfaction. 

630. 

601. 

Costs,  actions  for  damages  solely. 

633. 

602. 

Relators,  liability  for  costs. 
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602.    Belators,  liability  for  costs. 

The  legislature  has  i)ower  to  provide  that  relators  in  a  certain  class  of  actions  shall 
not  be  liable  for  costs.    Latshaw  v.  State,  150  Ind.  194. 

612.    Assignment  of  jndgment. 

The  assignment  of  a  judgment  does  not  affect  the  lien  of  an  attorney  duly  entered 
thereon.     Peterson  v.  Struby,  25  App.  19. 

617.    liens  of  jndgments  on  land. 

A  provision  in  a  decree  of  divorce  that  the  father  of  minor  children  shall  be  charged 
with  the  support  and  education  of  such  children,  no  sums  being  specified,  does  not 
make  such  charges  a  lien  on  the  land  of  such  father.    Matthews  v.  Wilson,  31  App.  90. 

If  a  judgment  debtor  dies,  and  the  judgment  creditors  are  not  prevented  from  en- 
forcing their  judgments  by  injunction,  appeal,  or  agreement  of  parties,  such  judgmenta 
will  cease  to  be  a  lien  on  lands  in  eleven  years  from  the  date  of  their  rendition.  Tay- 
lor V.  McGrew,  29  App.  324. 

Rights  of  parties  as  to  the  lien  of  a  judgment  where  parts  of  the  judgment  is  as- 
signed to  different  persons  and  a  portion  of  the  judgment  is  retained  by  the  judgment 
pkintiff.     Alden  v.  White,  32  App.  071. 

627.  Beview  of  jndgment. 

In  a  proceeding  to  review  a  judgment  taken  against  several  persons,  all  of  such  per- 
sons are  necessary  parties  to  the  proceeding.  Tereba  v.  Standard  Cabinet  Co.,  32 
App.  9. 

A  complaint  to  review  a  judgment  must  contain  in  the  body  thereof,  without  refer- 
ence to  exhibits  filed,  enough  of  the  proceedings  to  set  before  the  court  a  complete 
statement  of  the  case.    Murphy  v.  Branaman,  156  Ind.  77. 

A  complaint  to  review  a  judgment  on  account  of  newly  discovered  matter  must  show 
that  due  diligence  was  made  to  discover  such  matter.  Tereba  v.  Standard  Cabinet  Co., 
32  App.  9. 

628.  Seview,  canse  for,  limitation. 

In  proceedings  to  review  judgments  on  account  of  errors  of  law  the  cause  must  be 
beard  on  the  record  alone.    State  Building  Ass'n  v.  Brackin,  27  App.  677. 

On  the  hearing  of  a  proceeding  to  review  a  judgment  on  account  of  errors  of  law 
the  trial  court  sits  us  an  appellate  court,  and  only  such  errors  can  be  considered  as 
might  have  been  considered  on  appeal.     State  Building  Ass'n  v.  Brackin,  27  App.  677. 

If  a  judgment  is  rendered  without  jurisdiction  over  the  person,  an  action  to  review 
the  same  will  lie  without  there  having  been  an  exception  saved  in  the  trial  court. 
Bartmess  v.  HoUiday,  27  App.  644. 

630.    Seview,  stay  of  proceedings. 

Proceedings  to  review  judgments  do  not  operate  as  a  stay  of  the  judgment  upless 
a  bond  is  given,  as  provided  by  statute.    State  v.  King,  30  App.  389. 

633.    Death  of  jndgment  debtor,  heirs,  liens. 

If  a  judgment  debtor  dies,  and  the  judgment  plaintiff  is  not  prevented  from  enforc- 
ing the  judgment  by  injunction,  appeal,  or  agreement  of  the  parties,  such  judgment 
will  cease  to  be  a  lien  on  the  land  of  the  debtor  after  eleven  years  from  the  date  of 
rendition  of  the  judgment.     Taylor  v.  McGrew,  29  App.  324. 
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SEC. 

SEC. 

637. 

Exception  defined. 

645. 

638. 

Exception,  time  for  taking,  filing 

647. 

bill. 

647a. 

638a. 

Original  bills,  use  on  appeal. 

648. 

640. 

Exceptions,  noting  on  record. 

649. 

641. 

Bills  of  exception,  signing,  filing. 

650. 

641a. 

Extending  time  to  file  bills. 

662. 

641b. 

Motions  in  writing. 

658. 

641c. 

Minutes,  record,  oral  motions. 

661. 

641d. 

^Ividenoe  in  bill. 

662. 

64  le. 

Statement  on  ruling,  evidence. 

641f. 

Sufficient  for  review. 

667. 

641g. 

Original  bill,  praecipe,  transcript, 
.    certificate. 

670. 

641h. 

Weighing  evidence  on  appeal. 

672. 

641i. 

No  repeal. 

642. 

Reserved  questions  of  law. 

674. 

644. 

Appeals,  final  judgments,  excep- 
tions. 

675. 

Appeal  within  year,  exception. 

Appeal  by  part,  notice. 

Appeal  by  part  of  co-parties. 

Death  of  party  to  appeal,  notice. 

Death  no  abatement. 

Appeal  in  term,  bond,  transcript. 

Appeal  after  term,  notice,  transcript. 

Appeal  from  interlocutory  order. 

Transcript  for  appeal. 

Transcript,  certificate,  evidence, 
omission. 

Assignment  of  errors,  answer.  . 

Defects  disregarded,  merits  fairly 
tried. 

Reversal  on  appeal,  remanding,  in- 
structions. 

Notice  to  clerk  below — ^Rehearing. 

Death  after  submission. 


637.    Exception  defined. 

Exceptions  can  only  be  taken  to  decisions  of  courts  uj^n  matters  of  law.    Southern 
Ind.  Ry.  Co.  v.  Fine,  163  Ind.  617. 


Exception,  time  for  taking,  filing  bill. 

Exceptions  to  rulings  of  the  court  must  be  taken  at  the  time  the  rulings  are  mside, 
but  time  may  be  given  in  which  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term  without  special  leave.    Citizens  R.  R.  Co.  v.  Marvil,  161  Ind.  506. 

Exceptions  to  conclusions  of  law  on  special  findings  of  facts  must  be  taken  at  the 
time  such  conclusions  are  announced.    Repp  v.  Lesher,  27  App.  360. 

An  exception  to  the  overruling  of  a  motion  for  a  new  trial  must  be  taken  when  the 
ruling  is  made,  and  can  not  be  taken  at  a  subsequent  time.  Tecumseh  Mills  v.  Sweet, 
Dempster  Co.,  25  App.  284.  • 

Exceptions  to  rulings  must  be  reduced  to  writing  and  filed  during  the  term  at  which 
the  ruling  is  made,  imless  time  is  given  to  file  the  bill  of  exceptions  after  the  term. 
Taylor  v.  Canaday,  166  Ind.  671;  Citizens  R.  R.  Co.  v.  Marvil,  161  Ind.  506. 

If  a  bill  of  exceptions  is  filed  after  the  term  at  which  a  ruling  is  made,  it  must 
appear  by  the  record  that  time  was  given  within  which  the  bill  might  be  filed,  and 
that  it  was  filed  within  the  time  given.  Taylor  v.  Canaday,  155  Ind.  671 ;  Citizens  R, 
R.  Co.  V.  Marvil,  161  Ind.  506. 

What  will  constitute  a  sufficient  showing  to  entitle  a  party  to  have  a  bill  of  ex- 
ceptions signed  after  the  expiration  of  the  time  given  in  which  to  file  bills  when  the 
presentation  of  bills  to  the  judge  was  prevented  by  his  absence  from  the  state.  Lengel- 
son  V.  McGregor,  162  Ind.  258. 

If  a  motion  for  a  new  trial  is  overruled  at  a  term  subsequent  to  the  one  at  whidi 
the  trial  was  had,  leave  given  to  file  bills  of  exceptions  must  be  given  at  the  time  the 
motion  is  overruled.    Citizens  R.  R.  Co.  v.  Marvil,  161  Ind.  506. 
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In  order  to  make  writings  a  part  of  a  bill  of  exoeptions  they  must  be  copied  into 
the  bUl  before  it  is  signed,  or  else  the  place  for  their  insertion  in  the  bill  must  be 
designated  by  a  "here  insert."    Tilden  v.  Louisville  Co.,  157  Ind.  532. 

Appellate  courts  take  judicial  notice  whether  a  person  who  signs  a  bill  of  exoeptions 
is  the  regular  judge  of  one  of  the  courts  of  the  state.     Indianapolis  Ry.  Co.  v.  Lawn, 

30  App.  515. 

638a.    Original  bills,  use  on  appeal 

Original  bills  of  exception  containing  the  evidence  may  be  made  a  part  of  the  record 
on  appeal  in  criminal  actions.    Dunn  v.  State,  162  Ind.  174. 

If  a  bill  of  exceptions  containing  the  evidence  given  on  the  trial  of  a  cause  also 
eontaina  other  matters,  the  clerk  has  no  authority  to  detach  such  evidence  from  the 
bill  and  insert  it  in  a  transcript  for  appeal  and  then  copy  the  other  portions  of  the  bill 
in  the  transcript.     Mankin  v.  Pennsylvania  Co.   160  Ind.  447. 

An  original  bill  of  exceptions  containing  the  evidence  can  only  be  made  a  part 
of  the  transcript  on  appeal  when  the  clerk  is  requested  to  include  such  bill  in  the 
traaBoript  by  the  par^  appealing.     Chestnut  v.  Southern  Ry.  Co.  157  Ind.  500. 

Written  directionfi  to  a  clerk  to  make  out  a  transcript  of  the  proceedings  in  cause 
for  an  appeal,  will  not  authorize  such  derk  to  include  in  such  transcript  an  original 
bill  of  exceptions  containing  the  evidence.  Chestnut  v.  Southern  Ry.  Co.,  157  Ind. 
509;  Berry  ▼.  Chicago  Ry.  Co.,  158  Ind,  668;  McCabe  v.  Browder,  29  App.  362. 

If  the  erid^ice  is  properly  made  a  part  of  the  record  by  a  bill  of  exoeptions,  and 
audi  bill  ia  included  in  the  transcript  on  appeal,  a  statement  in  the  certificate  of  the 
derk  to  the  transcript  that  a  transcript  of  the  evidence  is  included  in  the  record 
does  not  prevent  the  evidence  from  being  a  part  of  the  record.  Oster  v.  Broe,  161  Ind. 
113. 

InstmctionB  to  a  jury  can  not  be  made  a  part  of  the  record  on  appeal  by  the 
transmission  to  the  appellate  court  of  the  original  bill  of  exceptions  containing 
sodi  instructions.  Andrysiak  v.  Satkoeki,  159  Ind.  428;  Hamilton  v.  Estate  of  Ham- 
ilton, 26  App.  114;  Prudential  Ins.  Co.  v.  Sullivan,  27  App.  30;  G«tchel  v.  Chicago 
Ry.  Co.,  29  App.  410. 

If  instructions  to  the  jury  are  included  in  a  bill  of  exceptions  containing  the 
evidenoe,  and  all  of  such  bill  except  the  evidence  is  copied  into  the  transcript,  such 
instructions  will  be  a  part  of  the  record  on  appeal.    South  Chicago  Ry.  Co.  v.  Zerler, 

31  App.  488. 

If  the  longhand  manuscript  of  the  evidence  is  filed  by  the  official  reporter  with 
the  cleric,  and  such  evidence  is  inserted  in  a  bill  of  exceptions  which  is  approved  and 
signed  by  the  judge  within  the  time  given,  and  is  then  filed  in  the  office  of  the 
derk,  sndi  evidence  becomes  a  part  of  the  record.  Hamilton  v.  Estate  of  Ham- 
flton,  26  App.   114. 

It  is  not  necessary  that  the  manuscript  of  the  evidence  taken  by  an  official  reporter 
should  be  filed  with  the  clerk  before  it  is  inserted  in  a  bill  of  exoeptions.  Blair  Co.  v. 
Rose,  26  App.  487. 

640.    Exceptions,  noting  on  record. 

If  exceptions  can  be  taken  by  having  the  same  entered  on  the  record,  then  such  excep- 
tions can  not  be  taken  and  shown  by  a  bill  of  exceptions.  Cooney  v.  American  Ins.  Co., 
161  Ind.  193. 

Exoeptions  to  conclusions  of  law  stated  on  a  special  finding  of  facts  can  not  be 
taken  by  a  bill  of  exoeptions.    Cooney  v.  American  Ins.  Co.,  161  Ind.  193. 
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641.    Bills  of  exception,  signing,  filing. 

When  exceptions  may  be  shoA^n  by  an  entry  of  record  without  a  bill  of  exceptions, 
then  such  exceptions  can  not  be  shown  by  a  bill  of  exceptions.  Cooney  v.  American 
Ins.  Co.,   161  Ind.   193. 

Under  what  circumstances  a  party  will  be  entitled  to  have  a  bill  of  exceptions 
signed  after  the  time  given  to  file  bilk  has  expired  and  the  presentation  of  such 
bill  to  the  judge  within  such  time  was  prevented  by  the  absence  of  the  judge 
from  the  state.     Lengelsen  v.  McGregor,  162  Ind.  258. 

When  judges  may  be  compelled  by  mandate  to  sign  bills  of  exception.  Bogue  v.  Mur- 
phy, 26  App.  102. 

The  date  when  a  bill  of  exceptions  is  presented  to  the  judge  must  be  stated  in  the 
bill,  an  indorsement  of  such  date  on  the  bill  being  insufficient.  Surber  v.  Mayfield, 
156  Ind. -375. 

It  must  be  shown  by  the  record  that  bills  of  exception  were  filed  with  the 
clerk  after  they  were  signed  by  the  judge.  Veneziani  v.  Morrissey,  161  Ind.  391; 
Prudential  Ins.  Co.  v.  Sullivan,  27  App.  30. 

The  filing  of  a  bill  of  exceptions,  and  the  date  thereof,  must  be  shown  either 
by  a  record  entry  or  by  the  certificate  of  the  clerk.     Howe  v.  White,   162  Ind.  74. 

What  statements  in  a  certificate  of  the  clerk  as  to  the  signing  and  filing  of  a  bill 
of  exceptions  will  be  sufficient  to  show  that  the  bill  was  filed  after  being  signed 
by  the  judge.     Howe  v.  White,  162  Ind.  74. 


[Acts  1906,  p.  45.     In  force  April  15,  1905.] 

641a.  Extending  time  to  file  bills. — 1.  That  whenever  time  has  been 
given  in  which  to  file  any  bill  of  exceptions,  the  court,  if  in  session, 
or  the  judge  thereof,  in  vacation,  may,  on  a  proper  showing  under  oath, 
either  in  term  time  or  vacation,  grant  an  extension  of  time.  And  it 
shall  be  the  duty  of  such  court  or  judge  to  grant  a  reasonable  extension 
of  time  to  file  a  bill  of  exceptions  containing  the  evidence:  Provided, 
The  failure  to  tender  such  bill  of  exceptions  is  due  to  the  inability  or 
failure  of  the  court  reporter  to  prepare  and  furnish  a  transcript  of  the 
evidence.  If  the  extension  of  time  is  granted  by  the  judge  in  vaca- 
tion, such  action  may  be  indicated  by  a  recital  in  the  bill  of  exceptions 
itself,  but  if  such  extension  is  granted  in  term  time,  the  same  may 
be  indicated  by  an  order  of  court,  duly  entered  on  the  order  book, 
of  which  all  parties  to  such  suit  shall  take  notice:  Provided,  Such  ap- 
plication for  such  extension  must  be  made  prior  to  the  expiration  of 
the  time  first  given. 

[Acts  1903,  p.  338.    In  forcQ  April  23,  1903.] 

641b.  Motions  in  writing. — 2.  That  every  motion  to  insert  new  mat- 
ter or  to  strike  out  any  part  or  parts  of  any  pleading,  deposition,  report 
or  other  paper  in  the  cause  shall  be  made  in  writing  and  shall  set  forth 
the  words  sought  to  be  inserted  or  stricken  out. 

See  section  544a  for  section  1  of  this  act. 

Motions  required  by  this  section  to  be  in  writing  can  not  be  made  in  any  other 
manner.     Crystal  Ice  Co.  v.  Morris,   160  Ind.  651. 
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641c.  Minutes,  record,  oral  motions. — 3.  Every  pleading,  motion  in 
writing,  report,  deposition  or  other  paper,  filed  or  offered  to  be  filed,  in 
any  cause  or  proeeedin^,  whether  received  by  the  court,  refused  or 
stricken  out,  shall  be  a  part  of  the  record  from  the  time  of  such  filing 
or  offer  to  file.  Any  order  or  action  of  the  court  in  respect  to  any 
such  pleading,  motion  in  writing,  report,  deposition  or  other  paper, 
and  every  exception  thereto  taken  by  any  party  shall  be  entered  by 
the  clerk  on  the  minutes  or  record  of  the  court,  and  the  same  when 
so  entered  shall  be  a  part  of  the  record  without  any  bill  of  exceptions. 
Every  oral  motion,  and  the  ruling  of  the  court  thereon  and  the  excep- 
tions taken  thereto,  shall  be  entered  upon  the  record  or  minutes  of  the 
court  and  shall  be  a  part  of  the  record  without  any  bill  of  exceptions. 

Written  motions  and  exceptionjs  to  rulings  when  properly  made  and  entered. are  a 
part  of  the  record  without  a  bill  of  exceptions.  Chrystal  Ice  Co.  v.  Morris,  160  Ind. 
651. 

641d.  Evidence  in  bill. — 4.  That  in  an  appeal  in  any  civil  action  to 
the  supreme  court  or  the  appellate  court  from  any  judgment,  decree 
or  interlocutory  order  of  a  circuit  court  or  superior  court,  or  of  any 
Judge  of  such  court  in  vacation,  it  shall  not  be  necessary  for  the  bill  of 
exceptions  to  contain  all  of  the  evidence  given  in  the  cause  or  proceed- 
ing, unless  the  decision  of  the  court,  or  the  verdict  of  the  jury,  shall  be 
called  in  question  as  being  contrary  to  law,  or  not  sustained  by  sufficient 
evidence. 

641e.  Statement  oh  ruling,  evidence. — 5.  That  in  all  other  civil  ac- 
tions, for  the  purpose  of  presenting  for  decision  any  question  in  respect 
to  error  alleged  to  have  occurred  upon  the  trial,  the  bill  of  exceptions 
shall  be  sufficient,  if  it  contain  a  clear  statement  of  the  ruling  or  matter 
called  in  question,  together  with  a  succinct  recital  of  the  substance  of 
such  part  of  the  evidence  and  proceedings  as  shall  be  necessary  to  advise 
the  supreme  court  or  the  appellate  court,  as  the  case  may  be,  of  the  per- 
tinency or  materiality  of  the  matters  sought  to  be  reviewed  on  the  appeal. 

641f.  Sufficient  for  review. — 6.  That  unless  the  bill  of  exceptions 
shall  contain  matter  showing  that  the  order,  ruling,  action,  decision  or 
matter  called  in  question  was  harmless  to  the  party  appealing,  or  that 
the  error,  if  any,  was  cured  or  corrected  by  the  trial  court,  the  bill  of 
exceptions  prepared  as  herein  provided  shall  be  sufficient  to  bring  the 
matter  thereby  presented  before  the  court  for  review  in  as  ample  form 
as  though  such  bill  of  exceptions  contained  all  of  the  evidence  and  all 
the  proceedings  upon  the  trial. 

641g.  Original  bill,  praecipe,  transcript,  certificate.— 7.  That  in  case 
an  original  bill  of  exceptions  shall  be  incorporated  into  the  transcript 
of  the  record  of  any  cause  on  appeal  to  the  supreme  court  or  the  ap- 
pellate court,  such  original  bill  of  exceptions  shall,  in  every  case,  con- 
stitute and  be  considered  as  a  part  of  such  transcript,  the  same  as  if 
copied  therein  by  the  clerk,  whether  such  original  bill  or  a  copy  thereof 
be  specified  in  the  praecipe,  or  otherwise  directed  to  be  incorporated 
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into  such  transcript.  Any  party  or  person  desiring  a  transcript  of  the 
record  of  any  cause  or  proceeding,  or  of  any  part  thereof,  for  appeal, 
may  file  with  the  clerk  a  written  praecipe  therefor.  If  such  party  or 
person  desire  a  transcript  of  the  entire  record,  it  shall  be  sufficient  to 
so  state  in  the  praecipe;  if  a  complete  transcript  be  not  desired,  then 
such  party  or  person  shall  indicate  in  the  praecipe  the  parts  of  the  rec- 
ord desired.  And  in  the  event  that  any  other  party  to  the  judgment 
shall  desire  a  complete  transcript  of  the  record  upon  such  appeal,  or 
that  any  part  or  parts  of  the  record  not  required  by  the  praecipe  so 
filed  shall  be  included  in  the  transcript,  he  may  file  with  the  clerk  his 
praecipe  in  like  form.  Such  praecipe  shall  constitute  a  part  of  the  rec- 
ord, and  in  obedience  thereto  the  clerk  shall  include  in  the  transcript 
every  paper  and  entry  in  the  cause  thereby  requested  to  be  included,  and 
every  paper  and  entry  by  this  act  declared  to  be  a  part  of  the  record 
shall  be  considered  by  the  supreme  court  or  the  appellate  court  on 
appeal,  when  so  included  in  the  transcript,  the  same  as  though  the  mat- 
ter had  been  made  a  part  of  the  record  by  a  bill  of  exceptions.  The 
praecipes  shall  be  copied  in  the  transcript  immediately  before  the  cer- 
tificate of  the  Clerk  and  the  certificate  of  the  Clerk  shall  be  in  substan- 
tially the  following  form: 

State  of  Indiana,  County  of ss: 

I^  ^  Clerk  of  the  Circuit  Court  within  and  for 

said  county  and  State,  do  hereby  certify  that  the  above  and  foregoing 
transcript  contains  full,  true  and  correct  copies,  or  the  originals,  of  all 
papers  and  entries  in  said  cause  required  by  thcf  above  and  foregoing 
praecipe  (or  praecipes). 

Witness  my  hand  and  the  seal  of  said  court,  at 

this day  of ,  190— 


Clerk. 

This  section  does  not  repeal  section  661,  Burns'  R.  S.  1901,  concerning  tranflcripts 
for  appeal.     Rutherford  v.  Prudential  Ins.  Co.,  32  App.  423. 

Under  this  section  an  original  bill  of  exceptions  containing  the  evidence  becomee 
a  part  of  the  record  on  appeal  although  not  mentioned  in  the  praecipe  when  the 
certificate  of  the  clerk  complies  with  this  section.  Chicago  Ry.  Co.,  v.  Cunningham, 
33  App.  145. 

641h.  Weighing  evidence  on  appeal. — 8.  In  all  cases  not  now  or  here- 
after triable  by  a  jury,  the  supreme  and  appellate  courts  shall,  if  re- 
quired by  the  assignment  of  errors,  carefully  consider  and  weigh  the 
evidence  and  admissions  heard  on  the  trial  when  the  same  is  made  to 
appear  by  a  bill  of  exceptions  setting  forth  all  the  evidence  given  in  the 
cause,  and  if  on  such  appeal  it  appears  from  all  the  evidence  and  admis- 
sions that  the  judgment  appealed  from  is  not  fairly  supported  by,  or 
is  clearly  against  the  weight  of  the  evidence,  it  shall  be  the  duty  of  such 
court  to  award  judgment  according  to  the  clear  weight  of  the  evidence, 
and  affirm  the  judgment  or  return  said  cause  to  the  trial  court  with  in- 


Digitized  by 


Google 


61  APPEAL — EXCEPTIONS.  §    641i 

stractions  to  modify  the  judgment  or  to  grant  a  new  trial;  or  to  enter 
such  other  judgment  or  decree  as  to  such  court  of  appeal  may  seem 
right  and  proper  upon  the  whole  case. 

In  cases  not  triable  by  jury  appellate  courts  will  weigh  and  determine  the  sufficiency 
of  the  evidence  to  support  the  judgment  under  the  act  of  1903.  Webb  v.  Hammond, 
31  App.  613. 

641L  No  repeal — 9.  This  act  shall  not  be  held  to  repeal  an  act  en- 
titled **An  act  prescribing  the  manner  in  which  the  evidence  given  in 
any  civil  or  criminal  case  may  become  a  part  of  the  record  upon  appeal  to 
the  supreme  or  appellate  court;  repealing  all  laws  in  conflict  therewith 
and  declaring  an  emergency;  approved  March  8,  1897/'  but  said  act 
shall  remain  in  full  force,  and  no  provision  of  this  act  shall  be  so  con- 
strued as  to  preclude  any  matter  from  being  made  a  part  of  the  record 
by  bill  of  exceptions  under  the  rules  of  practice  now  in  force. 

642.    Reserved  questions  of  law. 

Mixed  questions  of  law  and  fact,  or  questions  depending  upon  the  sufficiency  of  the 
eridence,  can  not  be  reviewed  on  appeal  under  the  statute  providing  for  appeals 
on  reserved  questions  of  law.     Lautman  v.  Miller,  158  Ind.  382. 

A  biU  of  exceptions  under  the  statute  regulating  appeals  on  reserved  questions 
of  law  must  show  that  such  bill  contains  all  the  evidence  given  upon  the  question 
that  was  reserved.  Standish  y.  Bridgewater,  159  Ind.  386;  American  Co.  y.  Williams, 
30  App.  46. 

An  appeal  can  not  be  taken  on  a  reserved  question  of  law  in  a  case  that  is  not  appeal- 
able because  of  the  smallness  of  the  amount  in  controversy.  Brown  v.  Graham, 
28  App.  59. 

Notice  must  be  given  to  the  court  of  an  intention  to  appeal  on  a  reserved  question 
of  law,  and  such  notice  must  be  shown  by  the  bill  of  exceptions.  American  Go.  v. 
WUliams,  30  App.  46. 

If  an  appeal  is  taken  from  a  ruling  as  to  the  admission  or  exclusion  of  evidence 
as  a  reserved  question  of  law,  the  bill  of  exceptions  must  show  that  objections  were 
made  and  the  grounds  thereof,  and  that  exceptions  were  taken  at  the  time.  Fritz- 
inger  v.  State,  31  App.  350. 

In  order  to  obtain  a  review  on  appeal  of  a  ruling  upon  a  reserved  question  of 
law,  such  ruling  must  be  assigned  as  a  cause  for  a  new  trial.  Cross  v.  Cross, 
156  Ind.  378. 

644.    Appeals,  final  judgments,  exceptions. 

There  is  no  vested  right  in  jthe  remedy  given  by  appeal,  but  the  same  is  subject  to 
legisUtive  control.  Lake  Erie  Ry.  Co.  v.  Watkins,  157  Ind.  600;  Evansville  R.  R. 
Co.  V.  City  of  Terre  Haute,  161  Ind.  26. 

If  demurrers  are  sustained  to  answers  and  a  cross-complaint  of  a  defendant  in 
la  action  for  partition  and  he  refuses  to  plead  further  and  the  court  finds  for  the  plaintiff 
and  appoints  commissioners  to  make  partition,  such  defendant  can  not  appeal  from 
each  order.     Hollingsworth  v.  Hollingsworth,  29  App.  556. 

If  a  receiver  is  appointed  at  the  time  a  final  judgment  is  rendered,  an  appeal 
may  be  taken  within  a  year  after  the  rendition  of  judgment.  Hay  v.  McDaneld,  156 
lad.  300. 
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An  appeal  will  not  lie  from  an  order  staying  proceedings  in  a  cause  until  the  costs 
made  in  a  prior  cause  shall  be  paid.    Trogdon  v.  Brinegar,  26  App.  441. 

in  actions  to  enforce  liens,  appeals  lie  to  the  supreme  and  appellate  courts  without 
regard  to  the  amount  in  controversy.    Knowlton  v.  Smith,  163  Ind.  294. 

No  appeal  lies  to  the  supreme  court  in  actions  commenced  before  mayors  or  justices 
of  the  peace  when  the  amount  in  controversy  does  not  exceed  $60,  although  the 
constitutionality  of  a  statute  may  be  involved.  Colliery  Co.  v.  American  Car  Co., 
157  Ind.  111. 

If  an  action  commenced  before  a  justice  of  the  peace  is  not  appealable  because 
of  the  amount  in  controversy,  an  appeal  will  not  lie  in  such  cause  on  a  reserved 
question  of  law.     Bro\^Ti  v.  Graham,  28  App.  69. 

If  a  party  receives  money  on  or  accepts  the  benefit  of  a  judgment,  he  can  not 
afterwards  appeal  from  the  judgment.  Mutual  Ins.  Co.  v.  Simpson,  163  Ind.  10; 
Raborn  v.  Woods,  33  App.  171.- 

If  a  party  to  a  decree  for  a  divorce  remarries,  such  party  can  not  appeal  from 
the  decree.     Rariden  v.  Rariden,  33  App.  284. 

Defendants  may  appeal  from  judgments  after  they  have  paid  the  same,  and  this 
rule  applies  where  damages  assessed  for  property  taken  under  the  right  of  eminent 
domain  are  paid.     Cleveland  Ry.  Co.  v.  Nowlin,  163  Ind.  496. 

645.    Appeal  within  year,  exception. 

If  a  receiver  is  appointed  at  the  time  a  final  judgment  is  rendered,  an  appeal  may 
be  taken  within  a  year  after  the  rendition  of  judgment.  Hay  v.  McDaneld,  166 
Ind.   300. 

An  action  commenced  by  an  administrator  to  recover  possession  of  the  assets 
of  the  estate  does  not  invoke  the  exercise  of  probate  jurisdiction,  and  an  appeal 
from  the  judgment  rendered  may  be  taken  within  a  year  after  the  rendition  of  the 
judgment.     Mark  v.   North,   155   Ind.   576. 

647.    Appeal  by  part,  notice. 

When  only  a  portion  of  co-parties  take  a  vacation  appefil  they  must  notify  all 
the  other  co-parties  as  provided  by  statute  in  order  to  confer  jurisdiction  on  the 
appellate  court.  Brown  v.  Sullivan,  158  Ind.  224;  Mellott  v.  Messmore,  158  Ind.  297; 
Sohl  V.  Evans,  29  App.  634;  Burns  v.  Trustees,  31  App.  640. 

The  term  co-parties  as  used  in  section  647  of  the  civil  code  means  parties 
to  the  judgment  appealed  from  and  not  co-plaintiffs  or  co-defendants.  Hildebrand 
V.  Sattley  Mfg.  Co.,  25  App.  218. 

When  only  a  part  of  joinl  judgment  defendants  appeal,  all  of  such  defendants 
must  be  named  as  appellants  in  the  assignment  of  errors.  Smith  ▼.  Fairfield,  167 
Ind.  41)1. 

If  in  an  action  concerning  real  estate  a  party  dies  after  judgment  but  before 
an  appeal  is  taken,  his  heirs  should  be  made  parties  to  the  appeal  and  served  with 
notice.    Rich  Grove  Tp.  v.  Emmett,  163  Ind.  560. 

647a.    Appeal  by  part  of  co-parties. 

Section  647a,  Bums*  R.  S.  1901,  relates  to  perfected  termrtime  appeals,  and  has  no 
application  to  appeals  prayed  for  in  term  but  which  are  not  perfected.  Bums  v. 
Trustees.  31  App.  640. 

Any  judgment  defendant  may  take  a  term-time  appeal  without  joining  any  of  his 
co-parties  or  serving  notice  on  them  of  the  appeal.  Snwill  v.  Hammes,  166  Ind.  656; 
Gunn  V.  Haworth,  159  Ind.  419;  Reiser  v.  Mills,  162  Ind.  366;  Evans  v.  Odem,  30 
App.  207;  Baltes  Land  Co.  v.  Sutton,  32  App.  14. 
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648.  Death  of  party  to  appeal,  notice. 

If  a  party  in  whose  favor  the  judgment  appealed  from  is  rendered  dies  before  the 
appeal  is  perfected,  the  appellant  must  proceed  aa  required  by  section  648  of  the  code 
to  confer  jurisdiction  on  the  appellate  court.     Hewitt  v.  Mills,  27  App.  218. 

If  a  judgment  plaintiff  dies  before  an  appeal  is  taken,  the  defendant  may  appeal  by 
oomplying  with  the  provisions  of  the  statute.  Western  Union  Co.  v.  Adams,  28 
App.  420. 

If  a  party  to  a  money  judgment  dies  before  an  appeal  is  taken,  his  personal  repre- 
sentative, and  not  his  heirs,  should  be  made  a  party  to  the  appeal  and  notice  thereof 
served  on  such  representative.     Sohl  v.  Evans,  29  App.  634. 

If  the  judgment  appealed  from  affects  only  the  life  estate  of  the  appellee  in  lands, 
and  the  appellee  dies,  neither  the  heirs  nor  personal  representatives  of  the  appellee 
can  be  substituted  as  parties.     Utter  v.  Kersey,  31  App.  26. 

If  a  party  to  an  action  concerning  real  estate  dies  after  judgment  but  before  an  ap- 
peal is  taken,  his  heirs  must  be  made  parties  to  an  appeal  and  notice  given  to  them. 
Rich  Grove  Tp.  v.  Emmett,  163  Ind.  560. 

If  a  defendant  dies  before  the  trial  of  a  cause  in  the  lower  court,  and  his  death 
is  suggested  of  record,  neither  his  heirs  nor  personal  representatives  can  be  substituted 
as  appellees  on  appeal.    Wilkinson  v.  Vordermark,  32  App.  633. 

649.  Death  no  abatement. 

If  the  judgment  appealed  from  affects  only  the  life  estate  of  the  appellee  in  lands, 
and  the  appellee  dies,  neither  the  heirs  nor  personal  representatives  of  the  appellee 
can  be  substituted  as  parties.    Utter  v.  Kersey,  31  App.  25. 

660.    Appeal  in  term,  bond,  transcript. 

The  filing  of  a  bond  is  an  essential  step  in  perfecting  a  term-time  appeal.  Goodrich  v. 
Stangland,   155   Ind.   279. 

If  one  judgment  defendant  takes  a  term-time  appeal  and  files  a  bond,  such  bond 
does  not  enure  to  the  benefit  of  other  defendants  so  as  to  create  a  term-time  appeal 
as  to  them.     Goodrich  v.  Stangland,  155  Ind.  279. 

If  a  party  taking  a  term-time  appeal  fails  to  file  a  transcript  in  the  supreme 
court  within  sixty  days  after  the  filing  of  the  appeal  bond  he  will  be  deemed  to  have 
abandoned  his  term-time  appeal.  Lake  Erie  Ry.  Ck>.  v.  Watkins,  157  Ind.  600;  Court 
of  Hongr  v.  Bankert,  31  App.  689. 

662.    Appeal  after  term,  notice,  transcript. 

When  an  appeal  is  taken  in  vacation,  the  rules  of  the  appellate  court  as  to  the 
filing  of  the  transcript  and  service  of  notice  on  the  appellee  must  be  complied  with 
or  the  appeal  will  be  dismissed.    Doak  v.  Hoot  McBride  Co.,  26  App.  138. 

[Acts  1905,  p.  490.     In  force  March  7,  1905.] 

668.  (646.)  Appeal  from  interlocutory  order. — 655.  Appeals  to  su- 
preme court  may  be  taken  from  an  interlocutory  order  of  any  circuit 
court  or  judge  thereof,  in  the  following  cases : 

First.  For  the  payment  of  money,  to  compel  the  execution  of  any  in- 
strument of  writing,  or  the  delivery  or  assignment  of  any  securities, 
evidences  of  debt,  documents  or  things  in  action. 

Second.  For  the  delivery  of  the  possession  of  real  property  or  the 
sale  thereof. 
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Third.  Granting  or  dissolving,  or  overruling  motions  to  dissolve  an 
injunction  in  term,  and  granting  an  injunction  in  vacation. 

Fourth.  Orders  and  judgments  upon  writs  of  habeas  corpus  made  in 
term  or  vacation:  Provided,  That  in  any  such  case  where  an  appeal  is 
taken  from  any  such  order  or  judgment  involving  the  custody  of  an  in- 
fant, the  court  from  which  such  appeal  is  taken  shall  make  such  order 
concerning  the  care  and  custody  of  such  infant  during  the  pendency  of 
such  appeal  as  shall  be  for  the  best  interest  of  such  infant. 

This  act  amendB  section  655  of  the  act  of  1881,  heing  section  658,  Bums'  R.  S.  1901. 
See  notes  to  section  658,  Burns'  R.  S.  1901. 

No  appeal  lies  from  an  interlocutory  order  denying  a  temporary  injunction  and 
vacating  a  temporary  restraining  order  theretofore  issued.  Terre  Haute  By.  Co.  y. 
St.  Joseph  R.  R.  Co.,  155  Ind.  27. 

If  several  interlocutory  orders  are  made  in  the  same  cause,  a  general  appeal  may 
be  taken. from  all  of  such  orders.     Gagnon  v.  French  Lick  Co.,  163  Ind.  087. 

On  an  appeal  from  an  interlocutory  order  it  is  only  necessary  to  show  to  sustain 
the  order  that  a  proper  case  ^exists  for  investigation  by  a  court  of  equity.  Gagnon 
V.  French  Lick  Co.,  163  Ind.  687. 

No  appeal  lies  from  an  order  of  court  requiring  a  witness  to  attend  before  an  officer 
and  give  his  deposition.    In  re  Ray,  155  Ind.  31. 

661.    Transcript  for  appeal 

When  an  appellant  desires  a  complete  transcript  of  the  record  made  for  an 
appeal  no  written  directions  are  necessary,  and  this  rule  is  not  changed  by  the  act 
of  1903.  Rutherford  v.  Prudential  Ins.  Co.  32  App.  423;  Featheringill  v.  State, 
33  App.  683. 

Rule  under  the  act  of  1903,  section  64  Ig  of  this  volume,  as  to  including  original 
bills  of  exceptions  containing  evidence  in  the  transcript  on  appeal.  Chicago  Ry.  Co.  y. 
Cunningham,  33  App.  145. 

If  the  appellant  directs  in  writing  the  portions  of  the  record  to  be  included  in  a 
transcript  for  appeal,  no  other  matters  should  be  included  in  the  transcript,  and  if 
other  matters  are  included  in  the  transcript  they  will  not  be  regarded  as  a  part  of 
the  record.  Brown  v.  Armfield,  155  Ind.  150;  McCaslin  v.  Advance  Mfg.  Q>.f  155 
Ind.  298;  Johnson  v.  Johnson,  156  Ind.  592;  Chestnut  v.  Southern  Ry.  Co.,  157  Ind. 
509. 

The  case  of  Tombaugh  v.  Grogg,  156  Ind.  355,  as  to  the  presumptions  arising 
when  an  original  bill  of  exceptions  is  certified  on  appeal  is  partially  overruled.  Boos  y. 
Lang,  163  Ind.  445. 

A  direction  to  a  clerk  to  certify  a  full  and  complete  transcript  to  an  .appellate 
court  on  appeal,  will  not  authorize  such  clerk  to  include  in  the  transcript  an  original 
bill  of  exceptions  containing  the  evidence.  Chestnut  v.  Southern  Ry.  Co.,  157  Ind. 
509;  Marcy  Mfg.  Co.  v.  Flint  Walling  Co.,  158  Ind.  173;  Berry  v.  Chicago  Ry.  Co., 
158  Ind.  668;  Drew  v.  Town  of  Geneva,  159  Ind.  364;  Boos  v.  Lang,  163  Ind.  445; 
McCabe  v.  Browder,  29  App.  362. 

If  written  directions  are  given  the  clerk  as  to  the  parts  of  the  record  to  be  included 
in  the  transcript,  and  such  request  does  not  include  the  original  bill  of  exceptions, 
the  clerk  may  include  such  bill  in  the  transcript  if  he  is  afterwards  requested  to  do  so 
by  the  appellant.     Schlichter  v.  Taylor,  31  App.  164. 

If  written  directions  are  given  to  the  clerk  as  to  the  parts  of  the  record  to  be 
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included  in  the  transcript  on  appeal,  such  directions  must  he  appended  to  the  tran- 
script in  order  that  the  cause  will  be  heard  on  appeal.    Hollis  v.  Roberts,  25  App.  426. 

If  a  bill  of  exceptions  contains  the  original  manuscript  of  the  evidence  and  also 
other  matters,  the  clerk  has  no  authority  to  detach  such  evidence  from  the  bill 
and  insert  it  into  the  transcript  and  then  copy  the  other  portions  of  the  bill  in  the 
transcript.     Mankin  v.  Pennsylvania  Co.   160  Ind.  447. 

The  certificate  of  the  clerk  to  a  transcript  should  be  at  the  close  of  the  transcript, 
and  should  authenticate  the  bill  of  exceptions  containing  the  evidence  as  well  as 
all  other  papers  and  entries  embraced  in  the  transcript.  Johnson  v.  Johnson,  156 
Ind.  592. 

The  certificate  of  the  clerk  to  a  transcript  must  have  the  seal  of  the  court  attached 
or  it  is  not  effective  for  any  purpose.  Johnson  v.  JoRnson,  156  Ind.  592;  Seipp 
Brewing  Co.  v.  Woolman,  26  App.  642;  Comstock  v.  Stoner,  30  App.  529. 

862.    Transcript,  certificate,  evidence,  omission. 

Order  book  entries,  including  pleadings  copied  therein,  are  made  a  part  of  the 
record  by  statute.     Cleveland  Ry.  Co.  v.  Wasson,  33  App.  316. 

A  summons  for  a  defendant  who  does  not  appear  to  the  action  should  appear  in 
the  record  on  appeal  in  order  to  show  jurisdiction  of  the  court  over  the  person 
of  ^ch  defendant.     Bartmess  v.  Holliday,  27  App.  544. 

If  a  pleading  appears  in  a  transcript  as  an  amended  pleading,  it  will  be  presumed 
to  be  the  amended  pleading  although  it  is  an  exact  copy  of  the  original  pleading. 
Indianapolis  Ry.  Co.  v.  Houlihan,   157  Ind.  494. 

If  pleadings  are  amended,  the  original  pleadings  are  no  longer  a  part  of  the 
record.  Worl  v.  Republic  Iron  Co.,  31  App.  16;  Chicago  Ry.  Co.  v.  Indiana  Co., 
32  App.  519. 

A  motion  which  has  been  copied  in  a  transcript  can  not  be  made  a  part  of 
a  bill  of  exceptions  by  reference  to  the  place  in  the  transcript  where  such  motion  is 
copied.     PitUburgh  Ry.  Co.  v.  Martin,  157  Ind.  216. 

If  the  clerk  of  the  court  to  which  a  cause  is  sent  on  change  of  venue  certifies  that 
the  transcript  contains  a  full  transcript  of  all  papers  filed,  including  pleadings, 
it  will  be  sufficient  to  show  that  the  pleadings  are  in  the  record.  Indianapolis  Transit 
Co.  V.  Andis,  33  App.  625. 

To  make  matters  a  part  of  the  record  by  an  order  of  court,  such  order  must  be 
made  on  the  motion  of  a  party  and  the  matter  must  be  entered  on  the  order  book 
as  a  part  of  the  order  of  court.     Board  v.  Gibson,  158  Ind.  471. 

No  original  papers  or  documents  can  be  inserted  in  a  transcript  on  appeal  except 
an  original  bill  of  exceptions  containing  the  evidence.  Mankin  v.  Pennsylvania  Co., 
160  Ind.  447. 

667.    Assignment  of  errors,  answer. 

An  assignment  of  errors  must  contain  the  full  names  of  the  parties,  and  when  parties 
appear  in  a  representative  capacity  they  must  be  so  named  in  the  assignment  of  errors. 
WTiUler  V.  Whisler,  162  Ind.  136. 

Hatters  of  law  only  can  be  a&signed  as  error  on  appeals  from  proceedings  to  contest 
wilU.    Wait  V.  Westfall,  161  Ind.  648. 

Each  supposed  error  must  be  specified  separately,  and  each  specification  must  be 
eomplete  in  itself.    Farmers  Ins.  Co.  v.  Yetter,  30  App.  187. 
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670.    Defects  disregfarded,  merits  fairly  tried. 

Whenever  it  afllrmatively  appears  by  the  record  on  appeal  that  the  merits  of  a 
case  have  been  fairly  tried  and  a  correct  result  reached,  the  judgment  will  not  be 
reversed  on  account  of  intermediate  errors.  Latshaw  v.  State,  156  Ind.  194;  Ellis  v. 
City  of  Hammond,  157  Ind.  267;  Cox  v.  Peltier,  159  Ind.  355;  Germania  Ins.  Co.  v. 
Pitcher,  160  Ind.  392;  Heas  v.  Cones  Mfg.  Co.,  25  App.  469;  Wortman  v.  Minich, 
28  App.  31;  Citizens  R.  R.  Co.  v.  Hamer,  29  App.  426;  Hedrick  v.  Robbius.  30 
App.  595;  McCoy  v.  Board,  31  App.  331;  Trent  v.  Edmonds,  32  App.  432. 

If  an  erroneous  instruction  is  given  to  the  jury  the  verdict  must  be  clearly  sup- 
l>orted  by  a  preponderance  of  the  evidence  before  the  error  will  be  disregarded  on 
appeal.     Stuck  v.  Yates,  30  App.  441;  Borkenstein  v.  Schrack,  31  App.  220. 

If  it  appears  by  special  findings  that  the  appellant  is  not  entitled  to  recover,  errors 
committed  in  ruling  on  demurrers  will  be  disregarded.  Peele  v.  Ohio  Oil  Co.,  158 
Ind.  374. 

WTienever  amendments  could  have  been  made  in  the  trial  court  to  cure  any  defects 
or  variances,  such  amendments  will  be  deemed  on  appeal  to  have  been  made.  Con- 
sumers Co.  V.  Eyer,  160  Ind.  424. 

672.    Reversal  on  appeal,  remanding,  instructions. 

The  supreme  court  may  reverse  a  judgment  and  remand  the  cause  with  instructions 
to  grant  a  new  trial  where  judgment  has  been  entered  on  a  special  finding  of  facts. 
McCoy  V.  Kokomo  Ry.  Co.   158  Ind.  662. 

If  on  the  return  of  a  general  verdict  in  favor  of  the  plaintiff  with  answers  to 
interrogatories  the  defendant  moves  for  a  new  trial  and  also  for  judgment  in  his 
favor  on  the  special  findings  and  the  latter  motion  is  sustained  and  on  appeal  the 
judgment  is  reversed  with  directions  to  enter  judgment  on  the  general  verdict,  the  de- 
fendant can  not  then  claim  that  his  motion  for  a  new  trial  is  pending  and  should 
be    ruled   upon.      Salem-Bedford    Co.    v.    Hobbs,    27    App.    604. 

674.    Notice  to  clerk  below-— Rehearing. 

The  time  fixed  by  statute  within  which  a  petition  for  a  rehearing  shall  be  filed 
can  not  be  extended  by  the  court.    Dudgeon  v.  Bronson,  159  Ind.  562. 

676.    Death  after  submission. 

If  a  party  to  an  appeal  dies  after  the  submission  of  a  cause,  judgment  will  be 
rendered  as  at  the  term  at  which  the  cause  was  submitted.  Haugh  v.  Smelscr.  31 
App.  571. 

ARTICLE    26.— EXECUTION. 

SEP.  PEC. 

691.     Enforcing  judgments.  782.     Redemption   by   ov^-ner,   sale    vacated. 

713.     Exemption   from  execution.  re-sale. 

744.     Sale  for  two-thirds  appraised  value.     817.     Execution,  imprisoning  female. 
778.     Certificate  of  purchase,  record,  as-       833.     Orders  of  court  a«  to  property. 

signment.  834a.  Railroad,  summoning  agent  to  answer. 

770.     Possession  of  land  for  year  after  sale. 

691.    Enforcing  jndgments. 

All  judgments  requiring  the  payment  of  money  are  to  be  enforced  by  executi<m. 
Hord  V.    Bradbury.    156   Ind.   30. 
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715.    Exemption  from  execution. 

U  under  a  decree  of  foreclosure  the  land  sells  for  less  than  the  sum  due  and  a 
receiver  is  appointed  to  collect  the  rents  during  the  year  allowed  for  redemption, 
the  mortgagor  can  not  claim  such  rents  as  exempt  from  execution  as  against  such 
decree  and  the  mortgagee.     Russell  v.  Bruce,  159  Ind.  553. 

No  property  is  exempt  from  sale  under  an  execution  on  a  judgment  rendered  to 
recoTcr  money  lost  at  gaming.     State  v.  Morgan,  160  Ind.  474. 

744.    Sale  for  two-thirds  appraised  value. 

If  a  judgment  does  not  authorize  a  sale  without  relief  of  appraisement  laws  and  a 
sale  is  made  without  any  appraisement,  such  sale  is  illegal  and  will  be  set  aside. 
Bellman  v.  Gemmill,  155  Ind.  33. 

Sales  of  property  made  by  assignees  of  insolvent  debtors  are  not  controlled  by  the 
etatute  requiring  property  sold  under  execution  to  be  sold  for  two-thirds  of  its 
appraised   value.     Peele  v.   Ohio  Oil  Co.    158  Ind.   374. 

778.  Certiflcate  of  purchase,  record,  assignment. 

Certificates  of  purchase  issued  to  purchasers  at  execution  sales  are  made  assignable 
by  sUtute.     Turpie  v.  Lowe,  158  Ind.  314. 

^  t 

779.  Possession  of  land  for  year  after  sale.  ^ 

The  owner  of  land  sold  imder  execution  is  entitled  to  the  land  for  a  year  after  liie 
sale,  and  is  entitled  to  the  rents  and  profits  during  such  year.  Russell  v.  Bruce, 
159  Ind.  553. 

782.    Sedemption  by  owner,  sale  vacated,  re-sale. 

If  land  sold  under  execution  is  redeemed  under  section  782,  Bums'  R.  S.  1001, 
the  sale  is  vacated  and  the  lien  of  the  judgment  is  reinstated  for  any  unpaid  balance 
and  the  land  may  be  resold  to  pay  such  balance.    Todd  v.  Oglebay,  158  Ind.  595. 

817.    Execution,  imprisoning  female. 

The  statute  prohibiting  the  imprisonment  of  females  under  executions  issued  against 
the  body,  does  not  prevent  the  imprisonment  of  a  female  for  contempt  in  refusing 
to  obey  an  order  of  court  to  pay  over  money  in  proceedings  supplementary  to  ex- 
ecution-   Joyce  V.  Everson,  161  Ind.  440. 

833.    Orders  of  court  as  to  proper^. 

A  female  may  be  attached  and  imprisoned  for  failure  to  comply  with  an  order 
of  court  requiring  the  delivery  of  money  or  property  made  in  proceedings  supplementary 
to  execQtlon.     Joyce  v.  Everson,  161  Ind.  440. 

8S4a.    Baihroad,  summoning  agent  to  answer. 

So  order  or  judgment  can  be  made  or  entered  against  the  agent  of  a  railroad 
company  under  section  834a,  Bums'  R.  S.  1901,  requiring  such  agent  to  pay  into 
eourt  money  received  by  him  to  be  applied  on  a  judgment  against  such  company  until 
after  racb  agent  has  been  summoned  to  appear  and  he  has  answered  as  to  the  amount 
of  funds  in  his  handi)  or  as  to  the  amount  he  will  probably  receive.  Chicago  Ry.  Qo. 
V.   Witt.  160  Ind.  680. 
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SEC. 

893. 

Entry,  survey,  effort  to  purchase, 

899. 

title. 

900. 

894. 

Condemnation,    complaint. 

901. 

895. 

Notice   by    clerk — Non-resident. 

902. 

896. 

Service   of   notice,   appraisers. 

903. 

897. 

Objections,   pleadings — Appeal. 

904. 

898. 

Appraisers,  oath,  duties. 
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ARTICLE  30.— ASSESSMENT  OF  DAMAGES. 


Payment   of   damages. 

Appeal,  procedure  on  trial. 

Costs. 

Damages,   failure  to  pay,   forfeiture. 

Lands   already   appropriated. 

Repeal. 


[Acts  1903,  p.  59.     In  force  April  15,  1905.] 

893.  Entry,  survey,  effort  to  purchase,  title. — 1.  That  any  person, 
corporation,  or  other  body  having  the  right  to  exercise  the  power  of 
eminent  domain  for  any  public  use,  under  any  statute,  existing  or  here- 
after passed,  and  desiring  to  exercise  such  power,  shall  do  so  only  in  the 
manner  provided  in  this  act  except  as  otherwise  provided  herein.  Be- 
fore proceeding  to  condemn,  such  person,  corporation  or  other  body, 
may  enter  upon  any  land  for  the  purpose  of  examining  and  surveying 
the  property  sought  to  be  appropriated  or  right  sought  to  be  acquired; 
and  shall  make  an  effort  to  purchase  for  the  use  intended  such  lands, 
right  of  way,  easement  or  other  interest  therein  or  other  property  or 
right.  In  case  such  land  or  interest  therein  or  property  or  right,  is  owned 
by  one  who  is  of  unsound  mind,  or  an  infant,  the  person,  corporation 
or  other  body  seeking  to  obtain  the  land  or  interest  therein  for  such 
use  may  purchase  the  same  of  the  regularly  constituted  guardian  of  such 
insane  person  or  infant;  and  if  such  purchase  shall  be  approved  by  the 
court  or  judge  thereof  appointing  such  guardian,  and  such  approval 
written  upon  the  face  of  the  deed,  such  conveyance  of  the  premises  so 
purchased,  and  the  deed  made  and  approved  by  such  court  or  judge, 
shall  be  valid  and  binding  upon  such  insane  person  or  infant.  The 
deed  so  given,  when  executed  in  lieu  of  condemnation,  shall  convey  only 
the  interest  stated  in  the  deed.  Wherever  land  is  taken  by  condemnation 
proceedings  the  entire  fee  simple  title  thereto  may  be  taken  and  acquired 
if  such  land  is  taken  for  the  site  of  a  station,  terminal,  power-house, 
sub-station,  round-house,  yard,  ear  bam,  office  building  or  any  other 
purpose  except  for  a  right-of-way. 

This  act  supersedes  sections  893  to  924,  of  Burns'  R.  S.  1901,  providing  for  the 
assessment  of   damages  for  property   taken  under  the   right  of  eminent  domain. 

The  section  numbers  given  this  act  begin  with  the  first  section  in  R.  S.  1901, 
providing  for  the  assessment  of  damages. 

See  section  66,  Burns*  R.  S.  1901,  for  constitutional  provision  as  to  appropriating 
property  and  notes  to  decisions. 

See  notes  to  section  893,  Bums*  R.  S.  1901,  for  reference  to  statutes  conferring 
the  right  to  exercise  the  power  of  eminent  domain,  and  notes  to  decisions  on  the 
subject 

See  notes  to  section  5160,  Bums'  R.  S.  1901,  for  reference  to  decisions  concerning 
the  right  of  railroad  companies  to  appropriate  lands. 
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See  sections  5468e-5468h,  Bums'  R.  S.  1901,  for  powers  conferred  upon  interurban 
railroad  companies  to  appropriate  lands. 

See  sections  5122a-5122f,  Burns'  R.  S.  1001,  for  powers  conferred  upon  pipe  line 
companies  to  appropriate  lands. 

Statutes  providing  for  the  appropriation  of  land  under  the  right  of  eminent 
dcMnain  being  in  derogation  of  the  comimon  law  are  to  be  strictly  construed.  San  Fran- 
cisco Co.  V.  Alameda  Co.,  36  Cal.  639. 

Property  can  not  be  authorized  to  be  appropriated  under  the  right  of  eminent  do- 
main for  a  purely  private  use  or  benefit.  Consolidated  Co.  v.  Central  Pac.  R. 
R,  Co.,  51   Cal.  269;   County  of  San  Mateo  v.  Coburn,    130  Cal.  631. 

Whether  the  taking  of  property  under  the  right  of  eminent  domain  is  for  a 
public  or  private  use  is  a  judicial  question,  and  the  declaration  of  the  legislature 
that  the  purpose  for  which  property  is  authorized  to  be  taken  is  a  public  use  is 
not  conclusive  upon  the  courts.  Logan  v.  Stogsdale,  123  Ind.  372;  County  of  San 
Mateo  y.  Coburn,  130  Cal.  631. 

The  power  to  condemn  land  which  has  been  appropriated  to  public  use  must  be 
conferred  either  by  express  or  implied  legislative  authority.  Indianapolis  R.  R. 
Co.  V.  Indianapolis  Transit  Co.,  33  App.  337. 

The  right  to  exercise  the  power  of  eminent  domain  is  involved  in  condemnation 
proceedings  and  the  use  of  property  appropriated  can  not  be  enjoined  because  of  errors 
in  the  proceedings.     Boyd  v.  Logansport  Co.,  161  Ind.  687. 

The  mode  provided  by  statute  for  the  taking  of  property  under  the  right  of 
eminent  domain  must  be  closely  pursued.  Indiana  Ry.  Co.  v.  Oakes,  20  Ind.  9; 
Southern  Pac.  R.  R.  Co.  v.  Wilson,  49  Cal.  396. 

If  a  court  refuses  to  appoint  appraisers  to  assess  damages  for  land  taken  under  the 
right  of  eminent  domain,  no  appeal  lies  from  such  order.  Lafayette  Ry.  Co.  v. 
Butner,  162  Ind.  460. 

894.  Condemnation — Complaint. — 2.  If  such  person,  corporation  or 
other  body  shall  not  agree  with  the  owner  of  the  land,  or  other  prop- 
erty or  right  or  with  such  guardian,  touching  the  damages  sustained  by 
such  owner,  as  provided  in  the  last  section,  the  person,  corporation  or 
other  body  so  seeking  to  condemn  may  file  a  complaint  for  that  purpose 
in  the  ofSce  of  the  clerk  of  the  circuit  or  superior  court  of  the  county 
where  such  land  or  other  property  or  right  is  situated.  Such  complaint 
shall  state: 

First.  The  name  of  the  person,  corporation  or  other  body  desiring 
to  condemn  such  lands,  or  other  property  or  right,  who  shall  be  styled 
plaintiff; 

Second,  The  names  of  all  owners,  claimants  and  holders  of  liens  on 
the  property  or  right,  if  known,  or  a  statement  that  they  are  unknown, 
who  shall  be  styled  defendants; 

Third.  The  use  the  plaintiff  intends  to  make  of  the  property  or  right 
sought  to  be  appropriated; 

Fourth.  If  a  right  of  way  be  sought,  the  location,  general  route,  width 
and  termini  thereof; 

Fifth.  A  specific  description  of  each  piece  of  land  sought  to  be  taken, 
and  whether  the  same  includes  the  whole  or  only  a  part  of  the  entire  par- 
cel or  tract.  And  in  all  cases  where  land  is  sought  to  be  condemned  by 
a  municipal  corporation  for  a  public  use  which  confers  benefits  on  any 
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lands,  a  specific  description  of  each  piece  of  land  to  whicH  the  plaintiff 
alleges  such  benefits  will  accrue.  Plats  of  the  lands  alleged  to  be  affected 
may  accompany  such  descriptions; 

Sixth.  That  such  plaintiff  has  been  unable  to  agree  for  the  purchase 
of  such  lands  or  interest  therein  other  property  or  right  with  such  owner, 
owners  or  guardian,  as  the  case  may  be,  or  that  such  owner  is  insane  or 
an  infant  and  has  no  legally  appointed  guardian;  or  is  a  non-resident 
of  the  state  of  Indiana.  All  parcels  lying  in  the  county,  and  required 
for  the  same  public  use,  may  be  included  in  the  same  or  separate  pro- 
ceedings at  the  option  of  the  plaintiff ;  but  the  court  or  judge  may  con- 
solidate or  separate  such  proceedings  to  suit  the  convenience  of  parties, 
and  the  ends  of  justice.  The  filing  of  such  complaint  shall  constitute 
notice  of  such  proceedings  to  all  subsequent  purchasers  and  enciun- 
brances  of  the  property,  who  shall  be  bound  thereby. 

See  section  896,  Burns'  R.  S.   1901,  and  notes. 

896.  Notice  by  clerk — ^Non-resident. — 3.  Upon  the  filing  of  such  com- 
plaint the  clerk  shall  issue  a  notice,  which  shall  contain  the  napies  of  the 
parties,  a  general  description  of  the  whole  property,  a  statement  of  the 
public  use  for  which  it  is  sought,  a  reference  to  the  complaint  for  de- 
scriptions of  the  respective  parcels,  and  requiring  the  defendants  to  ap- 
pear on  a  day,  to  be  fixed  by  the  plaintiff  by  indorsement  on  the  com- 
plaint, and  show  cause  why  the  property  described  should  not  be  con- 
demned as  prayed  for  in  the  complaint.  In  all  other  particulars  the  no- 
tice must  be  in  the  form  of  a  summons  in  civil  actions,  and  must  be 
served  in  like  manner.  Upon  a  showing,  by  affidavit,  that  any  defendant 
is  a  nonresident  of  the  State  of  Indiana,  or  that  his  name  or  residence 
is  unknown,  publication  and  proof  thereof  shall  be  made  as  provided  in 
section  four  hereof. 

See  section  898,  Burns'  R.  S.  1901,  and  notes. 

896.  Service  of  notice — ^Appraisers. — 4.  Upon  return  of  such  notice 
showing  service  thereof  for  ten  days,  or  proof  of  publication  for  three 
successive  weeks  in  a  weekly  newspaper  of  general  circulation  printed 
and  published  in  the  English  language  in  the  county  in  which  the  land 
sought  to  be  appropriated  is  situated,  the  last  publication  to  be  five 
days  before  the  day  set  for  the  hearing,  and  it  shall  be  the  duty  of  the 
clerk  of  the  court,  in  which  the  proceedings  are  pending,  upon  the  first 
publication,  to  send  to  the  postoffiee  address  of  each  nonresident  land 
owner,  whose  land  will  be  affected  by  said  proceedings,  a  copy  of  said 
notice,  if  the  postoflSce  address  of  such  owner  or  owners  can  be  ascer- 
tained by  inquiry  at  the  office  of  the  treasurer  of  said  county,  and  the 
court  or  judge  in  vacation  being  satisfied  of  the  regularity  of  the  pro- 
ceedings, and  the  right  of  the  plaintiff  to  exercise  the  power  of  eminent 
domain  for  the  use  sought,  shall  appoint  three  disinterested  freeholders 
of  the  county  to  assess  the  damages,  or  the  benefits  and  damages,  as  the 
case  may  be,  which  the  owner  or  owners  severally  may  sustain,  or  be 
entitled  to,  by  reason  of  such  appropriation. 
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897.  Objections — Pleadings — ^AppeaL — 5.  Any  defendant  may  object 
to  such  proceedings  on  the  ground  that  the  court  has  no  jurisdiction  either 
of  the  subject  matter  or  of  the  person,  or  that  the  plaintiff  has  no  right 
to  exercise  the  power  of  eminent  domain  for  the  use  sought,  or  for  any 
other  reason  disclosed  in  the  complaint  or  set  up  in  such  objections. 
Such  objections  shall  be  in  writing,  separately  stated  and  numbered, 
and  shall  be  filed  not  later  than  the  first  appearance  of  such  defendant ; 
and  no  pleadings  other  than  the  complaint  and  such  statement  of  objec- 
tions shall  be  allowed  in  such  cause,  except  the  answer  provided  for  in 
section  eight  of  this  act:  Provided,  That  amendments  to  pleadings  may 
be  made  upon  leave  of  court.  K  any  such  objection  shall  be  sustained, 
the  plaintiff  may  amend  his  complaint  or  may  appeal  to  the  supreme  or 
appellate  court  from  such  decision,  as  and  in  the  manner  that  appeals 
are  taken  from  final  judgments  in  civil  actions,  of  which  appeal  all  the 
parties  shall  take  notice  and  by  which  they  shall  be  bound.  But  if  such 
objections  are  overruled  the  court,  or  judge,  shall  appoint  appraisers 
as  provided  for  in  this  act ;  and  from  such  interlocutory  order  overruling 
such  objections  and  appointing  appraisers  such  defendants,  or  any  of 
them,  may  appeal  to  the  supreme  or  appellate  court  from  such  decisions 
as  and  in  the  manner  that  appeals  are  taken  from  final  judgments  in 
civil  actions,  upon  filing  with  the  clerk  of  such  court  a  bond  with  such 
penalty  as  the  court,  or  judge,  shall  fix,  with  sufficient  surety,  payable 
to  the  plaintiff,  conditioned  for  the  diligent  prosecution  of  such  appeal 
and  for  the  payment  of  the  judgment  and  costs  which  may  be  affirmed 
and  adjudged  against  the  appellants.  Such  appeal  bond  shall  be  filed 
within  ten  days  after  the  appointment  of  such  appraisers.  All  the  parties 
shall  take  notice  of  and  be  bound  by  such  appeal.  The  transcript  shall 
be  filed  in  the  office  of  the  clerk  of  the  supreme  court  within  thirty 
days  after  the  filing  of  the  appeal  bond.  Such  appeal  shall  not  stay  pro- 
ceedings in  such  cause. 

See  notes  to  sections  908  and  5160,  Burns'  R.  S.   1901. 

If  a  court  refuses  to  appoint  appraiser  to  assess  damages  for  lands  taken  under 
the  right  of  eminent  domain,  no  appeal  lies  from  the  order  of  the  court.  Lafayette  Ry. 
Co.  T.  Butner,  162  Ind.  460. 

898.  Appraisers — Oath — ^Duties. — 6.  Such  appraisers  shall  take  an 
oath  that  they  have  no  interest  in  the  matter  and  that  they  will  honestly 
and  impartially  make  such  assessment.    They  shall  determine  and  report : 

First.  The  value  of  each  parcel  of  property  sought  to  be  appropriated, 
and  the  value  of  each  separate  estate  or  interest  therein ; 

Second.  The  value  of  all  improvements  thereon  pertaining  to  the 
realty ; 

Third.  The  damages  to  the  residue  of  the  land  of  such  owner  or  own- 
ers to  be  caused  by  taking  out  the  part  sought  to  be  appropriated ; 

Fourth.  Such  other  damages  as  will  result  to  any  persons  or  corpora- 
tion from  the  construction  of  the  improvements  in  the  manner  proposed 
by  the  plaintiff; 
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Fifth.  In  case  the  land  is  sought  to  be  taken  by  a  municipal  corpo- 
ration for  a  public  use  that  confers  benefits  on  any  lands,  the  report 
shall  also  state  the  benefits  which  will  accrue  to  each  parcel  of  property, 
set  opposite  each  description  of  the  same,  whether  described  in  the  com- 
plaint or  not.  In  estimating  the  damages  specified  in  the  foregoing  first, 
second,  third  and  fourth  clauses,  no  deduction  shall  be  made  for  any 
benefits  that  may  result  from  such  improvement.  For  the  purpose  of 
assessing  compensation  and  damages,  the  right  thereto  shall  be  deemed  to 
have  accrued  at  the  date  of  the  service  of  the  notice  provided  in  section 
three,  and  its  actual  value,  at  that  date,  shall  be  the  measure  of  compen- 
sation for  all  property  to  be  actually  taken,  and  the  basis  of  damages 
to  property  not  actually  taken  but  injuriously  affected,  except  as  to  the 
damages  stated  in  the  fourth  clause  hereof. 

See  section  922,  Burns*  R.  S.  1901,  and  notes. 

In  assessing  damages  for  lands  taken  for  a  right  of  way  for  a  railroad,  the  benefits 
accruing  to  the  landowner  by  the  construction  of  the  road  can  not  be  considered. 
Chicago  Ry.  Co.  v.  Curless,  27  App.  306;  Chicago  Ry.  Co.  v.  V^inslow,  27  App.  316. 

899.  Payment  of  damages. — 7.  If  the  plaintiff  shall  pay  to  the  clerk 
of  such  court  the  amount  of  damages  thus  assessed,  it  shall  be  lawful 
for  such  plaintiff  to  take  possession  of  and  hold  the  interest  in  the  lands 
so  appropriated  for  the  uses  stated  in  such  complaint  subject  to  the  ap- 
peal provided  for  in  section  five  of  this  act.  But  the  amount  of  such 
benefits  or  damages  shall  be  subject  to  review  as  provided  in  the  next 
section. 

See  notes  to  sections  913,  914,  Burns'  R.  S.  1901. 

900.  Appeal — Procedure  on  trial. — 8.  Any  party  to  such  action  ag- 
grieved by  the  assessment  of  benefits  or  damages,  may  file  written  excep- 
tions thereto  in  the  office  of  the  clerk  of  such  court  in  vacation,  or  in 
open  court  if  in  session,  within  ten  days  after  the  filing  of  such  report, 
and  the  cause  shall  further  proceed  to  issue,  trial  and  judgment  as  in 
civil  actions;  the  court  may  make  such  further  orders,  and  render  such 
findings  and  judgments  as  may  seem  just.  Such  judgment  as  to  benefits 
or  damages  shall  be  appealable  by  either  party  as  in  civil  actions  to  the 
appellate  or  supreme  court. 

See  section  908,  Bums*  R.  S.   1901,  and  notes. 

No  appeal  lies  from  an  order  of  court  refusing  to  appoint  appraisers  to  assess 
damages.    Lafayette  Ry.  Co.  v.  Butner,  162  Ind.  460. 

901.  Costs. — 9.  The  costs  of  the  proceedings  shall  be  paid  by  the 
plaintiff,  except  that  in  case  of  contest,  the  additional  costs  thereby 
caused  shall  be  paid  as  the  court  shall  adjudge. 

902.  Damages— Failure  to  pay— Forfeiture. — 10.  Should  the  person, 
corporation  or  other  body  seeking  such  appropriation  fail  to  pay  the 
damages  appraised  within  a  reasonable  time  after  the  report  of  the  ap- 
praisers is  filed,  in  case  no  exceptions  are  filed  thereto,  or  fail  to  pay  the 
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jndgment  and  costs  rendered  against  it  in  the  circuit  or  superior  court 
within  a  reasonable  time  after  rendition,  or,  in  case  of  appeal,  affirmance 
of  the  jndgment,  or  fail  to  take  possession  of  such  land  and  adopt  it  to 
the  use  for  which  it  was  appropriated  within  five  years  from  payment 
of  the  award  or  judgment,  such  person,  corporation  or  other  body  shall, 
except  where  a  fee  simple  is  taken,  forfeit  all  rights  in  and  to  such  real 
estate  as  fully  and  completely  as  though  no  such  appropriation  had  been 
made.  An  action  to  declare  such  forfeiture  may  be  brought  by  any  per- 
son in  interest,  or  the  question  of  such  forfeiture  may  be  raised  by  di- 
rect allegation  in  any  subsequent  proceedings  by  any  other  person,  cor- 
poration or  other  body  to  appropriate  such  property  for  a  public  use, 
to  which  proceedings  such  person,  corporation  or  other  body  seeking  the 
former  appropriation  in  lieu  thereof  is  made  a  party. 
See  section  913,  Burns'  R.  S.  1901,  and  notes. 

903.  Lands  already  appropriated. — 11.  Any  person  having  an  interest 
in  any  land  which  has  heretofore  been  or  may  hereafter  be  taken  for 
any  public  use,  without  having  first  been  appropriated  under  this  or  any 
prior  law,  may  proceed  to  have  his  damages  assessed  under  this  act,  sub- 
stantially in  the  manner  herein  provided. 

See  section  921,  Burns'  B.  S.   1901,  and  notes. 

904.  Repeal. — 12.  All  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed:  Provided,  That  this  repeal 
shall  not  affect  pending  proceedings,  but  such  proceedings  may  be  com- 
pleted as  if  this  act  had  never  been  passed;  and  Provided  further.  That 
this  act  shall  not  be  construed  to  repeal  an  act  entitled  ''An  act  in  rela- 
tion to  the  crossings  of  street  railroads,  interurban  street  railroads,  or 
suburban  street  railroads  and  railroads,  and  declaring  an  emergency," 
approved  March  3,  1903,  but  such  proceedings  may  be  instituted  and 
carried  to  completion  under  such  act  as  though  this  act  had  not  been 
passed. 


.    ARTICLE   31.— ATTACHIVIENT. 
BBC.  SEC. 

925.     Causes   for   attachment.  940.     Bond  for  restitution. 

930.     Order,  quashing  writ.  943.    Affidavit  and  summons  for  garnishee. 

925.    Causes  for  attachment. 

In  certain  cases  an  action  hy  attachment  may  he  prosecuted  whether  the  cause 
of  action  he  due  or  not.     Trent  v.  Edmonds,  32  App.  432. 


Order,  quashing  writ. 

Hie  quashing  of  a  writ  of  attachment  does  not  carry  with  it  the  complaint  in  the 
action.     Hartford  Ins.  Co.  v.  Bryan,  25  App.  406. 
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940.    Bond  for  restitution. 

If  the  defendant  in  an  attachment  suit  appears  to  the  action  and  executes  a  bond  for 
the  performance  of  the  judgment,  a  personal  judgment  may  be  rendered  against 
him.     New  Albany  Co.  v.  Sulzer,  29  App.  89. 

An  action  on  a  restitution  bond  executed  in  an  attachment  is  not  barred  by  an  ap- 
peal from  the  attachment  judgment  although  execution  on  such  judgment  is  stayed 
by  an  appeal  bond.    Hoyle  v.  Stellwagen,  30  App.  674. 

943.    Affidavit  and  summons  for  garnishee. 

In  an  action  on  a  bond  executed  to  obtain  a  summons  against  a  garnishee,  the 
defendant  is  estopped  to  assert  that  the  attachment  suit  was  illegal  because  no  aflida\it 
for  an  attachment  was  ever  filed.    Davis  v.  Bickel,  25  App.  378. 

ARTICLE   32.— ATTORXEYS. 

SEC.  SEC. 

973.    Attorney,  conducting  civil  actions.       980.     Authority  of  attorney. 

973.    Attorney,  conducting  civil  actions. 

The  names  of  remonstrators  may  be  signed  by  an  attorney  to  a  remonstrance  against 
the  issuing  of  a  license  for  the  sale  of  liquors.  Cochell  v.  Reynolds,  15t»  Ind.  14; 
White  v.   Furgeson,  29  App.   144. 

980.    Authority  of  attorney. 

Attorneys  have  authority  to  receive  money  on  judgments  obtained  for  their  clients 
and  to  enter  satisfaction  of  the  judgment  on  record.  State  v.  Henning.  158  Ind. 
196. 

ARTICLE  34.— CHANGE  OF  NAME. 

SEC. 

1015.     Publication,   proof,   copy   of  order   filed. 

[Acts  1905,  p.  447.     In  force  March  6,  1905.] 

1015.  Publication,  proof,  copy  of  order  filed. — 4.  Proof  of  the  publi- 
cation required  in  this  act  shall  be  made  by  filing  a  copy  of  such  pub- 
lished notice,  verified  by  the  aflSdavit  of  a  disinterested  person,  and  when 
such  proof  of  such  publication  is  made,  the  court  shall  proceed  to  herein 
determine  said  petition  and  make  such  order  and  decree  therein  as  to 
such  court  shall  seem  just  and  reasonable.  A  certified  copy  of  such  or- 
der and  decree,  shall,  within  ten  days  after  the  entering  of  the  same 
by  said  court,  be  filed  with  the  secretary  of  state. 

This  act  amends  section  4  of  the  act  of  1852,  being  section  1015,  Burns'  R.  S. 
1901. 

ARTICLE  35.— COXTEMPTS  OF  COURT. 

SKC.  SEC. 

1022.     Contempt,  punishment.  1023.     Trial  for  contempt,  appeal. 

1022.    Contempt,  punishment. 

Females  may  be  imprisoned  for  contempt  in  refusing  to  comply  with  orders  of 
courts.     Joyce  v.  Everson,   161   Ind.  440. 
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1023.    Trial  for  contempt,  appeal. 

Courts  haye  inherent  power  to  punish  direct  contempts  independent  of  legislative 
authority,  but  the  legislature  may  regulate  the  procedure  in  such  cases.  Mahoney  v. 
SUte,  33  App.  655. 

When  a  statement  is  filed  by  a  judge  charging  a  direct  contempt,  such  statement 
imports  absolute  verity.     Mahoney  V.  State,  33  App.  655. 

No  arraignment  of  the  accused  is  necessary  on  the  trial  of  charges  of  contempt,  nor 
need  he  lile  any  answer.    Mahoney  v.  State,  33  App.  655. 

The  state  may  appeal  in  proceedings  for  contempt  imder  the  statute  providing 
for  appeals  in  criminal  actions.     State  v.  Rockwood,  159  Ind.  94. 

If  the  puniahment  for  a  contempt  is  a  fine  of  more  than  $50,  or  imprisonment, 
the  defendant  may  move  for  a  new  trial,  and  if  the  motion  is  overruled  he  may 
appeal.    Mahoney  v.  State,  33  App.  655. 

ARTICLE    37.—DIVORCE. 

SEC  SEC. 

1042.  Divorce,  opening  judgment.  1058.     Custody  of  children. 

1043.  Petition  for  divorce,  residence,  affi-     105Ba.  Children  sent  to  orphans*  home. 

davit,  proof.  1058b.  Decree  to  specify. 

1044.  Causes  for  divorce.  1058c.  Copy  of  decree  authority. 

1045.  Adultery,   when  not  granted.  1059.     Decree  for  alimony,  payment. 
1048.    Notice     by     publication,     mailing  1061a.  Separation  from  bed  and  board. 

copy.  1061b.  Alimony,  sale  of  property,  children. 

1050a.  Notice  to  prosecutor,  defense.  1061c.  No  repeal,  divorce,  adultery. 

1054.    Interlocutory   orders,   expenses  of     106 Id.  Residence,  proof,  practice. 

wife.  1061e.  Cohabitation,  penalty. 

1057.    Alimony,    amount. 

1042.  Divorce,  opening  judgment. 

If  a  decree  of  divorce  is  obtained  on  service  by  publication,  the  decree  can  not 
be  opened  after  the  person  obtaining  the  divorce  is  dead  and  no  question  of 
alimony  or  property  rights  were  involved  in  the  decree.  Day  v.  Nottingham,  160  Ind. 
408. 

1043.  Petition  for  divorce,  residence,  affidavit,  proof. 

A  complaint  for  a  divorce  containing  the  necessary  allegations  as  to  the  residence 
of  the  plaintiff  and  which  is  sworn  to,  is  a  sufficient  compliance  with  the  statute 
requiring  the  plaintiff  to  file  an  affidavit  as  to  residence.  Stewart  v.  Stewart,  28 
App.  378. 

If  the  residence  of  the  plaintiff  is  not  proven  by  two  witnesses  having  the  stat- 
utory qualifications,  a  decree  for  a  divorce  in  favor  of  the  plaintiff  will  be  reversed. 
Bedcer  v.  Becker,  160  Ind.  407;   Cummins  v.  Cummins,  30  App.  671. 

Actions  for  divorce  are  regarded  as  civil  actions  in  so  far  as  the  divorce  act 
fails  to  prescribe  rules  of  procedure.     Eikenbury  v.  Eikenbury,  33  App.  69. 

1044.  Causes  for  divorce. 

A  husband  may  obtain  a  divorce  because  of  cruel  and  inhuman  treatment  on  the  part 
of  the  wife.     Spitzmesser  v.  Spitzmesser,  26  App.  532. 

Manslaughter  is  an  infam!ous  crime  within  the  meaning  of  the  statute  specifying 
the  causes  for  a  divorce.     Sutherlin  v.  Sutherliu,  27  App.  301. 
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If  it  is  shown  that  a  parfy  applying  for  a  divorce  is  guilty  of  an  act  which 
would  entitle  the  other  party  to  a  divorce,  the  applicant  is  not  entitled  to  a  divorce. 
Eikenhury  v.  Eikenhury,  33  App.  69. 

1045.    Adultery,  when  not  granted. 

If  a  party  applying  for  a  divorce  is  proven  to  have  been  guilty  of  adultery,  such 
party  is  not  entitled  to  a  divorce  for  any  other  statutory  cause.  Eikenhury  v.  Eiken- 
hury, 33  App.  69. 

1048.    Notice  by  publication,  mailing  copy. 

The  fact  that  the  affidavit  on  which  notice  by  publication  is  given  in  an  action  for 
divorce  is  made  by  the  plaintiff  in  the  action  will  not  render  the  decree  void  for 
want  of  jurisdiction.     Day  v.  Nottingham,   160  Ind.  408. 

[Acts  1903,  p.  393.     In  force  March  9,  1903.] 

1050a.  Notice  to  prosecutor,  defense. — 1.  That  whenever  a  petition 
for  the  granting  of  a  divorce  shall  be  filed  in  any  of  the  circuit  or  su- 
perior courts  of  this  state,  and  the  time  fixed  in  the  summons  issued  on 
said  petition  for  the  return  thereof  has  expired,  and  there  is  no  bona  fide 
appearance  of  counsel  for  defendant  entered  in  the  appearance  docket 
of  said  courts  for  the  purpose  of  making  a  good  faith  defense,  in  the 
opinion  of  said  courts,  it  shall  be  the  duty  of  the  judges  of  said  courts 
to  notify  the  prosecuting  attorney  of  the  judicial  district  where  said 
courts  are  situated  to  enter  his  name  upon  the  appearance  docket  where 
said  cause  is  docketed,  and  he  shall  resist  and  defend  said  petition  on 
behalf  of  and  in  the  name  of  the  State  of  Indiana. 

This  act  amends  section  1  of  the  act  of  1901,  being  section  1050a,  Bums'  R.  S. 
1901. 


1054.    Interlocutory  orders,  expenses  of  wife. 

In  making  an  allowance  to  a  wife  for  expenses  in  a  divorce  suit,  such  allowance 
may  include  the  attorney  fees  of  the  wife's  attorney.  De  Ruiter  v.  De  Ruiter,  28 
App.  9. 

The  action  of  the  court  in  making  an  allowance  to  a  wife  in  an  action  for  divorce 
can  not  be  reviewed  by  assigning  such  action  as  a  cause  for  a  new  txial.  Stewart 
V.  Stewart,  28  App.  378. 

1057.    Alimony,  amount. 

The  amount  of  alimony  that  should  be  allowed  in  decreeing  a  divorce  is  largely 
within  the  discretion  of  the  trial  court,  but  such  action  may  be  reviewed  on 
appeal.     Stutsman  v.  Stutsman,  30  App.  645. 

In  awarding  alimony  the  court  may  take  into  consideration  the  amount  of  the 
estate  of  each  of  the  parties  and  the  ability  of  the  husband  to  earn  money.  Stuts- 
man V.  Stutsman,  30  App.  645. 

If  an  appeal  is  taken  from  a  judgment  allowing  alimony  and  the  defendant 
remarries,  the  appeal  will  be  dismissed.    Rariden  v.  Rariden,  33  App.  284. 


Digitized  by 


Google 


;7  DIVORCE.  §    1058 

1058.    Custody  of  children. 

On  decreeing  a  divorce  it  is  the  duty  of  the  court  to  make  provision  for  the 
guardianship,  custody,  support,  and  education  of  the  minor  children  of  the  parties. 
Stone  V.   Stone,    158   Ind.   628. 

Coarts  have  power  to  modify  decrees  in  divorce  cases  with  respect  to  the 
minor  children  of  the  parties  without  there  being  a  reservation  in  such  decrees 
conferring  such  power.     Stone  v.  Stone,  158  Ind.  628;  Tobin  v.  Tobin,  29  App.  382. 

A  decree  of  divorce  may  be  so  modified  after  its  rendition  as  to  require  a  father 
to  contribute  to  the  support  of  minor  children  although  no  such  provision  was 
contained  in  the  original  decree.     Tobin  v.  Tobin,  29  App.  382. 

A  judgment  in  a  habetis  carpus  proceeding  awarding  the  custody  of  a  minor  child 
to  one  of  its  parents,  does  not  preclude  a  court  on  subsequently  decreeing  a  divorce 
of  sudi  parents  from  determining  as  to  the  custody  of  such  child.  Everitt  v.  Everitt, 
20  App.  508. 

A  decree  in  a  divorce  case  requiring  the  father  of  minor  children  to  contribute 
to  their  support  such  sums  as  the  court  may  from  time  to  time  direct,  does  not 
become  a  lien  on  the  land  of  such  father.  Matthews  v.  Wilson,  31  App.  90. 

[Acts  1903,  p.  39.     In  force  February  21,  1903.] 

1058a.  Children  sent  to  orphans'  home. — 1.  That  all  judges  of  the 
circuit  and  superior  courts  of  the  State  of  Indiana  shall  have  the  power 
and  authority  in  any  and  all  divorce  cases  to  take  minor  children,  under 
the  age  of  sixteen  years,  from  the  parents  of  such  children,  and  place 
them  in  the  Orphans'  Home  of  the  county  where  such  divorce  suit  orig- 
inated, when  in  the  judgment  of  the  judge  trying  said  cause  the  parents 
of  any  such  child  or  children  are  unable  financially  or  are  for  any  reason 
unfit  persons  to  have  their  care,  custody  and  education. 

1058b.  Decree  to  specify. — 2.  The  disposition  of  any  such  children 
shall  be  specified  and  recited  in  the  decree  of  the  court  trying  any  such 
cause. 

1058c.  Copy  of  decree  authority. — 3.  A  certified  copy  of  any  such 
decree  shall  be  suflScient  warranty  and  authority  to  admit  any  such  child 
or  children  into  such  Orphans'  Home,  as  provided  in  this  act,  and  upon 
presentation  of  any  such  child  or  children  with  a  certified  copy  of  said 
decree,  the  matron,  or  person  or  persons  in  charge  of  any  such  home, 
shall  admit  any  such  child  or  children  and  provide  and  care  for  them  in 
the  same  manner  as  provided  by  law  for  other  inmates  of  such  home. 

1059.    Decree  for  alimony,  payment. 

A  court  on  decreeing  a  divorce  has  no  authority  to  require  the  husband  to  pay 
to  the  wife  a  specified  sum  weekly  until  the  further  order  of  the  court  as  alimony. 
Marsh  y.  Marsh,  162  Ind.  210. 

The  payment  of  a  judgment  for  alinlony  can  not  be  enforced  by  contempt  proceedings. 
iiarsh  T.  Marsh,  162  Ind.  210. 

[Acts    1903,    p.    114.      In    force    April    23,    1903.] 

1061a.  Separation  from  bed  and  board. — 1.  That  a  separation  from 
bed  and  board  for  a  limited  time  may  be  decreed  by  the  superior  and 
circuit  courts  of  this  state  for  the  following  reasons: 
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(a)  Adultery,  if  it  is  not  the  result  of  connivance  or  consent  of  the 
parties,  and  plaintiff  is  not  guilty  of  the  same  offense. 

(6)  Desertion,  or  where  the  wife  is  plaintiff,  neglect  or  refusal  to 
suitably  provide  for  her,  covering  a  period  of  six  months. 

(c)  Habitual  cruelty  of  one  party  towards  the  other  or  such  constant 
strifes  of  both  parties  as  render  their  living  together  intolerable. 

(d)  Habitual  drunkenness  of  either  party,  or  the  confirmed  excessive 
use  of  morphine,  cocaine  or  any  other  drug. 

(e)  Gross  and  wanton  neglect  of  conjugal  duty  of  either  party,  cov- 
ering a  period  of  six  months. 

1061b.  Alimony,  sale  of  property,  children.  —  2.  Upon  decreeing  a 
temporary  separation,  the  court  may  grant  alimony  and  make  such  fur- 
ther decrees,  as  it  shall  deem  just  and  expedient,  concerning  the  estate, 
and  maintenance  of  the  parties,  or  either  of  them.  The  court  may  de- 
cree that  the  guilty  party  shall  temporarily  forfeit  all  ri^ht  to  participate 
in  the  property,  and  income  of  the  other,  and  it  may  authorize  the  sale 
of  property  belonging  to  either  party,  without  the  other  party  joining 
in  the  conveyance :  Provided,  That  the  rights  of  either  party  in  the  prop- 
erty so  sold  shall  not  be  less  than  the  rights  now  provided  by  law  where 
sales  are  made  on  execution.  As  regards  the  custody,  care  and  main- 
tenance of  the  children  in  such  family,  the  court  can  make  provisions 
as  justice  and  expediency  require.  From  time  to  time  afterwards,  on 
the  petition  of  either  party,  the  court  may  revise  and  alter  such  decrees 
regarding  property,  and  income,  and  concerning  the  care,  custody  and 
maintenance  of  the  children,  as  the  altered  circumstances  of  the  parents 
and  the  benefit  of  the  children  may  require. 

1061c.  No  repeal,  divorce,  adultery. — 3.  This  act  is  not  intended  to 
and  shall  not  repeal  or  affect  any  existing  law  as  to  granting  absolute 
divorces,  and  the  obtaining  of  a  temporary  separation  under  this  law 
shall  not  be  a  bar  to  the  entering  of  a  suit  for  absolute  divorce  by  either 
party.  Where  the  party  obtaining  the  temporary  separation  commits 
adultery  he  or  she  shall  at  once  forfeit  all  benefits  and  rights  given  to 
him  or  her  and  still  enjoyed  by  him  or  her  under  the  obtained  decree  of 
separation. 

1061d.  Residence,  proof,  practice. — 4.  In  granting  a  separation  from 
bed  and  board  for  a  limited  time,  the  same  length  of  residence  and  proof 
thereof,  and  the  practice  and  proceedings  of  the  court  shall  be  the  same 
as  in  cases  of  absolute  divorce. 

1061e.  Cohabitation,  penalty. — 5.  If  any  parties  who  have  been 
g:ranted  a  separation  from  bed  and  board  for  a  limited  time,  shall  co- 
habit together  during  the  time  for  which  they  are  so  separated,  they  or 
either  of  them  shall  be  guilty  of  a  misdemeanor  and  may  be  fined  in  any 
sum  not  exceeding  fifty  dollars,  to  which  may  be  added  imprisonment  in 
the  county  jail  for  a  period  not  exceeding  six  months. 
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ARTICLE    38.— EJECTJilEXT. 

SEC.  KEC. 

1067.  Answer  in  denial,  proof.  1085.  Recording  proceedings. 

1070.  Use  of   premises,   recovery.  1086.  Real  party  in  interest  to  sue. 

1076.  New  trial  of  right,  bwid.  1087.  Occupying  claimant. 

1082.  Action  to  quiet  title. 

1067.    Answer  in  denial,  proof. 

In  actions  of  ejectment  and  to  quiet  title  the  defendant  may  prove  all  defenses 
whether  l^al  or  equitahle  under  the  general  denial.  Kaufman  v.  Preston,  158  Ind. 
361;  Allen  v.  Indianapolis  Oil  Co.,  27  App.  158;  Beasey  v.  High,  33  App.  689. 

1070.    Use  of  premises,  recovery. 

An  action  may  be  maintained  to  recover  the  rents  and  profits  of  land  after  a 
^ur^ender  of  possession  thereof  during  the  time  of  the  wrongful  holding  by  the 
defendant.     Huncheon  v.  Long,  26  App.  530. 

1076.    New  trial  of  right,  bond. 

To  entitle  a  party  to  a  new  trial  as  of  right  a  bond  must  be  filed  as  required  by 
statute  to  the  approval  of  the  court  or  clerk.  Carpenter  v.  Willard  Library,  26 
App.   619. 

When  a  new  trial  as  of  right  may  be  demanded  and  the  statute  is  complied  with, 
the  court  has  no  discretion  but  must  grant  a  new  trial.  Tomlinson  v.  Tomlinson, 
162  Ind.  530. 

In  a  suit  to  cancel  a  deed  and  to  reinvest  the  title  to  land  in  the  grantor  a  new 
trial  as  of  right  may  be  demande<l.     Tomlinson  v.  Tomlinson,   162  Ind.  530. 

In  an  action  for  partition  where  the  title  to  land  is  only  incidentally  involved 
a  new  trial  as  of  right  can  not  be  demanded.    Fordice  v.  Lloyd,  27  App.  414. 

If  two  causes  of  action  are  joined,  in  one  of  which  a  new  trial  as  of  right 
might  be  demanded  and  in  the  other  not,  and  judgment  is  rendered,  a  new  trial  without 
cause  can  not  be  demanded.     Schlichter  v.  Taylor,  31  App.  164. 

Parties  may  lose  their  right  to  have  an  order  granting  a  new  trial  as  of  right 
set  aside  by  not  applying  to  have  such  order  set  aside  at  the  earliest  opportunity. 
Barber  v.   Barber,    156   Ind.  45. 

1082.    Action  to  qniet  title. 

The  principle  upon  which  actions  to  quiet  title  are  based  are  in  a  large  measure 
of  equitable  origin,  but  the  proceeding  as  it  now  exists  is  essentially  the  creature 
of  l^pslative  enactment.    Seymour  Water  Co.  v.  City  of  Seymour,  163  Ind.  120. 

A  complaint  to  quiet  title  to  land  must  show  title  to  the  land  in  the  plaintiff. 
Dodds  V.  Winslow,  26  App.  652. 

A  complaint  to  quiet  title  is  sufficient  which  alleges  ownership  in  the  plaintiff 
and  that  the  defendant  is  making  unfounded  claims  to  an  interest  in  the  land  which 
18  adverse  to  the  title  of  the  plaintiff.  Rennert  v.  Shirk,  163  Ind.  542;  City  of  Hunting- 
ton r.  Townsend,  29  App.  269. 

A  complaint  to  quiet  title  to  land  must  give  a  definite  description  of  the  land. 
Jimea  v.  Mount,  30  App.  59. 

All  defenses  whether  legal  or  equitable  may  be  proven  under  the  general  denial 
in  actions  to  quiet  title.  Kaufman  v.  Preston,  158  Ind.  361;  Allen  v.  Indianapolis 
Oil    Co.    27   App.    158;    Beasey   v.   High,   33   App.   689. 
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1085.  Recording  proceedings. 

Failure  of  the  clerk  to  cause  a  copy  of  a  decree  quieting  title  to  land  to  be 
recorded  in  the  recorder's  office  does  not  affect  the  force  of  such  decree  as  an 
adjudication  of  title.     Skelton  v.  Sharp,   161  Ind.  383. 

1086.  Real  party  in  interest  to  sue. 

If  lands  conveyed  are  in  the  possession  of  a  tenant,  the  grantee  must  sue  to 
recover  possession  although  the  grantor  agreed  to  deliver  possession  at  the  end  of  the 
tenancy  and  the  tenant  was  to  remain  the  tenant  of  the  grantor.  Holliday  v. 
Chism,   25   App.    1. 

1087.  Occupying  claimant. 

The  owner  of  a  determinable  fee  in  land  is  not  an  occupying  claimant,  and  can 
not  recover  for  improvements  made  on  the  land  during  occupancy  thereof.  Pulse 
V.  Osbom,   30  App.   631. 

ARTICLE  39.— FORECLOSURE  OF  MORTGAGE. 

SEC.  SEC. 

1105.     Refusal  to  satisfy  mortgage,  pen-     1107a.  Assignments   in   writing. 

alty.  1109.     Foreclosing    mortgage. 

1107.     Assignment    of    mortgages. 

1105.    Refusal  to  satisfy  mortgage,  penalty. 

The  act  of  1893,  section  1105,  Burns'  R.  S.  1901,  providing  for  the  recovery 
of  a  penalty  for  a  refusal  to  satisfy  a  mortgage  on  demand,  is  constitutional.  Judy 
V.   Thompson,    156    Ind.    533. 

The  act  of  1893,  prior  to  its  amendment  in  1901,  providing  for  the  recovery 
of  a  penalty  for  refusing  to  satisfy  a  mortgage  did  not  apply  to  corporations.  Studa- 
baker  Mfg.   Co.   v.  Morden,   159  Ind.    173. 

If  by  mistake  in  recording  a  mortgage  the  debt  secured  is  stated  to  be  less  than 
the  amount  named  in  the  mortagage,  a  subsequent  purchaser  of  the  land  on  payment 
of  the  sum  named  in  the  record  is  entitled  to  have  the  mortgage  released,  but  he 
can  not  recover  a  penalty  and  attorney  fees  from  the  mortgagee  for  refusing  to 
release  the  mortgage.     Osbom  v.  Hocker,  160  Ind.   1. 

1107.    Assignment  of  mortgages. 

If  the  assignment  of  a  mortgage  is  duly  recorded  and  the  assignee  afterwards 
becomes  the  owner  of  the  land  and  conveys  the  same  to  an  innocent  purchaser, 
such  purchaser  will  hold  the  land  free  of  any  lien  in  favor  of  assignees  of  the 
mortgage  notes  when  such  assignments  are  not  recorded.    Artz  v.  Yeager,  30  App.  677. 

1107a.    Assignments  in  writing. 

The  assignment  of  a  note  secured  by  mortgage  carries  with  it  the  mortgage,  but  it  is 
not  an  assignment  of  the  mortgage  within  the  meaning  of  the  statute  reqidring  the  as- 
signments of  mortgages  to  be  in  writing  and  to  be  recorded.  Perry  v.  Fisher, 
30  App.  261. 

1109.    Foreclosing  mortgage. 

A  mortgage  may  be  foreclosed  on  default  of  payment  of  annual  interest  without  a 
provision  in  the  mortgage  to  that  effect.     Perry  v.  Fisher,  30  App.  261. 
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If  a  mortgagee,  in  foreclosing  a  mortgage,  fails  to  set  up  any  claim  that  he  may 
have  for  taxes  paid,  he  can  not  enforce  such  claim  as  to  the  other  parties  to  the  suit 
or  the  purchaser  of  the  land  under  the  foreclosure  decree.  Dixon  v.  Eikenberry,  161 
Ind.  311. 


ARTICLE  40.— HABEAS  CORPUS. 

SIC. 

1133.    Judgment,  inquiry  on  habeas  corpus. 

1133.    Jndgmenti  inquiry  on  habeas  corpns. 

If  a  court  has  jurisdiction  of  the  subject-matter  of  the  action  and  of  the  person, 
no  inquiry  can  be  made  into  the  legality  of  the  judgment  rendered  or  process  issued 
thereon,  under  a  writ  of  luibeas  corpus,  Webber  v.  Harding,  155  Ind.  408;  Peters  v. 
Koepke,  156  Ind.  35;  Gillespie  v.  Rump,  163  Ind.  457. 

If  a  judgment  is  rendered  by  a  court  of  competent  jurisdiction,  a  person  held  in 
custody  under  such  judgment  can  not  be  discharged  on  a  writ  of  habeas  corpus  on  the 
ground  that  the  statute  or  ordinance  on  which  the  judgment  is  based  is  unconstitu- 
tioDd.    Koepke  v.  Hill,  157  Ind.  172. 

That  an  afiidayit  under  which  a  person  is  held  in  custody  does  not  char^^  a  criminal 
offense  is  no  cause  for  discharging  such  person  on  a  writ  of  habeas  corpus.  Crutheriv 
F.  Brty,  159  Ind.  685. 

Errors  of  law  committed  by  a  court  having  jurisdiction  over  the  subject  matter 
and  person  will  not  be  sufficient  cause  for  the  discharge  of  a  person,  under  a  trrit  of 
habeas  corpus,  who  is  held  in  custody  by  virtue  of  a  judgment  rendered  by  such  court. 
Gillespie  v.  Rump,   163  Ind.  457. 


ARTICLE    41.— INFORMATIONS. 

SEC.  REC. 

1146.    Information,  by  whom  filed.  1148.     Usurping  office,  information. 

1146.    Information,  by  whom  filed. 

An  information  can  not  be  filed  on  the  relation  of  a  private  person  to  determine  the 
right  of  a  person  to  hold  an  office  unless  such  relator  has  a  special  interest  in  such 
office  not  common  to  the  general  public.    State  v.  Reardon,  161  Ind.  249. 

If  the  sheriff  of  a  county  forfeits  his  office,  the  coroner  of  the  county  can  not  file 
an  information  on  his  own  relation  to  have  such  forfeiture  judicially  declared.  State 
T.  Dudley,  161   Ind.  431. 

If  a  prosecuting  attorney  files  an  information  on  his  own  relation,  and  the  action 
is  sent  to  another  county  on  change  of  venue,  such  attorney  will  continue  to  be  the 
relator.     Eel  River  R.  R.  Co.  v.  State,  155  Ind.  433. 

1148.    Usnrpixig  office,  information. 

If  a  relator  in  an  information  seeking  to  remove  an  officer  from  an  office,  and  to 
obtain  possession  thereof,  claims  title  to  the  office,  it  must  be  alleged  that  such  relator 
has  taken  the  oath  of  office  and  given  bond,  as  required  by  statute.  State  v.  Wheatley, 
160  Ind.  183. 
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ARTICLE  42.— INJUNCTIONS. 

SEC.  SEC. 

1162.    Proceedings  to  obtain  injunction.      1164.    Notice  unnecessary,  emergency. 

1162.    Proceedings  to  obtain  injunction. 

An  injunction  will  not  lie  to  prevent  a  county  auditor  from  entering  upon  the  tax 
duplicate  an  illegal  tax  assessment.     Smith  v.  Smith,  159  Ind.  388. 

To  warrant  the  granting  of  an  injunction  it  must  be  alleged  and  proven  that  the 
plaintiff  will  suffer  substantial  and  serious  injury  if  relief  by  injunction  is  not 
granted,  and  that  there  is  no  adequate  remedy  at  law.  Hart  v.  Hildebrandt,  30  App. 
415. 

Injunction  will  not  lie  to  prevent  the  acquiring  of  an  easement  over  lands  as  the 
statute  provides  an  adequate  legal  remedy.     Hart  v.  Hildebrandt,  30  App.  415. 

1164.    Notice  necessary,  emergency. 

The  distinction  between  a  temporary  restraining  order  and  a  temporary  injunction 
is,  that  the  restraining  order  issues  without  notice  on  showing  an  emergency,  and  the 
injunction  issues  only  after  notice  and  hearing.  Terre  Haute  Ry.  Co.  v.  St.  Joseph 
R.  R.  Co.,  155  Ind.  27. 

ARTICLE  43.— MANDATE  AND  PROHIBITION. 

SEC.  SEC. 

1181.  Mandate,  courts  issuing.  1184.     Writ,  alternative  or  peremptory. 

1182.  When  writ  of  mandate  will  issue.     1185.    Issues  joined,  trial. 

1183.  Application,  return,  neglect. 

1181.  Mandate,  courts  issuing. 

If  no  appeal  will  lie  from  a  judgment,  an  appellate  court  will  not  require  a  judge 
of  the  trial  court  to  rule  on  a  motion  for  a  new  trial  and  to  enter  a  judgment.  State 
v.  Branyan,  30  App.  502. 

Mandate  will  issue  to  compel  a  judge  to  sign  a  bill  of  exceptions  only  when  such 
signing  is  necessary  to  perfect  an  appeal.     State  v.  Woodhull,  27  App.  576. 

1182.  When  writ  of  mandate  will  issue. 

Mandamus  will  not  lie  when  there  is  an  adequate  remedy  by  an  appeal  or  an  ordi- 
nary action.     State  v.  Schmetzer,  156  Ind.  528. 

An  officer  nuay  be  compelled  by  mandate  to  pay  over  money  in  his  hands  to  another 
officer  when  it  is  his  duty  under  the  law  to  make  such  payment.  Wood  v.  State,  166 
Ind.  1. 

Mandamus  will  lie  to  compel  persons  to  permit  taxing  officers  to  examine  books  and 
papers  for  the  purpose  of  listing  and  assessing  property  for  taxation.  Cooperative 
Ass'n  v.  State,  166  Ind.  463. 

A  township  trustee  will  not  be  compelled  by  mandate  to  locate  a  school  and  build  a 
school  house  at  a  particular  place.     State  v.  Schmetzer,  156  Ind.  528. 

Mandamus  will  not  lie  to  compel  county  cominissioners  or. township  trustees  to  re- 
move bridges  over  streams  to  enable  a  ditch  contractor  to  construct  a  ditch.  State 
T.  Board,  157  Ind.  96. 

When  mandamus  will  lie  to  compel  a  board  of  county  commissioners  to  proceed  to 
collect  a  tax  voted  and  levied  for  the  purpose  of  aiding  in  the  construction  of  a  rail- 
road.    State  V.  Board,  162  Ind.  580. 
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If  municipal  authorities  make  an  assessment  against  property  for  the  expense  of 
public  improvements,  such  authorities  can  not  be  compelled  by  mandate  to  revise  or 
make  a  new  assessment  for  such  an  amount  as  the  court  thinks  proper.  Gorman  v. 
State,  157  Ind.  206. 

1183.   Application,  return,  neglect. 

An  application  or  petiticm  for  a  writ  of  mandate  may  be  verified  by  any  person 
competent  to  make  an  affidavit.    Baltimore  R.  R.  Co.  v.  State,  159  Ind.  510. 

The  issuance  and  delivery  of  a  writ  of  mandate  is  the  only  mode  provided  by  statute 
for  bringing  a  defendant  into  court  in  mandamus  proceedings.  Board  v.  Mowbray,  160 
Ind.  10;  Hart  v.  State,  161  Ind.  189. 

1181   Writ,  alternative  or  peremptory. 

The  mode  of  acquiring  jurisdiction  over  a  defendant  in  mandamus  proceedings  is 
by  the  issuing  and  service  of  an  alternative  writ  of  mandate,  and  not  by  the  service  of 
in  ordinary  summons.     Board  v.  Mowbray,  160  Ind.  10;  Hart  v.  State,  161  Ind.  189. 

1185.   Issues  joined,  trial. 

Oo  a  return  being  made  to  a  writ  of  mandate,  issues  of  law  and  fact  may  be  joined, 
and  a  trial  had  as  in  ordinary  civil  actions.     Wood  v.  State,  165  Ind.  1. 

If  the  fa^s  set  up  in  an  answer  by  a  defendant  in  an  application  for  a  writ  of 
nuindate  shows  that  it  was  not  the  clear  legal  duty  of  the  defendant  to  perform  the 
ftet  which,  it  is  alleged,  he  failed  to  perform,  such  answer  will  constitute  a  defense 
to  the  application  for  the  writ.     Wood  v.  State,  155  Ind.  1. 


ARTICLE  45.— PARTITION. 

SEC.  SEC. 

1201.  Petition,  contents,  jurisdiction.  1222.     Costs  and  expenses,  apportioning. 

1202.  Practice  in  actions  for  partition. 

1201.  Petition,  contents,  jurisdiction. 

The  superior  court  of  Allen  county  has  jurisdiction  of  actions  for  the  partition  of 
real  estate  situate  within  such  county.    Romy  v.  State,  32  App.  146. 

1202.  Practice  in  actions  for  partition. 

The  time  and  manner  for  making  motions  for  new  trials,  in  actions  for  partition, 
is  goremed  by  the  provisions  of  the  civil  code.    Van  Buskirk  v.  Stover,  162  Ind.  448. 

1222   Costs  and  expenses,  apportioning. 

When  defendants  in  an  action  for  partition  appear  and  contest  the  claims  of  the 
plaintiff,  no  part  of  the  fees  of  the  attorney  for  the  plaintiff  should  be  taxed  as  costs 
in  the  action.    Osborne  v.  Eslinger,  155  Ind.  351;  St.  Ciedr  v.  Marquell,  161  Ind.  56. 

ARTICLE  46.— PRINCIPAL  AND  SURETY. 


8EC. 


SEC. 


1226.    Trial  of  suretyship.  1233.    Rate  of  interest. 

1228.    Judgment  in  force  for  surety.  1235.    Defective  bonds  cured. 
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1226.    Trial  of  suretyship. 

If  a  claim  filed  against  an  estate  is  founded  upon  a  note  executed  by  the  decedent 
and  others,  and  such  claim  is  transferred  to  the  issue  docket  for  trial,  the  living 
makers  o!  the  note  may  be  made  defendants  to  the  action  and  the  question  of  sure- 
ship  tried  upon  proper  issues  formed.    Bowman  v.  Citizens  Bank,  25  App.  38. 

1228.    Judgment  in  force  for  surety. 

If  a  surety  pays  a  judgment  before  the  question  of  suretyship  is  determined,  be 
may  have  such  question  subsequently  tried  and  obtain  execution  on  the  judgment  for 
his  use.     Todd  v.  Oglebay,  158  Ind.  595;  Young  v.  Stevens,  28  App.  664. 

When  the  purchaser  of  land  assumes  to  pay  liens  on  the  land  as  part  of  the  pur- 
chase money,  the  gprantor  becomes  the  surety  of  such  purchaser,  and  if  the  grantor 
pays  such  liens  he  becomes  entitled  to  all  the  remedies  given  by  statute  to  sureties 
against  principals.     Todd  v.  Oglebay,  158  Ind.  595. 

1233.    Bate  of  interest. 

When  a  surety  pays  a  debt  of  the  principal,  he  is  entitled  to  recover  interest  on  the 
amount  paid  at  the  same  rate  that  the  debt  paid  by  him  called  for.  Hamilton  v.  Ham- 
ilton, 162  Ind.  430. 

1235.    Defective  bonds  cured. 

Defects  in  replevin  bonds  are  cured  by  statute.    Rauh  v.  Waterman,  29  App.  344. 


ARTICLE    47.— RECEIVERS. 

SEC.  SEC. 

1236.     Receivers,  appointment.  1245.    Appeal  from  order  appointing. 

1242.    Powers  of  receivers. 

1236.    Receivers,  appointment. 

General  consideration  as  to  the  powers  and  duties  of  courts  in  the  appointment  of 
receivers.    Chicago  Ry.  Co.  v.  Kenney,  159  Ind.  72. 

If  the  stockholders  of  a  corporation  are  unable  to  agree  upon  its  management,  and 
it  has  no  money  to  pay  its  debts,  a  receiver  may  be  appointed.  Sheridan  Works  t. 
Marion  Trust  Co.,  157  Ind.  292. 

A  receiver  can  not  be  appointed  for  a  building  and  loan  association,  at  the  suit  oi 
a  stockholder,  without  the  recommendation  of  the  auditor  of  state.  Huntington  Aaa'n 
V.  Fulk,  168  Ind.  113. 

An  action  can  not  be  maintained  against  a  life  tenant  solely  for  the  appointment 
of  a  receiver  because  such  tenant  does  not  make  repairs  and  fails  to  pay  assessments 
for  street  improvements.     Hay  v.  McDaniel,  26  App.  683. 

Power  of  courts  to  appoint  receivers  to  collect  rents  of  mortgaged  lands  when  the 
property  has  been  sold  under  foreclosure  proceedings.     Russell  v.  Bruce,  159  Ind.  553. 

A  receiver  may  be  appointed  in  a  suit  for  the  settlement  of  a  partnership  when  the 
assets  of  the  firm  are  liable  to  be  wasted,  or  when  one  partner  is  appropriating  the 
assets  to  his  own  use.    Fink  v.  Montgomery,  162  Ind.  424. 

A  receiver  may  be  appointed  at  the  instance  of  creditors  when  the  property  siibject 
to  the  payment  of  their  debts  is  liable  to  be  wasted  or  taken  out  of  the  jurisdiction 
of  the  court.    Levin  v.  Florsheim,  161  Ind.  457. 
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1242.    Powers  of  receivers. 

Receivers  under  the  direction  of  the  court  have  power  to  take  possession  of  the 
property  in  controversy.     Chicago  Ry.  Co.  v.  Kenney,  29  App.  506. 

Power  and  authority  of  receivers  generally  to  prosecute  and  defend  suits.  Cod- 
dington  v.  Canaday,  157  Ind.  243. 

1245.    Appeal  from  order  appointing. 

The  statute  providing  for  an  Appeal  from  an  order  appointing  or  refusing  to  appoint 
a  receiver  within  ten  days,  does  not  preclude  a  review  of  such  an  order  when  an  ap- 
peal is  taken  from  a  final  judgment  in  the  cause  imder  the  general  provisions  of  the 
civil  code.    Hay  v.  McDaneld,  156  Ind.  390;  Chicago  Co.  v.  Gostlin,  30  App.  504. 

If  an  appeal  is  taken  from  an  order  appointing  a  receiver,  and  such  appointment 
is  confirmed,  and  afterwards  an  appeal  is  taken  in  the  main  action,  the  receiver  will 
not  be  enjoined  from  taking  possession  of  the  property  during  the  pendency  of  such 
appeal.    Chicago  Ry.  Co.  v.  Kenney,  29  App.  506. 

ARTICLE  49.— REPLEVIN. 

SIC.  8EC. 

1286.    When  action  of  replevin  liee.  1290.    Order,    execution,  undertaking,    re- 

ceiver. 

1286.    When  action  of  replevin  lies. 

An  action  of  replevin  will  lie  to  recover  the  possession  of  the  body  of  a  dead  dog. 
Vantreese  v.  McGee,  26  App.  525. 

1290.    Order,  execution,  undertaking  receiver. 

Defects  in  undertakings  executed  in  actions  of  replevin  are  cured  by  statute.  Rauh 
V.  Waterman,  29  App.  344. 

ARTICLE  50.— GENERAL  PROVISIONS. 

6CC.  SEC. 

1302a.  Publication  in  two  papers.  1306a.  Bond,  deposit  of  money  or  check. 

1302b.  Comities  of  150,000,  publication.         1309.     Words,  how  construed. 

[Acts  1903,  p.  360.     In  force  April  23,  1903.] 

1302a.  Publication  in  two  papers. — 1.  That  in  all  cases  wherein  the 
auditors  and  treasurers  of  the  several  counties  of  this  state  are  re- 
quired by  law  to  publish  notices  affecting  county  affairs  in  a  public  news- 
paper, said  auditors  and  treasurers  are  hereby  required  to  publish  said 
notices  as  by  the  several  statutes  required  and  in  two  leading  newspapers 
published  in  their  respective  counties,  representing  the  two  political  par- 
ties casting  the  highest  number  of  votes  in  such  counties  respectfully 
[respectively]  at  the  last  preceding  general  election,  if  there  shall  be 
such  newspapers  published  in  said  county. 

[Acts  1905,  p.  436.     In  force  March  6,  1905.] 

13Q2b.  Ckmnties  of  150,000,  publication.—!.  That  in  all  cases  wherein 
the  auditors  and  treasurers  of  any  counties  in  the  state  having  a  popula- 
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tion  of  one  hundred  and  fifty  thousand  (150,000)  or  more  according  to 
the  last  preceding  United  States  census,  are  required  by  law  to  publish 
notices  affecting  county  affairs  or  business  of  such  county,  including 
the  publication  of  all  notices  for  the  sale  of  delinquent  taxes,  whether 
such  real  estate  be  situate  within  or  without  any  city  in  such  county, 
such  notices  shall  be  published  in  two  leading  daily  newspapers  repre- 
senting the  two  political  parties  casting  the  highest  niunber  of  votes 
in  such  county  at  the  last  preceding  general  election,  and  in  event  there 
should  not  be  two  daily  newspapers  in  such  county  representing  such 
two  political  parties,  then  such  notices  shall  be  published  in  a  daily 
newspaper  printed  and  published  in  such  county  representing  one  of  such 
political  parties,  if  there  be  such,  and  the  other  of  said  notices  shall  be 
published  in  some  daily  newspaper  of  general  circulation,  printed  and 
published  in  such  county,  representing  no  political  party,  and  if  there 
should  not  be  any  daily  newspaper  representing  any  one  of  such  polit- 
ical parties  then  such  notices  shall  be  published  in  two  daily  newspapers 
of  general  circulation,  printed  and  published  in  such  county  representing 
no  political  party.  The  newspapers  in  which  said  notices  shall  be  pub- 
lished shall  be  designaated  by  the  auditor  or  treasurer  giving  such  no- 
tices. 

[Acts  1905,  p.  20.     In  force  April  15,  1905.] 

1306a.  Bond,  deposit  of  money  or  check.  —  1.  That  whenever  any 
bond  is  required  by  law  to  be  filed  in  any  civil,  criminal  or  probate  pro- 
ceedings, whether  in  a  circuit  or  superior  court,  or  before  a  justice  of 
the  peace,  or  mayor,  or  any  city  court  of  a  city,  a  deposit  of  cash  or  a 
properly  certified  check  or  draft  for  the  full  amount  of  such  bond  with 
the  officer  with  whom  such  bond  is  required  to  be  filed  may  be  accepted 
in  lieu  thereof.  This  act  shall  not  be  construed  as  mandatory  on  any 
court  or  officer,  but  as  conferring  a  privilege,  which  may  be  exercised  for 
the  convenience  of  litigants. 

1309.    Words,  how  construed. 

The  word  "person"  includes  bodies  politic  and  corporate.  Southern  Ry.  CJo.  v.  Jones, 
33  App.  333. 
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CHAPTER    3. 

COURTS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  AKT. 

2.  Appeixate  COURT.     1336-1362.  5A.  Juvenile  court.     1436a-1436m. 

3.  CiRCurr  courts.     1375a- 1394.  6.    Incidental  matters.     1439h-1480. 

4.  Superior  courts.     1404.  7.    Justice  of  the  peace.     1484-1641. 


ARTICLE  2.— APPELLATE  COURT. 

SEC.  SEC. 

1336.    Judges  and  jurisdiction  of  appel-  1337i.    Supreme  court,  appeals  to. 

late  court.  1337j.  Appellate  court  decisions,  when 
1337f.  Appeals  in  civil  cases.  final. 

1337g.  Appeals  in  criminal  cases.  1337q.  Decisions  in  writing,  rehearing. 

1337h.  Supreme  court,  appeals  to.  1362.    Transfer  of  causes  to  supreme  court. 

1336.    Judges  and  jurisdiction  of  appellate  court. 

The  appellate  court  has  no  jurisdiction  of  an  appeal  in  an  action  commenced  before 
a  justice  of  the  peace  when  the  amount  in  controversy  does  not  exceed  $50.  Colliery 
Co.  V.  American  Car  Co.,  157  Ind.  111. 

[Acts  1903,  p.  280.    In  force  March  9,  1903.] 

1337f .  Appeals  in  civil  cases. — 6.  No  appeal  shall  hereafter  be  taken 
to  the  supreme  court  or  appellate  court  in  any  civil  case  where  the 
amonnt  in  the  controversy,  exclusive  of  interest  and  costs,  does  not  ex- 
ceed $50.00,  except  as  provided  in  section  8  of  this  act. 

This  section  amends  section  6  of  the  act  of  1901,  being  section  1337f,  Bums'  R.  S. 
1901. 

Under  the  act  of  1901,  section  1337f,  Bums'  R.  S.  1901,  no  appeal  lies  either  to 
the  supreme  or  appellate  court  in  any  civil  action  within  the  jurisdiction  of  a  justice 
of  the  peace  unless  the  case  comes  wiUiin  the  exceptions  in  section  1337h.  Shaul  v. 
Citizens  Bank,  167  Ind.  281;  Lake  Erie  Ry.  Co.  v.  Watkins,  157  Ind.  600;  Baltimore 
R.  R.  Co.  V.  Harmon,  161  Ind.  358;  Fitch  v.  Long,  29  App.  463;  Everett  Co.  v.  Bash, 
31  App.  498. 

The  act  of  1903,  amending  section  1337f,  Bums'  R.  S.  1901,  concerning  the  right  of 
appeal  to  the  supreme  and  appellate  court  when  the  amount  in  controversy  does  not 
exceed  $50,  does  not  apply  to  judgments  rendered  before  such  act  took  effect.  Kepler 
▼.  Kinehart,  162  Ind.  504;  Everett  Co.  v.  Bash,  31  App.  498. 

(87) 
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Appeals  lie  to  the  supreme  or  appellate  courts,  under  the  act  of  1903,  from  all  final 
judgments  in  actions  to  foreclose  liens,  without  regard  to  the  amount  in  controversy. 
Knowlton  v.  Smith,  163  Ind.  294. 

1337g.  Appeals  in  criminal  cases. — 7.  Hereafter  the  defendant  in  all 
criminal  cases  of  misdemeanors  shall  have  the  right  of  appeal  to  the 
supreme  or  appellate  courts. 

This  section  amends  section  7  of  the  act  of  1901,  beiog  section  1337g,  Bums'  R.  S. 
1901. 

The  statute  of  1901,  section  1337g,  Bums  R.  S.  1901,  concerning  appeals  in  crim- 
inal actions,  applies  to  prosecutions  for  contempt  as  well  as  to  ordinary  criminal 
actions.     State  v.  Rockwood,  159  Ind.  94. 

Under  the  act  of  1901,  section  1337g,  Bums'  R.  S.  1901,  no  appeal  is  allowed  in 
misdemeanor  cases  unless  the  case  comes  within  one  of  the  exceptions  of  section  1337h. 
Nichols  V.  State,  27  App.  444. 

1337h.    Supreme  court,  appeals  to. 

The  right  of  appeal  and  the  jurisdiction  of  the  supreme  court  is  within  the  control 
of  the  legislature.     Lake  Erie  Ry.  Co.  v.  Watkins,  167  Ind.  600. 

The  state  may  appeal  on  reserved  questions  of  law  when  a  defendant  is  acquitted 
on  a  charge  of  misdemeanor  and  the  determination  of  such  questions  involves  the  con- 
struction of  a  statute.     State  v.  Sopher,  157  Ind.  360. 

If  an  indictment  is  properly  quashed  for  reasons  other  than  the  unconstitutionality 
of  the  statute  upon  which  it  is  based,  the  constitutionality  of  the  statute  is  not  in- 
volved on  an  appeal.     State  v.  Wright,  159  Ind.  422. 

To  warrant  an  appeal  to  the  supreme  court  under  section  1337h,  Bums'  R.  S.  1901, 
in  actions  commenced  before  justices  of  the  peace,  the  record  must  affirmatively  show 
that  either  the  validity  of  a  franchise  or  municipal  ordinance  is  involved,  or  that  the 
constitutionality  of  a  state  or  federal  statute,  or  the  proper  construction  of  a  statute, 
is  involved.  Terre  Haute  R.  R.  Co.  v.  Erdel,  158  Ind.  344;  Baltimore  R.  R.  Co.  v. 
Harmon,  161  Ind.  358. 

An  assignment  of  error  on  appeal,  in  an  action  commenced  before  a  justice  of  the 
peace,  that  a  statute  is  unconstitutional,  will  not  confer  jurisdiction  on  the  supreme 
court.     Standish  v.  Bridgewater,  159  Ind.  386. 

The  construction  by  a  court  of  a  contract,  and  the  determination  of  the  rights  of 
parties  under  a  statute,  does  not  involve  the  construction  of  such  statute  so  as  to 
confer  jurisdiction  of  an  appeal  on  the  supreme  court.  Mendenhall  v.  Diamond  Glass 
Co.,  1C2  Ind.  132. 

If  a  case  is  appealed  to  the  appellate  court  which  should  have  been  appealed  to  the 
supreme  court,  the  cause  will  be  transferred  to  the  supreme  court.  State  v.  Bagby, 
29  App.  654. 

The  act  of  1903,  amending  section  1337f,  Bums'  R.  S.  1901,  concerning  the  right  of 
appeal  to  the  supreme  and  appellate  court  when  the  amount  in  controversy  does  not  ex- 
ceed $50,  does  not  apply  to  judgments  rendered  before  such  act  took  eflfect.  Kepler  v. 
Rinehart,  162  Ind.  604;  Everett  Co.  v.  Bash,  31  App.  498. 

13371.    Supreme  court,  appeals  to. 

When  the  validity  of  a  mimicipal  ordinance  is  involved  on  appeal  the  jurisdiction 
is  in  the  supreme  court.    Taylor  v.  Patton,  160  Ind.  4. 
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1337J.    Api>ellate  court  decisions  final,  when. 

If  the  appellate  court  affirms  a  judgment  without  filing  a  written  opinion,  the  los- 
ing party  can  not  have  the  cause  transferred  to  the  supreme  court  because  the  opinion 
ooDtraTenes  a  ruling  precedent  of  the  supreme  court,  nor  because  a  new  question  of  law 
is  erroneously  decided.    Craig  v.  Bennett,  158  Ind.  9. 

When  the  supreme  court  orders  a  transfer  of  a  cause  from  the  appellate  court  to 
the  supreme  court  the  opinion  of  the  appellate  court  is  thereby  vacated.  Oster  v. 
Broe,   161  Ind.  113. 

If  the  appellate  court,  in  the  decision  of  a  cause,  misapprehends  or  misstates  the 
facts  disclosed  by  the  record,  the  cause  will  not  for  this  reason  be  transferred  to  the 
aupremc  court.    Bamett  v.  Bryce  CJo.,  157  Ind.  572. 

The  object  of  the  statute  permitting  the  transfer  of  certain  cases  decided  by  the 
appellate  court  to  the  supreme  court,  on  the  application  of  the  losing  party,  is  to  en- 
able the  supreme  court  to  control  the  declaration  of  legal  principles  contained  in  the 
opinion  of  the  appellate  court  in  the  particular  case.  Klein  v.  Nugent  Co.,  162 
In<L  509. 

Under  clause  3  of  section  1337 j,  Bums*  R.  S.  1901,  providing  for  appeals  from  the 
appellate  to  the  supreme  court  when  the  amount  in  controversy  exceeds  $6,000,  an 
appeal  can  be  taken  from  judjorments  for  money  only.  Smith  v.  American  Co.,  160 
Ind.  Ul ;  Burke  v.  Barrett,  161  Ind.  416. 

If  a  judgment  in  favor  of  a  defendant  is  affirmed  by  the  appellate  court,  no  appeal 
can  be  taEen  to  the  supreme  court  no  matter  how  large  a  sum  was  demanded  by  the 
complaint  in  the  action.  Crum  v.  North  Vernon  Co.,  163  Ind.  596;  Leonard  v.  Whet- 
stone, 163  Ind.  702. 

On  an  appeal  from  the  appellate  to  the  supreme  court  when  a  judgment  involves 
more  than  $6,000,  the  only  proper  assignment  of  error  is  that  the  appellate  court  erred 
in  affirming  or  reversing  the  judgment  appealed  to  such  court.  Tevis  v.  Hammersmith, 
161  Ind.  74. 

1337q.    Decisions  in  writing,  rehearing. 

The  appellate  court  is  required  to  file  written  opinions  only  when  the  judgments 
appealed  from  are  reversed,  the  constitutional  provision  on  the  subject  applicable  to 
the  supreme  court  not  applying  to  the  appellate  court.  Craig  v.  Bennett,  158  Ind.  9; 
Woods  V.  Indiana  Ass'n,  28  App.  369. 

1362.    Transfer  of  canses  to  supreme  court. 

When  the  supreme  court  orders  the  transfer  of  a  cause  from  such  court  to  the  ap- 
pellate court,  the  supreme  court  decides  that  jurisdiction  is  in  the  appellate  court. 
Wa^er  v.  Carskadon,  28  App.  573. 

Section  1362,  Bums'  R.  S.  1901,  concerning  the  transfer  of  causes  from  the  appellate 
to  the  supreme  court,  was  not  repealed  by  the  act  of  1901  regulating  the  jurisdiction 
of  such  courts.    Wagner  v.  Carskadon,  28  App.  573. 

Whenever  the  appellate  court  is  of  the  opinion  that  any  decision  of  the  supreme 
court  should  be  overruled  or  modified  in  order  to  correctly  decide  a  cause  pending  in 
the  appellate  court,  such  cause  may  be  transferred  to  the  supreme  court  with  recom- 
meodatioiis  as  to  what  the  law  should  be  held  to  be.  Western  Union  Co.  v.  Ferguson, 
157  Ind.  64;  Wagner  v.  Carskadon,  28  App.  673. 
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ARTICLE  3.— CIRCUIT  COURTS. 

SEC.  SEC. 

I37.')a.  Transfers  to  superior  courts.  1394.    Judicial  circuits — ^Ternis  of  courts. 

[Acts  1905,  p.  199.     In  force  April  15,  1905.] 

1375a.  Transfers  to  superior  courts. — 1.  That  in  all  counties  wherein 
may  be  organized  circuit  and  superior  courts,  the  judge  of  the  circuit 
court  may,  upon  his  own  motion,  transfer  any  action  filed  and  docketed 
in  such  circuit  court  to  such  superior  court  to  be  redocketed  and  disposed 
of  as  if  originally  filed  with  said  superior  court  in  any  of  the  following 
instances:  When  any  reason  for  change  of  venue  from  the  judge  of 
such  circuit  court  is  shown  to  exist  as  now  or  may  hereafter  be  provided 
by  law.  Whenever  more  cases  are  filed  in  said  circuit  court  during  any 
term  of  said  court  than  can  be  disposed  of  with  expedition.  In  all  other 
cases  where,  in  the  opinion  of  said  circuit  court,  an  early  disposition 
of  said  case  is  required. 

1394.  Judicial  circuits — ^Terms  of  courts.— Judicial  circuits  and  the 
terms  of  courts  being  subject  to  such  frequent  changes,  a  list  of  the 
counties  in  alphabetical  order,  together  with  the  number  of  the  cir- 
cuit and  the  time  of  beginning  of  terms,  with  a  reference  to  the  stat- 
ute fixing  the  same,  is  given  instead  of  the  entire  acts. 

If  an  act  fixes  the  time  for  the  beginning  of  a  term  of  court  on  a  certain  Monday 
after  the  taking  .effect  of  the  act,  the  existing  statute  fixing  the  terms  of  such  court 
will  continue  in  force  xmtil  the  time  specified  in  the  act  for  the  first  term  to  begin. 
Rabb  V.  McAdams,  160  Ind.  492. 

Adams  county,  26th  circuit. 

Terms,  1st  Monday  of  February,  2d  Monday  of  April,  1st  Monday 
of  September  and  3d  Monday  of  November,  9  weeks. 

Acts  1897,  p.  96,  and  1903,  p.   15. 

Allen  County,  38th  circuit. 

Terms,  1st  Monday  of  February,  3d  Monday  of  April,  1st  Monday  of 
September  and  3d  Monday  of  November,  10  weeks. 

Acte   1875,  p.  4?. 

Bartholomew  County,  9th  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September  and  3d  Monday  of  November,  6  weeks. 

Acts  1899,  p.   198. 

Benton  County,  21st  circuit. 

Terms,  on  Mondays  following  courts  in  Warren  County,  and  con- 
tinuing 6  weeks. 

Acts  1905,  p.   119 
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Blackford  County,  28th  circuit. 

Terms,  on  Mondays  following  courts  in  Wells  County,  to  continue 
5  weeks. 

Acts  1893,  p.  313,  and  1905,  p.  32. 

Boone  County,  20th  circuit. 

Terms,    1st  Mondays  of  January,  April,  September,  and  November, 
and  to  continue  as  long  as  necessary. 

Act8  1883,  p.  58,  and  1897,  p.  7. 

Brown   County,   8th  circuit. 

.    Terms,  1st  Monday  of  February,  3d  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  3  weeks. 

Acts  1899,  p.  198. 

Carroll  County,  39th  circuit. 

Terms,  on  Mondays  following  courts  in  White  county,  to  continue 
5  weeks. 

Acta  Spec  Sess.  1877,  p.  31,  and  1883,  p.  32. 

Cass  County,  29th  circuit. 

Terms,  1st  Mondays  of  January,  April,  September,  and  November, 
January  and  April  terms  12  weeks,  September  and  November  terms 
8  weeks. 

Acts  1881,  p.  104. 

Clark  County,  4th  circuit. 

Terms,  1st  Monday  of  February,  and  3d  Mondays  of  April,  Septem- 
ber and  November,  to  continue  as  long  as  necessary. 

Acts  1897,  p.  55. 

Clay  County,  13th  circuit. 

Terms,  beginning  on  Mondays  succeeding  courts  in  Putnam  county, 
except  term  after  November  term,  which  shall  begin  on  1st  Monday 
of  January,  5  weeks. 

Acts  1873,  p.  87,  and  1875,  p.  41. 

Cninton  County,  46th  circuit. 

Terms,  2d  Monday  of  January,  Ist  Mopday  of  April,  and  the  3d 
Monday  of  September,  and  to  continue  as  long  as  necessary,  but  April 
term  to  close  by  4th  Saturday  of  June. 

Acts  1883,  p.  58,  and  1903,  p.  206. 


Digitized  by 


Google 


§  1394  couKTs.  9•^ 

Crawford  County,  3d  circuit. 

Terms,  2d  Monday  of  March,  4th  Monday  of  May,  2d  Monday  of 
October,  and  2d  Monday  of  December,  2  weeks. 

Acts  1903,  p.  137,  and  1905,  p.  13. 

Daviess  County,  49th  circuit. 

Terms,  1st  Monday  of  January,  3d  Monday  of  March,  3d  Monday 
of  June,  and  2d  Monday  of  October,  January  and  October  terms  6 
weeks,  other  terms  5  weeks. 

Acts  1885,  p.  119,  and  1899,  p.  111. 

Dearborn  County,  7th  circuit. 

Term^,  1st  Monday  of  January,  4th  Mondays  of  March  and  May, 
and  1st  Monday  of  October,  6  weeks. 

Acts  1897,  p.  203. 

Decatur  County,  9th  circuit. 

Terms,  1st  Monday  of  January,  3d  Monday  of  March,  1st  Monday 
of  June,  and  3d  Monday  of  October,  5  weeks. 

Acts   1899,  p.   198. 

DeKalb  County,  35th  circuit. 

Terms,  1st  Monday  of  March,  3d  Monday  of  May,  1st  Monday  of 
October,  and  3d  Monday  of  December,  to  continue  until  beginning  of 
terms  in  Steuben  county. 

Acts  1889,  p.  61. 

Delaware  County,  46th  circuit. 

Terms,  1st  Mondays  of  January,  April  and  September,  and  to  con- 
tinue as  long  as  necessary. 

Acts  1885,  p.  50,  and  1895,  p.  156. 

Dubois  County,  57th  circuit. 

Terms,  1st  Monday  of  January,  4th  Monday  of  March,  1st  Monday 
of  June,  and  1st  Monday  of  October,  4  weeks. 

Acts  1895,  p.  164,  and  1905,  p.  196. 

Elkhart  County,  34th  circuit. 

Terms,  on  4th  Mondays  after  beginning  of  court  in  Lagrange  county, 
6  weeks. 

Acts  1873,  p.  88,  and  1885,  p.  95. 
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Fayette  County,  37th  drcuit. 

Terms,   on   Mondays  following   courts  in  Franklin   county,   to   con- 
tinue 4  weeks. 

Acts  1883,  p.  60. 

Floyd  County,  62d  drcuit. 

Terms,  2d  Mondays  of  January  and  March,  5  weeks  terms,  2d  Mon- 
day of  May,  6  weeks,  and  1st  Monday  of  October  to  December  24th. 

Acts  1889,  p.  30,  and  1893,  p.  187. 

Fountain  County,  6l8t  circuit. 

Terms,  1st  Monday  of  February,  3d  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  10  weeks. 

Acts  1905,  p.  119. 

The  counties  of  Jackson  and  Scott  also  constitute  a  61st  circuit. 

Franklin  County,  37th  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  Ist  Monday 
of  September,  and  3d  Monday  of  November,  4  weeks. 

Aei9  1883,  p.  60. 

Fulton  County,  4l8t  circuit. 

Terms,  2d  Monday  of  January,  4th  Monday*  of  March,  1st  Monday 
of  June,  and  4th  Monday  of  October,  5  weeks. 

Acts  1875,  p.  48,  and  1906,  p.  439. 

CMbson  County,  11th  circuit. 

Tmns,  1st  Mondays  of  January,  April,  August,  and  October,  5  weeks, 
except  August  term,  which  is  3  weeks. 

Acts  1895,  p.  164,  and  1897,  p.  29. 

Orant  County,  4Sth  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  10  weeks. 

Acts  1893,  p.  313. 

Greene  County,  14th  circuit. 

Terms,  2d  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  5  weeks. 

Acts  1883,  p.  13,  and  1885,  p.  124. 

Hamilton  County,  2^h  circuit. 

Terms,  2d  Monday  of  January,  and  1st  Mondays  of  April  and  Oc- 
tober, to  continue  as  long  as  necessary. 

Acts  1889,  p.  11,  and  1901,  p.  128. 
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Hancock  County,  18th  circuit. 

Terms,  1st  Monday  of  Febniar}',  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  and  to  continue  as  long 
as  necessary. 

AcU  1889,  p.  29. 

Harrison  County,  3d  circuit. 

Terms,  2d  Monday  of  February,  1st  Monday  of  May,  2d  Monday  in 
September,  and  3d  Monday  in  November,  3  weeks. 

Acts  1903,  p.  137,  and  1906,  p.  13. 

Hendricks  County,  55th  circuit. 

Terms,  1st  Mondays  of  January,  May,  September,  and  November, 
to  continue  as  long  as  necessary. 

Acts  1889,  p.  50. 

Henry  County,  63d  circuit. 

Terms,  1st  Mondays  of  February,  April,  October  and  December,  to 
continue  as  long  as  necessary. 

Acts  1889,  p.  29;  1899,  p.  89. 

Howard  County,  36th  circuit. 

Terms,  on  Mondays  following  courts  in  Tipton  county,  to  continue  6 
weeks. 

Acts  1873,  p.  88,  and  1889,  p.  345. 

Huntingtoi^  County,  56th  circuit. 

Terms,  2d  Monday  of  January,  2d  Monday  of  April,  1st  Monday 
of  September.  January  and  April  terms  12  weeks,  September  term 
15  weeks. 

Acts  1893,  p.  313. 

Jackson  County,  6l8t  circuit. 

Terms,  2d  Monday  of  February,  4th  Monday  of  April,  2d  Monday  of 
September,  and  4th  Monday  of  November,  6  weeks. 

Acte  1906,  p.  758. 
The  county  of  Fountain  also  constitutes  the  61st  circuit. 

Jasper  County,  30th  circuit. 

Terms,  2d  Mondays  of  February,  April,  September,  and  November, 
4  weeks. 

Acts  1899,  pp.  91,  562. 
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Jay  County,  58th  drcnit. 

Terms,  1st  Mondays  of  March,  May,  September  and  December,  to 
continue  as  long  as  necessary,  but  May  term  to  end  by  last  Saturday 
of  June. 

Acts  1807,  p.  96,  and  1901,  p.  343. 

Jefferson  County,  5th  drcnit. 

Terms,  1st  Monday  of  January,  3d  Monday  of  March,  4th  Monday 
of  May,  and  1st  Monday  of  October,  6  weeks. 

Acts  1901,  p.  297. 

Jmmngs  Connty,  6th  drcnit. 

Terms,  on  4th  Mondays  after  beginning  of  terms  in  Ripley  couuty, 
3  weeks- 
Acts  1897,  p.  36,  and  1897,  p.  5. 

Johnson  Connty,  8th  drcnit. 

Terms,  4th  Monday  of  February,  2d  Monday  of  May,  4th  Monday 
of  September,  and  2d  Monday  of  December,  7  weeks. 

Acts   1899,  p.   198. 

Knox  County,  12th  drcnit. 

Terms,  Ist  Mondays  of  January,  March,  May,  September  and  Novem- 
ber, and  to  continue  as  long  as  necessary. 

Acts  1885,  p.  119,  and  1887,  p.  10. 

Koidiisko  Ck>nnty,  54th  drcnit. 

Terms,  1st  Mondays  of  February,  April,  September  and  December, 
and  may  continue  until  succeeding  term. 

Acts  1899,  p.  61. 

Lagrange  Ck>nnty,  34th  drcnit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday  of 
September  and  3d  Monday  of  November,  4  weeks. 

Acts  1873,  p.  88,  and  1885,  p.  96. 

Lake  Ckmnty,  Slst  drcnit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday  of 
September,  and  3d  Monday  of  November,  5  weeks. 

Acts   1883,  p.  28. 

La  Porte  Ck>nnty,  32d  drcnit. 

Terms,  4th  Monday  of  February,  2d  Monday  of  May,  4th  Monday  of 
September,  and  Ist  Monday  of  December,  to  continue  as  long  as  neces- 
sary. 

Acts  1897,  p.  13,  and  1905,  p.  198. 
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Lawrence  County,  10th  drcnit. 

Terms,  3d  Monday  of  February,  1st  Monday  of  May,  1st  Monday  of 
September,  and  4th  Monday  of  November,  and  to  continue  until  begin- 
ning of  terms  in  Monroe  county. 

AcU  1889,  p.  189,  and  1897,  p.  30. 

Madison  County,  60th  circuit. 

Terms,  1st  Mondays  of  January,  April  and  October,  to  continue  as 
long  as  necessary. 

Acta  1889,  p.  11,  and  1901,  p.  345. 

Marion  County,  19th  circuit. 

Terms,  1st  Mondays  of  each  month  except  July  and  August,  and  to 
continue  during  month. 

Acts  1889,  p.  50,  and  1897,  p.  28. 

Marshall  County,  4l8t  circuit. 

Terms,  2d  Monday  of  February,  1st  Monday  of  May,  3d  Monday  of 
September,  and  4th  Monday  of  November,  February  and  November 
terms  6  weeks,  May  and  September  terms  5  weeks. 

Acts  1875,  p.  48,  and  1905,  p.  439. 

Martin  County,  49th  circuit. 

Terms,  3d  Monday  of  February,  1st  Monday  of  May,  2d  Monday  of 
September,  and  4th  Monday  of  November,  3  w^eks. 

Act«*  1885,  p.  119,  and  1899,  p.  111. 

Miami  County,  5l8t  circuit. 

Terms,  2d  Monday  of  January,  1st  Monday  of  April,  2d  Monday  of 
September,  and  1st  Monday  of  November.  January  and  April  terms  11 
weeks,  other  terms  7  weeks. 

,  Acts  1889,  p.  21. 

Monroe  County,  10th  circuit. 

Term^s,  2d  Monday  of  January,  4th  Monday  of  March,  Ist  Monday  ol 
June,  and  2d  Monday  of  October.  June  term  5  weeks,  and  other  terms 
to  continue  until  beginning  of  terms  in  Lawrence  county. 

Acte  1889,  p.  189,  and  1897,  p.  30. 

Montgomery  County,  22d  circuit. 

Terms,  2d  Monday  of  January,  1st  Monday  of  April,  and  3d  Monday 
of  September,  to  continue  as  long  as  necessary,  except  April  term  ends 
on  4th  Saturday  in  June. 

Acts  1885,  p.  29,  and  1897,  p.  11. 
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Morgan  County,  15th  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  7  weeks. 

Acts  1883,  p.   13,  and  190S,  p.  39. 

Newton  County,  30th  circuit. 
Terms,  2d  Mondays  of  January,  March,  May,  and  October,  4  weeks. 

Acts    1899,    pp.    91,    562. 

Noble  County,  33d  circuit. 

Terms,  1st  Mondays  of  January  and  March,  2d  Monday  of  May,  and 
1st  Monday  of  October,  4  weeks. 

Acta   1889,  p.   61. 

Ohio  County,  7th  circuit. 

Terms,  1st  Mondays  of  May  and  March,  2d  Monday  of  September,  and 
Ist  Monday  of  December,  3  weeks. 

AcU  1897,  p.  203. 

Orange  County,  42d  circuit. 

Terms,  3d  Monday  of  January  to  2d  Monday  of  February,  2d  Monday 
of  April  to  Ist  Monday  of  May,  1st  Monday  of  July  to  4th  Monday  of 
July,  and  last  Monday  of  October  to  3d  Monday  of  November. 

Acts  1889,  p.  189,  and  1897,  p.  177. 

Owen  County,  15th  circuit. 

Terms,  on  Mondays  following  end  of  terms  in  Morgan  county,  and  to 
continue  if  necessary  until  beginning  of  terms  in  such  county. 

Acts  1883,  p.  13,  and  1905,  p.  39. 

Parke  County,  47th  circuit. 

Terms,  last  Monday  of  January,  3d  Monday  of  April,  last  Monday  of 
August,  and  2d  Monday  of  November,  6  weeks. 

Acts  1899,  p.   176. 

Pmy  County,  3d  circuit. 

Terms,  2  Mondays  of  January,  April,  and  June,  and  the  4th  Monday 
of  October,  3  weeks. 

Acts  1903,  p.  137,  and  1905,  p.  13. 

Pike  County,  57th  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  July,  and  2d  Monday  of  November,  5  weeks,  except  July  term,  4 
weeks. 

Acts  1895,  p.  164,  and  1905,  p.  196. 
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Porter  County,  31st  circuit. 

Terms,  on  Mondays  following  courts  in  Lake  county,  and  continuing  5 
weeks. 

Acts  1883,  p.  28. 

Posey  County,  11th  circuit. 

Terms,  beginning  on  Mondays  succeeding    terms    in    Gibson    county, 
terms  5  weeks,  except  August  term,  which  is  2  weeks. 

Acts  1895,  p.   164,  and   1897,  p.  29. 

Pulaski  County,  44th  circuit. 

Terms,  2d  Monday  of  February,  3d  Monday  of  April,  1st  Monday  of 
September,  and  3d  Monday  of  November,  5  weeks. 

Acts  1883,  p.  28,  and  1903,  p.  183. 

Putnam  County,  13th  circuit. 

Terms,  2d  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  5  weeks. 

Acts  1873,  p.  87,  and  1876.  p.  41. 

Randolph  County,  25th  circuit. 

Terms,  1st  Mondays  of  January,  May,  and  November,  to  continue 
as  long  as  necessary. 

Acts  1885,  p.  50,  and  1901,  p.   51. 

Bipley  County,  6th  circuit. 

Terms,  1st  Monday  of  February,  4th  ]\Ionday  of  April,  1st  Monday  of 
September,  and  3d  Monday  of  November,  4  weeks. 

Acts  1879,  p.  35,  and   1897,  p.   5. 

Bush  County,  16th  circuit. 

Term^,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  5  weeks. 

Acts  1899,  p.  198. 

Scott  County,  6l8t  circuit. 

Term^,  2d  Monday  of  January,  4th  Monday  of  March,  2d  Monday  of 
June,  and  4th  Monday  of  October,  4  weeks. 

Acts  1906,  p.   758. 
The  county  of  Fountain  also  constitutes  the  61st  circuit. 

Shelby  County,  16th  circuit. 

Terms,  on  Mondays  succeeding  courts  in  Rush  county,  6  weeks. 

Acts  1899,  p.  198. 


Digitized  by 


Google 


99  CIRCUIT  COURT.  §    1394 

Spencer  County,  2d  circuit. 

Terms,  1st  Mondays  in  January,  April,  September,  and  November, 
January  and  April  terms  6  weeks,  September  and  November  terms  4 
weeks. 

Acts   1903,  p.   137. 

Starke  County,  44th  circuit. 

Terms,  1st  Monday  of  January,  5  weeks,  3d  Monday  of  March  4 
weeks,  4th  Monday  of  May  4  weeks,  and  2d  Monday  of  October  5 
weeks. 

Acts  1883,  p.  28,  and  1003,  p.  183. 

St.  Joseph  County,  60th  circuit. 

Terms,  1st  Mondays  of  February  and  May,  2d  Monday  of  September, 
and  3d  Monday  of  November,  to  continue  as  long  as  necessary. 

Acts  1901,  p.  38. 

Steuben  County,  35th  circuit. 

Terms,  1st  Monday  of  February,  3d  Monday  of  April,  1st  Monday 
of  September,  and  3d  Monday  of  November,  to  continue  until  begin- 
ning of  terms  in  De  Kalb  county. 

Acts  1889,  p.  61. 

Sullivan  County,  14th  circuit. 

Terms,  1st  Monday  of  January,  and  other  terms  succeeding  courts 
in  Greene  county,  5  weeks. 

Acts  1883,  p.   13,  and  1885,  p.   124. 

Switxerland  County,  6th  circuit. 

Terms,  3d  Monday  of  February,  1st  Monday  of  May,  2d  Monday  of 
September,  and  4th  Monday  of  November,  3  weeks. 

Acts  1901,  p.  297. 

Tippecanoe  County,  23d  circuit. 

Terms,  1st  Mondays  of  January  and  April,  and  4th  Monday  of  Sep- 
tember, to  continue  as  long  as  necessary,  except  April  term  ends  3d 
Saturday  in  June. 

Acts  Spec.  Sess.  1877,  p.  31,  and  1893,  p.  8. 

Tipton  County,  36th  circuit. 

Terms,  1st  Monday  of  February,  4th  Monday  of  April,  1st  Monday  of 
September,  and  3d  Monday  of  November,  5  weeks. 

Acts   1873,  p.  88,  and   1889,  p.  345. 
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Union  County,  37th  circnit. 

Terms,  on  Mondays  following  courts  in  Payette  county,  to  continue 
3  weeks. 

Acta  1883,  p.  60. 

Vanderburg  County,  1st  circuit. 

Terms,  1st  Mondays  of  March,  June,  September  and  December,  10 
weeks. 

AcU  1895,  p.  164. 

Vermillion  County,  47th  circuit. 

Terms,  on  Mondays  following  courts  in  Parke  county,  4  weeks. 

Acte  1899,  p.   176. 

Vigo  County,  43d  circuit. 

Term^,  2d  Monday  of  February,  1st  Mondays  of  May  and  September, 
and  4th  Monday  of  November.  May  term  8  weeks,  other  terms  10 
weeks. 

Acte  1883,  pp.  13,  26. 

Wabash  County,  27th  circuit. 

Terms,  2d  Mondays  of  January,  April  and  September,  January  and 
April  terms  10  weeks,  September  term  12  weeks. 

Acte  1889,  p.  21. 

Warren  County,  21st  circuit. 

Term^,  1st  Monday  of  September  each  year,  4  weeks,  and  other 
terms  following  courts  in  Benton  county,  and  continuing  6  weeks. 

Acte  1905,  p.  119. 

Warrick  County,  2d  circuit. 

Term^,  3d  Mondays  of  February  and  May,  and  1st  Mondays  of  Octo- 
ber and  December,  February  and  May  terms  6  weeks,  October  and  De- 
cember terms  4  weeks. 

Acte  1903,  p.  137. 

Washington  County,  42d  circuit. 

Terms,  2d  Monday  of  March  to  2d  Monday  of  April,  1st  Monday  of 
June  to  1st  Monday  of  July,  last  Monday  of  September  to  last  Mon- 
day of  October,  3d  Monday  of  December  to  3d  Monday  of  January. 

Acte  1889,  p.  189,  and  1897,  p,  177. 
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Wayne  County,  17th  circuit. 

Terms,  Ist  Mondays  of  January,  April  and  October,  and  continue  as 
long  as  necessary. 

Acts   1873,  p.  88,  and  1906,  p.  5. 

Wells  County,  28th  circuit. 

Terms,  1st  Monday  of  February,  3d  Monday  of  April,  1st  Monday  of 
September,  and  3d  Monday  of  November,  6  weeks. 

Acts   1893,   p.   313,  and   1906,  p.   32. 

White  County,  39th  circuit. 

Terms,  2d  Monday  of  February,  4th  Monday  of  April,  1st  Monday  of 
September,  and  4th  Monday  of  November,  5  weeks. 

Acts  Spec.  Sess.  1877,  p.  31,  and   1883,  p.  32. 

Whitley  County,  33d  circuit. 

Terms,  1st  Mondays  of  February,  April,  September,  and  November, 
4  weeks. 

Acts    1889,   p.    61. 
ARTICLE  4.— SUPERIOR  COURTS. 

8BC. 

1404.    Jurisdiction  of  superior  courts. 

1401    Jurisdiction  of  superior  courts. 

The  superior  court  of  Marion  county  has  jurisdiction  of  all  suits  in  equity  except 
where  it  may  be  otherwise  provided  by  statute.    Leibold  v.  Leibold,  158  Ind.  60. 

ARTICLE  5A.— JUVENILE  COURT. 

SEC.  SEC. 

1436a.  Court  created,  judge,  salary,  clerk.  1436g.  Custody  of  children,  pay. 

U36b.  Probation  officers,  salary.  1436h.  Inspection  by  board  of  charities. 

1436c.  Complaint,  investigation,  comniit-  14361.    Incorporation    of    associations. 

ment.  1436j.    Liberal    construction. 

I436d.  Trial  of  children.  1436k.  Delinquent  child  defined. 

I436e.  Transfer  of  causes.  14361.    Encouraging   delinquency,   penalty. 

I436f.  Reports  by  probation  officers,  vis-  1436m.  Penalty  for  violation. 

its. 

[Acts  1903,  p.  616.     In  force  March  10,  1903.] 

1436a.  Court  created,  judge,  salary,  clerk. — 1.  That  in  every  county 
of  this  State  containing  a  city  with  a  population  of  one  hundred  thou- 
sand inhabitants,  according  to  the  last  preceding  United  States  census, 
there  shall  be  created  a  special  court,  to  be  known  as  the  Juvenile  Court, 
which  shall  have  jurisdiction  in  all  cases  relating  to  children,  including 
juvenile  delinquents,  truants,  children  petitioned  for  by  Boards  of  Chil- 
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drens'  Guardians,  and  all  other  cases  where  the  custody  or  legal  pun- 
ishment of  children  is  in  question,  but  said  court  shall  not  have  probate 
jurisdiction.    The  judge  of  said  court  shall  be  known  as  the  judge  of 
the  juvenile  court  and  shall  be  elected  by  the  qualified  voters  of  said 
county  at  the  time  of  the  general  election  of  state  officers,  shall  hold 
his  office  for  a  term  of  four  years,  or  until  his  successor  is  elected,  shall 
be  removed  from  office  in  the  same  manner  as  the  judge  of  the  circuit 
court  is  removed,  shall  receive  a  salary  of  $2,500  per  year,  payable  by 
the  county  wherein  situated,  and  to  be  eligible  for  the  office  shall  be  a 
citizen  of  and  a  legal  voter  of  the  state  and  a  parent,  and  not  less  than 
forty  years  of  age.    Pending  the  next  general  election  after  the  taking 
effect  of  this  act,  the  governor  of  the  state  shall  appoint  a  suitable  per- 
son to  be  judge  of  the  juvenile  court,  who  shall  serve  till  his  successor 
shall  be  elected.     The  clerk  of  the  circuit  court  shall  be  the  clerk  of 
the  Juvenile  Court  and  shall  keep  a  record  of  the  proceedings  in  a  book 
to  be  known  as  the  juvenile  record.    Corresponding  appropriations  for 
the  support  of  the  juvenile  court  as  are  made  for  the  circuit  court 
shall  be  made  by  the  county  council.    A  room  shall  be  set  apart  in  the 
court  house  for  the  use  of  said  juvenile  court  and  shall  be  known  as 
the  juvenile  court  room:    Provided,  That  in  those  counties  that  do  not 
contain  a  city  with  100,000  inhabitants,  the  judge  of  the  circuit  court 
shall  be  the  judge  of  the  juvenile  court:    Provided,  That  no  child  need 
be  tried  in  the  juvenile  court  on  a  charge  of  truancy  except  he  be  a 
resident  of  a  city  containing  one  hundred  thousand  (100,000)  inhabitants. 
1436b.    Probation  officers,  salary. — 2.    In  every  county  of  this  state 
having  a  population  of  fifty  thousand  (50,000)  or  above,  according  to 
the  last  preceding  United  States  census,  there  shall  be  appointed  by  the 
judge  of  the  circuit  court  having  jurisdiction,  one  discreet  person  of 
good  moral  character,  who  shall  be  known  as  probation  officer,  and  shall 
serve  during  the  pleasure  of  the  court  and  shall  receive  for  his  or  her 
services  the  sum  of  three  dollars  ($3.00)  per  day  for  each  day  or  part  of 
a  day  he  may  be  actually  on  duty.    Said  sum  to  cover  salary  and  neces- 
sary official  expenses,  and  to  be  paid  by  the  county  treasurer  out  of  any 
funds  appropriated  for  the  use  of  the  judge  of  the  circuit  court,  upon 
itemized  vouchers  sworn  to  by  said  officer  and  certified  to  by  the  judge 
of  the  circuit  court:     Provided,  That  said  judge  of  the  circuit  court, 
if  in  his  opinion  the  circumstances  require,  may  appoint  a  second  person 
to  scFv^e  as  probation  officer,  who  shall  receive  the  same  compensation 
as  is  above  indicated :    And  provided.  That  said  judge  of  the  circuit  court 
may  appoint  as  probation  officers  such  other  discreet  persons  of  good 
moral  character  as  are  willing  to  serve  without  compensation  from  the 
court:    And  provided.  That  in  counties  haying  a  population  of  less  than 
fifty  thousand   (50,000)   the  circuit  judge  having  jurisdiction  may  ap- 
point one  discreet  person  of  good  moral  character  as  probation  officer, 
who  shall  be  compensated  as  above  indicated,  and  may  appoint  such 
other  discreet  persons   of  good  moral  character  as  probation   officers 
who  are  willing  to  serve  without  compensation  from  the  court :  Provided, 
That  in  counties  where  a  special  juvenile  court  is  established  imder 
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section  1  of  this  act,  the  probation  officer  or  officers  shall  be  appointed 
by  the  judge  of  the  juvenile  court  and  serve  at  his  pleasure  and  be 
paid  on  his  order.  It  shall  be  the  duty  of  the  clerk  of  the  circuit  court 
immediately  on  the  appointment  of  a  probation  officer  to  notify  all 
courts  and  magistrates  of  any  county  in  which  said  officer  is  appointed, 
giving  them  the  name  and  postoffice  address  of  such  officer.  The  duties 
of  said  probation  officer  or  officers  shall  be  such  as  are  hereinafter  de- 
scribed. 

1436c.  Complaint,  investigation,  commitment. — ^3.  Whenever  a  com- 
plaint is  made  or  pending  against  a  boy  before  he  has  completed  his  six- 
teenth year  or  a  girl  before  she  has  completed  her  seventeenth  year  for 
the  commission  of  any  offense  not  punishable  by  law  with  imprisonment 
for  life,  or  for  which  the  penalty  is  death,  before  any  court  or  magis- 
trate, it  shall  be  the  duty  of  such  court  or  magistrate  at  once  and  before 
any  other  proceedings  are  had  in  the  cause  to  give  notice  in  writing 
of  the  pendency  of  said  cause  to  the  probation  officer  of  his  county  and 
forthwith  to  transmit  all  papers  in  said  cause  to  the  juvenile  court  with 
his  certificate  that  jurisdiction  in  said  cause  is  in  said  juvenile  court. 
Said  probation  officer  shall  immediately,  or  as  soon  thereafter  as  possi- 
ble proceed  to  inquire  into  and  make  a  full  examination  and  investiga- 
tion of  the  facts  and  circumstances  surrounding  the  commission  of  the 
alleged  offense,  the  parentage  and  surroundings  of  said  child,  its  exact 
age,  habits  and  school  record  and  everything  that  will  throw  light  on  its 
life  and  character,  and  may  also  inquire  into  the  home  conditions,  habits 
and  character  of  its  parents  or  guardians,  and  shall  make  a  full  report 
thereon  in  writing  to  the  juvenile  court  before  said  cause  is  tried.  K 
upon  consultation  with  the  probation  officer  and  examination  of  such  re- 
port it  shall  appear  to  the  judge  of  said  court  that  the  child  is  not  guilty 
of  the  offense  charged  against  it,  or  that  the  interest  of  the  child  will  be 
best  subserved  thereby,  the  court  shall  order  that  such  child  be  not 
brought  into  court  and  said  cause  shall  be  dismissed.  Complaints  in 
writing  duly  sworn  to  may  also  be  filed  in  the  juvenile  court  as  in  other 
courts  against  any  boy  or  girl  as  above  provided,  and  when  so  filed  in 
said  court  the  probation  officer  shall  make  examination  and  investigation 
and  make  written  report  thereon  exactly  as  in  cases  certified  to  said 
court  from  any  other  court  or  magistrate,  and  in  such  cases  it  shall  be 
the  duty  of  the  juvenile  court  to  proceed  as  in  other  cases.  If  upon  the 
trial  of  any  child  it  shall  appear  to  the  judge  of  the  juvenile  court  that 
such  child  is  guilty  of  the  offense  charged  he  may  withhold  judgment 
for  a  definite  or  indefinite  period  if  it  appear  that  the  public  interest  and 
the  interest  of  the  child  will  be  best  subserved  thereby,  and  may  order 
that  such  child  be  returned  to  his  or  her  parents,  guardians  or  friends; 
or  he  m.ay  commit  such  child  to  the  care  of  a  volunteer  probation  officer 
who  shall  exercise  supervision  over  it  until  such  time  as  it  is  discharged 
by  the  court  from  further  supervision  upon  the  recommendation  of  such 
volunteer  probation  officer ;  or  the  court  may  order  such  child  to  be  placed 
in  the  family  of  some  suitable  person  where  such  family  home  shall  be 
recommended  by  the  probation  officer  of  the  court,  there  to  remain  until 
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he  or  she  shall  have  attained  the  age  of  twenty-one  years  or  for  any 
less  time;  or  the  court  may  order  such  child  to  be  placed  in  the  home 
where  the  county's  dependent  children  are  kept;  or  if  it  appears  to  be  for 
the  best  interest  of  such  child  and  such  child  appears  to  be  in  need  of 
institutional  training  the  court  may  order  him  or  her  to  be  committed 
to  some  institution  managed  by  a  corporation  or  by  an  individual,  and 
devoted  to  the  care  of  such  children,  for  a  definite  or  indefinite  period, 
said  institution  to  be  situated  in  the  State  of  Indiana  and  to  be  inspected 
at  least  once  a  year  and  approved  by  the  board  of  state  charities,  and 
to  receive  for  its  services  a  per  diem  of  twenty-five  cents  for  each  day 
.such  child  may  be  in  its  custody,  said  per  diem  to  be  paid  by  the  county 
sending  the  child  upon  itemized  vouchers  duly  certified  to  by  the  court; 
or  the  court  may  impose  a  fine  with  costs,  or  the  court  may  for  good 
cause  shown  suspend  judgment  in  any  case  for  a  definite  or  indefinite 
period ;  or  if  the  offense  be  malicious  trespass  the  court  may  require  the 
damage  to  be  made  good,  or  if  the  offense  be  petit  larceny  and  the 
stolen  property  be  not  restored  the  court  may  require  it  to  be  paid 
for  by  the  defendant  himself  if  it  be  shown  that  he  is  capable 
of  earning  the  money  or  has  money  of  his  own,  and  in  all  the 
foregoing  cases  the  court  may  decree  the  child  to  be  the  ward  of  the 
court  so  far  as  its  person  is  concerned,  and  in  all  cases  where  any  child 
has  been  decreed  to  be  a  ward  of  the  court  the  authority  of  the  court 
over  its  person  shall  continue  until  the  court  shall  otherwise  decree, 
and  the  court  may  adopt  all  needful  rules  and  regulations  that  may  be 
needed  in  order  to  carry  out  the  provisions  of  this  act.  In  every  case  in 
which  the  court  shall  commit  any  child  to  the  care  and  custody  of  any 
institution  as  above  provided  other  than  a  state  institution  and  such 
child  shall  have  a  parent  or  guardian  within  the  county,  the  court  may 
take  and  enter  an  order  requiring  such  parent  or  guardian  to  appear 
before  said  court  upon  a  day  and  hour  to  be  named  therein  and  show 
cause,  if  any  he  or  she  have,  why  he  or  she  should  not  pay  for  the  sup- 
port of  such  child,  in  whole  or  in  part,  while  it  is  an  inmate  of  such  in- 
stitution. A  certified  copy  of  said  order  shall  be  served  upon  such  parent 
or  guardian  by  the  sheriir  of  the  county  not  less  than  ten  days  prior  to 
the  day  fixed  therein  for  such  appearance.  Upon  due  service  and  return 
of  said  order  the  court  shall,  upon  the  day  fixed,  or  upon  such  subsequent 
day  as  may  be  fixed  by  the  court,  hear  evidence  as  to  the  financial  ability 
of  such  parent  or  guardian  and  in  case  the  court  shall  find  that  such 
parent  or  guardian  should  pay  for,  or  contribute  to,  the  maintenance  of 
such  child,  the  court  shall  render  judgment  against  such  parent  or  guar- 
dian that  such  parent  or  guardian  shall  pay  to  the  clerk  of  the  juvenile 
court  such  sums  as  the  court  shall  adjudge  and  at  such  times  and  in  such 
amounts  as  shall  be  by  the  court  found  just.  And  such  judgment  shall  be 
enforced  as  other  judgments  are  enforced,  and  all  money  collected  on 
such  judgments  shall  be  held  by  the  clerk  of  the  juvenile  court  and  shall 
be  remitted  by  him  quarterly  to  the  institution  keeping  such  child  or 
children,  and  the  amount  so  remitted  shall  be  deducted  from  the  quar- 
terly bill  of  such  institution:    Provided,  That  the  clerk  of  such  juvenile 
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court  shall  make  a  verified  report  to  the  court  at  the  close  of  each 
quarter  of  the  amount  of  money  so  collected  on  such  judgments  which 
report  the  judge  shall  cause  to  be  filed  with  the  coimty  commissioners 
with  the  bill  rendered  by  the  institution  keeping  such  child.  •  If  any 
child  is  found  guilty  of  the  offense  charged  against  it,  or  appears  to  be 
wilfully  wayward  and  unmanageable,  the  court  may  commit  him  or  her 
to  the  Indiana  boys*  school,  the  industrial  school  for  girls,  or  to  any  other 
state,  penal  or  reformatory  institution  authorized  by  law  to  receive  such 
boy  or  girl,  subject  to  such  conditions  as  are  already  provided  by  law 
for  the  reception  of  such  children  in  said  schools  and  institutions.  And 
in  all  cases  when  a  child  shall  be  committed  to  a  state  or  other  institu- 
tion as  above  provided  the  report  of  the  probation  officer  shall  be  at- 
tached to  the  commitment  and  the  child  shall  be  placed  in  charge  of  the 
probation  officer,  or  some  person  designated  by  the  court  to  be  conveyed 
under  his  direction  to  the  designated  institution :  Provided,  That  a  woman 
shall  always  be  sent  with  the  girls  so  committed,  and  the  person  taking 
such  child  to  the  designated  institution  ishall  be  allowed  and  paid  his 
or  her  actual  expenses  and  no  more  where  he  or  she  is  an  officer  of  such 
juvenile  court  appointed  by  the  court,  and  in  all  other  cases  the  person 
taking  such  child  to  any  institution  shall  be  allowed  and  paid  for  his 
or  her  services  the  same  fees  and  expenses  as  are  paid  to  sheriffs  in  like 
cases:  And  provided j  That  the  court  may,  when  the  health  or  condition 
of  the  child  requires  it,  cause  the  child  to  be  placed  in  a  public  hospital 
or  institution  for  treatment  or  special  care,  or  in  a  private  hospital  or 
institution  which  will  receive  it  for  like  purposes  without  charge  or  for 
the  per  diem  of  twenty-five  cents  a  day :  Provided,  That  when  any  child 
contemplated  by  this  act  shall  be  sentenced  to  confinement  in  any  insti- 
tution to  which  adult  convicts  are  sentenced,  it  shall  be  unlawful  to  con- 
fine such  child  in  the  same  building,  yard  or  enclosure  with  such  adult 
convicts,  or  to  bring  such  child  into  any  yard  or  building  in  which  adult 
convicts  may  be  present :  And  provided.  That  in  every  trial  of  any  such 
child  he  shall  be  entitled  to  a  trial  by  a  jury  of  twelve  persons  if  he  shall 
so  elect:  And  provided.  That  if  any  such  boy  or  girl  against  whom  a 
complaint  is  made  is  unable  to  give  bond  and  the  court  does  not  release 
him  or  her  on  his  or  her  own  recognizance,  then  said  boy  or  girl  shall 
be  entitled  to  an  immediate  hearing  and  tri^l  in  the  juvenile  court  ac- 
cording to  law:  And,  provided.  That  in  case  the  judge  of  any  special 
juvenile  court  established  under  the  provisions  of  section  one  (1)  of  this 
act  shall  be  unable  to  preside  therein  by  reason  of  serious  illness  of  him- 
self or  family  or  for  any  cause  disqualifying  judges  of  the  circuit  and 
superior  courts,  he  may  appoint  a  judge  pro  tempore  for  said  court  who 
shall  hold  said  court  during  such  inability,  such  judge  pro  tempore  to  be 
paid  in  the  same  manner  and  amount  as  are  judges  pro  tempore  appointed 
by  the  judges  of  the  circuit  courts  of  this  state.  [As  amended.  Acts 
1905,  p.  51.] 
Section  1436k  defines  delinquent  child. 
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1436d.  Trial  of  children. — L  All  trials  of  such  children  as  are  af- 
fected by  this  act,  shall  be  held  in  chambers  or  in  the  juvenile  court 
room.  The  judge  of  such  court  shall  designate  a  certain  time  for  the 
trials  of  such  cases,  and  is  hereby  empowered  to  exclude  from  the  court 
room  at  such  trials  any  and  all  persons  that  in  his  opinion  are  not  neces- 
sary for  the  trial  of  the  case.  The  probation  officer  shall  be  present  at 
every  trial  in  the  interest  of  the  child  on  trial. 

1436e.  Transfer  of  causes. — 5.  The  judge  of  the  circuit  court,  in 
counties  where  a  superior  court  is  established,  shall  have  authority,  if 
necessary,  to  enable  such  judge  better  to  discharge  his  duties  as  judge 
of  the  juvenile  court,  to  transfer  to  such  superior  court  causes  pend- 
ing in  such  circuit  court  of  which  such  superior  court  has  concurrent 
jurisdiction. 

1436f.  Reports  by  probation  officers,  visits. — 6.  Said  Probation  of- 
ficer shall  report  his  disposition  of  any  child  placed  in  his  charge  to 
the  judge  of  the  juvenile  court,  also  to  the  Board  of  State  Charities. 
Unless  excused  by  the  court,  he  shall  visit  every  child  placed  in  his 
charge  twice  a  year  at  least,  and  as  much  oftener  as  may  seem  to  the 
court  to  be  necessary,  and  he  shall  make  a  report  of  each  visit  to  a 
child  to  the  court  and  to  the  Board  of  State  Charities,  which  report 
shall  set  forth  the  conditions  surrounding  the  child  at  the  time  of 
the  visit. 

1436g.  Custody  of  children,  pay. — 7.  No  court  or  magistrate  or  peace 
officer  shall  place  a  child  under  the  age  of  fourteen  years  in  any  jail 
or  police  station  or  lock-up  pending  trial,  but  if  such  child  is  unable 
to  give  bail,  it  may  be  placed  in  the  care  of  the  sheriff,  police  matron 
or  probation  officer,  who  shall  keep  such  child  in  some  suitable  place, 
provided  by  the  county,  pending  the  final  disposition  of  its  case;  said 
county  shall  have  the  power  to  contract  for  their  care  with  any  asso- 
ciation or  individual  possessing  fai^ilities  for  safe  keeping  and  proper 
care  of  such  children,  situated  within  the  State  of  Indiana:  Provided, 
That  such  facilities  and  care  shall  have  the  approval  of  the  Board 
of  State  Charities,  and  that  a  per  diem  not  to  exceed  that  allowed  by 
law  to  the  Board  of  Children's  Guardians  shall  be  the  compensation 
to  such  association  or  individual  for  such  care  of  any  child  placed  in 
charge:  And  provided,  That  the  actual  expenses  of  the  transfer  of  a 
child  to  and  from  such  place  of  care  shall  be  paid  by  the  county  on 
itemized  vouchers,  in  accordance  with  law,  and  in  all  preliminary  pro- 
ceedings against  the  child,  said  child  shall  not  appear  in  person  before 
the  court  or  magistrate,  but  shall  be  represented  there  by  the  proba- 
tion officer:  Provided,  That  when  a  complaint  is  made  by  a  Board  of 
Children's  Guardians  in  the  case  of  a  neglected  or  ill-treated  child,  the 
circuit  judge  may  place  said  child  in  the  care  of  the  probation  officer 
pending  final  hearing,  in  which  case  the  duties  of  such  probation  offi- 
cer shall  be  the  same  as  pertain  to  the  children  contemplated  by  this 
act :  And  provided.  That  in  any  county  where  no  probation  officer  shall 
have  been  appointed,  the  truant  officer  of  that  county  designated  by 
the  judge  of  the  circuit  court  shall  act  as  probation  officer,  and  re- 
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ceive  the  same  compensation  specified  in  section  2  for  such  services  as 
he  may  render  as  probation  ofl&cer. 

1436h.  Inspection  by  board  of  charities. — 8.  All  associations  or  indi- 
viduals maintaining  institutions  and  receiving  children  under  this  act 
shall  be  subject  to  the  same  visitation,  inspection  and  supervision  by 
the  Board  of  State  Charities  as  are  the  public  charitable  and  penal  in- 
stitutions of  this  State,  and  it  shall  be  the  duty  of  said  Board  of  State 
Charities  to  pass  annually  upon  the  fitness  of  every  such  association 
or  individxial  as  may  receive,  or  desire  to  receive,  children  under  the 
provisions  of  this  act,  and  every  such  association  or  individual  shall 
annually,  at  such  time  as  said  board  shall  direct,  make  report  thereto, 
showing  its  condition,  management  and  competency  to  adequately  care 
for  such  children  as  are,  or  may  be,  committed  to  it,  and  such  other 
facts  as  said  board  may  require,  and  upon  said  board  being  satisfied 
that  such  association  or  individual  is  competent  and  has  adequate  facil- 
ities to  care  for  such  children,  it  shall  issue  to  the  same  a  certificate 
to  that  effect,  which  certificate  shall  continue  in  force  for  one  year, 
unless  sooner  revoked  by  said  board,  and  no  child  shall  be  committed 
to  any  such  association  or  individual  which  shall  not  have  received 
such  certificate  within  fifteen  months  next  preceding  the  commitment. 
The  court  may,  at  any  time,  require  from  any  such  association  or  in- 
dividual receiving  or  desiring  to  receive  children  under  the  provisions 
of  this  act  such  reports,  information  and  statements  as  the  judge  shall 
deem  proper  or  necessary  for  his  action,  and  the  court  shall  in  no  case 
be  required  to  conmiit  a  child  to  any  association  or  individual  whose 
standing,  conduct  or  care  of  children  or  ability  to  care  for  the  same 
is  not  satisfactory  to  the  court :  Provided,  That  all  institutions  in  this 
State  devoted  to  the  care  of  dependent,  neglected  and  orphan  children, 
whether  supported  in  whole  or  in  part  by  public  funds,  or  receiving 
no  public  aid,  shall  be  visited  and  inspected  by  said  Board  of  State 
Charities. 

14361.  Incorporation  of  associations. — 9.  No  association  whose  objects 
may  embrace  the  caring  for  dependent,  neglected  or  delinquent  chil- 
dren shall  hereafter  be  incorporated  in  this  state  unless  the  proposed 
articles  of  incorporation  shall  first  have  been  submitted  to-  the  Board 
of  State  Charities,  and  the  secretary  of  state  shall  not  issue  a  cer- 
tificate of  incorporation  unless  there  shall  be  first  filed  in  his  office  the 
certificate  of  said  Board  of  State  Charities  that  said  board  has  ex- 
amined the  said  articles  of  incorporation  and  that  in  the  judgment 
of  said  board  the  incorporators  are  reputable  persons,  that  the  pro- 
posed work  is  needed,  and  the  incorporation  of  such  association  is 
desirable  and  for  the  public  good ;  amendments  proposed  to  the  articles 
of  incorporation  or  association  having  as  its  object  the  care  and  dis- 
posal of  dependent,  neglected  or  delinquent  children  shall  be  submitted 
in  like  manner  to  the  Board  of  State  Charities,  and  the  secretary  of 
state  shall  not  record  such  amendment  or  issue  his  certificate  therefor 
unless  there  shall  first  be  filed  in  his  office  a  certificate  of  the  Board 
of  State  Charities  that  they  have  examined  the  said  amendment,  that 
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the  association  is  in  their  judgment  performing  in  good  faith  the  work 
undertaken  by  it,  and  that  the  said  amendment  is,  in  their  judgment, 
a  proper  one  and  for  the  public  good. 

1436J.  Liberal  construction. — 10.  This  act  shall  be  liberally  con- 
strued, to  the  end  that  its  purpose  may  be  carried  out,  to  wit:  That 
the  care,  custody  and  discipline  of  the  child  may  approximate  as  nearly 
as  may  be  that  which  should  be  given  by  its  parents,  and  in  all  cases 
where  it  can  properly  be  done,  the  child  is  to  be  placed  in  an  approved 
family  home  and  become  a  member  of  the  family,  by  legal  adoption 
or  otherwise. 

[Acts  1905,  p.  440.    In  force  April  15,  1905.] 

1436k.  Delinquent  child  defined. — 1.  That  the  words  **  delinquent 
chiW  sjiall  include  any  boy  under  the  full  age  of  sixteen  years  and  any 
girl  under  the  full  age  of  seventeen  years  who  shall  violate  any  law 
of  this  state  or  any  ordinance  of  a  city;  or  who  is  incorrigible;  or  who 
knowingly  associates  with  thieves  or  other  vicious  or  immoral  persons; 
or  who  is  growing  up  in  idleness  or  crime;  or  who  knowingly  visits 
or  patronizes  any  policy  shop  or  place  where  any  gaming  device  is  or 
shall  be  operated ;  or  who  patronizes,  visits  or  enters  any  saloon  or  wine 
room  where  intoxicating  liquors  are  sold ;  or  who  knowingly  patronizes, 
visits  or  enters  any  public  pool  room  or  bucket  shop;  or  who  wanders 
about  the  street  of  any  city  in  the  night  time  without  being  on  any 
lawful  business  or  occupation;  or  who  wanders  about  in  any  railroad 
yards  or  upon  railroad  tracks;  or  who  jumps  upon  any  moving  train 
or  enters  any  car  or  engine  without  lawful  authority;  or  who  uses 
vile,  obscene,  vulgar,  profane  or  indecent  language;  or  who  smokes  cig- 
arettes; or  who  loiters  about  any  school  building  or  school  yard;  or 
who  is  guilty  of  indecent  or  immoral  conduct.  Any  boy  under  the  full 
age  of  sixteen  years  or  any  girl  under  the  full  age  of  seventeen  years 
who  shall  commit  any  of  the  acts  herein  specified  shall  be  deemed  a 
delinquent  child  and  shall  be  proceeded  against  as  such  in  the  manner 
provided  by  law  for  the  prosecution  of  persons  charged  with  misde- 
meanors, and  upon  conviction  thereof  may  be  released  on  probation  or 
may  be  dealt  with  by  the  court  in  such  manner  as  may  appear  to  be 
for  the  best  interest  of  the  child. 

14361.  Encouraging  delinquency — Penalty. — 2.  It  shall  be  unlawful 
for  any  person  to  cause  or  encourage  any  boy  under  the  full  age  of 
sixteen  years  or  any  girl  under  the  full  ajxe  of  seventeen  years  to  com- 
mit any  act  of  delinquency  as  defined  and  specified  in  section  one  (1) 
of  this  act,  or  for  any  purpose  to  send,  or  cause  to  be  sent,  any  such 
child  to  any  house  of  prostitution,  or  to  any  saloon  or  wine  room 
where  intoxicating  liquor  is  sold,  or  to  any  policy  shop  or  gambling 
place,  or  to  any  pool  room  or  bucket  shop,  knowing  them  to  be  such; 
or  to  knowingly  encourage,  contribute  to  or  in  any  way  cause  any 
such  child  to  violate  any  law  of  this  state  or  the  ordinances  of  any 
city;  or  to  knowingly  permit,  contribute  to,  encourage  or  cause  any 
such  child  to  be  guilty  of  any  vicious  or  immoral  conduct;  and  any 
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person  so  offending  shall  be  guilty  of  a  misdemeanor  and  shall  be  tried 
for  such  offense  in  any  court  of  competent  jurisdiction,  and  upon  con- 
viction thereof  shall  be  punished  by  fine  or  imprisonment  or  both :  Pro- 
vided, however.  That  if  at  the  hearing  of  any  child  brought  before  any 
juvenile  court,  it  shall  appear  that  any  person  has  violated  any  of  the 
provisions  of  this  section,  the  judge  of  said  court  may  have  such  per- 
son brought  before  him  upon  proper  warrant,  and,  if  upon  preliminary 
examination,  it  shall  appear  that  such  person  is  probably  guilty  of  the 
offense  charged,  he  shall  be  recognized  as  recognizances  are  now  pro- 
vided by  law,  to  appear  at  the  next  term  of  the  criminal  court  of  said 
county,  or  if  there  be  no  criminal  court,  then  of  the  circuit  court  of 
said  county. 

1436m.  Penalty  for  violation. — 3.  Any  person  who  shall  be  convicted 
of  violating  any  of  the  provisions  of  section  two  (2)  of  this  act  shall  be 
fined  in  any  sum  not  exceeding  five  hundred  dollars  ($500.00)  or  im- 
prisoned in  the  county  jail  or  workhouse  for  a  period  not  exceeding 
six  (6)  months,  or  punished  by  both  such  fine  and  imprisonment.  The 
court  may  impose  conditions  upon  any  person  found  guilty  under  this 
act,  and  so  long  as  such  person  shall  comply  therewith  to  the  satis- 
faction of  the  court  the  sentence  imposed  or  any  part  thereof  may  be 
suspended:  Provided,  That  no  such  sentence  or  the  execution  thereof 
shall  be  stayed  or  suspended  to  exceed  a  period  of  two  years;  and  if, 
upon  the  expiration  of  such  time,  or  any  time  prior  thereto  as  the  court 
may  deem  proper,  it  shall  appear  to  the  satisfaction  of  the  court  that 
such  person  has  complied  faithfully  with  the  condition  imposed,  the 
court  may  suspend  such  judgment  and  sentence  absolutely,  in  which 
case  such  person  shall  be  released  therefrom.  If  at  any  time  during 
the  suspension  of  such  sentence  it  shall  be  made  to  appear  to  the  satis- 
faction of  the  court  that  the  judgment  ought  to  be  enforced,  the  court 
shall  have  power  to  revoke  the  suspension  of  such  judgment  and  stay 
of  execution  thereunder  and  may  enforce  the  same,  and  in  such  case 
the  term  of  such  sentence  shall  commence  from  the  date  upon  which 
the  same  is  ordered  to  be  enforced. 

ARTICLE  6.— INCIDENTAL  MATTERS. 

SEC.  SEC. 

I439h.    Allowances  to  circuit  and  superior  1461.  Jury  from  bystanders. 

court  judges.  1468.  Powers  of  master  commissioners. 

1443.    Adjourned  terms  of  court.  1475.  Shorthand  report  of  evidence,  cer- 
1445.    Sheriff  adjourns — ^Adjourned  term.  tificate. 

1448.    Special  judge,  appointment.  1475a.  Perfecting  bills  of  exceptions. 

1451.    Jnrors,  qualifications,  challenge.  1477.  Laws  repealed. 

1459.    Jury  fee,  pay  of  jurors.  1480.  Allowances,  warrants  on  treasurer. 

[Acts  1903,  p.  524.    In  force  April  23,  1903.] 

1439h.    Allowances  to  drciiit  and  superior  court  judges. — 1.    That 
there  shall  be  allowed  to  the  judge  of  each  circuit,  and  to  the  judge 
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of  each  superior  court  district,  containing  more  than  one  county,  in 
addition  to  the  salary  now  provided  by  law,  the  sum  of  three  hundred 
dollars  per  annimi,  which  allowance  shall  be  added  to  the  salary  of  such 
judge  in  lieu  of  traveling  expenses. 

1443.    Adjourned  terms  of  court. 

Whenever  the  business  pending  in  a  court  remains  undisposed  of  at  the  end  of  the 
term,  the  court  may  be  adjourned  to  a  time  in  vacation  and  then  proceed  with  the 
business  of  the  court  as  a  part  of  the  regular  term,  and  such  term  may  continue  beyond 
the  time  fixed  for  the  beginning  of  a  regular  term  of  court  in  another  county  of  the 
same  circuit.     Wheeler  v.  State,  158  Ind.  687. 

When  a  court  finally  adjourns  for  the  term,  the  court  can  not  again  be  convened  for 
the  transaction  of  business  except  as  an  adjourned  term  as  provided  by  statute.  State 
V.  Hindman,  159  Ind.  586. 

1445.  Sheriff  adjourns — ^Adjourned  term. 

An  adjourned  term  of  court  may  be  held  by  a  special  judge  during  the  time  that 
a  regular  term  is  being  held  by  the  regular  judge  in  another  county  of  the  same  cir- 
cuit.    Wheeler  v.  State,  158  Ind.  687. 

1446.  Special  judge,  appointment. 

Section  1446,  Bums'  R.  S.  1901,  concerning  the  appointment  of  special  judges  waa 
repealed  by  Ihe  act  of  1881,  section  419,  Burns*  R.  S.  1901.  Kissel  v.  Lewis,  156  Ind. 
233. 

1451.    Jurors,  qualifications,  challenge. 

If  persons  who  have  served  on  special  juries  at  a  term  are  afterwards  selected  to  fill 
vacancies  on  the  regular  panel,  they  can  not  be  challenged  because  of  jury  service 
within  a  year.     City  of  Michigan  City  v.  Phillips,  163  Ind.  449. 

When  a  jury  is  voluntarily  accepted  by  a  party  without  having  exhausted  his  per- 
emptory challenges,  he  can  not  complain  of  the  action  of  the  court  in  permitting  jurors 
to  serve  who  had  served  as  jurors  within  a  year.  Indianapolis  Ry.  Co.  v.  Bordenchecker, 
33  App.  138. 

1459.  Jury  fee,  pay  of  jurors. 

The  per  diem  of  jurors  is  fixed  by  law,  and  courts  have  no  authority  to  make  extra 
allowances  for  night  service.    Monroe  v.  State,  157  Ind.  45. 

The  fees  of  jurors  on  a  struck  jury  are  to  be  paid  by  the  party  requiring  such  jury, 
and  are  not  chargeable  to  the  county.     Board  v.  Board,  27  App.  378. 

1461.    Jury  from  bjrstanders. 

Whenever  a  cause  is  regularly  reached  for  trial  and  there  is  no  regular  jury  in  at- 
tendance, the  court  may  direct  a  jury  to  be  sununoned  from  the  bystanders.  Albany 
Land  Co.  v.  Rickel,  162  Ind.  222. 

[Acta  1903,  p.  237.    In  force  March  9,  1903.] 

1468.  Powers  of  master  commissioners. — 418.  Such  master  commis- 
sioner shall  have  the  powers  and  discharge  the  duties  herein  mentioned, 
which  have  heretofore  been  performed  by  masters  in  chancery,  so  far 
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as  the  same  may  be  consistent  with  existing  laws,  and  such  master 
commissioner  shall  have  power  and  it  is  hereby  made  his  duty  in  all 
counties  of  less  than  10,000  voting  population,  upon  the  general  or 
special  order  of  the  court  in  term,  or  the  judge  thereof  in  vacation, 
to  examine  all  bonds  filed  by  executors,  administrators  and  guardians 
of  estates  of  decedents,  or  infants,  and  of  all  trustees  of  every  kind 
and  character,  and  ascertain  their  sufficiency  to  protect  the  funds  and 
interests  entrusted  to  them;  and  examine  the  inventories,  sale  bills,  ac- 
counts, current  or  final,  and  vouchers  and  receipts  filed  therewith,  and 
the  condition  of  estates  and  trusts  generally  pending  in  the  court  ap- 
pointing him ;  and  to  enable  such  conmiissioner  to  effect  such  examina- 
tion, he  shall  be  entitled  to  process,  to  be  issued  by  the  clerk  of  such 
court,  to  compel  the  administrators,  executors,  guardians  and  other  of 
said  trustees  and  all  necessary  witnesses  to  appear  and  testify  before 
him,  at  the  time  and  place  stated  in  such  process,  and  to  produce  at 
such  time  for  the  hearing  of  such  matters,  all  books,  papers,  documents 
and  moneys  pertinent  to  such  matter,  and  any  person  refusing  to  ap- 
pear or  testify,  or  produce  for  inspection  such  books,  papers,  docu- 
ments or  moneys  when  so  required,  may  be  attached  for  contempt  and 
held  to  bail  by  such  master  conmiissioner  to  answer  to  the  alleged 
contempt  at  the  next  ensuing  term  of  said  court.  Such  master  com- 
missioner shall  report  his  findings  in  each  of  such  matters  in  writing 
to  the  court  for  its  action,  to  which  reports,  or  any  of  them,  exceptions 
may  be  filed,  within  such  time  as  the  court  shall  fix,  which  exceptions 
shall  be  heard  and  determined  as  in  other  cases.  Such  commissioner 
shall  be  allowed  reasonable  compensation  for  such  services  by  the  court, 
to  be  paid  by  said  county  out  of  the  treasury  thereof,  on  an  order  of 
the  judge  making  said  appointment,  after  being  approved  by  the  Board 
of  county  coDMnissioners. 

This  act  ameDdfi  section  1468,  Burns'  R.  S.  1901. 

1475.    Shorthand  report  of  evidence,  certificate. 

So  much  of  section  1475,  Burns'  R.  S.  1901,  as  requires  the  judge  to  certify  that  a 
tnuiBcript  of  the  evidence  certified  to  by  an  official  reporter  is  correct  is  invalid.  Adams 
T.  State,  156  Ind.  696;  Oster  v.  Broe,  161  Ind.  113;  Ladd  v.  Kuhn,  27  App.  535;  Crane 
t.  Osbom,  30  App.  640. 

1476a.    Perfecting  bills  of  exceptions. 

The  act  of  1901,  sections  1475a4475c,  Bums'  K.  S.  1901,  concerning  the  correcting 
or  perfecting  of  records  or  bills  of  exceptions  in  causes  pending  on  appeal  in  the  supreme 
or  appellate  courts  is  unconstitutional,  being  an  unlawful  interference  with  the  rec- 
ords of  such  courts.    Johnson  v.  Gebhauer,  159  Ind.  271. 

1477.    Laws  repealed. 

Section  1477,  Bums'  K.  S.  1901,  repealed  the  act  of  1873  providing  for  the  use  on 
tppeal  of  the  original  manuscript  of  the  evidence  taken  by  a  short-hand  reporter.  Man- 
kin  V.  Pennsylvania  Co.  160  Ind.  447. 
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1480.    Allowances,  warrants  on  treasurer. 

Whenever  the  pay  or  fees  of  officers  or  persons  is  fixed  by  law,  courts  can  not  make 
additional  allowances  to  such  officers  or  persons  payable  out  of  the  county  treasury. 
Monroe  v.  State,  157  Ind.  45;  Board  v.  Board,  27  App.  378. 


ARTICLE  7.— JUSTICE  OF  THE  PEACE. 

SEO.  SEC. 

1484.     Number  of  justices.  1528.     Defense,  pleading,  proof. 

1484a.  Number  of  justices.  1551a.  Qualifications  of  jurors. 

1484b.  Salaries  of  certain  justices.  1557.    Judgment,  entry,  signing. 

1484c.  Fees  taxed,  report,  payment.  1570.     Trial  and  practice  on  appeal. 
1488a.  Seal  of  justice,  authentication,  evi-    1613.     Notice  to  assert  claim  to  property. 

dence.  1615.     Replevin,  complaint,  bond. 

1497a.  Special  justice,  appointment.  1615a.  Action  without  bond,  possession, 
1500.     Jurisdiction,  amoimt.  judgment. 

1512.     Official  bonds,  jurisdiction.  1641.     Fees  of  justices,  salaries  of  certain 
1515.     Report  of  fines.  justices. 

1519.     Summons,  return. 

[Acts  1903,  p.  199.    In  force  March  7,  1903.] 

1484.    Number  of  justices. — 1.    That  the  number  of  justices  of  the 
peace  in  each  township  shall  be  regulated  by  the  board  of  county  com- 
missioners of  the  county  by  proper  order  of  record,  but  the  number  shall 
not  exceed  two  for  each  township,  and  one  in  addition  thereto  for  each 
incorporated  town  therein,  and  one  in  addition  thereto  for  each  incor- 
porated city  therein,  and  authenticated  copies  of  such  order  shall  be 
furnished  by  the  auditor  to  the  clerk  of  the  circuit  court:     Provided, 
however.  That  in  no  event  shall  the  number  of  justices  in  any  town- 
ship in  which  is  located  a  city  having  a  population  of  one  hundred 
thousand   (100,000)   or  more,  as  shown  by  the  last  preceding  United 
States  census,   exceed  five  justices.     The  said  board  of  county   com- 
missioners in  any  such  township  in  which  there  is  located  a  city  hav- 
ing a  population  of  one  hundred  thousand  (100,000)  or  more  shall  des- 
ignate  the   places  where   said  justices   of  the   peace   shall  hold    their 
offices,   and  such   justices   of  the   peace   shall  keep   their  offices    open 
every  day,  Sundays  and  legal  holidays  excepted,   during  such   hours 
as  the  business  thereof  shall  require:     And  provided,  further.  That  In 
no  event,  after  the  terms  expire  for  whit»h  the  present  justices   have 
been  elected,  shall  the  number  of  justices  in  townships  having  therein 
cities  of  not  less  than  forty-five  thousand  (45,000)  and  not  more  than 
sixty  thousand    (60,000)    population,   according  to   the   last  preceding 
United  States  census,  or  the  principal  part  of  such  cities,  exceed  two 
justices.     The   board   of  county  commissioners  in   any  township    hav- 
ing therein  cities  of  not  less  than  forty-five  thousand  (45,000)  and  not 
more  than  sixty  thousand   (60,000)   population,  according  to  the    last 
preceding  United  States  census,  or  the  principal  part  of  such   cities, 
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shall  designate  the  places  where  said  justices  of  the  peace  shall  hold 
their  offices,  and  such  justices  of  the  peace  shall  keep  their  offices  open 
every  day,  Sundays  and  legal  holidays  excepted,  during  such  hours 
as  the  business  thereof  shall  require. 

This  act  amends  section  1484,  Bums'  R.  S.  1901.    See  notes  to  such  section. 

By  act  of  1903,  Acts  1903,  p.  134,  the  act  of  1899,  sections  1484a- 1484e,  Burns'  R.  S. 
1901,  fixing  the  number  of  justices  in  townships  having  cities  of  a  specified  population, 
▼ss  repealed. 

[Acto  1903,  p.  207.  In  force  March  7,  1903.] 
1484a.  Niunber  of  justices. — 1.  That  the  number  of  justices  of  the 
peace,  to  be  regulated  as  now  provided  by  law,  shall  be  as  now  pro- 
vided by  law,  excepting  that  the  number  thereof  shall  not  exceed  two 
for  each  township,  and  one  in  addition  thereto  for  each  incorporated 
town  therein,  and  one  in  addition  thereto  for  each  incorporated  city 
lying  wholly,  or  the  principal  part  thereof,  in  such  township,  and  any 
order  heretofore  duly  entered  of  record  by  the  board  of  county  com- 
missioners of  any  county  fixing  the  number  of  justices  of  the  peace  as 
by  this  section  prescribed  and  provided  is  hereby  legalized  and  made 
valid:  Provided,  however.  That  there  shall  not  be  any  additional  justice 
of  the  peace  in  any  township  by  reason  of  their  lying,  or  being  situ- 
ated, therein  any  part  *or  parts  of  an  incorporated  city  less  than  the 
princii>al  part  thereof. 

1484b.    Salaries  of  certain  justices. — 2.    That  in  any  township  in  this 
state  in  which  is  situated  the  principal  part  of  a  city  containing  a 
I>opulation,  as  shown  by  the  last  preceding  United  States  census,  of 
one  hundred  thousand    (100,000)    or  more,   the  justices  of  the  peace 
thereof  and  therein  shall  each  receive  a  salary  and  compensation  in 
the  same  amount,  and  at  the  same  rate  and  payable  in  the  same  way, 
and  at  the  same  times,  as  now  by  law  provided  to  be  received,  or  paid, 
to  justices  of  the  peace  of  or  in  townships  in  this  state  in  which  there 
is  located  a  city  having  a  population,  as  shown  by  the  last  preceding 
United  States  census,   of  one   hundred   thousand    (100,000)    or  more: 
Provided,  however.  That  no  justices  of  the  peace  of  any  township  in 
this  State  containing  a  part  or  parts,  less  than  the  principal  part,  of 
any  incorporated   city  having   a  population   as  in  this   section   above 
named  and  mentioned  shall  receive  the  salary  or  compensation  as  in 
this  section  hereinabove  provided,  but  any  such  justices  of  the  peace 
of  any  such  township  containing  a  part  or  parts  only,  less  than  the 
principal  part,  of  any  such  city  shall  receive  the  same  fees  and  com- 
pensation, and  none  other,  as  by  law  provided  in  case  of  justices  of 
the  peace  of  townships  in  which  no  incorporated  city  or  part  of  any 
incorporated  city  is  located. 

See  section  1641,  Burns'  H.  S.  1901,  for  salaries  of  justices  in  townships  having  cities 
of  100,000/ and  fees  taxed  by  such  justices. 

There  is  doubt  as  to  the  constitutionality  of  this  section,  as  section  22  of  article 
4  of  the  constitution  prohibits  the  passage  of  local  or  special  laws  regulating  county 
or  township  business.     See  Board  v.  State,  161  Ind.  616. 
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1484c.  Pees  taxed,  report,  payment. — ^3.  That  in  any  township  in  this 
state  in  which  there  is  situated  the  principal  part  of  an  incorporated 
city  containing  a  population  of  one  hundred  thousand  (100,000)  or 
more,  as  shown  by  the  last  preceding  United  States  census,  there  shall, 
in  all  cases  pending  before  justices  of  the  peace  of  such  townships, 
be  charged  and  collected  the  same  fees,  and  none  others,  and  for  the 
use  and  benefit  of  such  townships,  and  not  in  any  wise  for  the  use  or 
benefit  of  such  justice  of  the  peace,  as  are  by  law  legally  chargeable 
and  collectible  in  cases  pending  before  justices  of  the  peace  in  town- 
ships in  which  there  is  located  a  city  having  a  population,  as  shown 
by  the  last  preceding  United  States  census,  of  one  hundred  thousand 
(100,000)  or  more,  which  fees  so  to  be  charged  and  collected  shall  when 
collected  by  said  several  justices,  and  each  of  them,  quarterly  on  the  31st 
day  of  March,  the  30th  day  of  June,  the  30th  day  of  September  and  the 
31st  day  of  December,  in  each  year,  be  reported  to  and  paid  over  to  the 
township  trustees  of  their  several  and  respective  townships  to  be  by  them 
entered  in  and  accounted  for  as  a  part  of  the  general  funds  of  their 
respective  townships:  Provided,  That  in  cases  pending  before  any  jus- 
tices of  the  peace  of  any  township  in  this  state  in  which  there  is  sit- 
uated a  part  or  parts  only,  less  than  the  principal  part,  of  any  such 
city  having  a  population  as  hereinabove  in  this  section  mentioned,  there 
shall  be  charged  and  collected  the  same  fees,  and  none  others,  as  by 
law  provided  in  cases  before  justices  of  the  peace  of  townships  wherein 
no  part  of  any  incorporated  city  is  situated. 

See  section  1641,  Bums*  R,  S.  1901,  for  the  fees  taxed  by  justices  in  townships  having 
cities  of  100,000  population. 

There  is  doubt  as  to  the  constitutionality  of  this  section,  aa  section  22  of  article  4 
of  the  constitution  prohibits  the  passage  of  local  or  special  laws  regulating  the  duties 
and  jurisdiction  of  justices  of  the  peace,  practice  in  courts  of  justice,  and  county  and 
township  business.     See  Board  v.  State,  161  Ind.  616. 

How  is  if  to  be  determined  that  the  principal  pari  of  any  city  of  100,000  is  situated 
within  any  township? 

[Acts  1906,  p.  122.    In  force  April  16,  1905.] 

1488a.  Seal  of  justice,  authentication,  evidence. — 1.  That  on  and 
after  the  first  day  of  July,  1905,  all  justices  of  the  peace  of  the  State 
of  Indiana  shall  procure  a  seal  that  will  stamp  upon  paper  the  distinct 
impression  of  words  and  letters;  said  seal  shall  contain  the  words 
**  justice  of  the  peace,  *'  to  which  may  be  added  such  other  device  or 
devices  as  such  justice  may  desire.  Deeds,  mortgages,  power  of  at- 
torney, state  warrants  and  all  other  instruments  of  writing  pertaining 
to  his  official  duty,  duly  attested  by  the  seal  and  signature  of  a  justice 
of  the  peace,  shall  be  presumptive  evidence  of  the  official  character 
of  the  said  justice  of  the  peace  in  all  courts  in  the  State  of  Indiana 
without  further  authentication. 

[Acts  1905,  p.  110.    In  force  March  2,  1906.] 

1497a.  Special  justice,  appointment. — 1.  That  in  any  and  all  town- 
ships in  which  is  located  a  city  having  a  population,  as  shown  by  the 
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last  preceding  United  States  census,  of  fifty  thousand  or  more,  that 
if  from  any  cause  any  justice  of  the  peace  in  such  township  shall  be 
unable  to  attend  and  preside  over  his  court  during  any  day  or  num- 
ber of  days,  not  to  exceed  sixty  days  in  any  one  year,  such  justice  of 
the  peace  may  appoint,  in  writing,  any  reputable  attorney  of  such  town- 
ship to  preside  during  the  time  such  justice  of  the  peace  is  unable  to 
attend  and  preside.  Such  written  appointment  shall  be  entered  on  the 
order  book  or  record  of  such  court,  and  such  appointee  shall,  after 
taking  the  oath  prescribed  for  justices  c^f  the  peace,  and  by  executing 
and  filing  the  bond  now  required  of  such  justice  of  the  peace  in  and  for 
such  township,  conduct  the  business  of  such  court,  subject  to  the  same 
rules  and  regulations  as  duly  elected  justices  of  the  peace,  and  shall 
have  the  same  authority  during  the  continuance  of  his  appointment. 
Such  appointee  shall  receive  his  compensation  from  the  justice  of  the 
peace  for  whom  and  in  whose  stead  he  is  appointed  and  acting,  and 
the  township  shall  in  no  way  be  liable  for  such  services. 

This  act  amends  the  act  of  1903,  Acts  1903,  p.  292.  Does  this  act  confer  executive 
powers  upon  justices? 

1500.    Jurisdiction,  amount. 

Jostices  of  the  peace  have  jurisdiction  in  civil  actions  when  the  damages  claimed  do 
not  exceed  two  hundred  dollars.  Shaul  v.  Citizens  Bank,  157  Ind.  281;  Crew  v.  Sager, 
30  App.  252;  Everett  Co.  v.  Bash,  31  App.  498. 

1512.    OflScial  bonds,  jurisdiction. 

Justices  of  the  peace  have  jurisdiction  in  actions  on  official  bonds  when  the  damages 
daimed  do  not  exceed  two  hundred  dollars.     State  v.  Bagby,  29  App.  554. 

1515.    Beport  of  fines. 

In  an  action  against  a  justice  of  the  peace  for  a  failure  to  make  a  semi-annual  report 
of  fines  collected  by  him,  it  is  not  necessary  to  allege  that  such  fines  exceed  three  times 
the  amount  that  such  justice  would  be  entitled  to  draw  as  mileage.  Crawford  v. 
SUte,  155  Ind.  692. 

1619.    Summons,  return. 

A  summons  issued  by  a  justice  of  the  peace  made  returnable  the  day  after  its  issue 
is  void,  and  a  judgment  rendered  thereon  is  void.    Davis  v.  Osborn  Co.  156  Ind.  86. 

1528.    Defense,  pleading,  proof. 

In  actions  appealed  from  justices  of  the  peace  to  the  circuit  court,  all  defenses  may 
be  proven  without  being  specially  pleaded  that  could  have  been  so  proven  before  the 
justice.    Flanagan  v.  Reitemier,  26  App.  243. 

[Acts  1905,  p.  151.    In  force  April  15,  1905.] 

1551a.  Qualifications  of  jurors. — 1.  That  it  shall  not  be  lawful  for 
any  officers  charged  with  the  selection  of  a  panel  of  jurors  to  serve 
in  any  court  of  a  justice  of  the  peace,  mayor  of  any  city,  or  of  any 
eourt  held  by  or  presided  over  by  a  city  judge  of  any  city,  to  select  any 
person  to  serve  as  a  juror  in  either  of  said  courts,  who  has  served 
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as  a  juror  in  either  of  said  courts,  during  the  six  months  immediately 
preceding  such  selection.  And  any  person  who  shall  have  served  as  a 
juror  in  any  court  of  a  justice  of  the  peace,  mayor  of  any  city,  or 
judge  of  any  city  court  shall  be  disqualified  to  act  as  a  juror  in  either 
of  such  courts  at  any  time  within  six  months  after  he  has  so  served. 
And  should  any  person  be  selected  as  such  juror  contrary  to  the  pro- 
visions of  this  act,  it  shall  be  sufficient  cause  for  challenge. 

1657.    Judgment,  entry,  signing. 

The  enforcement  of  a  judgment  rendered  by  a  justice  of  the  peace  can  not  be  en- 
joined because  of  irregularities,  the  remedy  being  by  appeal.  Calvert  v.  Hendridcs, 
155  Ind.  592. 

If  a  judgment  rendered  by  a  justice  of  the  peace  is  void  for  want  of  jurisdiction,  the 
enforoemient  of  such  judgment  may  be  enjoined.     Davis  v.  Osbom  Co.  156  Ind.  8(5. 

1670.    Trial  and  practice  on  appeal. 

On  the  trial  of  causes  appealed  from  justices  of  the  peace,  the  same  rules  as  to  plead- 
ing and  proof  apply  in  the  circuit  court  as  are  applicable  before  justices.  Flanagan 
y.  Reitemier,  26  App.  243. 

1613.    Notice  to  assert  claim  to  property. 

If  a  person  claiming  property  levied  on  by  an  officer  commences  a  suit  to  recover 
such  property  and  fails  to  prosecute  the  same  to  final  judgment,  such  person  will  be 
barred  to  afterwards  assert  a  claim  to  the  property  the  same  as  if  such  officer  had  served 
a  notice  on  such  person  under  the  statute  to  assert  their  claims  to  the  property.  Small 
V.  Finch,  31  App.  18. 

1616.    Replevin,  complaint,  bond. 

Justices  of  the  peace  can  acquire  jurisdiction  in  actions  of  replevin  only  by  the  filing 
of  a  verified  complaint  and  a  bond  conditioned  as  required  by  statute.  Allen  v.  Fred- 
erick, 26  App.  430. 

[Acta  1905,  p.  24.    In  force  April  15,  1905.] 

1616a.  Action  without  bond,  possession,  judgment. — 1.  That  an  ac- 
tion in  replevin  for  the  recovery  of  personal  property  may  be  main- 
tained before  a  justice  of  the  peace  or  mayor  of  a  city  without  filing 
a  replevin  bond,  by  filing  a  complaint  containing  the  allegations  now 
required  by  law  for  a  complaint  in  replevin  suit  before  a  justice  of 
the  peace,  but  in  such  action  the  defendant  shall  retain  the  posses- 
sion of  said  property  until  judgment  is  rendered  against  him.  If  the 
judgment  is  for  the  plaintiff,  the  value  of  the  property  and  damages 
for  wrongful  detention,  if  any,  shall  be  found,  and  judgment  shall  be 
rendered  for  the  possession  of  the  property  with  damages  for  the  unlaw- 
ful detention  thereof,  and  that  on  failure  of  defendant  to  surrender 
possession  to  plaintiff,  plaintiff  shall  have  judgment  for  the  full  value 
of  said  property  without  right  of  exemption.  A  writ  shall  at  once  be 
isued  on  such  judgment  directed  to  the  constable  or  proper  officer  and 
ordering  him  to  at  once  take  possession  of  said  property  and  deliver 
the  same  to  plaintiff,  and  collect  as  upon  execution  the  amount  of 
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the  damages  and  cost  adjudged  in  said  cause  against  the  defendant, 
and  if  said  personal  property  can  not  be  found,  that  the  value  thereof 
be  collected  on  said  writ  as  upon  an  execution  without  the  benefit  of 
exemption  laws:  Provided,  That  nothing  in  this  act  shall  be  construed 
as  repealing  any  laws  now  in  force. 

[Acts  1903,  p.  172.    In  force  March  6,  1903.] 

1641.    Fees  of  justices,  salaries  of  certain  justices. — ^24.    The  fees  of 
the  justices  of  the  peace  shall  be  as  follows:    For  each  smnmons  or 
capias,  25  cents;  for  every  examination  on  a  criminal  information  on 
oath,  50  cents;  for  swearing  each  witness,  5  cents;  for  every  warrant 
in  a  criminal  cause,  25  cents;  for  every  trial  on  complaint  for  unlawful 
detention  of  lands  or  tenements,  $1;  for  issuing  every  attachment  for 
contempt,  25  cents;  for  taking  acknowledgment  of  a  deed  or  power 
of  attorney,  25  cents;  for  order  for  removing  pauper  from  county,  50 
cents;  for  certifying  description  of  a  boat  adrift  or  an  estray,  35  cents; 
for  warrant  or  certificate  of  appraisement,  25  cents;  for  taking  and 
certifying  depositions,  25  cents,  and  for  each  one  hundred  words  therein, 
10  cents;  for  each  process  required  by  law  and  not  herein  enumerated, 
25  cents;  for  every  writing  or  record  not  herein  provided  for,  every 
one  hundred  words,  10  cents;  for  every  trial  on  default,  25  cents;  for 
every  trial  where  defense  is  made,  $1 ;  for  each  additional  day  occupied 
in  trial,  after  the  first,  $1;  for  certifying  copies  of  all  proceedings, 
for  each  one  hundred  words,  10  cents;  for  entering  continuances,  10 
cents;  for  every  bond  or  recognizance,  25  cents;  for  every  venire  for 
summoning  a  jury,  25  cents;  for  subpoenas  for  witnesses,  to  include 
aU  called  for  at  one  time,  25  cents;  for  each  transfer,  judgment  or 
docket  of  judgment,  25  cents;  for  issuing  execution,  25  cents;  for  each 
oath  not  herein  otherwise  provided,  5  cents;  for  rendering  every  final 
judgment,  25  cents;  for  trial  of  right  of  property  and  judgment,  $1; 
for  swearing  jury,  10  cents;  for  making  up  docket,  for  every  one  hun- 
dred words,  10  cents;  for  each  writ  of  attachment  against  property, 
25  cents;  for  making  return  of  fines,  for  each  mile  necessarily  traveled, 
to  be  paid  out  of  the  county  treasury,  10  cents ;  for  transmitting  papers 
in  case  of  appeal,  25  cents;  for  writing  an  affidavit,  25  cents:     Pro- 
vided, That  in  all  cases  pending  before  a  justice  of  the  peace  there  shall  be 
charged  and  collected,  for  the  use  and  benefit  of  the  township,  a  docket 
fee,  as  follows:  In  all  townships  in  the  state,  in  which  there  is  no  city, 
with  a  population  of  one  hundred  thousand  or  more,  as  shown  by  the 
last  preceding  United  States  census,  the  docket  fee  to  be  charged  and 
collected  shall  amount  to  25  cents  in  the  event  of  a  dismissal  of  the 
suit  without   a   final   judgment,  and   50   cents   in   case   a   final   judg- 
ment is  -entered    in    said    cause.     And     in    all    townships    in    which 
there    is-  located    a    city    having    a    population,    as  shown    by    the 
last   preceding   United    States    census,    of   one    hundred   thousand    or 
more,  the  docket  fee  to  be  charged  and  collected  in  each  case  shall  be 
and  amount  to  the  sum  of  one  dollar  in  the  event  the  suit  is  disposed 
of  without  a  final  judgment,  and  of  three  dollars  in  the  event  a  final 


Digitized  by 


Google 


§    1G41  COURTS.  118 

judgment  is  entered  in  the  case.    And  in  each  and  every  case  said  docket 
fee  shall  be  charged  and  collected,  not  for  the  use  or  benefit  of  said 
justice  of  the  peace,  but  for  the  use  and  benefit  of  the  township  in 
which  said  justice  of  the  peace  shall  hold  his  office,  and  said  docket 
fees,  when  collected,  shall,  by  said  several  justices,  and  each  of  them, 
quarterly,  to  wit,  on  the  31st  day  of  March,  the  30th  day  of  June,  the 
30th  day  of  September  and  the  31st  day  of  December,  be  reported  to 
and  paid  over  to  the  township  trustee  of  said  township,  to  be  by  him 
entered  in  and  accounted  for  as  a  part  of  the  general  funds  of  said 
township.     And  said  docket  fees  shall  be  taxed  by  said  justice  of  the 
peace  as  other  costs  and  collected  in  the  same  manner,  and  shall  be 
first  paid  out  of  any  costs  paid  or  collected:     And  provided    further. 
That  in  any  township  in  the  state  wherein  is  located  a  city  having  a 
population  of  one  hundred  thousand  or  more,  as  shown  by  the  last  pre- 
ceding United  States  census,  no  fees,  named  in  this  section  other  than 
the  docket  fees  above,  shall  be  charged  as  collected,  but  the  justices 
of  the  peace,  and  each  of  them,  shall  receive,  in  lieu  thereof,  a  salary 
at  the  rate  of  two  thousand  dollars  per  annum,  payable  quarterly,  on 
the  31st  day  of  March,  30th  day  of  June,  30th  day  of  September  and 
31st  day  of  December,  in  each  year,  out  of  the  township  treasury', 
which  said  salary  shall  be  in  full  of  all  compensation,  fees  or  allowances, 
as  mentioned  and  set  forth  in  this  section:     A?id  provided  further.  That 
in  any  township  in  the  state  having  therein  a  city  of  not  less  thau 
45,000  and  not  more  than  60,000  population,  according  to  the  last  pre- 
ceding United  States  census,  or  the  principal  part  of  such  city,   the 
fees  named  in  this  section,  other  than  the  docket  fees  charged   and 
collected  in  townships  in  which  there  is  located  a  city  having  a  pop- 
ulation of  100,000  or  more,  according  to  the  last  United  States  census, 
shall  be  charged  and  collected  by  said  justices  of  the  peace,  but  for 
the  use  and  benefit  of  the  township  in  which  said  justice  of  the  peace 
shall  hold  his  office,  and  said  fees,  when  collected,  shall,  by  said  sev- 
eral Juctices,  and  each  of  them,  quarterly,  to  wit,  on  the  31st  day  of 
March,  the  30th  day  of  June,  the  30th  day  of  September  and  the  31st 
day  of  December,  in  each  year,  be  reported  to  and  paid  over  to   the 
township  trustee  of  said  township,  to  be  by  him  entered  in  and   ac- 
counted for  as  a  part  of  the  general  funds  of  said  township,  and  the 
justices  of  the  peace  of  such  townships,  and  each  of  them,  shall    re- 
ceive in  lieu  thereof  a  salary  at  the  rate  of  one  thousand  dollars  per 
annum,  and  said  salary  shall  be  payable  quarterly,  on  the  31st    day 
of  March,  30th  day  of  June,  30th  day  of  September  and  31st  day  of 
December,  in  each  year,  out  of  the  township  treasury,  which  said   sal- 
ary shall  be  in  full  of  all  compensation,  fees  or  allowances,  as  mentioned 
and  set  forth  in  this  section. 

This  act  amends  section  1641,  Burns'  R.  S.  1901. 

Doubt  exists  as  to  the  constitutionality  of  this  section,  as  section  22  of  article  4  of  tlie 
constitution   prohibits  the  passage  of  local  or  special  laws   regulating  the  duties    of 
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justioes  of  the  peace,  practice  in  courts  of  justice,  and  county  and  township  business. 
See  Board  t.  State,  161  Ind.  616. 

See  sections    1484a- 1484c  for  salaries  and  fees  taxed  by  certain  justices. 

See  section  8072  as  to  duties  of  township  trustees  in  making  settlements  with  and 
payment  of  salaries  of  justices  of  the  peace  in  certain  cases. 
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ARTICLE   1.— JURISDICTION. 


sec. 

SBO. 

1642. 

Division  of  oflfenses. 

1G52. 

1643. 

Place  of  trial. 

1653. 

1644. 

Provocation,  place  of  trial. 

1654. 

1645. 

Crime  consummated  in  state. 

164G. 

Dueling  without  the  state. 

1655. 

1647. 

On  water-craft. 

1656. 

1648. 

Ohio  and  Wabash  rivers. 

1657. 

1049. 

On  or  near  county  line. 

1658. 

16r.(». 

Lynching,  overt  acts. 

1()59. 

1651. 

Stolen  property  brought  into 

county. 

Receiver  of  stolen  property. 
Mortal  wound  or  poison. 
Kidnapping,  enticing  female,   con- 
cealing children. 
Transporting  game. 
Libel  by  publication. 
Judgment  in  another  state. 
Crime  consummated  outside  of  state. 
Treason  commenced  in  state. 


[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

1642.  Division  of  oflfenses. — 1.  That  all  crimes  and  public  offenses 
which  may  be  punished  with  death  or  imprisonment  in  the  state  prison 
shall  be  denominated  felonies;  all  [and]  all  other  offenses  against  the 
criminal  law  shall  be  denominated  midemeanors. 

This  act  supersedes  prior  statutes  concerning  criminal  procedure,  defining  eriniinal 
offensefl  and  prescribing  punishment  therefor. 

Tlie  section  numbers  begin  with  the  number  to  the  corresponding  section  in  Bums^ 
K.  S.  1901,  and  are  continuous  throughout  the  chapter. 

See  sections  1642-1660,  Burns'  R.  S.  1901,  and  notes. 
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1643.  Place  of  trial. — 2.  Every  criminal  action  shall  be  tried  publicly 
in  the  county  in  which  the  oflfense  shall  have  been  committed,  except 
as  otherwise  provided  in  this  act. 

1644.  Provocation — Place  of  trial — 3.  Prosecutions  against  any  per- 
son for  the  offeree  of  criminal  provocation,  when  the  same  are  brought 
before  a  justice  of  the  peace  or  city  judge,  shall  be  tried  in  the  township 
where  the  defendant  resides,  or  where  the  oflfense  was  committed: 
Provided,  however.  That  changes  of  venue  may  be  taken  as  in  other  cases. 

1645.  Crime  consmnmated  in  state. — 4.  Every  person  being  without 
this  state,  committing  or  consummating  an  oflfense  by  an  agent  or  means 
within  the  state,  is  liable  to  be  punished  by  the  laws  thereof,  in  the  same 
mamier  as  if  he  were  present,  and  had  commenced  and  consummated  the 
offense  within  the  state. 

Seesectioii  1658. 

See  seeUon  1866  for  section  1645,  Burns'  R.  S.  1901,  providing  for  the  punishment 
of  persons  in  ibis  state  who  aid  the  commission  of  offenses  in  other  states. 

1646.  Dueling— Without  the  state. — 5.  Any  person  leaving  this  state 
to  fight  a  duel,  or  to  be  concerned  as  a  second  therein  or  in  any  other 
capacity  out  of  this  state,  may  be  punished  in  the  county  of  his  resi- 
dence in  the  state,  in  the  same  manner  as  if  the  duel  had  been  contem- 
plated and  fought,  and  the  results  thereof  had  terminated  therein.  And 
when  any  person,  by  previous  appointment  made  within  this  state, 
fights  a  duel  without  this  state,  and,  in  so  doing,  inflicts  a  mortal  wound 
upon  any  person  who  dies  from  the  effects  thereof  in  this  state,  the 
jurisdiction  is  in  the  county  where  such  death  shall  happen. 

Ohallenge,  giving  or  accepting,  section  2079.    Fighting  duel,  section  2080. 

1647.  On  water-craft. — 6.  When  an  offense  is  committed  in  this  state 
or  on  the  boundary  thereof,  on  board  a  boat  or  vessel  navigating  a 
river,  lake  or  canal,  Dr  lying  therein,  the  jurisdiction  is  in  any  county 
within  or  opposite  to  which  the  offense  was  committed. 

1648.  Ohio  and  Wabash  rivers. — 7.  The  proper  courts  of  the  several 
counties  in  this  state  bordering  on  the  Ohio  river,  and  on  the  Wabash 
river  as  far  up  as  said  river  forms  the  boundary  line  between  this  state 
and  the  state  of  Illinois,  shall  have  jurisdiction  of  all  offenses  conmiitted 
against  the  penal  laws  of  this  state  on  said  rivers  opposite  to  said  counties 
respectively. 

See  notes  to  section  1648,  Bums'  R.  S.  1001. 

The  states  of  Indiana  and  Kentucky  have  concurrent  jurisdiction  over  the  Ohio  river 
where  snch  river  constitutes  the  boundary  line  between  such  states.  Wedding  y. 
Meyler,  192  U.  a  673. 

1649.  On  or  near  county  line. — 8.  When  a  public  offense  has  been 
committed  partly  in  one  county  and  partly  in  another,  or  the  act  or  effects 
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constituting  or  requisite  to  the  consummation  of  the  offense  occur  in 
two  or  more  counties,  the  jurisdiction  is  in  any  one  of  such  counties. 
See  notes  to  section  1649,  Burns'  R.  S.  1901. 

1660.  Lynching — Overt  acts. — 9.  In  case  any  persons  shall  come 
together  in  any  county  in  this  state  for  the  purpose  of  proceeding  to  an- 
other county  in  the  state,  with  the  view  of  lynching  any  person ;  or  in  case 
any  person  or  persons  shall  purchase  or  procure  any  rope,  weapon  or 
other  instrument  in  one  county  for  the  purpose  of  being  used  in  lynching 
any  person  in  another  county,  such  crime  of  lynching,  if  committed, 
shall  be  and  constitute  a  continuous  offense  from  the  time  of  its  original 
inception,  or  **from  the  time  of  so  coming  together,  or  so  purchasing 
or  procuring  such  rope,  weapon  or  other  instrument  as  aforesaid;  and 
the  courts  of  any  county  in  which  any  such  overt  act  shall  have  been 
committed  shall  have  jurisdiction  over  the  person  of  any  member  of  the 
mob  committing  such  overt  act,  and  such  person  may  be  prosecuted  in  such 
county  and  punished  the  same  as  if  the  lynching  had  occurred  therein. 

1651.  Stolen  property  brought  into  county. — 10.  When  property 
taken  in  one  county  by  burglary,  robbery,  larceny  or  embezzlement,  has 
been  brought  into  another  county,  the  jurisdiction  is  in  either  county. 

See  notes  to  section  1660,  Burns'  R.  S.  1901. 

1652.  Receiver  of  stolen  property. — 11.  When  any  person  is  liable 
to  prosecution  as  the  buyer,  receiver,  concealer,  or  aider  in  the  conceal- 
ment, of  personal  property  that  has  been  feloniously  stolen,  taken, 
obtained  by  false  pretense,  or  embezzled  in  any  county,  or  state  or 
territory  of  the  United  States,  or  foreign  country,  he  may  be  prosecuted 
or  indicted  in  any  county  in  this  state  where  he  bought,  received,  con- 
cealed, aided  in  concealing,  or  had  such  property,  notwithstanding  the 
theft,  false  pretense  or  embezzlement  was  committed  in  another  county, 
or  state  or  territory  of  the  Ignited  States,  or  foreign  country. 

1653.  Mortal  wound  or  poison. — 12.  If  any  mortal  wound  be  given 
or  poison  administered  in  one  county,  and  death,  by  means  thereof,  ensue 
in  another,  the  jurisdiction  is  in  either  county. 

See  notes  to  section  1662,  Burns'  R.  S.  1901. 

1654.  Kidnapping— Enticing  female — Concealing  children. — 13.     The 

jurisdiction  of  the  following  cases  is  in  any  county  in  which  the  offense 
was  committed,  or  into  or  out  of  which  the  person  upon  whom  the 
offense  was  committed  has  been  brought: 

First.  For  unlawfully  and  forcibly  or  fraudulently  taking,  inveigling 
or  kidnapping  any  person,  or  for  aiding  or  abetting  therein. 

Second.  For  taking  or  enticing  away  any  female,  for  the  purpose 
of  prostitution. 

Third.    For  taking,  decoying  or  enticing  away  a  child  under  the  age  of 
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fifteen  years,  with  intent  to  detain  and  conceal  it  from  its  parents, 
guardian  or  other  person  having  lawful  charge  of  the  child. 

1655.  Transporting  game. — 14.  Prosecutions  against  any  railroad 
company,  express  company,  common  carrier  or  person,  for  transporting 
game  or  birds  in  violation  of  law,  may  be  had  in  any  county  where  such 
game  or  birds  shall  have  been  received  for  transportation,  or  into  which 
they  may  come  for  the  purpose  of,  or  during  the  course  of,  such  trans- 
portation. 

1666.  Libel  by  publication. — 15.  When  the  offense  of  libel  is  com- 
mitted, by  publication,  in  this  state,  against  any  person,  the  jurisdiction 
is  in  any  county  where  the  libel  is  published  or  circulated  by  the  accused. 
In  no  case,  however,  can  the  accused  be  prosecuted  for  the  publication 
of  the  same  libel  in  more  than  one  county  of  this  state. 

1667.  Judgment  in  another  state. — 16.  When  an  act  charged  as  a 
public  offense  is  within  the  jurisdiction  of  another  state,  territory  or 
country,  as  well  as  within  the  jurisdiction  of  this  state,  a  conviction 
or  acquittal  thereof  in  the  former  is  a  bar  to  a  prosecution  or  indictment 
therefor  in  this  state. 

•  1668.  Crime  consummated  outside  state. — 17.  Whoever  with  firearms, 
or  by  sending  poison  or  other  thing,  or  by  other  means,  kills  or  injures 
any  person  in  another  county,  state,  territory  or  country;  or  whoever 
gives  a  mortal  blow  or  wound  to  any  person  who  dies  in  another  county, 
state,  territory  or  country,  shall  be  tried  and  punished  in  the  county 
where  the  offender  was  at  the  time  the  poison  or  other  thing  was  sent, 
or  the  force  was  used,  or  the  wound  or  injury  was  inflicted. 
See  section  1645. 

1669.  Treason  commenced  in  state. — 18.  When  the  overt  act  of  trea- 
son shall  have  been  commenced  in  this  state,  and  consummated  within  the 
limits  of  any  other  state,  territory  or  country,  the  person  charged  there- 
with may  be  tried  and  convicted  in  any  county  in  this  state  in  which  the 
treasonable  acts  charged  shall  have  been  commenced  or  committed. 

ARTICLE  2.— LIMITATION. 

«KC.  SEC. 

1660.    Treason,  murder,  arson,  kidnapping.  1663.    Fine  not  exceeding  $3. 

HWil.     Incest,  rape,  robbery,  grand  larceny.  1664.    Other  cases. 

1662.     Sabbath  de«ccrati<m.  1665.   -Party  absent  or  concealed. 

[Acts  1906,  p.  684.    In  force  April  15,  1905.] 

1660.  Treason — Murder — ^Arson — Kidnapping. — 19.  Prosecutions  for 
treason,  murder,  arson  and  kidnapping  may  be  commenced' at  any  time 
after  the  commission  of  the  oflfense. 

See  sections  1661-1666,  Bums'  R.  S.  1901. 

False  representations  as  to  fruit  trees,  limitation,  section  2307. 
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Criminal  actions  are  deemed  commenced  so  aa  to  bar  .the  running  of  the  statute  of 
limitations  from  the  time  indictments  are  returned  by  the  grand  jury,  the  case  of 
Flick  V.  State,  22  App.  550,  being  disapproved.    Gardner  v.  State,  161  Ind.  262. 

1661.  Incest — ^Rape — ^Robbery — O  rand  Larceny. — 20.  Prosecutions 
for  incest,  rape,  robbery,  grand  larceny,  and  for  knowingly  receiving 
stolen  goods,  may  be  commenced  at  any  time  within  five  years  after  the 
commission  of  the  offense. 

1662.  Sabbath  desecration. — 21.  Prosecutions  for  the  desecration  of 
the  Sabbath  day  must  be  commenced  within  six  months  after  the  commis- 
sion of  the  offense. 

See  notes  to  section  1663,  Bums'  R.  S.  1901. 

1663.  Fine  not  exceeding  $3. — 22.  Prosecutions  for  an  offense  must 
be  commenced  within  sixty  days  after  its  commission  where  the  penalty 
cannot  ex-ceed  a  fine  of  three  dollars. 

1664.  Other  cases. — 23.  In  all  other  cases;  prosecutions  for  an  offense 
must  be  commenced  within  two  years  after  its  commission.  But  pros- 
ecutions for  the  forgery  of  an  instrument  for  the  payment  of  money, 
or  for  the  uttering  of  such  forged  instrument,  may  be  brought  within 
two  years  after  the  maturity  thereof. 

See  Acts  1903,  p.  281;  and  notes  to  section  1665,  Bums'  R.  S.  1901. 
A  prosecution  for  wife  desertion  must  be  commenced  within  two  years  after  the  hus- 
band deserts  his  wife.     State  v.  Langdon,  159  Ind.  377. 

1665.  Party  absent  or  concealed. — ^24.  If  any  person  who  has  com- 
mitted an  offense,  thereafter  is  absent  from  the  state,  or  so  conceals  him- 
self that  process  cannot  be  served  upon  him,  or  conceals  the  fact  that  the 
offense  has  been  committed,  the  time  of  absence  or  concealment  is  not 
to  be  included  in  computing  the  period  of  limitation. 

See  notes  to  section  1666,  Bums'  R.  8.  1901. 


ARTICLE  3.— FUGITIVES  FROM  JUSTICE. 


BEO. 

SEC. 

1666. 

From   another  county. 

1676 

1667. 

From  another  state,  warrant. 

1676 

1668. 

Identity  of  person. 

1677. 

1669. 

Commitment  to  jail,  delivery  to 

1678. 

agent. 

1679. 

1670. 

Costs  paid  before  removal. 

1680. 

1671. 

Warrant  refused,  when. 

1681. 

1672. 

Surrender  reiused,  when. 

1C82. 

1673. 

Citizens  not  surrendered,  when. 

1683. 

1674. 

Warrants  by   judge   or  justice  of 
the  peace. 

Hearing,  recognizance,  forfeiture. 
Detention  in  jail. 
Notice  to  governor. 
Warrant  by  governor. 
Discharge  in  absence  of  agent. 
Costs,  aflSants'  liability,   release 
Practice  on  examination. 
Damages,  affiants'  liability. 
Expenses  of  agent,  how  paid. 
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[Acts  1905,  p.  684.    In  force  April  15,  1905.] 

1666.  From  another  county. — 25.  If  any  person,  having  committed 
a  crime  in  one  county,  shall  be  found  in  another,  any  justice  of  the 
peace  within  the  county  wherein  such  fugitive  may  be,  shall,  on  the 
oath  of  any  person  charging  such  fugitive  with  such  crime,  either  directly, 
or  on  the  belief  of  the  aflSant,  issue  his  warrant,  and  cause  such  fugitive 
to  be  arrested  and  brought  before  him;  and,  after  evidence  heard,  if, 
in  the  opinion  of  such  justice,  the  proof  or  [of]  presumption  is  strong 
as  to  the  guilt  of  the  person  cha'rged,  such  justice  shall  issue  his  warrant 
to  some  constable  or  sheriflf  to  convey  such  fugitive  to  the  county  in 
which  he  committed  the  offense  charged  against  him,  and  deliver  him 
to  any  justice  in  such  county,  together  with  the  warrant  of  the  justice 
before  whom  the  said  fugitive  was  examined.  And  it  shall  be  the 
duty  of  such  justice  to  whom  the  fugitive  shall  be  delivered,  to  cause 
him  to  be  committed  to  the  custody  of  some  constable  or  sheriff  of  the 
county  for  safe  keeping,  and  to  summon,  forthwith,  the  person  against 
whose  person  or  property  the  said  offense  shall  have  been  committed, 
or  some  witness  thereto;  and  such  justice  shall,  on  the  examination, 
be  governed  in  all  respects  as  though  such  affidavit  had  been  filed  with 
him  in  the  first  instance.  And  the  constable  who  shall  convey  such 
fugitive  from  the  county  where  he  was  first  arrested  to  the  county  in 
which  the  offense  was  committed  shall  receive  the  same  fees  for  such 
service  as  are  by  law  allowed  to  sheriffs  for  like  services,  and  subject 
to  the  same  rules  and  conditions.  The  justice  shall  transmit  by  the 
constable  a  copy  of  the  affidavit  and  proceedings  had  before  him,  and 
the  same  shall  be  delivered  to  the  justice  of  the  county  in  wKich  the 
offence  was  committed. 

See  aections  1667-1674k,  Bums'  R.  S.  1001,  and  notes. 

1667.  From  another  state — Warrant.— 26.  Upon  the  demand  of  the 
executive  authority  of  any  state  or  territory  of  the  United  States  upon 
the  governor  of  this  state,  to  surrender  any  fugitive  from  justice  from 
such  state  or  territory,  pursuant  to  the  constitution  and  laws  of  the 
United  States,  he  shall  issue  his  warrant,  reciting  the  fact  of  such 
demand  and  the  charge  upon  which  it  is  based,  with  the  time  and  place 
of  the  alleged  commission  of  the  offense,  directed  generally  to  any 
sheriff  or  constable  of  any  county  of  this  state,  commanding  him  to 
apprehend  such  fugitive  and  bring  him  before  the  circuit,  superior 
or  criminal  court  or  judge  of  this  state  nearest  or  most  convenient  of 
access  to  the  place  at  which  the  arrest  may  be  made ;  and  such  warrant 
may  be  executed  by  any  sheriff  or  constable  in  this  state,  in  his  own 
county  or  in  any  other  county  in  this  state. 

See  notes  to  section  1660,  Bums'  R.  S.  1901. 

1668.  Identity  of  person. — 27.  The  court  or  judge  before  whom 
such  alleged  fugitive  shall  be  brought  shall  proceed,  by  the  examination 
of  witnesses,  to  ascertain  if  the  person  apprehended  be  the  fugitive 
demanded,  and  mentioned  in  the  warrant  of  the  governor  of  this  state ; 
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and  if  satisfied  of  the  identity  of  the  person,  such  court  or  judge  shall 
oraer  him  to  be  delivered  up  to  the  agent  of  the  state  or  territory 
demanding  him,  to  be  transported  to  such  state  or  territory,  agreeably 
to  the  laws  of  the  United  States;  otherwise,  he  shall  discharge  such 
person  from  custody. 

See  notes  to  section  1670,  Burns'  R.  S.  1901. 

1669.  Commitment  to  jail — Delivery  to  agent. — 28.  If  no  agent  of 
the  state  or  territory  making  the  demand  be  present,  the  fugitive 
shall  be  committed  to  the  jail  of  the  county  in  which  the  hearing 
before  such  court  or  judge  is  had ;  and  such  court  or  judge  shall  forth- 
with inform  the  governor  of  this  state  of  the  fact  of  such  commit- 
ment. And,  on  request  by  the  agent  of  the  state  or  territory  makin.ir 
the  demand  upon  the  jailer  having  such  fugitive  in  custody,  and  upon 
the  order  of  the  governor  of  this  state,  such  fugitive  shall  be  delivered 
up  to  such  agent,  to  be  transported  to  the  state  or  territory  from  which 
he  fled;  and  if  such  fugitive  be  not  demanded  within  ten  days  after 
his  commitment,  the  jailer  shall  discharge  him. 

1670.  Cofits  paid  before  removal. — 29.  All  costs  incurred  in  appre- 
hending, securing  and  keeping  such  fugitive  shall  be  paid  by  the  agent 
of  the  state  or  territory  making  the  demand,  before  he  shall  be  permit- 
ted to  receive  such  fugitive  into  custody. 

1671.  Warrant  refused,  when. — 30.  If  it  shall  be  made  to  appear  to 
the  governor  before  issuing  such  warrant,  that  the  alleged  fugitive 
is  held  in  custody  or  on  bail  to  answer  for  any  crime  or  misdemeanor 
against  the  laws  of  this  state,  the  governor  of  this  state  shall  there- 
upon refuse  to  issue  such  warrant,  informing  the  executive  authority 
of  the  state  or  territory  making  the  demand  of  the  grounds  of  such 
refusal. 

1672.  Surrender  refused,  when.— 31.  If  it  shall  appear  to  the  court 
or  judge  before  whom  such  examination  is  had,  that  the  alleged  fugi- 
tive is  held  in  custody  or  on  bail  for  any  crime  or  misdemeanor  against 
the  laws  of  this  state,  such  court  or  judge  shall,  for  that  reason,  re- 
fuse to  make  an  order  for  the  delivery  or  removal  of  such  fugitive, 
and  shall  immediately  report  the  facts  to  the  governor  of  this  state, 
who  shall  inform  the  governor  of  the  state*  or  territory  making  the 
demand  thereof. 

1673.  Citizens  not  surrendered,  when. — 32.  No  citizen  or  resident 
of  this  state  shall  be  surrendered  under  pretense  of  being  a  fugi- 
tive from  justice  from  any  other  state  or  territory,  where  it  shall  be 
clearly  made  to  appear  to  the  court  or  judge  holding  such  examination 
that  such  citizen  or  inhabitant  was  in  this  state  at  the  time  of  the 
alleged  commission  of  the  offense,  and  not  in  the  state,  or  territory 
from  which  he  is  pretended  to  have  fled;  and  in  such  case,  the  court 
or  judge  holding  such  examination  shall  discharge  the  person  arrested, 
and  forthwith  report  the  facts  to  the  governor. 

See  notes  to  section  1674a,  Burns'  R.  S.  1901. 
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1674.  Warrants  by  jndge  or  justice  of  the  peace. — 33.  Whenever 
any  person  shall  be  found  within  this  state  charged  with  any  offense 
committed  in  any  other  state  or  territory,  and  liable  by  the  consti- 
tution and  laws  of  the  United  States  to  be  delivered  over  upon  the 
demand  of  the  governor  of  such  other  state  or  territory,  any  court, 
judge  or  justice  of  the  peace  authorized  to  issue  warrants  in  criminal 
cases,  may,  upon  complaint  in  writing  on  oath  setting  forth  that  a 
crime  has  been  committed  in  such  other  state  or  territory,  that  the 
accused  has  been  charged  in  such  state  or  territory  with  the  com- 
mission of  such  crime,  and  that  the  accused  has  fled  from  such  state 
or  territory  and  is  found  within  the  [this]  state,  issue  a  warrant, 
directed  to  the  sheriff  or  any  constable  of  the  county  in  which  such 
complaint  may  be  filed,  commanding  him  to  apprehend  such  fugitive, 
wherever  he  may  be  found  in  the  state,  and  bring  him  before  the 
same,  or  any  other  court,  judge  or  justice  of  the  peace,  who  may  be 
nearest  or  most  convenient  of  access  to  the  place  at  which  the  arrest 
may  be  made,  to  answer  such  complaint;  to  which  warrant  shall  be 
attached  a  certified  copy  of  the  complaint  upon  which  the  same  is 
issued,  and  upon  which  the  examination  and  trial  shall  be  had. 

1676.  Hearing — ^Recognizance — ^Forfeiture. — 34.  If,  upon  the  exam- 
ination of  the  person  charged,  it  shall  appear  to  the  court,  judge  or 
justice  of  the  peace,  that  there  is  reasonable  cause  to  believe  that  the 
complaint  is  true,  and  that  such  person  may  be  lawfully  demanded 
of  the  governor  by  the  governor  of  the  state  or  territory  where  such 
offense  is  alleged  to  have  been  committed,  he  shall,  unless  such  person 
is  charged  with  murder  or  treason,  and  the  proof  is  evident  or  the 
presumption  is  strong,  recognize  the  accused  in  a  bond  in  a  reasonable 
sum  with  suflScient  sureties,  conditioned  that  the  accused  shall  appear 
before  such  court,  judge  or  justice  at  a  future  day,  to  be  named 
therein,  allowing  a  reasonable  time  to  obtain  the  warrant  of  the  gov- 
eraor,  as  hereinafter  provided,  and  to  abide  the  order  of  such  court, 
judge  or  justice  of  the  peace  in  the  premises.  If  the  person  so  recog- 
nized shall  fail  to  appear  according  to  the  conditions  of  his  recog- 
nizance, he  shall  be  defaulted  and  the  same  proceedings  shall  be  had  as 
in  the  case  of  other  recognizances  entered  into  before  such  court,  judge 
or  justice  of  the  peace  in  criminal  cases. 

1876.  Detention  in  jail. — 35.  If  such  person  shall  not  enter  into 
such  recognizance,  or  if  he  shall  be  charged  with  murder  or  treason, 
and  the  proof  is  evident  or  the  presumption  strong,  he  shall  be  com- 
mitted to  the  jail  of  the  county  in  which  the  hearing  before  the  court, 
jndge  or  justice  of  the  peace  is  had,  and  there  detained  until  a  future 
day,  named  in  the  order  of  commitment,  allowing  a  reasonable  length 
of  time  to  obtain  the  warrant  of  the  governor  as  herein  provided. 

1677.  Notice  to  governor. — 36.  The  court,  judge  or  justice  of  the 
peace  before  whom  the  hearing  is  had,  shall  forthwith  inform  the 
governor  of  the  fact  that  such  person  is  in  custody  or  out  on  bail, 
and  it  shall  be  the  duty  of  the  governor  forthwith  to  notify  the  gov- 
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emor  of  the  state  or  territory  where  such  offense  is  alleged  to  have 
been  committed,  that  the  fugitive  is  in  custody  or  out  on  bail  within 
this  state. 

1678.  Warrant  by  governor. — 37.  Upon  the  demand  of  the  governor 
of  the  state  or  territory  where  such  offense  is  alleged  to  have  been 
committed,  for  the  surrender  of  such  fugitive  from  justice,  pursuant 
to  the  constitution  and  laws  of  the  United  States,  it  shall  be  the  duty 
of  the  governor  to  issue  his  warrant,  as  provide  1  in  section  twenty-six 
of  this  act,  and  like  proceedings  shall  be  had  as  if  such  fugitive  had 
been  originally  demanded  by  the  governor  of  the  state  or  territory 
where  such  offense  is  alleged  to  have  been  commtited,  as  provided 
for  in  this  act. 

1679.  Discharge  in  absence  of  agent. — 38.  If  the  person  so  recog- 
nized shall  appear  before  the  court,  judge  or  justice  of  the  peace  upon 
the  day  fixed  in  such  bond,  he  shall  be  discharged  unless  he  shall  be 
demanded  by  some  person  authorized  by  the  warrant  of  the  governor 
to  receive  him:  Provided,  That  whether  the  person  so  charged  shall 
be  recognized,  or  committed  or  discharged,  any  person  authorized  by 
the  warrant  of  the  governor  may  at  all  times  take  him  into  custody, 
and  take  him  before  the  proper  court  or  officer  for  examination,  as 
provided  in  section  twenty-six,  and  such  arrest  shall  be  a  discharge 
of  the  recognizance  if  there  was  one  given. 

1680.  Costs — ^Affiant's  liability— Release. — 39.  In  case  no  agent  of 
the  state  appear  and  demand  such  person  within  the  period  prescribed 
by  this  act,  the  person  filing  the  affidavit  upon  which  such  person 
was  apprehended  shall  be  answerable  for  .all  the  actual  costs  and 
charges,  including  the  support  in  jail  while  confined,  which  support 
shall  not  exceed  forty  cents  per  day.  In  case  such  agent  appears, 
and  such  fugitive  is  turned  over  to  him,  he  shall  be  responsible  for 
all  the  costs  incurred  in  apprehending,  receiving  and  keeping  the  fugi- 
tive, and  upon  failure  or  refusal  to  pay  the  same,  such  fugitive  shall 
be  discharged.  In  case  the  governor  of  the  state  from  which  such 
person  is  a  fugitive  shall  inform  the  governor  of  the  state  that  he  does 
not  desire  the  arrest  or  further  apprehension  of  such  person,  the  gov- 
ernor of  this  state  shall  at  once  so  notify  the  court,  judge  or  justice 
before  whom  such  person  is  held  for  examination,  who  shall  thereupon 
discharge  such  person  from  custody. 

1681.  Practice  on  examination. — 40.  Such  examination  of  such  fu- 
gitive or  fugitives  as  herein  provided,  before  the  court,  judge  or  justice  of 
the  peace,  shall  in  all  respects  not  herein  otherwise  provided,  be  governed 
by  the  law  regulating  criminal   cases. 

1682.  Damages — Affiant's  liability. — 41.  In  case  such  person  is 
wrongfully  held  or  detained  under  the  provisions  of  this  act,  the  person 
filing  the  affidavit  shall  be  responsible  in  damages  for  any  injury  sus- 
tained, to  be  recovered  as  in  other  civil  cases. 

1683.  Expenses  of  agent,  how  paid. — 42.  When  any  person  chargred 
with  a  felony  has  fled  to  any  other  state,  territory  or  country,  and  the 
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governor  has  issued  a  requisition  for  such  person,  or  has  requested  the 
president  of  the  United  States  to  issue  extradition  papers,  the  county 
commissioners  may  pay  to  the  agent  designated  in  such  requisition  or 
request  to  execute  the  same,  all  necessary  expenses  of  pursuing  and 
returning  such  person  so  charged,  or  so  much  thereof  as  to  them  seems 
just,  out  of  any  fund  in  the  county  treasury  which  shall  have  been 
appropriated  by  the  county  council  for  that  purpose. 


ARTICLE  4.— SURETY  OF  THE  PEACE. 


SEC. 

SEC. 

\m. 

Affidavit.                                                    1691. 

Finding,  costs. 

1685. 

Affidavit,  form.                                        1602. 

Prosecution  by  wife. 

1686. 

Warrant,  form.                                       1693. 

Prosecuting  attorney,  notice. 

1687. 

Issiie  and  trial.                                     1694. 

Title  of  cause. 

1688. 

Recognizance  by  defendant.                  1695. 

Commitment  to  jail. 

1689. 

Filing  recognizance  and  transcript.    1696. 

Breach  of  peace. 

1690. 

Trial  in  court,  recognizance. 

[Acts  1905,  p.  584.  In  force  April  15,  1905.] 
1684.  Affidavit. — 43.  When  complaint  is  made  in  writing,  upon 
oath,  before  any  justice  of  the  peace,  that  the  complainant  has  just  cause 
to  fear,  and  does  fear,  that  another  will  destroy  or  injure  his  property, 
or  injure,  by  violence,  himself  or  some  member  of  his  family  or  his  ward, 
and  that  he  makes  such  affidavit  only  to  secure  the  protection*  of  the 
law  and  not  from  anger  or  malice,  any  justice  with  whom  such  affidavit 
is  filed  shall  issue  his  warrant,  and  cause  the  person  complained  of  to 
be  arrested  and  brought  before  him  for  trial. 
See  sections  1675-1687,  Bums'  R.  S.  1901,  and  notes. 

1686.  Affidavit,  form. — 44.  An  affidavit  for  surety  of  the  peace, 
substantially  in  the  following  form,  shall  be  deemed  sufficient: 

State  of  Indiana,  county  of ,  ss : 

A.  B.  swears  (or  affirms,  as  the  case  may  be)  that  he  has  just  cause 
to  fear,  and  does  fear,  that  C.  D.  (here  'describe  the  injury  apprehend- 
ed); and  that  he  makes  this  affidavit  only  to  secure  the  protection  of 
the  law,   and   not   from   anger  or  malice. 

A.  B. 

Subscribed  and  sworn  to,  before  me  this    . .   day  of   ,  19 . . 

,  Justice  of  the  peace. 

See  notes  to  section  1676.  Bums'  R.  S.  1901. 
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1686.  Warrant,  form. — 45.  A  warrant  substantially  in  the  form  fol- 
lowing shall  be  deemed  sufficient: 

State  of  Indiana,  county  of   ,  ss : 

To  any  constable  of county : 

Whereas,  A.  B.  has  filed  with  me  his  affidavit,  that  he  has  just  cause 
to  fear,  and  does  fear,  that  C.  D.  (here  insert  the  injury  apprehended, 
as  specified  in  the  affidavit) ;  and  that  he  makes  said  affidavit  only  to 
secure  the  protection  of  the  law,  and  not  from  malice  or  an^er:  You 
are  therefore  commanded,  forthwith,  to  arrest  said  C.  D.,  and  bring  him 
before  me,  at  my  office,  to  be  dealt  ^vith  according  to  law;  and  have 
then  there  this  writ. 

Dated  this,  .day  of ,  19. . 

,  Justice  of  the  peace. 

1687.  Issue  and  trial. — 46.  The  issue  to  be  tried  in  such  case  shall 
be,  whether  the  complaining  witness  has  just  cause  to  entertain  the 
fears  expressed  in  his  affidavit;  which  issue  shall  be  tried  and  de- 
termined by  the  justice  or  jury.  Changes  of  venue  and  continuances 
shall  be  granted  as  in  other  cases. 

See  notes  to  section  1678,  Burns'  R.  S.  1901. 

1688.  Recognizance  by  defendant. — 47.  If  the  justice  or  jury  try- 
ing the  issue  shall  find  that  the  complaining  witness  had,  at  the  time 
the  affidavit  was  filed,  just  grounds  to  entertain  the  fear  expressed  in 
his  affidavit,  the  justice  shall  rquire  of  the  defendant  recognizance  and 
freehold  surety  in  a  sum  not  less  than  fifty  nor  more  than  one  thousand 
dollars,  for  his  appearance  before  the  circuit  or  criminal  court  on  a  day 
to  be  fixed  by  such  justice,  and  to  keep  the  peace  meanwhile  toward  the 
person  named  in  the  affidavit  and  all  the  inhabitants  of  the  state. 
Such  rcognizance  shall  be  substantially  in  the  following  form: 

We,  A.  B.  and  C.  D.,  severally  acknowledge  ourselves  bound  to  the 

State  of  Indiana  in  the  penal  sum  of dollars  each,  if  said  A.  B. 

shall  not  appear  on. . .  .day  of 19. .,  before  the court 

of county,  to  answer  a  complaint  of  surety  of  the  peace 

made  against  him  by  s . . . . ,  and  abide  the  order  of  such  court 

therein,  and  in  the  meantime  to  keep  the  peace  toward  all  the  inhabi- 
tants of  this  state. 

A.  B.     (Seal.) 
C.  D.     (Seal.) 
Approved  by  me : 

,  Justice  of  the  peace. 

See  notes  to  section  1679,  Burns'  R.  S.  1901. 

1689.  Filing   recognizance   and  transcript. — 4A.    Such   recognizance 
shall  be  filed  and  recorded  in  the  same  manner,  and  shall  have  the  same 
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force  and  effect  as  recognizances  required  to  be  taken  in  criminal  cases 
before  justices.  And  such  justice  shall  also  file  in  the  clerk's  office  a 
transcript  of  the  proceedings  before  him,  and  all  the  papers  in  the 
cause,  unless  otherwise  directed  by  both  parties;  and  he  shall  also 
recognize  the  complainant  and  the  witnesses  examined  by  him,  to  appear 
before  such  court  to  testify  in  said  matter. 

1690.  Trial  in  court — ^Becognizance. — 49.  The  cause  shall  be  dock- 
eted and  tried  in  such  court  in  its  order;  and  if  the  finding  of  the  court 
be  against  the  defendant  on  the  issue  as  to  whether  the  complaining  wit- 
ness had  just  cause  to  entertain  the  fears  expressed  in  his  affidavit  when 
the  same  was  filed  before  the  justice,  the  court  shall  require  of  such  de- 
fendant recognizance,  with  freehold  surety,  that  he  will  keep  the  peace 
and  be  of  good  behavior  generally,  and  especially  toward  the  person 
named  in  the  affidavit,  for  such  length  of  time  as  the  court  may  direct;* 
and  shall  also  give  judgment  against- him  for  cost,  and  that  he  stand 
committed  until  the  same  be  paid  or  replevied. 

See  notes  to  eection  1681,  Burns'  R.  S.  1901.  ! 

1961.  Finding— Costs.— 50.  If  the  finding  of  the  justice  or  of  the 
court  be  in  favor  of  the  defendant,  or  if  the  cause  be  dismissed  by  the 
complainant,  or  if  he  fails  to  prosecute  the  same,  all  costs  shall  be  ad- 
judged against  the  complaining  witness. 

1692.  Prosecution  by  wife. — 51.  A  wife  may  bring  a  proceeding 
for  surety  of  the  peace  against  her  husband,  or  any  other  person  in  her 
behalf  may  bring  such  pjoceeding  against  him,  and  such  person  shall, 
on  such  proceeding,  be  deemed  the  complaining  witness;  but  the  wife 
shall  in  no  case  be  responsible  for  costs. 

1693.  Prosecuting  attorney— Notice. — 52.  In  all  cases  of  surety  of 
the  peace,  the  justice  of  the  peace  before  whom  the  proceeding  is  insti- 
tuted shall  notify  the  prosecuting  attorney  or  his  deputy,  if  within  the 
township  at  the  time,  to  appear  and  prosecute  for  the  complainant. 

1694.  Title  of  cause. — 53.  The  proceeding  shall  be  in  the  name  of 
the  State  of  Indiana  against  the  defendant. 

See  note  to  section  16S5,  Burns'  R.  S.  1901. 

1695.  Ck>mmitment  to  jail. — 54.  When  any  defendant  shall  fail  to 
enter  into  any  recognizance  required  of  him  by  any  justice  or  court,  as 
provided  in  this  act,  such  court  or  justice  shall  commit  such  defendant 
to  the  county  jail  until  he  shall  be  discharged  by  due  course  of  law; 
but  in  no  case  shall  he  be  thus  confined  longer  than  three  months.  And 
after  such  commitment  by  the  court,  the  court  may,  at  any  time,  dis- 
charge him  on  his  own  recognizance,  when  it  shall  seem  proper  to  do  so 
iu  the  interest  of  justice  and  with  due  regard  to  the  safety  of  the  par- 
ties named  in  the  affidavit  and  the  public. 

1696.  Breach  of  peace. — 55.  Whoever,  in  the  presence  of  a  justice 
of  the  peace,  while  acting  as  such  justice,  makes  an  aflfray,  or  threatens 
to  beat  or  kill  another,  or  to  commit  an  offense  against  the  person  or 
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property  of  another,  or  contends  with  hot  and  angry  words  and  im- 
precations, to  the  disturbance  of  the  peace,  may  be  ordered,  without 
process  or  any  other  proof,  to  give  surety  to  keep  the  peace,  and  in 
default  thereof  may  be  committed  as  above  provided. 

See  note  to  section  1687,  Burns'  R.  S.  190 1. 

ARTICLE  6.— SEARCH  WARRANTS. 


SEC. 

SEC. 

1697. 

Issue  by  justices  of  peace — Arti- 

1700. 

Seizure  and  disposal. 

cles. 

1701. 

Duty  of  sheriff. 

1698. 

Affidavit,  form. 

1702. 

Dead  human  body. 

1699. 

Search  warrant,  form. 

[Acts  1905,  p.  584.    In  force  April  16,  1905.] 

1697.  Issue  by  justice  of  peace — ^Articles. — 56.  Justices  of  the  peace 
may  issue  warrants  to  search  any  house  or  place : 

First.  For  property  stolen,  taken  by  robbers,  embezzled  or  obtained 
under  any  false  pretense. 

Second.  For  gill  nets,  seines,  or  for  any  implement  or  device  used 
or  kept  for  use  for  taking  fish  unlawfully  from  any  of  the  lakes  or 
streams  of  this  state. 

Third.  For  forged  or  counterfeit  coins,  bank  bills  or  other  instru- 
ments of  writing,  and  dies,  plates,  stamps  or  brands  for  making  the 
same. 

Fourth.  For  any  gaming  table,  establishment,  device  or  apparatus 
kept  for  the  purpose  of  unlawful  gaming,  or  to  win  or  gain  money  or 
other  property,  or  for  any  money  or  other  property  won  by  unlawful 
gaming. 

Fifth.  For  books,  pamphlets  or  printed  papers  containing  obscene 
language;  prints,  pictures  or  descriptions  manifestly  tending  to  corrupt 
the  morals  of  youth;  and  for  obscene,  lewd  or  indecent  or  lascivious 
drawings,  lithographs,  engravings,  pictures,  daguerreotypes,  photographs, 
stereoscopic  pictures,  models  or  casts,  whenever  such  articles  are  kept 
for  distribution,  exhibition,  sale  or  use,  for  hire  or  gain;  and  for  in- 
struments or  articles  of  indecent  or  immoral  use;  or  instniments,  arti- 
cles or  medicines  for  procuring  abortion,  or  for  the  prevention  of  con- 
ception, or  for  self-pollution;  or  for  any  articles  used  for  an  obscene 
or  unlawful  purpose. 

Sixth.  For  animals  that  have  been  overworked,  cruelly  beaten,  mu- 
tilated, overdriven,  deprived  of  necessary  sustenance,  cruelly  killed, 
or  in  any  manner  cruelly  mistreated  or  neglected ;  and  for  animals  kept 
for  the  purpose  of  fighting,  baiting,  to  be  used  as  a  target,  or  to  be 
shot  at  either  for  amusement  or  as  a  test  of  skill  in  markmanship ;  and 
for  animals  that  are  kept  with  their  feet  or  legs  tied  or  in  any  other 
cruel  and  inhuman  manner;  and  for  animals  cruelly  confined  in  the 
cars  of  any  company  using  such  cars  for  transporting  animals,  and  for 
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any  other  purpose  in  order  to  enforce  the  laws  herein  or  hereafter  enacted 
to  prevent  cruelty  to  animals,. 
See  sections  1688-1693,  Burns'  R.  S.  1901,  and  notes. 

1698.  Affidavit,  form. — 57.  No  warrant  for  search  shall  be  issued  until 
there  is  filed  with  the  justice  an  aflSdavit,  particularly  describing  the 
house  or  place  to  be  searched  and  the  things  to  be  searched  for,  and 
alleging  substantially  the  offense  in  relation  thereto ;  and  that  the  af&ant 
believes,  and  has  good  cause  to  believe,  that  such  things  as  are  to  be 
searched  for  are  there  concealed.  An  affidavit  for  search,  substantially 
in  the  following  form,  shall  be  deemed  sufficient : 

State  of  Indiana,  county  of ' ,  ss : 

A.  B.  swears  (or  affirms,  as  the  case  may  be)  that  he  believes  and 
has  good  cause  to  believe,  that  (here  describe  the  things  to  be  searched 
for  and  the  offense  in  relation  thereto)  are  concealed  in  or  about  the 
(here  describe  the  house  or  place)  of  C.  D.,  situated  in  the  county  of 
,  in  said  state. 

Subscribed  and  sworn  to  before  me  this day  of , 

19... 

,  Justice  of  the  peace. 

1699.  Search  warrant,  form. — 58.  A  warrant  for  search,  substantially 
in  the  following  form,  shall  be  deemed  sufficient : 

State  of  Indiana,  county  of ,  ss : 

To  any  constable  of  said  county,  greeting: 

Whereas,  there  has  been  filed  with  me  an  affidavit  of  which  the  fol- 
lowing is  a  copy:  (here  copy  the  affidavit).  You  are,  therefore,  com- 
manded, in  the  name  of  the  state  of  Indiana,  with  the  necessary  and 
proper  assistance,  in  the  day  time  or  in  the  nijjht  time,  to  enter  into 
(here  describe  the  house  or  place  as  in  the  affidavit)  and  there  diligently 
search  for  the  said  goods  and  chattels,  to  wit:  (here  describe  the  articles 
as  in  the  affidavit) ;  and  that  you  bring  the  same,  or  any  part  thereof 
found  on  such  search,  forthwith  before  me  at  my  office,  to  be  disposed 
of  according  to  law. 

Given  under  my  hand  this   ....   day  of   ,  19 . . . 

,  Justice  of  the  Peace. 

See  note  to  section  1690,  Burns'  R.  S.  1901. 

1700.  Seizure  and  disposal. — 59.  When  the  warrant  is  executed  by 
the  seizure  of  the  property  or  things  described  therein,  the  property  or 
things  shall  be  safely  delivered  by  the  justice  to  the  sheriff, 
to  be  safely  kept  by  him,  either  within  the  county  jail  of 
his  county  or  such  other  secure  place  as  to  him  shall  seem  meet. 
And  where  the  property  found  consists  of  obscene,  lewd,  indecent  or 
lascivious  books,  papers,  articles  and  things,  such  justice  shall  trans- 
mit, enclosed  and  under  seal,  specimens  thereof  to  the  prosecuting  at- 
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tomey,  and  the  remainder  thereof  shall  be  deposited  as  aforesaid,  en- 
closed and  under  seal. 

1701.  Duty  of  sheriff. — 60.  Such  property,  so  seized,  shall  be  securely 
held  by  such  sheriff,  subject  to  the  order  of  the  court  trying  the  of- 
fender; and,  on  the  conviction  of  the  person  so  offending,  such  sheriff 
shall  forthwith,  in  the  presence  of  the  person  or  persons  upon  whose 
complaint  the  seizure  or  arrest  was  made,  if  he  or  they  shall  after  no- 
tice thereof  elect  to  be  present,  destroy,  or  cause  to  be  destroyed,  the 
counterfeit  coins,  dies  and  instruments,  gaming  devices  and  apparatus, 
burglars'  tools  and  other  articles  used  for  unlawful  purposes,  and  the 
obscene,  lewd  and  indecent  articles  and  things  above  mentioned;  and 
as  to  all  other  property,  he  shall,  after  such  conviction,  deliver  the 
same,  under  the  order  of  the  court  trying  the  offender,  to  the  proper 
owner  thereof. 

See  note  to  section  1692,  Burns*  R.  S.  1901. 

1702.  Dead  human  body. — 61.  When  an  affidavit  is  filed  before  •  a 
justice  of  the  peace  or  city  judge,  alleging  that  the  affiant  has  good 
reasons  to  believe,  and  does  believe,  that  a  dead  human  body,  procured 
or  obtained  contrary  to  law,  is  secreted  in  a  building,  or  other  place 
in  the  county,  which  is  therein  particularly  specified,  such  justice  of 
the  peace,  or  city  judge,  taking  with  him  a  constable  or  police  officer, 
may  enter,  inspect  and  search  such  building  or  other  place  for  such 
dead  body;  and  in  making  such  search  they  shall  have  the  powers  of 
officers  executing  search  warrants. 

ARTICLE  6.— TRIALS  BEFORE  JUSTICES. 


SEC. 

SEC. 

1703. 

Warrant,  issue  and  service. 

1716 

1704. 

Affidavit,  form. 

1717 

17(?o. 

Warrant,  form. 

1718. 

1706. 

Arrest,  proceedings. 

1707. 

Coroner's  inquiry,  writ,  arrest. 

1719 

1708. 

Counsel  for  defense,  prosecutor. 

1720 

1709. 

Continuance,  recognizance,  witnc^ 

ses.1721. 

1710. 

Forfeiture,  proceedings. 

1722. 

1711. 

Change  of  venue. 

1723. 

1712. 

Special  constables. 

1724. 

1713. 

Felony,  how  recognized. 

1725. 

1714. 

Misdemeanor,  court  or  jury. 

1726. 

1715. 

Punishment,  inadequate  jurisdic- 
tion. 

1727. 

Jurisdiction. 

Assault  and  battery,  affray. 
Wrong  offense  charged,  new  affi- 
davit. 
State  statutes,  ordinances. 
Offenses  in  view. 
Witnesses,  recognizance. 
Appeal,  recognizance. 
Recognizance,  form.. 
Transmitting  papers,  docketing,  lien. 
Judgment,  replevy. 
Collection  of  judgment. 
Commitment  to  jail. 


[Acta  1905,  p.  584.    In  force  April  15,  1905.] 

1703.  Warrant — tissue  and  service. — 62.  Any  justice  of  the  peace  or 
city  judge,  on  complaint,  made  on  oath  before  him,  charging  any  per- 
son with  the  commission  of  any  felony  or  misdemeanor,  shall  issue   his 
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warrant  for  the  arrest  of  such  person,  and  cause  him  to  be  brought, 
forthwith,  before  him  for  examination  or  trial;  and  such  warrant  may 
be  served  throughout  the  county.  And  if  the  accused  flee  from  jus- 
tice, or  has  already  escaped  from  the  county  in  which  the  offense  was 
committed,  the  officer  holding  the  warrant,  upon  having  the  certificate 
of  the  county  clerk  attached  thereto,  setting  forth  that  the  justice  of 
the  peace  or  city  judge  signing  the  warrant  was  at  the  time  duly  com- 
missioned and  qualified  as  such,  may  pursue  and  arrest  him  in  any 
county  in  this  state;  or  the  same  may  be  served  by  any  constable  or 
sheriff  in  any  county  where  he  may  be  found,  and  such  constable  shall 
have  the  power  and  right  to  take  recognizance  for  the  appearance  of 
the  accused  in  such  amount  as  the  justice  may  enclose  [endorse]  upon  the 
warrant,  which  recognizance  must  require  the  accused  to  appear  before 
such  justice  at  a  time  therein  fixed  within  forty-eight  hours  from  the 
time  of  making  such  arrest,  and  the  bond  shall  be  approved  by  the 
constable. 

See  sections   1694-1716,  BurnB'  R.  S.  1901,  and  notes. 

Prosecutions  for  misdemeanors  may  be  commenced  before  justices  of  the  peace  or 
police  courts  by  complaint  under  oath.    Webber  v.  Harding,  155  Ind.  408. 

1701    Affidavit,  form. — 63.    An  affidavit,  substantially  in  the  follow- 
ing form,  shall  be  deemed  sufficient: 

State  of  Indiana,  county  of ,  ss : 

A.  B.  swears  (or  aflSrms,  as  the  case  may  be)  that  on  or  about  the 

—  day  of  ,  19..,  at  said  county,  C.  D.,  as  affiant  verily 

believes  (here  state  the  offense). 

A.  B. 

Subscribed  and  sworn  to  before  me,  on  this day  of ,  19. .. 

,  Justice  of  the  peace. 

See  notes  to  section  1695,  Bums'  R.  S.  1901. 

1706.    Warrant,  form. — 64.    A  warrant,  substantially  in  the  form  fol- 
lowing, shall  be  deemed  sufficient: 

State  of  Indiana,  coxrnty  of ,  ss : 

To  any  constable  of  county. 

You  are  commanded  to  arrest  C.  D.,  and  bring  him,  forthwith,  before 
me,  at  my  office,  to  answer  to  the  charge  of  having,  at  said  county,  on 

the  —  day  of  ,  19..    (here  state  the  offense),  as  A.  B. 

has  complained  on  oath;  and  have  then  and  there  this  writ. 

Dated  this day  of  ,  19. . . 

,  Justice  of  the  peace. 

Sec  notes  to  section  1696,  Bums'  R.  S.  1901. 

1706.    Arrest — ^Proceedings. — 65.    When  the  officer  holding  the  war- 
rant arrests  the  accused,  he  shall  take  him  before  the  magistrate  issuing 
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the  warranty  and  it  shall  be  the  duty  of  such  magistrate  to  docket  the 
cause  as  in  civil  cases,  and  to  hear  the  cause,  and  either  acquit,  con- 
vict and  punish,  or  hold  to  bail,  the  offender,  or  if  the  offense  be  not 
bailable,  commit  him  to  jail,  as  the  facts  and  the  law  may  justify. 
See  notes  to  section  1697,  Burns'  R.  S.  1901. 

1707.  Coroner's  inquiry — ^Writ — ^Arrest. — 66.  Upon  an  inquisition 
found  before  any  coroner  of  the  death  of  any  person  by  felony,  such 
coroner  shall  forthwith  issue  to  some  constable  his  writ,  commanding  him 
to  arrest  the  person  whom  such  coroner  may  charge  with  such  felony, 
and  take  him  before  some  justice,  to  be  by  such  coroner  named  in  such 
writ;  and  such  justice  shall  proceed  in  the  case  as  if  the  person  had 
been  arrested  on  complaint  made  before  him. 

1708.  Counsel  for  defense — ^Prosecutor. — 67.  It  shall  be  the  duty  of 
such  justice  to  give  the  defendant  an  opportunity  to  employ  counsel  if 
he  so  desire;  and  the  justice  shall  also  notify  the  prosecuting  attorney 
or  his  deputy  of  the  proceeding,  if  either  of  them  is  present  within  the 
township. 

See  notes  to  section  1698,  Burns'  R.  S.  1901. 

1709.  Continuance — Recognizance— Witnesses. — 68.  When  a  continu- 
ance is  had,  the  accused  may,  if  the  offense  be  a  bailable  one,  enter 
into  a  recognizance  before  the  justice,  with  good  and  sufficient  surety, 
to  be  approved  by  him,  in  such  amount  as  he  may  deem  reasonable, 
conditioned  for  the  appearance  of  the  accused  before  such  justice,  at 
a  place,  day  and  hour  in  the  recognizance  specified;  and  he  shall  also 
recognize  the  witnesses  in  the  same  manner  as  prisoners  are  held  to 
bail  or  witnesses  recognized  for  their  appearance  at  the  circuit  or  other 
courts. 

See  notes  to  section  1699,  Burns'  R.  S.  1901. 

1710.  Forfeiture,  proceedings. — 69.  On  the  forfeiture  of  any  recog- 
nizance taken  by  virtue  of  the  last  preceding  section,  the  justice  shall 
indorse  thereon  his  certificate,  stating  in  substance  that  such  prisoner 
did  not  appear  in  discharge  of  such  recognizance  and  abide  the  judg- 
ment of  the  court;  and  shall  forthwith  file  such  recognizance,  so  in- 
dorsed, with  the  clerk  of  the  circuit  or  other  proper  court.  And  such 
clerk  shall  forthwith  record,  in  the  order  book  of  such  court,  such  recog- 
nizance and  certificate  of  forfeiture,  and  note  the  same  on  the  judgment 
docket;  and  such  record  shall  have  the  same  force  and  effect  as  other 
recognizances;  and  such  certificate,  or  the  record  thereof,  shall  be  pre- 
sumptive evidence  of  the  forfeiture  of  such  recognizance. 

See  notes  to  section  1700,  Burns'  R.  S.  1901. 

1711.  Change  of  venue. — 70.  Changes  of  venue  shall  be  granted  on 
the  application  of  the  prisoner,  as  in  civil  cases,  but  the  cost  thereof 
shall  abide  the  event  of  the  prosecution;  and  in  such  case,  the  justice 
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granting  the  change  shall  fix  the  time  of  trial  before  the  justice  to 
whom  be  may  send  the  cause;  or  the  justice  may  in  like  manner  send 
the  cause  to  the  city  judge  of  any  city,  and  the  prisoner  and  witnesses 
shall  be  recognized  to  appear  before  the  justice,  or  city  judge,  to  whom 
the  case  is  sent,  in  the  same  manner  as  provided  in  cases  of  continu- 
ances; and  such  recognizance,  if  forfeited,  shall  be  certified  by  the 
justice  or  city  judge  taking  such  forfeiture  in  the  same  manner  as  in 
cases  of  continuance  and  with  like  effect. 
See  notes  to  section  1701,  Burns'  R.  S.  1901. 

1712.  Special  constables. — ^71.  Special  constables  may  be  appointed 
under  like  circumstances,  having  like  powers  and  being  subject  to  like 
liabilities,  as  in  civil  cases. 

See  notes  to  section  1702,  Bums*  R.  S.  1901. 

1713.  Felony — ^How  recognized. — ^72.  When  the  offense  charged  is 
a  felony,  or  a  misdemeanor,  in  which  the  lowest  fine  provided  by  law 
is  larger  than  the  justice  shall  have  jurisdiction  to  assess,  and  the  jus- 
tice, upon  the  hearing,  is  of  the  opinion  that  the  accused  should  be 
held  to  answer  such  charge,  he  shall  be  recognized  to  appear  at  the 
next  term  of  the  criminal  court  of  such  county,  or  if  there  be  no  criminal 
court,  then  to  the  circuit  court  of  such  county. 

See  not€6  to  section  1703,  Burns*  R.  S.  1901. 

1714.  Hisdemeanor — Court  or  jury. — 73.  If  the  offense  charged  be 
a  misdemeanor,  and  one  that  the  justice  of  the  peace  has  jurisdiction 
to  furnish  [punish]  the  defendant  or  the  state  may  demand  a  jury, 
which  may  be  impaneled  and  sworn  as  in  other  criminal  cases;  or  he 
may  be  tried  by  the  jusitce. 

See  notes  to  section  1704,  Burns*  R.  S.  1901, 
See  section  1551a  as  to  qualifications  of  jurors. 

1715.  Punishment — ^Inadequate  jurisdiction. — 74.  Such  justice  or 
jury,  if  they  find  the  defendant  guilty  of  a  misdemeanor,  shall  assess 
his  punishment;  or  if,  in  their  opinion,  the  punishment  they  are  au- 
thorized to  assess  is  not  adequate  to  the  offense,  they  may  so  find,  and 
in  such  case  the  justice  shall  hold  such  defendant  to  bail  for  his  ap- 
pearance before  the  proper  court,  or  commit  him  to  jail  in  default  of 
such  bail. 

See  notes  to  section  1705,  Bums*  R.  S.  1901. 

1716.  Jurisdiction. — 75.  The  jurisdiction  of  justices  of  the  peace  in 
criminal  cases  shall  be  co-extensive  with  their  respective  counties,  and 
they  shall  have  exclusive  original  jurisdiction  in  all  cases  where  the 
fine  asseesed  can  not  exceed  three  dollars,  and  concurrent  jurisdiction 
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with  the  criminal  court  and  circuit  court  to  try  and  determine  all  eases 
of  misdemeanor  punishable  by  fine  only;  and  in  trials  before  justices, 
fines  to  the  extent  of  twenty-five  dollars,  with  costs,  may  be  assessed; 
and  they  shall  have  jurisdiction  to  make  examination  in  all  cases;  but 
they  shall  h^ve  no  power  to  adjudge  imprisonment  as  a  part  of  their 
sentence,  except  in  the  manner  specially  provided  in  this  act. 
See  notes  to  section  1706,  Burns*  R.  S.  1901. 

1717.  Assault  and  battery — Aflfray. — 76.  Whenever  an  affidavit  for 
assault,  or  assault  and  battery,  is  filed  with  a  justice,  he  shall  cause  the  in- 
jured party  to  be  subpoenaed  as  a  witness ;  and  such  justice  shall  not  hear 
or  determine  such  complaint  unless  the  injured  party  be  present  as  a 
witness  at  the  trial,  or,  having  been  subpoenaed,  refuses  to  attend,  and 
can  not  be  compelled  to  attend  by  attachment  for  any  other  cause  than 
sickness  or  inability  to  attend  by  reason  of  the  injuries  he  may  have 
received  from  the  defendant;  or  unless  a  subpoena,  issued  for  the  in- 
jured party,  shall  have  been  returned  '*not  found*'  by  the  proper  of- 
ficer, after  a  diligent  search  for  such  witness  in  the  proper  county. 
And  no  trial  shall  be  had  upon  a  complaint  for  an  affray,  unless  some 
person  who  saw  the  same  shall  be  present  as  a  witness,  or,  having  been 
subpoenaed,  refuses  to  attend.  All  jugdments  of  such  justice  in  vio- 
lation of  the  provisions  of  this  section  shall  be  void. 

See  notes  to  section  1707,  Burns*  R.  S.  1901. 

1718.  Wrong  offense  charged — ^New  affidavit. — 77.  Whenever,  upon 
the  trial  of  any  person  for  a  misdemeanor  before  a  justice  of  the  peace, 
or  during  a  preliminary  examination  before  such  justice  of  any  person 
upon  a  charge  of  felony  or  any  other  public  offense,  it  appears  to  such 
justice  that  a  mistake  has  been  made  in  charging  the  proper  offense, 
or  that  he  is  guilty  of  an  offense  not  charged,  the  justice  shall  not  dis- 
charge the  defendant,  if  there  appear  to  him  to  be  good  cause  to  detain 
him  in  custody;  but  he  must  cause  an  affidavit,  charging  the  proper 
offense  to  be  made  against  the  defendant,  and  recognize  him  to  answer 
the  same,  and,  if  necessary,  also  recognize  the  witnesses  to  appear  and 
testify.  Where  the  proper  charge  is  a  felony,  he  shall  also  notify  the 
prosecuting  attorney  or  his  deputy,  if  present  in  the  county,  to  conduct 
such  trial  or  examination. 

1719.  State  statutes — Ordinances. — 78.  Whenever  any  act  is  made 
a  public  offense  against  the  state  by  any  statute  and  the  punishment 
prescribed  therefor,  such  act  shall  not  be  made  punishable  by  any  or- 
dinance of  any  incorporated  city  or  town;  and  any  ordinance  to  such 
effect  shall  be  null  and  void,  and  all  prosecutions  for  any  such  public 
offense  as  may  be  within  the  jurisdiction  of  the  authorities  of  such 
incorporated  cities  or  towns,  by  and  before  such  authorities,  shall  be 
had  under  the  state  law  only :  Provided,  That  every  city  and  town  shall 
have  exclusive  power  to  pass  and  enforce  ordinances  to  keep  the  streets 
and  other  public  places  of  any  such  city  or  town  free  from  all  obstruc- 
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tions,  and  to   prevent  the  riding  or  driving  of  any  vehicle  or  animal 
on  any  side\iralk  therein  except  in  the  necessary  act  of  crossing. 

See  notes  to  section  1709,  Burns'  R.  S.  1901,  and  clause  31  of  section  3477  of  this 
Tolume. 

Municipal  corporations  are  not  prohibited  by  statute  from  enacting  ordinances  pro- 
hibiting tlie  construction  or  use  of  gates  which  swing  over  or  across  sidewalks.  Town 
of  Rosedale  v.  Hanner,  157  Ind.  390. 

1720.  Offenses  in  view. — 79.  Where  any  offense  is  committed  in  view 
of  any  justice,  he  may,  by  verbal  direction  to  any  constable,  or,  if  no 
constable  be  present,  to  any  citizen,  cause  such  constable  or  citizen  to 
arrest  such  offender  and  keep  him  in  custody  for  the  space  of  one  hour, 
unless  such  offender  shall  sooner  be  taken  from  such  custody  by  virtue 
of  a  warrant  issued  on  complaint  on  oath.  But  such  person  so  arrested 
shall  not  be  confined  in  jail  nor  put  upon  trial  until  arrested  by  virtue 
of  such  w^arrant. 

See  note  to  section  1710,  Bums'  R.  S.  1901. 

1721.  Witnesses — Recognizance. — 80.  Whenever  any  justice  shall 
hold  any  prisoner  to  bail,  or  commit  him  to  jail  in  default  of  bail,  he 
shall  also  recognize,  with  or  without  surety,  in  his  discretion,  such 
witnesses  as  he  may  deem  important,  to  appear  and  testify  before  the 
court  where  such  cause  is  next  to  be  heard. 

See  note  to  section  1711,  Burns'  R.  S.  1901. 

1722.  Appeal — ^Recognizance. — 81.  Any  prisoner  against  whom  any 
punishment  is  adjudged  by  a  justice  of  the  peace  may  appeal  to  the 
criminal  court,  and,  if  there  be  none,  then  to  the  present  or  circuit  court 
of  the  county,  within  ten  days  after  such  judgment.  In  case  such  pris- 
oner enters  into  recognizance  for  his  appearance  at  the  next  term  of  such 
court,  such  appeal  shall  stay  all  further  proceedings. 

See  notes  to  section  1712,  Bums'  R.  S.  1901. 

1723.  Recognizance,  form. — 82.  Recognizances  for  the  appearance  of 
prisoners  shall,  in  all  cases,  be  taken  with  freehold  surety,  or  be  secured 
by  a  surety  company,  and  shall  be  substantially  in  the  following  form: 

We,  A.  B.  and  C.  D.,  jointly  and  severally  acknowledge  ourselves 

bound  to  the  State  of  Indiana  in  the  sum  of dollars,  if  the 

said  A.  B.  shall  not  appear  on  the   day  of   ,  19 . . ,  in 

court,  to  answer  a  charge  of  (here  state  the  offense)  at  the 

county  of   and  State  of  Indiana,  and  abide  the  judgment 

of  said  court. 

Witness  our  hands  and  seals  this  ....  day  of ,  19 . . 

A.  B.  (Seal) 
C.  D.  (Seal) 

Taken  and  approved  this day  of 19. .. 

,  Justice  of  the  peace. 
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Or  when  the  defendant  so  desires,  or  the  justice  in  his  discretion 
directs,  the  recognizance  may  be  in  the  following  form : 

We,  A.  B.  and  C.  D.,  jointly  and  severally  acknowledge  ourselves 

bound  to  the  State  of  Indiana  in  the  sum  of dollars,  if  the 

said  A.  B.  shall  appear  on  the day  of ,  19. . ,  in 

the   court   (here  specify  the  court),  and  from  day  to  day 

and  from  term  to  term  thereof,  and  abide  the  order  of  the  court  until 
said  cause  is  determined  and  not  depart  without  leave,  then  this  recog- 
nizance shall  be  void,  else  to  remain  in  full  force. 

Witness  our  hands  and  seals  this day  of ,  19 . . . 

A.  B.  (Seal) 
C.  D.   (Seal) 

Taken  and  approved  this day  of ,  19 . . . 

,  Justice  of  the  peace. 

See  notes  to  section  1713,  Burns*  R.  S.  1901. 

See  section  3653  for  right  of  appeal  in  cases  of  felony  without  bond. 

1724.  Transmitting  papers — ^Docketing — ^Lien. — 83.  Such  recogni- 
zance, together  with  a  transcript  of  the  proceedings  and  all  papers  in 
the  case,  shall  be  forthwith  filed  by  the  justice  with  the  clerk  of  the 
proper  court,  who  shall  docket  such  cause  for  trial  and  record  such 
recognizance  forthwith,  and  enter  the  same  on  the  judgment  docket; 
and  from  the  date  of  such  entry  it  shall  operate  as  a  lien  upon  all 
lands  in  the  county  of  the  parties  thereto,  and  any  judgment  afterward 
had  upon  it  shall  relate  back  to  the  date  of  such  entry. 

See  notes  to  section  1714,  Bums'  R.  S.  1901. 

When  a  criminal  action  is  appealed  from  a  justice  of  the  peace  the  cause  is  tried 
de  novo,  and  a  greater  punishment  may  be  assessed  than  could  have  been  assessed  by 
the  justice.    PeeUe  v.  State,  161  Ind.  378. 

1726.  Judgment — ^Replevy. — 84.  Whenever  judgment  shall  be  ren- 
dered for  a  fine  it  shall  be  a  part  of  such  judgment  that  the  defendant 
stand  committed  until  such  fine  be  paid  or  replevied.  And  the  de- 
fendant may  replevy  such  judgment  for  ninety  days  in  the  same  man- 
ner as  in  civil  cases;  and  such  replevy  shall  have  the  force  and  effect 
of  a  like  undertaking  in  civil  cases. 

See  notes  to  section  1715,  Bums*  R.  S.  1901. 

1726.  Collection  of  judgment. — 85.  Whenever  a  person  is  adjudged 
guilty  of  a  misdemeanor  or  felony,  and  his  punishment  is  by  fine,  or 
by  fine  and  imprisonment,  the  judgment  shall  be  that  he  stand  com- 
mitted until  such  fine  is  paid  or  replevied;  and  it  shall  be.  unlawful 
for  the  sheriff  or  constable  to  release  such  person  until  such  judgment 
is  either  paid  in  money  or  replevied  by  good  freehold  sureties,  at  least 
one  of  whom  shall  reside  in  the  county  where  the  jugdment  is  ren- 
dered. In  case  such  judgment  is  replevied,  it  shall  be  the  duty  of  the 
clerk  or  justice  of  the  peace,  upon  the  expiration  of  the  time  for  the 
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stay  of  the  judgment,  to  issue  to  the  sheriff  or  constable  a  copy  of  such 
judgment,  with  his  mandate  attached,  under  the  hand  or  hand 
and  seal  of  the  court;  and  it  shall  be  the  duty  of  the  sheriff 
or  constable  to  arrest  the  defendant  and  commit  him  to  jail  unless 
or  until  such  fine  and  costs  are  paid:  Provided,  Any  defendant  im- 
prisoned under  the  provisions  of  this  act  may  be  released  therefrom 
as  now  provided  by  law. 
See  section  1944,  and  note. 

1727.  Commitment  to  jail. — 86.  If  such  defendant  do  not  imme- 
diately pay  or  replevy  such  judgment  and  costs  the  justice  shall  com- 
mit him  to  jail,  there  to  remain  one  day  for  each  dollar  of  such  fine 
and  costs  so  adjudged  against  him. 

See  notes  to  section  1716,  Burns'  R.  S.  1901. 


ARTICLE  7.— THE  GRAND  JURY. 


SEC.  SEC. 

1728.  Jurors,  number.  1740. 

1729.  Summons  to  jurors.  1741. 

1730.  Order  for  venire.  1742. 

1731.  Discharge   of   grand   jury.  1743. 

1732.  Excuses,  fine.  1744. 

1733.  Re-summons,  talesmen.  1745. 

1734.  Oath  of  jurors.  1746. 

1735.  Oath  of  new   juryman.  1747. 

1736.  Charge  by  court,  foreman.  1748. 

1737.  Clerk,  stenographer.  1749. 

1738.  Challenge,  causes  for.  1750. 

1739.  Trial   of  challenge. 


Challenge  sustained,  new  juror. 
Foreman  administers  oaths. 
Disclosures  by  juryman. 
Secret  proceedings. 
Juror  as  court  witness. 
Prohibited  questions. 
Witnesses,  refusal  to  answer. 
Obstinate  witness. 
Order  of  business. 
Prisons,  poor  house. 
Prosecutor's  presence. 


[Acte  1905.  p.  684.    In  force  April  15,  1905.] 

1728.  Jurors — ^Number. — 87.  The  grand  jury  shall  be  composed  of 
six  persons  having  the  qualifications  required  by  law. 

See  sections  1717-1737,  Bums*  R.  S.  1901,  and  notes. 

1729.  Summons  to  jurors. — 88.  Hereafter  no  grand  jury  shall  be 
summoned  to  appear  at  any  term  of  a  circuit  court  unless  as  provided  in 
this  act. 

1730.  Order  for  venire. — 89.  Whenever  the  judge  of  a  circuit  or 
criminal  court  shall  deem  it  necessary  that  a  grand  jury  shall  sit  in 
any  county  of  his  circuit,  it  shall  be  his  duty  to  make  an  order  re- 
quiring the  clerk  to  issue  a  venire  for  such  jury  to  appear  on  such  day 
as  may  be  named  in  the  order,  and  such  venire  shall  be  for  the  jury 
drawn  and  selected  for  the  term  as  is  now  provided  by  law:  Provided, 
That  the  court  may  in  its  discretion  discharge  such  grand  jury  and 
order  a  new  one  drawn  in  the  manner  provided  by  law:    And  provided. 
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further.  That  the  grand  jury  shall  be  convened  at  least  once  in  every 
year  in  every  county. 

See  notes  to  section  1717b,  Burns'  R.  S.  1901. 

1731.  Discharge  of  grand  jury. — 90.  Whenever  in  the  opinion  of  the 
court,  the  grand  jury  has  been  in  session  long  enough,  and  the  public 
interests  require  that  it  should  adjourn,  it  shall  be  the  duty  of  such 
court  to  make  an  order  declaring  such  grand  jury  adjourned. 

1732.  Excuses — ^Fine. — 91.  A  grand  juror  may  be  excused  from  at- 
tending on  account  of  his  own  sickness  or  physical  infirmity;  or  the 
sickness  or  death  of  any  member  of  his  family;  or  because  he  is  a  ferry- 
man, or  a  member  of  a  fire  company  in  a  city  or  town,  in  active  service ; 
or  a  minister  of  the  gospel;  or  because  he  is  over  sixty  years  of  age, 
and  desires  to  be  excused  for  such  reason.  If  a  person  summoned  as  a 
grand  juror  fail  to  appear  and  show  to  the  satisfaction  of  the  court 
good  cause  for  non-attendance,  he  shall  be  punished  by  a  fine  of  ten 
dollars,  imposed  by  the  court  as  for  a  contempt,  by  an  order  to  be  en- 
tered on  the  order  book  of  the  court.  The  order  shall  be  deemed  a 
judgment,  in  all  respects,  in  favor  of  the  grand  jury  [county]. 

See  notes  to  section  1718,  Burns*  R.  S.  1901. 

1733.  Be-summons — Talesmen. — 92.  Whenever  the  grand  jury  is 
dismissed  before  the  final  adjournment,  they  may  be  summoned  to  at- 
tend again  at  the  same  term  if  necessary.  If  a  full  jury  do  not  attend, 
the  number  may  be  completed  from  the  bystanders;  but  before  any 
salesman  [talesman]  is  accepted  and  sworn  the  court  must  inquire  of 
him,  under  oath,  as  to  his  qualifications. 

See  notes  to  section  1720,  Burns*  R.  S.  1901. 

1734.  Oath  of  jurors. — 93.  The  following  oath  must  be  administered 
to  the  grand  jury: 

'*You,  and  each  of  you,  do  solemnly  swear  or  affirm  that  you  will 
diligently  inquire,  and  true  presentment  make,  of  all  felonies  and  mis- 
demeanors, committed  or  triable  within  this  county,  of  which  you  shall 
have  or  can  obtain  legal  evidence;  that  you  will  present  no  person 
through  malice,  hatred  or  ill-will,  nor  leave  any  unpresfented  through 
fear,  favor  or  affection,  or  for  any  reward,  or  the  promise  or  hope 
thereof,  but  in  all  your  indictments  you  will  present  the  truth,  the  whole 
truth  and  nothing  but  the  truth ;  that  you  will  not  disclose  any  evidence 
given  or  proceeding  had  before  the  grand  jury.  Those  of  you  who 
swear,  so  help  you  God,  and  those  of  you  who  affirm  do  solemnly  affirm 
under  the  pains  and  penalties  of  perjury.*' 

See  notes  to  section  1721,  Bums'  R.  S.  1901. 

1735.  Oath  of  newjurjonan. — 94.  If  after  the  grand  jury  are  sworn,, 
any  person  be  afterward  appointed  as  a  grand  juror,  the  oath,  as  pre- 
scribed in  the  preceding  section,  must  be  administered  to  him. 
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1736.  Charge  by  court — Foreman. — 95.  The  grand  jury,  being  im- 
paneled and  sworn,  must  be  charged  by  the  court.  In  such  charge,  the 
court  must  plainly  instruct  them  as  to  their  duties,  and  give  them  such 
information  as  it  may  deem  proper  in  relation  to  any  charges  and 
crimes  returned  into  court,  or  likely  to  come  before  the  grand  jury. 
Thereupon  the  court  shall  appoint  one  of  such  grand  jurors  as  foreman. 

See  notes  to  section  1723,  Burns'  R.  S.  1901. 

1737.  Clerk,  Stenographer. — 96.  The  grand  jury  must  select  one  of 
its  number  as  clerk,  who  must  take  minutes  of  the  proceedings,  except 
the  votes  of  the  individual  members  on  the  finding  of  an  indictment, 
and  also  of  the  evidence  given  before  the  grand  jury,  which  shall  be 
preserved  for  the  use  of  the  prosecuting  attorney:  Provided,  however. 
That  such  grand  jury  may  by  unanimous  vote  and  the  consent  of  the 
court  employ  a  stenographer  at  not  to  exceed  five  dollars  per  day,  to 
take  the  minutes  and  evidence  under  the  supervision  of  such  grand 
jury  and  the  clerk  selected  by  it.  Such  stenographer  before  entering 
upon  his  or  her  duties  shall  subscribe  to  an  oath,  to  be  administered 
by  the  clerk  of  such  court,  that  he  or  she  will  in  no  way  reveal  any  of 
the  proceedings  had  before  such  grand  jury. 

See  notes  to  section  1724,  Burns'  JEL  S.  1901. 

1738.  Challenge — Causes  for. — 97.  A  person  held  to  answer  a  charge 
for  a  felony  or  misdemeanor  may  challenge  an  individual  grand  juror, 
before  the  jury  is  sworn,  for  one  or  more  of  the  following  causes  only: 

First.     That  such  individual  grand  juror  is  a  minor. 

Second.    That  he  is  not  a  freeholder  or  a  householder  of  the  county. 

Third.    That  he  is  an  alien. 

Fourth.    That  he  is  insane. 

Fifth.  That  he  is  the  prosecuting  witness  upon  a  charge  against  the 
defendant. 

Sixth.     That  he  is  a  witness  on  the  part  of  the  prosecution. 

Seventh.  That  such  a  state  of  mind  exists  on  his  part  in  reference 
to  the  party  charged  that  he  can  not  act  impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  challenger. 

Eighth.  That  he  holds  his  place  in  the  grand  jury  by  reason  of  the 
corruption  of  the  officer  who  selected  and  impaneled  the  grand  jury. 

Ninth.    That  he  is  in  the  habit  of  becoming  intoxicated. 

Tenth.  That  he  has  requested,  or  caused  any  officer  or  his  deputy 
to  be  requested,  to  place  him  upon  the  grand  jury. 

See  notes  to  section  1725,  Burns'  R.  S.  1901. 

1739.  Trial  of  challenge. — 98.  Such  challenge  may  be  oral.  If  the 
facts  alleged  be  denied,  the  challenge  must  be  tried  at  once  by  the  court, 
and  the  juror  challenged  may  be  examined  as  a  witness  to  prove  or 
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disprove  the  challenge,  and  he  is  bound  to  answer  every  question  perti- 
nent to  the  inquiry  therein.  The  challenger,  and  other  witnesses  then 
present,  may  also  be  examined  on  either  side;  and  the  rules  of  evidence 
applicable  to  the  trial  of  other  issues  shall  govern  the  admission  or 
exclusion  of  testimony  on  the  trial  of  the  challenge ;  but  the  matter  must 
be  summarily  heard,  and  the  court  must  allow  or  disallow  the  challenge. 

1740.  Challenge  sustained— New  juror. — 99  If  a  challenge  be  al- 
lowed to  a  grand  juror,  for  any  of  said  causes,  he  must  be  forthwith 
discharged  from  the  grand  jury,  and  his  place  shall  be  filled  from  among 
the  bystanders. 

1741.  Foreman  administers  oaths. — 100.  The  foreman  of  the  grand 
jury  is  authorized  to  administer  all  oaths  to  witnesses. 

1742.  Disclosures  by  juryman. — 101.  If  a  member  of  the  grand  jury 
know,  or  have  reason  to  believe,  that  a  public  offense  has  been  commit- 
ted which  is  triable  in  the  county,  he  must  declare  the  same  to  his  fellow 
jurors,  who  must  thereupon  investigate  the  same. 

1743.  Secret  proceedings. — 102.  Every  member  of  the  grand  jury 
must  keep  secret  whatever  he  or  any  other  grand  juror  may  have  said, 
or  in  what  manner  he  or  any  other  grand  juror  may  have  voted  on  a 
matter  before  the  grand  jury. 

1744.  Juror  as  court  witness. — 103.  A  member  of  the  grand  jury 
may,  however,  be  required  by  any  court  to  disclose  the  testimony  of  a 
witness  examined  before  the  grand  jury,  for  the  purpose  of  ascertain- 
ing whether  it  is  consistent  with  that  given  by  the  witness  before  the 
court;  or  to  disclose  the  testimony  given  before  them  by  any  person 
upon  a  charge  against  him  for  perjury,  in  giving  his  testimony  or  upon 
his  trial  therefor. 

See  notes  to  section  1731,  Burns*  R.  S.  1901. 

1745.  Prohibited  questions. — 104.  A  grand  juror  can  not  be  ques- 
tioned for  anything  he  may  say  or  any  vote  he  may  give  in  the  grand 
jury  relative  to  a  matter  legally  pending  before  the  grand  jury,  except 
for  a  perjury  of  which  he  may  have  been  guilty  in  makinor  an  accusation 
or  giving  testimony  to  his  fellow  jurors. 

See  note  to  section  1732,  Burns*  R.  S.  1901. 

1746.  Witnesses — ^Refusal  to  answer. — 105.  Subpoenas  for  witnesses 
before  the  grand  jury  shall  be  issued  on  the  order  of  the  grand  jury,  if 
in  session,  and,  if  not  in  session,  on  the  order  of  the  prosecuting  attor- 
ney; and  such  witnesses  may  be  compelled  to  appear  and  testify  before 
the  grand  jury.  If  a  witness  before  the  grand  jury  refuse  to  answer  an 
interrogatory,  the  fact  shall  be  communicated  to  the  court  in  writing, 
in  which  writing  the  question  to  be  answered  shall  be  stated,  together 
with  the  excuse  for  the  refusal,  if  any  be  given  by  the  person  interro- 
gated; and  the  court  shall  thereupon  determine  whether  the  witness  is 
bound  to  answer,  and  the  grand  jury  shall  be  immediately  informed 
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of  the  decision.  Each  witness  shall  also  be  sworn  not  to  divluge  except 
when  legally  called  upon  to  do  so,  any  portion  of  his  testimony  before 
the  grand  jury,  for  a  violation  of  which  portion  of  such  oath  such  wit- 
ness shall  be  liable  to  punishment  as  for  a  contempt. 

See  notes  to  section  1733,  Burns'  R.  S.  1901. 

Witnesses  can  not  be  compelled  to  testify  before  a  grand  jury  as  to  matters  tending 
to  criminate  themselves,  but  if  they  testify  as  to  such  matters  without  objection  they 
will  be  deemed  to  have  waived  their  privileges,  and  grand  jurors  are  not  required  to 
inform  witnesses  of  their  right  to  refuse  to  testify.    State  v.  Comer,  157  Ind.  611. 

1747.  Obstinate  witness. — 106.  If  the  court  determine  that  the  wit- 
ness is  bound  to  answer^  and  he  persist  in  his  refusal,  he  shall  be  brought 
before  the  court,  which  shall  proceed  in  the  same  manner  as  if  the  wit- 
ness had  been  interrogated  and  refused  to  answer  in  open  court. 

1748.  Order  of  business. — 107.  The  order  of  inquiry  made  by  the 
grand  jury  shall  be  as  follows : 

First.     Into  the  case  of  every  person  imprisoned  in  the  county  jail  on 

a  criminal  charge,  and  not  indicted. 
Second.     Into  the  case  of  every  person  under  bail  in  said  county  to 

answer  a  criminal  charge,  and  not  indicted. 
Third.     Into  wilful  and  corrupt  misconduct  in  office  of  public  officers 

of  every  description,  and  into  any  charge  of  extortion  preferred  against 

any  such  officer- 
Fourth.     Into  the  condition  and  management  of  the  public  prisons 

and  poor  houses  in  the  county. 
Fifth.     Into  violations  of  the  criminal  laws  of  this  state  generally, 

of  which  the  court  has  jurisdiction. 
See  notes  to  section  1736,  Bums'  R.  S.  1901. 

1749.  Prisons — Poor  house. — 108.  The  grand  jury,  during  term  time 
of  the  court,  shall  be  entitled  to  free  access,  at  all  reasonable  times^  to 
the  county  prison  or  prisons  and  the  county  poor  house,  for  the  pur- 
pose of  examining  their  condition  and  management. 

1750.  Prosecutor's  presence. — 109.  The  prosecuting  attorney  or  his 
deputy  shall  be  allowed  at  all  times  to  appear  before  the  grand  jury, 
for  the  purpose  of  giving  information  relative  to  any  matter  cognizable 
by  it,  or  advice  upon  any  legal  matter  when  required;  and  he  may  in- 
terrogate witnesses  before  the  grand  jury,  when  the  jury  or  he  deem 
it  necessary,  but  no  prosecuting  attorney,  officer  or  person  shall  be 
present  with  the  grand  jury  during  the  expression  of  their  opinions  or 
in  giving  their  votes  upon  any  matter  before  them. 

See  notes  to  section  1737,  Bums'  H.  S.  1901. 
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ARTICLE  8.— INDICTMENT  AND  AFFIDAVIT. 

SEC.  SEC. 

1751.     Indictment,  how  found.  1757.     Inspection  of  indictment. 

1762.  Neglect  to  sign,  court  order.  17^8.     Disclosure,  contempt. 

1763.  Names  of  witnesses.  1759.     Prosecution  by  aflSdavit. 

1754.  Record  of  indictment.  1760.     Prosecutor's    approval,    witnesses, 

1755.  Motion  for  dismissal.  continuance. 

1756.  Lost  indictment,  trial  on  copy. 

[Acts  1905,  p.  584.     In  force  April  15,  1905.] 

1751.  Indictment — ^How  found.— 110.  At  least  five  of  the  grand  ju- 
rors must  concur  in  the  finding  of  an  indictment;  and  when  so  found 
it  must  be  signed  by  the  prosecuting  attorney;  and  it  must  also  be  en- 
dorsed by  the  foreman  of  the  grand  jury,  **A  true  bill,"  and  he  must 
subscribe  his  name  thereon  as  foreman. 

See  sections  1738-1748,  Bums'  H.  S.  1901,  and  notes. 

1752.  Neglect  to  sign — Court  order. — 111.  As  soon  as  the  grand  jury 
has  returned  an  indictment  into  court,  the  judge  must  examine  it;  and 
if  the  foreman  has  neglected  to  endorse  it,  **A  true  bill/'  with  his  name 
signed  thereto,  or  if  the  prosecuting  attorney  has  neglected  to  sign  his 
name,  the  court  must  cause  the  foreman  to  endorse  it,  or  the  prosecuting 
attorney  to  sign  it,  as  the  case  may  require,  in  the  presence  of  the  jury. 

See  notes  to  section  1739,  Bums'  R.  S.  1901. 

1753.  Names  of  witnesses. — 112.  When  an  indictment  is  presented 
by  the  grand  jury,  the  name*  of  all  the  material  witnesses  must  be  in- 
dorsed upon  the  indictment;  but  other  witnesses  may  afterwards  be 
subpoenaed  by  the  state;  but  unless  the  names  of  such  witnesses  be  in- 
dorsed on  the  indictment  at  the  time  it  is  presented,  no  continuance 
shall  be  granted  to  the  state  on  account  of  the  absence  of  any  witness 
whose  name  is  not  thus  indorsed. 

See  notes  to  section  1740,  Burns'  R.  S.  191. 

1764.  Record  of  indictment. — 113.  As  soon  as  an  indictment  is  pre- 
sented and  examined  by  the  court,  the  clerk  shall  file  the  same  and  in- 
dorse thereon  the  date  of  such  filing;  and  he  shall  then  record  such  in- 
dictment, with  its  indorsements,  in  a  record  book  to  be  kept  for  that 
purpose,  and  the  clerk,  before  the  last  day  of  the  term  at  which  the 
same  is  presented,  must  compare  the  record  with  the  original  indictment 
and  certify  to  the  corretness  thereof. 

See  notes  to  section  1741,  Burns'  R.  S.  1901. 

1755.  Motion  for  dismissal. — 114.  No  criminal  cause  shall  be  dis- 
missed except  by  order  of  the  court  on  motion  of  the  prosecuting  at- 
torney; and  such  motion  must  be  in  writing,  and  the  reasons  therefor 
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must  be  stated  in  such  motion  and  read  in  open  court  before  such  order 
is  made;  and  the  mere  number  of  prosecutions  against  the  same  person 
shall  not  be  a  reason  for  dismissing  any  of  such  causes. 
See  notes  to  section  1742,  Burns'  R.  S.  1901. 

1766.  Lost  indictment — Trial  on  copy. — 115.  Whenever  an  indict- 
ment is  lost,  mislaid,  stolen  or  destroyed,  and  the  same  shall  have  been 
recorded  and  certified,  such  record,  or  a  copy  thereof,  certified  to  be  a 
true  copy  by  the  clerk  of  the  court  to  which  such  indictment  was  pre- 
sented, shall  be  sufficient  evidence  of  the  finding  of  such  indictment 
and  the  contents  thereof;  and  the  defendant  may  be  tried  upon  such 
copy,  and  the  trial  thereon  shall  proceed  and  be  determined  in  the  same 
manner,  and  have  the  same  binding  force  and  eflfect,  as  if  the  original 
indictment  were  present,  without  any  delay  from  that  cause. 

See  notes  to  section  1743,  Burns'  R.  S.  1901. 

If  an  affidavit  and  information  are  lost  and  new  ones  are  substituted,  the  new  ones 
need  not  be  copies  of  the  originals.     GotMman  v.  State,  161  Ind.  629. 

1757.  Inspection  of  indictment. — 116.  Indictments  against  persons 
not  in  custody  or  who  have  not  given  bail,  and  the  records  of  such  in- 
dictments shall  be  in  the  custody  of  the  clerk,  and  can  not  be  inspected 
by  any  person,  except  the  court,  the  clerk  and  his  deputy,  and  the  pros- 
ecuting attorney,  until  after  the  arrest  of  the  defendant. 

1758.  Disclosure — Contempt. — 117.  No  grand  juror,  prosecuting  at- 
torney, clerk,  judge  or  other  officer  shall  disclose  the  fact  that  an  indict- 
ment is  found  imtil  the  defendant  has  been  arrested,  except  any  disclos- 
ure that  may  be  necessarily  incident  to  the  issue  and  service  of  a  war- 
rant to  arrest  the  defendant.  A  violation  of  this  and  the  next  preced- 
ing section  is  punishable  as  a  contempt. 

1759.  Prosecution  by  affidavit. — 118.  All  public  offenses,  except  trea- 
son and  murder,  may  be  prosecuted  in  the  circuit  or  criminal  court,  by 
;ttndavit  filed  in  term  time,  in  all  cases  except  when  the  grand  jury  is 
ill  session  or  a  prosecution  by  indictment  or  affidavit  for  the  same  offense 
is  pending  at  the  time  of  the  filing  of  such  affidavit. 

See  notes  to  section  1748,  Bums'  K.  S.  1901. 

1760.  Prosecutor's  approval — Witnesses — Continuance. — 119.  When 
any  such  affidavit  has  been  made,  as  provided  in  the  last  section,  the 
prosecuting  attorney  shall  approve  the  same  by  indorsement,  using  the 
words  ** approved  by  me"  and  sign  the  same  as  such  prosecuting  attorney 
and  indorse  thereon  the  names  of  all  the  material  witnesses ;  after  which 
such  affidavit  shall  be  filed  with  the  clerk,  who  shall  indorse  thereon  the 
date  of  such  filing,  and  record  the  same  as  in  the  case  of  an  indictment, 
as  provided  in  section  one  hundred  and  thirteen  of  this  act.  Other  wit- 
nesses may  afterwards  be  subpoenaed  by  the  state ;  but  unless  the  names 
of  such  witnesses  be  indorsed  on  the  affidavit  at  the  time  it  is  filed,  no 
continuance  shall  be  granted  to  the  state  on  account  of  the  absence  of 
any  witness  whose  name  is  not  thus  indorsed.    And  the  record  of  such 
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affidavit  and  indorsements  thereon,  or  a  copy  thereof  certified  to  be  a 
true  copy  by  the  clerk  of  the  court,  shall  be  sufficient  evidence  of  the 
making  and  filing  of  such  affidavit  and  the  contents  thereof;  and  the 
defendant  may  be  tried  upon  such  copy,  all  as  provided  in  section  one 
hundred  and  fifteen  of  this  act  in  case  of  trial  on  copy  of  indictment. 

The  obtainmg  of  leave  to  amend  when  an  affidavit  and  infonnation  is  quashed,  is 
not  a  waiver  by  the  state  of  the  error  committed  in  the  ruling  to  qiuish.  State  v. 
Wilson,  166  Ind.  343. 

If  a  witness  is  summoned  to  appear  before  a  justice  of  the  peace  to  testify  as  to 
violations  of  criminal  laws,  and  when  so  appearing  he  makes  an  affidavit  charging  a 
crime,  an  information  based  on  such  affidavit  will  not  be  abated  although  such  witness 
might  have  refused  to  testify  or  make  such  affidavit.    West  v.  State,  32  App.  161. 


ARTICLE  9.— ARREST  AND  RECOGNIZANCE. 


SEC. 

1761. 
1762. 
1763. 
1764. 
1765. 
1766. 
1767. 
1768. 
1769. 
1770. 
1771. 
1772. 
1773. 
1774. 
1776. 
1776. 
1777. 
1778. 
1779. 
1780. 
1781. 
1782. 
1783. 


Arrest  defined.  1784. 

Issuance  of  warrant*  1785. 
Warrants  to  different  counties.         1786. 

Warrant,  form.  1787. 

Bail,  courts  sheriff.  1788. 

Corporation,  summons.  1789. 

Bailable  offenses.  1790. 

Arrest,  how  made.  1791. 

Officer's  authority.  1792. 

Arrest,  means.  1793. 

Escape,  recapture.  1794. 

Aid  to  officer.  1795. 

Arrest,  may  break  doors.  1796. 
Officer  detained,  may  break  doors.      1797. 

Convict  indicted.  1798. 

Convict,  sentence  or  trial.  1799. 

Warrant  for  removal.  1800. 

Governor's  approval,  sheriff.  1801. 

Kept  for  trial.  1802. 

Acquittal  or  pardon.  1803. 

Escape,  recapture.  1804. 

Mob,  protection  of  prisoner.  1805. 

Peace  officers,  power  to  arrest.  1806. 


Escape  to  adjoining  county. 

Recognizance,   how  taken. 

Recognizance  by  officer. 

Money  as  bail. 

Return  of  money. 

Recognizance  by  sheriff. 

Recognizance  filed,  clerk's  record. 

Surety  examinations. 

Surety,  residence. 

Continuing  recognizance. 

Informal   recognizance  not  void. 

Bail  in  murder. 

Surrender  of  principal. 

Surrender  before  judgment. 

Form  of  surrender. 

May  give  new  bail. 

Forfeiture. 

Suit  on  recognizance. 

Recognizance,  record,  lien. 

Judgment,  collection. 

Subrogation. 

Prosecutor,  when  a  party. 

Return  of  process  by  sheriff. 


[Acts  1906,  p.  584.    In  force  April  15,  1905.] 

1761.  Arrest  defined. — 120.  Arrest  is  the  taking  of  a  person  into  cus- 
tody, that  he  may  be  held  to  answer  for  a  public  offense. 

See  sections  1749-1796,  Bums'  R.  S.  1901,  and  notes. 

1762.  Issuance  of  warrant. — 121.  When  an  indictment  is  found,  the 
court  may  direct  the  clerk  to  issue  a  warrant  returnable  forthwith.  If 
no  order  is  made,  the  clerk  shall  issue  a  warrant  upon  all  indictments 
within  ten  days  after  the  close  of  the  term.  Warrants  must  be  issued 
upon  aflSdavits  as  soon  as  they  are  filed.    When  a  warrant  issues  to  the 
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sheriff  of  the  county  where  the  indictment  was  presented  or  affidavit 
filed,  he  may  pursue  and  arrest  the  accused  in  any  county  and  commit 
him  to  jail  or  hold  him  to  bail,  as  provided  in  this  act.    When  a  warrant 
issues  to  the  sheriff  of  another  county,  he  shall  at  once  arrest  the  ac- 
cused, if  he  can  be  found,  and  convey  him  to  the  county  from  which  such 
warrant  issued,  or  hold  him  to  bail  as  provided  in  this  act. 

See  notes  to  section  1760,  Burns'  R.  S.  1901. 

CrinunsI  prosectitions  are  deemed  commenced  from  the  time  of  the  return  of  indict- 
ments whether  warrants  are  issued  or  not,  the  case  of  Flick  v.  State,  22  App.  560, 
being  disapproved,    (jardner  v.  State,  161  Ind.  262. 

1763.  Warrants  to  different  comities. — 122.  The  warrant  issues  to 
the  sheriff  of  the  county  where  the  indictment  or  affidavit  is  filed,  un- 
less the  prosecuting  attorney  directs  the  warrant  to  be  issued  to  some 
other  county.  Warrants  may  issue  to  different  counties  at  the  same 
time;  the  sheriff  must  execute  the  warrant  and  serve  all  subpoenaes  im- 
mediately upon  their  delivery  to  him. 

1764.  Warrant,  form. — 123.  The  warrant  of  arrest  is  an  order  in 
writing,  issued  in  the  name  of  the  State  of  Indiana,  signed  by  the  clerk 
and  attested  by  the  seal  of  the  court,  commanding  the  arrest  of  the  de- 
fendant. If  issued  during  term  time  and  returnable  forthwith,  it  may 
be  substantially  in  the  following  form : 

State  of  Indiana. 

To  the  sheriff  of county,  greeting : 

You  are  commanded  to  arrest ,  if  he  may  be  found 

in  your  county,  so  that  you  have  him  before  the  judge  of  the 

court  instanter,  then  and  there  to  answer  the  State  of  Indiana  on  a 

charge  of ,  and  abide  the  order  of  the  court  thereupon,  and  return 

this  writ. 

Witness  the  clerk  and  seal  of  said  court  this  ....  day  of , 

A.  D.  19.... 

(Seal)  ,  Clerk, 

And  if  other  than  a  bench  warrant,  it  may  be  substantially  in  the  fol- 
lowing form : 

State  of  Indiana. 

To  the  sheriff  of county,  greeting : 

You  are  hereby  commanded  to  arrest    ,  forthwith  and 

hold  him  to  bail  in  the  sum  of dollars,  to  answer  on  the  first  day 

of  the  next  term  of  the   court,  to  be  holden  at  the  court 

house  in   on  the   Monday  in   ,  19 ,  to  an 

indictment  (or  affidavit)  filed  in  said  court,  for , 

and  for  want  of  bail  commit  him  to  the  jail  of  the  county  until  legally 
discharged. 

Witness  the  clerk  and  seal  of  said  court  this day  of 

AD.  19.... 

^Seal)  ,aerk. 
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1765.  Bail— Court— Sheriff.— 124.  The  court,  on  the  first  day  of  each 
term,  must  order  the  amount,  in  which  persons  charged  by  an  indict- 
ment or  affidavit  are  to  be  held  to  bail,  and  the  clerk  must  enter  such  or- 
der on  the  order  book,  and  he  must  indorse  the  amount  on  each  warrant 
when  issued.  If  no  order  fixing  the  amount  of  bail  has  been  made,  the 
sheriff  may  present  the  warrant  to  the  judge  of  the  circuit  or  criminal 
court,  and  such  judge  must  thereupon  indorse  the  amount  of  bail  to  be 
required. 

See  notes  to  section  1753,  Burns'  J\.  S.  1901. 

1766.  Corporation,  summons. — 125.  When  an  indictment  is  returned, 
or  an  affidavit  filed  against  a  corporation,  a  writ  of  summons  command- 
ing the  sheriff  to  notify  the  accused  thereof,  and  returnable  on  the  tenth 
day  after  its  date,  shall  issue.  Such  summons,  together  with  a  copy 
of  the  indictment  or  affidavit,  shall  be  served  and  returned  in  the  man- 
ner provided  for  the  service  of  summons  upon  such  corporations  in  civil 
actions.  The  corporation,  on  or  before  the  return  day  of  a  summons 
duly  served,  may  appear  by  one  of  its  officers,  or  by  counsel,  and  answer 
to  the  indictment  or  affidavit  by  motion  or  plea,  and,  upon  its  failure  to 
make  such  appearance  and  answer,  the  clerk  shall  enter  a  plea  of  **not 
guilty;"  and,  upon  such  appearance  being  made  or  plea  entered,  the 
corporation  shall  be  deemed  thenceforth  continuously  present  in  court 
until  the  case  is  finally  disposed  of. 

See  notes  to  section  1754,  Burns*  R.  S.  1901. 

1767.  Bailable  oflFenses. — 126.  All  offenses  other  than  murder  or  trea- 
son shall  be  bailable  by  sufficient  sureties.  Murder  or  treason  shall  not 
be  bailable  when  the  proof  is  evident  or  the  presumption  strong. 

See  notes  to  section  1755,  Burns'  R.  S.  1901. 

1768.  Arrest — How  made. — 127.  An  arrest  is  made  by  an  actual  re- 
straint of  the  person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  the  officer,  but  the  defendant  shall  not  be  subject  to  any  more 
restraint  than  is  neccessary  for  his  arrest  and  detention. 

See  notes  to  section  1756,  Burns*  R.  S.  1901, 

1769.  Officer's  authority.— 128.  The  officer  must  inform  the  defend- 
ant that  he  acts  under  the  authority  of  a  warrant,  and  mnst  show  the 
warrant  if  required. 

See  notes  to  section  1757,  Burns'  R.  S.  1901. 

1770.  Arrest — Means. — 129.  If,  after  notice  of  the  intention  to  arrest 
the  defendant,  he  either  flee  or  forcibly  resist,  the  officer  may  use  all 
neccessary  means  to  effect  the  arrest. 

See  notes  to  section  1758,  Burns'  R.  S.  1901. 
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1771.  Escape — ^Recapture. — 130.  An  arrest  may  be  made  on  any  day, 
or  at  any  time  of  the  day  or  night.  If  a  person  arrested  escape  or  be 
rescued,  the  person  from  whose  custody  he  made  his  escape,  or  was  res- 
cued, may  immediately  pursue  and  retake  him,  at  any  time  and  within 
any  place  in  the  state.  To  retake  the  person  escaping,  or  rescued,  the 
person  pursuing  may,  after  notice  of  his  intention,  and  refusal  of  ad- 
mittance, break  open  an  outer  or  inner  door  or  window  of  a  building 
or  enclosure,  and  shall  have  the  same  power  to  command  assistance  as 
is  given  in  cases  of  arrest. 

See  notes  to  section  1759,  Burns*  R.  S.  1901. 

1772.  Aid  to  officer. — 131.  Every  person  must  aid  an  officer  in  the 
execution  of  a  warrant,  if  the  officer  require  his  aid,  and  be  himself  pres- 
enf  and  acting  in  its  execution. 

See  notes  to  section  1760,  Burns'  R.  S.  1901. 

1773.  Arrest — ^Blay  break  doors. — 132.  To  make  an  arrest  in  crim- 
inal actions  the  officer  may  break  open  any  outer  or  inner  door  or  win- 
dow of  a  dwelling  house  or  any  other  building  or  enclosure  to  execute 
the  warrant,  if,  after  notice  of  his  authority  and  purpose,  he  be  refused 
admittance. 

1774.  Officer  detained — ^May  break  doors. — 133.  An  officer  may  break 
open  an  outer  or  inner  door  or  window  of  any  building  for  the  purpose  of 
liberating  a  person,  who,  having  entered  for  the  purpose  of  making  an 
arrest,  is  detained  therein,  or  when  necessary  for  his  own  liberation. 

1776.  Convict  indicted. — 134.  When  a  convict  in  any  one  of  the  pris- 
ons of  the  state  is  indicted  for  an  oflfense  committed  while  confined 
therein,  he  shall  remain  until  his  trial  in  the  custody  of  the  warden 
or  superintendent  of  such  prison,  subject  to  the  order  of  the  court  of  the 
county  wherein  such  indictment  was  presented. 

1776.  Convict — Sentence  or  trial. — 135.  A  convict  in  any  one  of  the 
prisons  of  the  state,  who  escaped  or  forfeited  his  recognizance  before 
receiving  sentence  for  a  felony  of  which  he  was  convicted,  or  against 
whom  an  indictment  or  affidavit  for  felony  is  pending,  may  be  removed 
to  the  coimty  in  which  such  conviction  was  had,  or  such  indictment  or 
affidavit  is  pending,  for  sentence  or  trial,  upon  the  warrant  of  the  court 
of  such  county ;  but  no  convict  for  life  shall  be  so  removed,  unless  the 
sentence  to  be  imposed,  or  the  indictment  pending  against  him,  is  for 
treason  or  for  murder  in  the  first  doirree. 

1777.  Warrant  for  removal. — 136.  The  warrant  for  removal  shall  be 
in  the  usual  form,  except  that  it  shell  set  forth  that  the  accused  is  in 
the  state  prison,  naming  the  particular  prison.  It  shall  be  directed  to 
the  sheriflf  of  the  county  in  which  the  conviction  was  had,  or  the  indict- 
ment or  affidavit  is  pending,  and  when  a  copy  thereof,  with  the  approval 
of  the  governor  indorsed  thereon,  is  presented  to  the  warden  or  super- 
intendent of  such  prison,  he  shall  deliver  the  convict  to  the  sheriff,  who 
shall  convey  him  to  such  county  and  commit  him  to  the  jail  thereof. 
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And  for  removing  and  returning  such  convict  such  sheriff  shall  receive 
fees  at  the  rate  allowed  by  law  for  conveying  convicts  to  the  state  prison. 

1778.  Oovemor's  approval— Shmff. — 137.  The  sheriff,  as  soon  as  he 
receives  the  warrant,  shall  cause  the  same  to  be  presented  to  the  gov- 
ernor, who,  if  satisfied  that  such  convict  ought  to  be  removed  for  sen- 
tence or  trial,  shall  indorse  his  approval  thereon,  and  without  such  ap- 
proval and  indorsement  the  warden  or  superintendent  shall  not  surren- 
der the  convict. 

1779.  Kept  for  trial. — 138.  A  convict  so  removed  shall  be  securely 
kept  in  jail,  subject  only  to  be  taken  into  court  for  sentence  or  trial; 
and  if  the  case  be  continued,  or  the  execution  of  the  sentence  be  sus- 
pended, the  court  may  order  hiin  to  be  returned  to  the  state  prison  by 
the  sheriff,  who  shall  deliver  him  with  a  certified  copy  of  the  order  of 
the  court  to  the  warden  or  superintendent,  who  shall  deliver  him  *  to 
the  sheriff  upon  another  order  of  the  court  duly  certified. 

1780.  Acquittal  or  pardon. — 139.  If  such  convict  be  acquitted  or  par- 
donedy  he  shall  be  forthwith  returned  by  the  sheriff  to  the  state  prison, 
there  to  serve  out  the  remainder  of  his  term;  but  if  he  be  sentenced  to 
imprisonment  in  the  state  prison,  he  shall  forthwith  be  returned  thereto 
by  the  sheriff,  and  his  term  of  imprisonment  shall  begin  to  run  from 
the  expiration  of  the  term  for  which  he  was  imprisoned  at  his  removal; 
or  if  he  be  sentenced  to  death,  such  sentence  shall  be  executed  as  if  he 
were  not  under  sentence  of  imprisonment  in  the  state  prison. 

1781.  Escape,  recapture. — 140.  If  any  convict  confined  in  the  state 
prison  shall  escape  therefrom,  he  may  be  retaken  and  imprisoned  again, 
notwithstanding  the  time  for  which  he  was  sentenced  to  be  imprisoned 
may  have  expired  when  he  shall  be  retaken,  and  he  shall  remain  so  im- 
prisoned Until  tried  for  such  escape,  or  until  he  be  discharged  on  a  fail- 
ure to  prosecute  therefor. 

See  not€8  to  section  1769,  Burns'  R.  S.  1901. 

1782.  Mob — ^Protection  of  prisoner. — 141.  Whenever  any  person  has 
been  arrested  and  is  confined  in  any  county  jail  before  trial,  and  there 
is,  in  the  opinion  of  the  sheriff  of  such  county,  danger  that  the  accused 
may  be  injured  or  killed  by  the  violence  of  a  mob,  the  judge  of  the  cir- 
cuit court  of  such  county,  if  present  in  the  county,  or  in  case  of  his  ab- 
sence the  clerk  of  such  court  shall  give  a  written  order  to  the  sheriff 
of  the  county  to  remove  the  accused  to  a  safe  place  of  confinement, 
and  such  sheriff  shall  at  once  cause  such  prisoner  to  be  removed  to  the 
jail  of  the  county  nearest  having  a  sufficient  jail  and  proper  provision 
for  protecting  the  accused;  or  if  he  deem  it  necessary,  to  the  nearest 
state  prison  or  reformatory,  for  the  temporary  safe  keeping  and  pro- 
tection of  such  prisoner.  And  the  sheriff  of  such  nearest  county,  or  the 
warden  or  superintendent  of  such  prison,  shall,  on  the  exhibit  of  such 
written  order,  receive  and  keep  in  his  custody  the  prisoner  ordered  to 
be  committed  as  aforesaid,  and  the  county  from  which  such  prisoner  was 
sent  shall  pay  all  the  expenses  of  such  removal  and  keeping.  The  said 
sheriff,  or  warden  or  superintendent,  shall,  upon  the  order  of  the  circuit 
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court  of  the  county  from  which  the  prisoner  was  sent,  or  the  judge 
thereof,  redeliver  such  prisoner  when  demanded. 

1783.  Peace  officers — ^Power  to  arrest. — 142.  All  judicial  officers, 
sheriffs,  deputy  sheriffs,  coroners,  constables,  marshals,  deputy  marshals, 
police  officers,  watchmen  and  the  conductors  of  all  trains  or  cars  car- 
rying passenger  or  freight  within  this  state,  while  on  duty  on  their  re- 
spective trains  or  cars,  may  arrest  and  detain  any  person  found  violat- 
ing any  law  of  this  state,  until  a  legal  warrant  can  be  obtained. 

See  notes  to  section  1771,  Burns'  R.  S.  1901. 

Peace  officers  who  arrest  persons  without  warrants  can  only  detain  persons  so  ar- 
rested in  custody  until  a  reasonable  time  is  afforded  to  obtain  a  warrant.  Harness 
V.  Steele,  159  Ind.  2S6. 

1784.  Escape  to  adjoining  county. — 143.  Whenever  any  sheriff  or 
constable,  in  executing  a  warrant,  shall  find  that  the  defendant  has 
crossed  the  boundary  of  the  county  in  which  the  warrant  issued  into  an 
adjoining  county,  such  officer  shall  have  authority  to  enter  the  adjoin- 
ing county  and  execute  such  warrant  and  make  the  arrest  and  return 
such  defendant,  without  hindrance,  into  the  county  from  which  such 
warrant  issued. 

1786.    Becognizance,    how    taken. — 144.    Recognizance    in    criminal 
proceedings  may  be  taken  in  open  court  and  entered  on  the  order  book. 
See  notes  to  section  1773,  Bums'  R.  S.  1901. 

1786.  Becognizance  by  officer. — 145.  Any  officer  authorized  to  ex- 
ecute a  warrant  in  a  criminal  action,  may  take  the  recognizance  and 
approve  the  bail;  he  may  administer  an  oath  and  examine  the  bail  as  to 
its  sufficiency. 

See  notes  to  section  1774,  Bums'  R.  S.  1901. 

1787.  Money  as  baU. — 146.  The  defendant  may,  in  the  place  of  giv- 
ing bail,  deposit  with  the  clerk  of  the  court  to  which  the  defendant  is 
held  to  answer,  the  sum  of  money  mentioned  in  the  order,  and  upon 
delivering  to  the  sheriff  the  certificate  of  deposit,  he  must  be  discharged 
from  custody. 

See  notes  to  section  1775,  Bums'  R.  S.  1901. 

Deposit  of  money  or  certified  check  as  bail,  section  1306a. 

1788.  Return  of  money. — 147.  If  money  has  been  deposited  instead 
of  bail,  and  the  defendant,  at  any  time  before  the  forfeiture  thereof, 
shall  give  sufficient  special  bail,  or  shall  surrender  himself  in  open  court, 
or  to  the  sheriff,  as  provided  in  this  act,  or  be  in  any  manner  legally 
discharged,  the  court  shall  order  a  return  of  the  deposit  to  the  defendant 
or  to  the  person  who  deposited  it  for  him. 

See  note  to  section  1776,  Bums'  R.  S.  1901. 
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1789.  Kecognizance  by  sheriflF. — 148.  When  any  person  is  commit- 
ted for  want  of  bail,  and  the  amount  of  bail  is  specified  in  the  warrant 
of  commitment,  the  sheriff  may  take  the  recognizance  and  approve  the 
bail. 

See  note  to  section  1777,  Burns*  R.  S.  1901. 

1790.  Recognizance  filed — Clerk's  record. — 149.  Every  recognizance 
taken  by  any  peace  officer,  must  be  delivered  by  him  forthwith  to  the 
clerk  of  the  court  to  which  the  defendant  is  recognized.  The  clerk  must 
thereupon  record  the  recognizance,  and,  from  the  time  of  filing,  it  shall 
have  the  same  effect  as  if  taken  in  open  court. 

1791.  Surety  examinations. — 150.  A  court  or  officer,  required  to  take 
or  accept  any  bail  or  recognizance,  or  to  approve  the  sureties  offered 
on  any  bond  or  recognizance,  in  any  case  of  a  criminal  nature,  may 
require  any  person  offered  as  surety  thereon  to  make  affidavit  of  his 
qualifications,  or  to  be  examined  orally  under  oath  touching  the  same, 
and  such  court  or  officer  may  take  such  affidavit  or  administer  such  oath.  * 

1792.  Surety — ^Residence. — 151.  One  surety  on  every  such  recogni- 
zance must  be  a  resident  freeholder  of  the  county  in  which  the  prosecu- 
tion is  pending,  and  the  surety  or  sureties  must  be  worth  at  least  double 
the  sum  to  be  secured,  and  must  have  property  in  this  state,  liable  to 
execution,  equal  to  the  sum  to  be  secured;  and  when  two  or  more  sure- 
ties are  offered  to  the  same  recognizance,  they  must  have  in  the  aggre- 
gate the  qualifications  prescribed  in  this  section:  Provided,  That  when- 
ever by  the  laws  of  this  state  a  surety  company  is  authorized  to  become 
surety  on  recognizance  bonds,  such  surety  company  may  be  accepted 
as  sufficient  surety  on  any  such  bond.  The  form  of  any  such  recognizance 
may  be  substantially  as  prescribed  in  section  eighty-two  of  this  act. 

1793.  Contini4Tig  recognizance. — 152.  In  any  criminal  proceeding 
when  the  defendant  so  desires  or  the  court  in  its  discretion  directs  it, 
instead  of  the  recognizance  mentioned  in  the  preceding  section,  the  de- 
fendant shall  be  required  to  enter  into  a  recognizance,  with  at  least  two 
sureties,  one  of  whom  must  be  a  freeholder  of  the  county  where  the 
cause  is  pending,  or  with  a  surety  company,  as  provided  in  the  last  sec- 
tion, which  recognizance  shall  be  continuing,  and  the  defendant  shall 
not  be  required  to  renew  it  during  the  pendency  of  the  proceedings,  un- 
less ordered  to  do  so  by  the  court  for  cause  shown.  Such  recognizance 
shall  at  once  be  filed  in  the  office  of  the  clerk  of  the  proper  court,  and 
recorded  in  the  order  book  and  entered  on  the  judgment  docket,  as  pro- 
vided in  section  one  hundred  and  sixty-one  of  this  act  and  shall  bind  the 
real  estate  of  all  the  recognizors  in  the  county  where  the  recognizance  is 
entered  into,  from  the  time  of  such  record  and  entry.  A't  each  term  of  the 
court  after  such  recognizance  is  taken,  the  court  shall  inquire  into  the 
sntrieieney  of  the  sureties.  The  form  of  any  such  recognizance  may  be 
substantially  as  prescribed  in  section  eighty-two  of  this  act. 

See  note  to  section  1782,  Bums'  R.  S.  1901. 
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1794.  Informal  recognizance  not  void. — 153.  No  recognizance,  un- 
dertaking or  bond,  taken  in  any  criminal  proceeding,  shall  be  void  for 
want  of  form  or  of  substance  or  for  omission  of  any  recital  or  condition, 
or  because  the  same  was  entered  into  on  Sunday,  nor  shall  the  principal 
or  surety  be  discharged,  but  the  principal  and  surety  shall  be  bound 
by  such  recognizance,  undertaking  or  bond,  to  the  full  extent  contem- 
plated by  the  law  requiring  the  same,  and  the  sureties  to  the  amount 
specified  in  such  recognizance,  undertaking  or  bond.  And  no  action 
upon  such  recognizance,  undertaking  or  bond  shall  be  defeated  for  any 
want  of  form  or  substance,  or  for  the  omission  of  any  recital  or  condi- 
tion, or  because  the  same  was  entered  into  on  Sunday,  or  for  the  neg- 
lect of  the  clerk  to  indorse  or  record  it,  but  the  recognizors  shall  be 
bound  thereby,  to  the  full  extent  specified  therein.  A  recognizance  may 
be  recorded  after  execution  has  been  awarded. 

See  notes  to  section  1784,  Burns'  H.  S.  1901. 

1795.  Bail  in  murder. — 154.  When  any  person  is  indicted  for  murder, 
the  court  in  which  the  indictment  is  pending,  upon  motion,  or  in  vacation 
the  judge  of  the  circuit  or  criminal  court,  upon  application  by  writ  of 
habeas  corpus,  may  admit  the  defendant  to  bail,  when  it  appears  upon 
examination  that  he  is  entitled  to  be  let  to  bail. 

See  notes  to  section  1786,  Bums*  R.  S.  1901. 

1796.  Surrender  of  principal. — 155.  When  a  surety  on  any  recogni- 
zance desires  to  surrender  his  principal,  he  may  procure  a  copy 
of  the  recognizance  from  the  clerk,  by  virtue  of  which  such  surety,  or 
any  person  authorized  by  him,  may  take  the  principal  in  any  county 
within  the  state. 

See  note  to  section  1786,  Burns*  R.  S.  1901. 

1797.  Surrender  before  judgment. — 156.  Any  surety,  at  any  time  be- 
fore final  judgment  against  him  upon  a  forfeited  recognizance,  may  sur- 
render his  principal  in  open  court,  or  to  the  sheriff,  and  upon  payment 
of  such  costs  as  the  court  may  adjudge  to  be  paid  by  him,  may  there- 
upon be  discharged  from  any  further  liability  upon  the  recognizance. 

See  notes  to  section  1787,  Burns*  R.  S.  1901. 

1798.  Form  of  surrender. — 157.  Such  surety  must  deliver  a  certified 
copy  of  the  recognizance  to  the  sheriff,  with  the  principal;  and  the  sher- 
iff must  accept  the  surrender  of  the  principal,  and  acknowledge  it  in 
writing. 

See  note  to  section  1788,  Burns'  R.  S.  1901. 

1799.  May  give  new  bail. — 158.  Any  defendant,  so  surrendered,  may 
give  other  surety,  or  remain  in  custody  until  discharged  by  due  course 
of  law. 
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1800.  Forfeiture. — 159.  If,  without  suflScient  excuse,  the  defendant 
neglect  to  appear  for  trial  or  judgment,  or  upon  any  other  occasion  when 
his  presence  in  court  may  be  lawfully  required,  according  to  the  condi- 
tion of  his  recognizance,  the  court  must  direct  the  fact  to  be  entered 
upon  its  minutes,  and  the  recognizance,  or  money  deposited  in  lieu  there- 
of, as  the  case  may  be,  is  thereupon  forfeited. 

See  notes  to  Bection  1790,  Burns'  R.  S.  1901. 

If  a  court  finally  adjourns  for  the  term,  such  court  can  not  be  afterwards  convened 
and  the  forfeiture  of  a  recognizance  declared.    State  v.  Hindman,  169  Ind.  586. 

1801.  Suit  on  recognizance. — 160.  The  prosecuting  attorney  shall,  as 
soon  as  such  fact  of  forfeiture  is  entered,  proceed  by  action  upon  the 
recognizance.  Such  action  shall  be  governed  by  the  rules  of  civil  plead- 
ing, so  far  as  applicable.  At  any  time  after  forfeiture  and  at  any  time 
before  suit  upon  the  recognizance,  the  surety  may  pay  the  amount 
named  in  the  bond  to  the  clerk  of  the  court,  who  shall  give  him  a  re- 
ceipt thereof  [therefor]. 

See  notes  to  section  1791,  Burns'  R.  S.  1901. 

1802.  Recognizance,  record — ^Iden. — 161.  All  recognizances,  taken  to 
secure  the  appearance  of  a  defendant  in  the  criminal  or  circuit  court 
to  answer  a  criminal  charge,  shall  be  immediately  recorded  by  the  clerk 
of  such  court  in  the  order  book  and  entered  in  the  judgment  docket, 
and  from  the  date  of  such  recording  and  entry  such  recognizance  shall 
be  a  lien  upon  all  the  real  estate  in  such  county  owned  by  the  several 
obligors.  Judgments  on  such  forfeited  recognizance  shall  bind  and  be 
a  lien  upon  all  the  real  estate  of  the  principal  and  sureties,  within  the 
county  in  which  such  judgment  is  rendered,  from  the  date  of  such  re- 
cording and  entry  of  such  recognizance  in  the  clerk's  ofl&ce,  the  date  of 
which  lien  shall  be  stated  in  such  judgment  of  the  court.  And  such 
judgment  shall  be  executed  without  relief  from  valuation  or  appraise- 
ment laws. 

1803.  Judgment — Collection. — 162.  Any  judgment  upon  a  recogni- 
zance forfeited  by  the  principal  is  collectible  upon  execution,  unless  re- 
mitted by  the  governor,  although  such  principal  is  afterward  arrested 
on  the  original  charge. 

See  notes  to  section  1793,  Bums'  R.  S.  1901. 

1804.  Subrogation. — 163.  Whenever  any  person  has  been  compelled 
to  pay  to  any  prosecuting  attorney,  clerk  of  the  court,  or  sheriff,  under 
mere  color  of  judicial  proceedings  in  attachment  or  garnishment  at  the 
suit  of  the  state,  the  amount  of  any  forfeited  recognizance,  such  person 
so  paying  shall,  from  the  date  of  such  pajonent,  be  subrogated  as  against 
the  recognizors  in  such  recognizance,  to  all  the  rights  of  the  state  under 
such  recognizance,  and  shall  have  a  cause  of  action  against  such  recog- 
nizors for  the  amount  so  paid,  as  if  such  recognizance  and  all  the  rights 
of  the  state  under  the  same  had  been  assigned  by  the  state  to  the  person 
or  persons  so  paying,  at  the  date  of  such  payment. 
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1806.  Prosecutor,  when  a  party. — 164.  Whenever  any  claim  or  claims 
to  which  any  person  is  subrogated  under  the  foregoing  section  shall 
be  sought  to  be  enforced  by  any  action  or  legal  proceedings,  the  proper 
prosecuting  attorney  shall  be  made  a  party  to  the  action  or  proceedings, 
to  answer  as  to  the  fact  of  such  payment  and  to  protect  the  interests  of 
the  state  in  such  action  or  proceedings:  Provided,  That  nothing  in  this 
or  the  preceding  section  contained  shall,  in  any  event,  create  any  liabil- 
ity or  authorize  judgment  against  the  state,  or  render  the  state,  or  such 
attorney,  liable  for  any  cost  in  such  action  or  proceedings. 

1806.  Return  of  process  by  sheriff. — 165.  The  sheriff  must  return 
every  process  issued  to  him  with  his  doings  fully  indorsed  thereon,  and 
every  process,  judgment  and  commitment  of  the  circuit  and  criminal 
courts  must  be  executed  by  the  sheriff. 


ARTICLE  10.— PLEADINGS. 


SEC. 

SEC. 

1807. 

Style  of  prosecution. 

1826. 

1808. 

Fonns  and  rules. 

1827. 

1809. 

First  pleading. 

1828. 

1810. 

Indictment  or  affidavit. 

1829. 

1811. 

Indictment,  form. 

1830. 

1812. 

Affidavit,  foim. 

183L 

1813. 

Amendment  of  affidavit. 

1832. 

1814. 

Construction. 

1833. 

1815. 

Charging  the  offense. 

1834. 

1816. 

Statement  of  time. 

1835. 

1817. 

What  need  not  be  stated. 

1818. 

'Judgment,  how  pleaded. 

1836. 

1819. 

Private  statute,  how  pleaded. 

1837. 

1820. 

Wrong  name  of  accused. 

1838. 

1821. 

Name,  entry  of  record. 

1839. 

1822. 

Separate  counts. 

1823. 

Joinder  of  counts. 

1840. 

1824. 

Second  degree  murder,  man- 

1841. 

slaughter. 

1842. 

1825. 

Perjury  or  subornation. 

1843. 

Larceny,  joinder  of  counts. 

Averments  as  to  elections. 

Averment  as  to  money.    * 

Written  instrument,  description. 

Forged  instrument,  misdescription. 

Names  of  partners,  joint  owners. 

When  indictment  sufficient. 

When  not  to  be  quashed. 

Copy  to  accused. 

Pleadings  by  accused — ^Motion  to 
guaah. 

Accused  not  discharged,  when. 

Demand  for  trial  or  discharge. 

Arraignment. 

Plea  of  not  guilty — Special  de- 
fense. 

Plea  of  insanity. 

Acquittal   for  insanity. 

Standing  mute. 

Plea  of  guilty,  minor,  parole. 


[Acts  1905,  p.  684.    In  force  April  15,  1905.] 

1807.  Style  of  pro8ecntion.-^166.  All  criminal  prosecutions  must  be 
in  the  name  of  the  State  of  Indiana. 

See  sections  1797-1836,  Bums'  R.  S.  1901,  and  notes. 

1808.  Fonns  and  mles. — 167.  The  forms  of  pleading  in  criminal  ac- 
tions, and  the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  deter- 
mined, are  those  hereinafter  prescribed. 

See  notes  to  section  1798,  Bums'  B.  8.  1901. 
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1809.  First  pleading.— 168.  The  first  pleading  on  the  part  of  the 
state  is  either  an  indictment  or  affidavit. 

1810.  Indictment  or  affidavit. — 169.  The  indictment  or  affidavit  must 
contain : 

First.  The  title  of  the  action,  specifying  the  name  of  the  court  to 
which  the  indictment  or  affidavit  is  presented,  and  the  names  of  the  par- 
ties. 

Second.  A  statement  of  the  facts  constituting  the  offense  in  plain  and 
concise  language  without  unnecessary  repetition. 

See  notes  to  section  ISQO,  Burtis'  R.  S.  1901. 

If  a  statute  defining  an  offense /specifies  the  acts  constituting  the  offense,  an  indict- 
ment or  information  charging  such  offense  may  follow  the  language  of  the  statute.  State 
V.  Patton,  159  Ind.  248. 

1811.  Indictment,  form. — 170.  The  indictment  may  be  substantially 
in  the  following  form : 

In  the court  of  Indiana, term,  19 . .   (stating 

the  proper  court  and  county). 

State  of  Indiana  vs.  A B 

The  grand  jury  of  the  county  of upon  their  oath  do  present 

that  A  B,  on  the day  of ,  19 . . ,  at  the  county  of 

,  in  the  State  of  Indiana  (here  set  forth  the  act  charged  as 

an  offense). 

See  notes  to  section  1801,  Burns*  R.  S.  1901. 

1812.  Affidavit,  form. — 171.  The  affidavit  may  be  substantially  in  the 
same  form  as  that  given  for  an  indictment,  substituting  for  the  words, 
**the  grand  jury  of  the  county  of ,  upon  their  oath  do  pre- 
sent" the  following:  **C  D,  being  duly  sworn  on  his  oath,  says."  It 
shall  not  be  necessary  in  an  affidavit  to  state  the  reason  why  the  pro- 
ceeding is  by  affidavit  instead  of  indictment.  And  in  any  prosecution  by 
affidavit,  it  shall  not  be  necessary  to  prove  the  facts  showing  the  right  so 
to  prosecute  by  affidavit,  unless  such  facts  are  put  in  issue  by  a  verified 
plea  in  abatement. 

See  notes  to  section  1802,  Burns'  R.  S.  1901. 

When  a  felony  is  prosecuted  by  information,  the  facts  conferring  the  right  to  prose- 
cute by  information  need  not  be  proven  unless  such  right  is  put  in  issue  by  a  plea  in 
abatement.    Klein  v.  State,  157  Ind.  146. 

1813.  Amendment  of  affidavit. — 172.  The  affidavit  may  be  amended 
in  matter  of  substance  or  form  at  any  time  before  the  defendant  pleads. 
When  the  affidavit  is  amended  it  shall  be  sworn  to.  No  amendment  of 
the  affidavit  shall  cause  any  delay  of  the  trial,  unless  for  good  cause 
shown. 

See  notes  to  section  1804,  Burns'  R.  S.  1901. 
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1814.  Gonstruction. — 173.  The  words  used  in  an  indictment  or  affi- 
davit must  be  construed  in  their  usual  acceptation,  in  common  language, 
except  words  and  phrases  defined  by  law,  which  are  to  be  construed  ac- 
cording to  their  legal  meaning. 

See  notes  to  section  1806,  Burns'  R.  S.  1901. 

1816.  Charging  the  offense. — 174.  Words  used  in  the  statute  to  de- 
fine a  public  offense  need  not  be  strictly  pursued,  but  other  words  con- 
veying the  same  meaning  may  be  used. 

See  notes  to  section  1806,  Bums'  R.  S.  1901. 

1816.  Statement  of  time. — 175.  The  precise  time  of  the  commission 
of  an  offense  need  not  be  stated  in  the  indictment  or  affidavit,  but  it  is 
sufficient  if  shown  to  have  been  within  the  statute  of  limitations,  except 
where  the  time  is  an  indispensable  ingredient  in  the  offense;  and  when, 
with  reference  to  a  particular  day,  the  words  **on  or  about''  are  used, 
the  last  two  words  *'or  about''  shall  be  regarded  as  mere  surplusage. 

See  notes  to  section  1807,  Burns'  R.  S.  1901. 

1817.  What  need  not  be  stated. — 176.  Neither  presumptions  of  law, 
nor  matters  of  which  judicial  notice  is  taken,  need  be  stated  in  an  in- 
dictment or  affidavit. 

See  notes  to  section  1806,  Burns'  R.  S.  1901. 

1818.  Judgment — ^How  pleaded. — 177.  In  pleading  a  judgment  or 
other  determination  of  a  court  or  officer  of  special  jurisdiction,  it  is  suffi- 
cient to  allege  generally  that  the  judgment  or  determination  was  duly 
made  or  had  before  such  court  or  officer;  but  the  facts  constituting  the 
jurisdiction  must  be  established  on  the  trial. 

See  notes  to  section  1809,  Burns'  R.  S.  1901. 

1819.  Private  statute — ^How  pleaded. — 178.  In  pleading  a  private 
statute  of  this  state,  or  a  right  derived  therefrom,  it  is  sufficient  to  refer 
to  the  statute  by  its  title  and  the  day  of  its  approval,  and  the  court 
must  take  judicial  notice  thereof. 

1820.  Wrong  name  of  accused. — 179.  If  the  defendant  be  accused 
by  a  wrong  name,  unless  he  declare  his  true  name  before  pleading,  he 
shall  be  proceeded  against  by  the  name  in  the  indictment  or  affidavit. 

See  notes  to  section  1811,  Bums'  R.  S.  1901. 

1821.  Name — ^Entry  of  record. — 180.  If  he  allege  that  another  name 
is  his  true  name,  it  must  be  entered  in  the  minutes  of  the  court,  and  the 
subsequent  proceedings  on  the  indictment  or  affidavit  may  be  had  against 
him  by  that  name,  referring  also  to  the  name  by  which  he  is  accused. 

1822.  Separate  counts. — 181.  The  felony  or  misdemeanor  may  be 
charged  in  separate  counts  of  the  indictment,  or  affidavit,  to  have  been 
committed  by  different  means. 

S€e  notes  to  section  1813,  Bums'  R.  S.  1901. 
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When  a  prosecution  is  commenced  by  aifidavit  and  information,  there  may  be  separate 
counts  in  which  the  offense  is  charged  to  have  been  conmiitted  by  different  means  or 
in  different  ways.    Diehl  v.  State,  157  Ind.  549;  State  v.  Balsley,  159  Ind.  395. 

1823.  Joinder  of  counts. — 182.  Counts  for  murder  in  the  first  and 
second  degree,  and  for  manslaughter,  may  be  joined  in  the  same  indict- 
ment, and  on  the  trial  the  defendant  may  be  convicted  of  either  oflfense. 

See  notes  to  secticm  1814,  Bums'  R.  S.  1901. 

1824.  Second  degree  murder — ^Blanslaughter. — 183.  In  an  indictment 
for  murder  in  the  second  degree,  or  in  an  indictment  or  aflSdavit  for 
manslaughter,  it  shall  not  be  necessary  to  set  forth  the  manner  in  which, 
or  the  means  by  which,  the  death  was  caused;  but  it  shall  be  sufficient 
in  an  indictment  for  murder  in  the  second  degree,  to  charge  that  the  de- 
fendant did  purposely  and  maliciously,  but  without  premeditation;  and 
in  an  indictment  for  affidavit  for  manslaughter,  that  the  defendant  did 
unlawfully  kill  the  deceased. 

See  notes  to  section  1815,  Burns*  R.  S.  1901. 

1826.  Perjury  or  subornation. — 184.  In  an  indictment  or  affidavit  for 
perjury  or  subornation  of  perjury,  it  shall  be  necessary  to  set  forth  only 
the  substance  of  the  controversy  or  the  matter  in  respect  to  which  the 
crime  was  committed,  and  in  what  court  or  before  whom  the  oath  al- 
leged to  be  false  was  taken,  and  that  the  cfourt  or  person  before  whom 
it  was  taken  had  authority  to  administer  it,  with  the  proper  averments 
to  falsify  the  matter  whereof  the  perjury  may  be  assigned,  without  set- 
ting forth  any  part  of  any  record  or  proceeding,  or  the  commission  or 
authority  of  the  court  or  other  authority  before  which  the  perjury  was 
committed.  And  in  an  indictment  or  affidavit  for  perjury  in  swearing 
to  any  written  instrument,  it  shall  only  be  necessary  to  set  forth  that 
part  of  the  instrument  alleged  to  have  been  falsely  sworn  to,  and  to  neg- 
ative the  same,  with  the  name  of  the  officer  or  court  before  whom  the 
instrument  was  sworn  to. 

See  notes  to  section  1816,  Bums'  R.  S.  1901. 

1826.  Larceny — Joinder  of  counts. — 185.  An  indictment  or  affida- 
vit for  larceny  may  contain  a  count  for  obtaining  the  same  goods  by 
burglary,  for  obtaining  the  same  goods  by  robbery,  and  for  obtaining 
the  same  property  by  false  pretense,  a  count  for  embezzlement  thereof, 
and  a  count  for  receiving  or  concealing  the  same  property,  knowing  it 
to  have  been  stolen,  or  any  of  such  counts,  and  the  accused  may  be  con- 
victed of  either  offense,  and  the  court  or  jury  trying  the  cause  may  find 
all  or  any  of  the  persons  accused  guilty  of  any  of  the  offenses  charged. 

See  notes  to  section  1817,  Bums*  R.  S.  1901. 

Counts  for  larceny  and  embezzlement  may  be  joined  in  the  same  indictment.  State 
V.  Balsley,  159  Ind.  395. 
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1827.  Averments  as  to  elections. — 186.  When  an  offense  is  commit- 
ted in  relation  to  any  election,  an  indictment  or  affidavit  as  to  such 
offense  shall  be  deemed  sufficient  if  it  allege  that  such  election  was 
authorized  by  law,  without  stating  the  names  of  the  officers  holding 
the  election,  or  the  persons  voted  for,  or  the  offices  to  be  filled  at  such 
election. 

See  notes  to  section  1818,  Burns'  R.  S.  '1901. 

1828.  Averment  as  to  money. — 187.  In  every  indictment  or  affidavit 
for  the  offenses  referred  to  in  this  act  in  which  it  is  necessary  to  make 
an  averment  as  to  any  money,  or  bank  bills,  or  notes,  United  States 
treasury  notes,  postal  orders  or  other  bills,  or  notes  issued  by  any 
lawful  authority,  and  intended  to  pass  and  circulate  as  money,  it 
shall  be  sufficient  to  describe  such  money,  bills,  notes  or  currency,  simply 
as  money,  without  specifying  any  particular  coin,  note,  bill  or  cur- 
rency, and  such  allegation  shall  be  sustained  by  proof  of  any  amount 
of  coin,  or  of  any  such  note,  bill  or  currency,  although  the  particular 
species  of  coin  of  which  such  amount  was  composed,  or  the  particular 
nature  of  such  note,  bill  or  currency  be  not  proved. 

See  notes  to  section  1819,  Burns'  R.  S.  1901. 

In  criminal  pleadings  naoney  need  not  be  particularly  described,  but  it  is  sufficient  to 
allege  generally  a  specified  sum  of  money.    Crawford  v.  State,  155  Ind.  692. 

It  is  not  sufficient  to  allege  in  an  indictment  the  larceny  of  five  dollars  without  al- 
leging that  such  dollars  constituted  money.    Whitson  v.  State,  160  Ind.  510. 

1829.  Written  instnunent — ^Description. — 188.  In  all  other  cases,  ex- 
cept forgery,  when  it  is  necessary  to  make  an  averment  in  an  indict- 
ment or  affidavit,  as  to  any  instrument,  whether  the  same  consists 
wholly  or  in  part  of  writing,  printing  or  figures,  it  shall  be  sufficient 
to  describe  such  instrument  by  any  name  or  designation  by  which  the 
same  is  usually  known,  or  by  the  purport  thereof. 

See  note  to  section  1820,  Bums'  R.  S.  1901. 

1830.  Forged  instrument — ^HUsdescription. — 189.  When  an  instru- 
ment which  is  the  subject  of  an  indictment  or  affidavit  for  forgery, 
or  for  uttering  any  forged  instrument,  has  been  destroyed,  or  is  with- 
held by  the  act  or  procurement  of  the  defendant,  and  the  fact  of  the 
destruction  or  withholding  is  alleged  in  the  indictment  or  affidavit,  and 
established  on  the  trial,  the  misdescription  of  the  instrument  is  im- 
material. 

See  notes  to  section  1S21,  Bums'  R.  S.  1901. 

1831.  Names  of  partners,  joint  owners. — 190.  When  any  oflFense  is 
committed  upon  or  in  relation  to  any  property  belonging  to  partners, 
or  to  several  joint  owners,  or  which,  when  the  offense  was  commit- 
ted, was  in  possession  of  a  bailee  or  tenant,  the  indictment  or,  affidavit 
for  such  offense  shall  be  deemed  sufficient,  if  it  allege  the  ownership 
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of  such  property  to  be  in  such  partnership  by  its  firm  name,  or  in  any 
one  of  such  partners,  owneis,  bailors  or  bailees,  tenant  or  tenants,  with- 
out naming  all  of  them;  and  in  an  indictment  or  affidavit  for  steal- 
ing, destroying  or  mutilating  a  will,  codicil  or  other  testamentary  in- 
strument, it  shall  not  be  necessary  to  allege  that  the  will,  codicil  or 
other  instrument,  is  the  property  of  any  person  or  of  any  value. 
See  notes  to  section  1822,  Burns'  R.  S.  1901. 

1832.  When  indictment  sufficient. — 191.  The  indictment  or  affidavit 
is  sufficient  if  it  can  be  understood  therefrom: 

First.  That  the  indictment  was  found  by  the  grand  jury  of  the 
county,  or  the  affidavit  presented  by  the  prosecuting  .attorney  of  the 
circuit  in  which  the  court  was  held. 

Second.  That  the  defendant  is  named  or  described,  in  an  indict- 
ment, as  a  person  whose  name  is  unknown  to  the  grand  jurors,  or,  in 
an  affidavit,  unknown   to  the  presecuting  witness. 

Third.  That  an  offense  was  committed  within  the  jurisdiction  of  the 
court,  or  is  triable  therein. 

Fourth.  That  the  offense  charged  is  clearly  set  forth  in  plain  and 
concise  language,  without  unnecessary  repetition,  and, 

Fifth.  That  the  offense  charged  is  stated  with  such  a  degree  of 
certainty,  that  the  court  may  pronounce  judgment  upon  a  conviction 
according  to  the  right  of  the  case. 

See  notes  to  section  1824,  Burns'  H.  S.  1901. 

Certainty  to  a  common  intent  is  all  that  is  required  in  criminal  pleadings,  and  when 
an  offense  is  stated  with  such  a  degree  of  certainty  that  the  court  may  pronounce 
judgment  on  conviction  according  to  the  right  of  the  case,  and  the  record  will  show  for 
what  the  defendant  was  put  in  jeopardy,  the  pleading  will  be  sufficiently  certain.  Nich- 
ols V.  State,  28  App.  674. 
J  . 

1833.  When  not  to  be  quaahed. — 192.  No  indictment  or  affidavit  shall 
be  deemed  invalid,  nor  shall  the  same  be  set  aside  or  quashed,  nor  shall 
the  trial,  judgment  or  other  proceeding,  be  stayed,  arrested  or  in  any 
manner  affected  for  any  of  the  following  defects : 

First.  For  a  mistake  in  the  name  of  the  court  or  county,  in  the 
title  thereof. 

Second.  For  the  want  of  an  allegation  of  the  time  or  place  of  any 
material  fact,  when  the  venue  and  time  have  once  been  stated  in  the 
indictment  or  affidavit. 

Third.    That  dates  and  numbers  are  represented  by  figures. 

Fourth.  For  an  omission  of  any  of  the  following  allegations,  viz.: 
**With  force  and  arms;"  ** contrary  to  the  form  of  the  statute;"  or 
** against  the  peace  and  dignity  of  the  State  of  Indiana." 

Fifth.  For  an  omission  to  allege  that  the  grand  jurors  were  impan- 
eled, sworn  or  charged. 

Sixth.  For  any  surplusage  or  repugnant  allegation,  when  there  is 
sufficient  matter  alleged  to  indicate  the  crime  and  person  charged. 
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Seventh.     For  the  omission  of  the  words  **as  appears  by  the  record." 

Eighth.  For  omitting  to  state  the  time  at  which  the  offense  was 
committed,  in  any  case  in  which  time  is  not  the  essence  of  the  offense, 
or  for  stating  the  time  imperfectly,  unless  time  is  of  the  essence  of 
the  offense. 

Ninth.  For  omitting  a  statement  of  the  value  or  price  of  any  matter 
or  thing  or  the  amount  of  damages  or  injury  in  any  case  where  the 
value  or  price  or  the  amount  of  damages  or  injury  is  not  of  the  essence 
of  the  offense. 

Tenth  For  any  other  defect  or  imperfection  which  does  not  tend 
to  the  prejudice  of  the  substantial  rights  of  the  defendant  upon  the 
merits. 

See  notes  to  section  1825,  Burns'  R.  S.  1901. 

Criminal  pleadings  are  not  to  be  quashed  for  any  defects  or  imperfections  which  do 
not  prejudice  the  substantial  rights  of  the  defendant.  Waggoner  v.  State,  155  Ind.  341; 
Selby  V.  State,  161  Ind.  667. 

1834.  Copy  to  accusecL — 193.  Whenever  requested  by  the  accused, 
or  his  counsel,  the  clerk  of  the  proper  court  shall  make  and  deliver  to 
the  accused  a  copy  of  the  indictment  or  affidavit :  Provided,  The  person 
accused  has  been  arrested. 

1835.  Pleadings  by  accused— Motion  to  quash. — 194.  The  defendant 
may  move  to  quash  the  indictment  or  affidavit  when  it  appears  upon 
the  face  thereof  either: 

First.  That  the  grand  jury  which  found  the  indictment  had  no 
legal  authority  to  inquire  into  the  offense  charged. 

Second.  That  the  facts  stated  in  the  indictment  or  affidavit  do 
not  constitute  a  public  offense. 

Third.  That  the  indictment  or  affidavit  contains  any  matter  which, 
if  true,  would  constitute  a  legal  justification  of  the  offense  charged, 
or  other  legal  bar  to  the  prosecution. 

Fourth.  That  the  indictment  or  affidavit  does  not  state  the  offense 
with  sufficient  certainty. 

See  notes  to  section  1827,  Bums'  R.  S.  1001. 

1836.  Accused,  when  not  discharged.— 195.  If  the  motion  to  (|uash 
be  sustained  the  defendant  shall  not  be  discharged,  unless  the  court 
should  be  of  opinion  that  the  objection  can  not  be  avoided  by  a  new 
indictment,  or  affidavit.  And  in  case  an  indictment  or  affidavit  is 
quashed,  the  court  shall  direct  the  case  to  be  resubmitted  to  the  grand 
jury  which  found  the  indictment,  or  to  another  grand  jury,  or  the 
prosecuting  attorney  may  file  a  proper  affidavit  against  the  defendant, 
charging  him  with  the  offense.  And  the  court  must  detain  the  defend- 
ant in  custody,  or  recognize  him  with  sufficient  surety,  if  the  offense 
be  bailable,  to  answer  to  the  offense,  and  if  necessary  recognize  the 
witnesses  to  appear  and  testify. 

8ee  noteB  to  section  1829,  Burns'  K.  S.  1901. 
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1837.  Demand  for  trial  or  discharge. — 196.  In  any  case  where  the 
defendant  is  charged  with  a  felony,  upon  indictment,  and  the  indict- 
ment has  been  quashed,  and  no  grand  jury  is  in  session,  or  when  the 
cause  has  been  appealed  to  the  supreme  court  and  reversed  on  account 
of  defects  in  the  indictment,  he  shall  have  the  right  to  demand  that  he 
be  prosecuted  by  aflSdavit  without  delay ;  and  if  the  prosecuting  attorney 
fails  to  so  prosecute,  the  defendant  shall  be  discharged  from  custody: 
Provided,  That,  upon  a  statement  by  the  prosecuting  attorney  that  he 
is  unable  to  procure  from  any  one  the  necessary  affidavit,  the  court, 
in  its  discretion,  may  hold  the  defendant  to  await  the  action  of  the 
next  grand  jury. 

See  note  to  section  1830,  Burns'  R.  S.  1901. 

1838.  Arraignment. — 197.  If  the  motion  to  quash  be  overruled,  the 
defendant  shall  be  arraigned  by  the  reading  of  the  indictment  or 
affidavit  to  him  by  the  clerk,  unless  he  waive  the  reading;  and  he  shall 
then  be  required  to  plead  immediately  thereto,  either  in  abatement  or 
in  bar;  but  the  court,  for  cause  shown,  may  grant  him  further  time 
to  plead. 

See  notes  to  section  1831,  Burns*  R.  S.  1901. 

1839.  Plea  of  not  guilty — Special  defense. — 198.  In  all  criminal  pros- 
ecutions, except  as  in  the  next  section  provided,  the  defendant  may  plead 
the  general  issue  orally,  which  shall  be  entered  on  the  minutes  of  the 
court,  and  under  it  the  defendant  may  show  and  prove  on  the  trial  that 
he  has  before  had  judgment  of  acquittal,  or  been  convicted  or  pardoned 
for  the  same  offense,  or  any  matter  of  defense  except  insanity.  But  the 
defendant  may  plead  specially  any  matter  of  defense. 

See  notes  to  section  1832,  Burns*  R.  S.  1901. 

1840.  Plea  of  insanity. — 199.  When  the  defendant  desires  to  plead 
that  he  was  of  unsound  mind  at  the  time  the  offense  was  committed, 
he  himself  or  his  counsel  must  set  up  such  a  defense  specially  in  writing, 
and  the  prosecuting  attorney  may  reply  thereto  by  a  general  denial  in 
writing. 

See  notes  to  section  1833,  Burns'  R.  S.  1901. 

1841.  Acquittal  for  insanity. — ^200.  When  a  person  tried  upon  an 
indictment  or  affidavit  for  a  public  oflfense  is  acquitted  on  the  sole 
ground  that  he  was  insane  at  the  time  of  the  commission  of  the  offense, 
the  fact  shall  be  found  by  the  jury  in  the  verdict,  or  by  the  court,  if 
tried  by  it,  and  the  defendant  shall  not  be  discharged,  but  shall  be  forth- 
with proceeded  against  upon  the  charge  of  insanity;  and  the  verdict 
of  the  jury  or  finding  of  the  court  shall  be  prima  facie  evidence  of 
his  insanity.  The  proceedings  shall  conform  to  those  prescribed  for  the 
admission  of  the  insane,  but  no  preliminary  statement  in  writing  shall 
be  required. 
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1842.  standing  mute. — 201.  If  a  defendant  stand  mute  or  refuse 
to  plead  to  an  indictment  or  affidavit,  a  plea  of  not  guilty  must  be 
entered  by  the  court  and  the  trial  proceed. 

See  notes  to  section  1835,  Bums'  R.  S.  1901. 

1843.  Plea  of  guilty,  minor,  parole. — 202.  If  the  accused  plead 
gruilty,  said  plea  shall  be  entered  on  the  minutes,  and  he  shall  be  sen- 
tenced, or  he  may  be  placed  in  the  custody  of  the  sheriff  until  sentenced ; 
and  if  an  accused  be  under  the  age  of  twenty-one  years,  the  court  may, 
in  its  discretion,  withhold  sentence,  and  order  that  the  accused  be 
released  during  good  behavior,  and  the  court  shall  have  full  power 
to  order  his  or  her  rearrest  and  to  pronounce  sentence  whenever  the 
conduct  of  the  accused  shall,  in  the  opinion  of  the  court,  make  such 
aetiott  proper. 

See  notes  to  section  1836,  Burns'  R.  S.  1901. 

When  a  minor  pleads  guilty  to  a  criminal  charge  the  court  may  release  him  during 
good  behavior,  and  the  court  may  afterwards  cause  such  minor  to  be  brought  into 
court  and  then  pass  sentence  upon  hhn.    Lee  v.  McClelland,  157  Ind.  84. 

ARTICLE  11.— VENUE,  CHANGE. 

SEC.  SEC. 

1844.  Affidavit  for  change.  1852.  Recognizance,  record,  copy. 

1845.  Special  judge.  1853.  Indictment  or  affidavit,  allegations. 

1846.  Judge  of  kin,  special  judge.  1854.  When  remanded. 

1847.  Motion  by  prosecutor.  1855.  Costs  of  change. 

1848.  Change  from  county.  1856.  Costs,  how  taxed,  collection. 

1849.  Jurisdiction,  proceedings.  1857.  Attorney,  appointment,  allowance. 

1850.  Removal  of  accused.  1858.  Sheriff's  expenses. 

1851.  New  prosecution,  election  as  to 

county. 

[Acts  1905,  p.  584.  In  force  April  15,  1905.] 

1844.  Af9davit  for  change. — 203.  The  defendant  may  show  to  the 
court  by  affidavit  that  he  believes  that  he  can  not  receive  a  fair  trial, 
owing  to  the  bias  and  prejudice  of  the  judge  against  him,  or  the  excite- 
ment or  prejudice  against  the  defendant  in  the  county  or  in  some  "part 
thereof,  and  demand  to  be  tried  by  disinterested  triers. 

See  sections  1838-1849,  Bums'  R.  S.  1901,  and  notes. 

1846.  Special  judge. — 204.  In  all  cases  where  the  change  of  venue 
is  taken  from  the  judge,  he  may  call  any  other  judge  of  any  circuit, 
criminal,  superior  or  other  court  of  general  jurisdiction  to  preside 
in  such  case  and  try  the  same.  In  all  cases  where  another  judge  may 
be  called,  if  it  shall  be  difficult,  in  the  opinion  of  the  court,  for  any  cause 
to  procure  the  attendance  of  such  other  judge,  the  court,  to  prevent 
delay,  may  appoint  any  competent  and  disinterested  attorney  of  this 
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state,  in  good  standing,  to  act  as  judge  in  such  cause ;  and  such  attorney, 
if  he  consent  to  serve,  shall  be  qualified  as  other  judges,  and  his  appoint- 
ment and  oath  shall  be  filed  with  the  clerk,  and  be  entered  on  the  order 
book,  and  he  shall  have  power  to  hear  and  determine  such  cause  until 
the  same  is  finally  disposed  of. 
See  notes  to  sectioQ  1839,  Bums'  R.  6.  1901. 

1846.  Judge  of  kin — Special  judge. — 205.  No  judge  of  any  court 
shall  preside  in  or  try  any  criminal  cause,  where  he  is  related  to  the 
defendant  by  marriage  or  by  blood,  within  the  sixth  degree  of  con- 
sanguinity, nor  where  he  has  been  of  counsel  in  the  cause,  either  for  the 
state  or  for  the  defendant;  and  in  either  of  such  cases  it  shall  be 
the  duty  of  the  regular  judge  to  select  a  special  judge  to  try  such  cause. 

1847.  Motion  by  prosecutor. — ^206.  In  case  any  prosecuting  attorney 
shall  file  a  written  motion  in  any  criminal  cause,  showing  either  of  the 
grounds  of  disqualification  mentioned  in  the  preceding  section,  such 
judge  shall  thereupon  cease  to  preside  in  the  trial  of  such  cause,  and 
the  regular  judge  shall  select  a  special  judge  to  preside  therein,  as  in 
other  cases  of  change  of  venue. 

1848.  Change  flrom  county. — 207.  When  aflBdavits  for  a  change  of 
venue  are  founded  upon  excitement  or  prejudice  in  the  county  against 
the  defendant,  the  court,  in  all  cases  not  punishable  by  death,  may, 
in  its  discretion,  and  in  all  cases  punishable  by  death,  shall  grant  a 
change  of  venue  to  the  most  convenient  county.  The  clerk  must  there- 
upon immediately  make  a  transcript  of  the  proceedings  and  orders 
of  the  court,  and  having  sealed  up  the  same  with  the  "Original  papers, 
shall  deliver  them  to  the  sheriff,  who  must,  without  delay,  deposit 
them  in  the  clerk's  office  of  the  proper  county,  and  make  his  return 
accordingly:  Provided,  however.  That  only  one  change  of  venue  from 
the  judge  and  only  one  change  from  the  county  shall  be  granted. 

See  notes  to  section  1840,  Burns'  R.  S.  1901. 

1849.  Jurisdiction— -Proceedings. — 208.  The  jurisdiction  of  the  court 
to  which  the  change  of  venue  is  granted  shall  be  complete,  and  the 
cause  must  be  docketed  and  stand  for  trial  at  the  first  term  thereafter; 
and  ISuch  court  shall  take  cognizance  of  such  cause  and  proceed  therein 
to  trial,  judgment  and  execution,  im  all  respects  as  if  the  indictment 
therein  had  been  found  and  returned  by  a  grand  jury  impaneled  in 
such  court,  or  if  the  affidavit  had  been  originaly  filed  therein. 

See  notes  to  section  1841,  Burns'  R.  S.  1901. 

1850.  Removal  of  accused. — 209.  The  sheriflf  of  the  county  from 
which  the  venue  is  taken,  when  such  defendant  is  in  custody,  shall, 
under  the  order  of  the  court,  transfer  and  deliver  him  to  the  sheriff 
of  the  county  to  which  such  change  is  allowed;  and  upon  such  transfer 
and  delivery,  with  a  certified  copy  of  such  order  of  change,  the  sheriff 
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last  mentioned  shall  receive  and  detain  the  defendant  in  his  custody 
until  legally  discharged  therefrom,  and  give  a  certificate  of  such  delivery 
to  the  other  sheriff. 

1851.  New  prosecution-— Election  as  to  county. — 210.  If  it  shall  be 
necessary  to  institute  a  new  prosecution  for  the  same  offense  after  such 
change  of  venue  has  been  taken,  the  defendant  in  such  case  shall  elect, 
when  so  required  by  the  court,  whether  such  further  prosecution  shall 
be  instituted  in  the  court  to  which  or  in  that  from  which  such  change 
was  taken;  and  thereupon  he  may  be  recognized  to  appear  in  the  court 
which  he  elects,  or  be  committed  for  want  of  bail,  detained  in  custody 
or  remanded  to  the  county  from  which  the  change  was  taken,  as  the 
case  may  require. 

See  note  to  section  1843,  Bums'  R.  S.  1901. 

1862.  Recognizance — ^Becord — Copy. — 211.  If  the  defendant  give 
recognizance  to  appear  before  the  circuit  or  other  proper  court  of  the 
county  from  which  the  change  of  venue  was  taken,  such  recognizance 
shall  be  taken  of  record;  and  a  copy  thereof,  certified  under  the 
seal  of  the  court,  shall  be  delivered  to  the  clerk  of  the  court  to  which 
he  is  recognized,  and  shall  be  recorded  by  such  clerk  in  like  manner 
and  have  the  same  force  and  effect  in  such  last  mentioned  court  as  if 
originally  taken  therein. 

1863.  Indictment  or  affidavit — ^Allegations. — ^212.  If  on  such  new 
prosecution  such  defendant  be  prosecuted  for  such  offense  in  the  court 
to  which  such  change  of  venue  was  taken,  such  new  indictment  may  be 
found,  or  affidavit  filed,  and  prosecuted  to  final  execution  therein,  as 
if  such  offense  had  been  committed  in  the  county  of  such  court;  but 
the  indictment  or  affidavit  in  such  case  shall  state  how  the  proceeding 
came  into  the  court  where  the  party  elects  to  be  tried,  and  that  he  has 
elected  to  be  tried  in  such  county. 

1854.  When  remanded.— 213.  If  such  defendant  refuse  to  elect  in 
which  county  such  new  prosecution  may  be  instituted,  he  shall  be 
recognized  to  appear  before  or  be  remanded  to  the  proper  court  of  the 
county  from  which  the  change  of  venue  was  taken,  in  like  manner  as 
if  he  had  elected  to  be  proceeded  against  in  such  county. 

1866.  Costs  of  change. — ^214.  In  all  changes  of  venue  from  the 
county,  the  county  from  which  the  change  was  taken  shall 
be  liable  for  the  expenses  and  charges  of  removing,  delivering  and 
keeping  the  prisoner,  and  the  per  diem  allowance  and -expenses  of  the 
jury  trying  the  cause,  and  any  of  the  regular  panel  in  attendance  and 
not  engaged  in  the  trial,  and  all  other  expenses  necessarily  incurred  by 
the  county  to  which  the  change  is  taken  consequent  upon  such  change 
of  venue. 

See  notes  to  section  1847,  Burns'  K.  S.  1901. 

1856.  Costs — ^How  taxed,  collection. — 215.  All  costs  and  charges 
specified  in  the  last  preceding  section,  or  coming  justly  and  equitably 
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within  its  provisions,  shall  be  audited  and  allowed  by  the  court  trying 
such  cause,  and  certified  to  the  auditor  of  the  county  from  which  the 
change  of  venue  was  first  taken,  to  be  collected  by  the  auditor  of  the 
county  to  which  the  change  was  taken;  but  where  specific  fees  are 
allowed  by  law  for  any  duty  or  service  no  more  or  other  costs  shall  be 
allowed  therefor  than  could  be  legally  taxed  in  the  court  from  which 
such  change  was  taken. 

See  notes  to  section  1848,  Burns'  R.  S.  1901. 

When  a  cause  is  removed  from  one  county  to  another  on  change  of  venue,  the  amount 
of  cost  charged  by  the  court  trying  the  cause  against  the  county  from  which  the  cause 
was  removed  is  not  conclusive  against  the  latter  county.    Board  v.  Board,  27  App.  378. 

1857.  Attorney,  appointment — Allowance. — 216.  Whenever  in  any 
criminal  prosecution,  a  change  of  venue  shall  have  been  taken  from  the 
county  in  which  such  prosecution  originated,  the  trial  court  shall  have 
authority  to  appoint  counsel  on  behalf  of  such  original  county,  to 
prosecute  such  action,  or  to  defend  any  poor  person  defendant  therein. 
Counsel  so  appointed  shall  be  entitled  to  reasonable  compensation  for 
services  in  such  cause,  but  the  amount  thereof  shall  be  settled  and 
allowed  by  the  judge  of  the  court  from  which  the  change  of  venue 
was  first  granted. 

1858.  Sheriff's  expenses. — 217.  The  sheriff,  for  delivering  a  prison- 
er to  the  sheriff  of  another  county,  under  provisions  of  this  act  in 
relation  to  change  of  venue,  shall  receive  the  actual  and  necessary 
traveling  expenses  of  himself  and  prisoner,  to  be  allowed  by  the  court 
from  which  such  change  of  venue  is  taken. 


ARTICLE  12.— CONTINUANCES. 

SEC.  SEC. 

1859.     Affidavit  of  accused.  1861.     Discharge  for  delay. 

1800.     Application  by  prosecutor.  1862.     May  refuse  to  discharge. 

[Acts  1905,  p.  584.    In  force  April  16,  1905.] 

1859.  AfSdavit  of  accused. — 218.  A  motion  by  the  defendant  to 
postpone  the  trial  on  account  of  the  absence  of  evidence  can  be  made 
only  on  affidavit  showing  materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been  used  to  obtain  it,  and  where 
the  evidence  may  be;  and  if  the  postponement  be  asked  on  account  of 
an  absent  witness,  the  affidavit  must  show  the  name  and  residence  of 
the  witness,  if  known,  and  the  probability  of  procuring  his  testimony 
within  a  reasonable  time.  The  affidavit  must  further  show  that  the 
absence  of  such  witness  has  not  been  procured  by  the  act  or  connivance 
of  the  defendant,  nor  by  others  at  his  request,  nor  with  his  knowledge 
and  consent,  and  what  facts  he  believes  the  witness  will  testify  to, 
and  that  he  believes  them  to  be  true,  and  that  he  is  unable  to  prove 
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such  facts  by  any  other  witness  whose  testimony  can  be  as  readily  pro- 
cured. K,  thereupon,  the  prosecuting  attorney  will  admit  the  truth 
of  the  facts  which  the  defendant,  in  his  aflSdavit  for  a  continuance, 
alleges  that  he  can  prove  by  the  absent  witness,  or  by  the  written  or 
documentary  evidence  therein  specified  and  described,  the  trial  shall 
not  be  postponed  for  that  cause. 
See  sections  1850-1853,  Burns'  K.  S.  1901,  and  notes. 

1860.  Application  by  prosecutor. — 219.  Whenever  the  prosecuting 
attorney  desires  to  obtain  a  postponement  of  the  trial  of  a  criminal 
cause  on  account  of  the  absence  of  any  witness  whose  name  is  indorsed  on 
the  indictment  or  affidavit,  such  continuance  shall  be  granted  on  his 
oflSeial  statement  in  manner  and  form  as  specified  in  the  preceding 
section;  but  the  defendant  may  require  the  same  to  be  in  writing. 
If  the  defendant  will  admit  that  the  facts  which  the  prosecutor  states 
he  expects  to  prove  are  tnie,  the  trial  shall  not  be  postponed  for  that 
cause.  And  no  defendant  shall  be  detained  in  jail,  without  a  trial, 
on  an  indictment  or  affidavit,  for  a  continuous  period  embracing  more 
than  two  terms  after  his  arrest  and  commitment  thereon;  or,  if  he  was 
in  jail  at  the  time  the  indictment  was  found  or  affidavit  filed,  more 
than  two  terms  after  the  term  at  which  the  indictment  was  found  or 
the  affidavit  first  filed;  except  where  a  continuance  was  had  on  his 
own  motion,  or  the  delay  was  caused  by  his  act,  or  where  there  was  not 
sufficient  time  to  try  him  during  such  terms. 

See  notes  to  section  1851,  Burns'  R.  S.  1901. 

1861.  Discharge  for  delay. — 220.  No  person  shall  be  held  by  recog- 
nizance to  answer  an  indictment  or  affidavit,  without  trial,  for  a  period 
embracing  more  than  three  terms  of  court,  not  including  the  term  at 
which  a  recognizance  was  first  taken  thereon,  if  taken  in  term  time; 
but  he  shall  be  discharged  unless  a  continuance  be  had  upon  his  own 
motion,  or  the  delay  be  caused  by  his  act,  or  there  be  not  sufficient  time 
to  try  him  at  such  third  term ;  and,  in  the  latter  case,  if  he  be  not  brought 
to  trial  at  such  third  term  he  shall  be  discharged,  except  as  provided 
in  the  next  section. 

1862.  Blay  refuse  to  discharge. — 221.  If  when  application  is  made 
for  the  discharge  of  a  defendant  under  either  of  the  last  two  sections, 
the  court  be  satisfied  that  there  is  evidence  for  the  state,  which  can 
not  then  be  had,  that  reasonable  effort  had  been  made  to  procure  the 
same  and  that  there  is  just  ground  to  believe  that  such  evidence  can 
be  had  at  the  next  term,  the  cause  may  be  continued,  and  the  prisoner 
remanded  or  admitted  to  bail;  and  if  he  be  not  brought  to  trial  by  the 
state  at  the  next  term  he  shall  then  be  discharpred. 

See  note  to  section  1853,  Burns*  R.  S.  1901. 
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ARTICLE   13.— RIGHTS  OF  ACCUSED— ACCESSORIES. 

SEC.  SEC. 

1863.  When   accused   must   be  present.        1866.     Accessory  in  another  state. 

1864.  When  accused  may  be  absent.  1867.     Accessory  after  the  fact. 

1865.  Accessory  before  the  fact. 

[Acts  1905,  p.  584.  ,  In  force  April  15,  1905.] 

1863.  When  accused  must  be  present. — 222.  No  person  prosecuted 
for  any  offense  punishable  by  death,  or  by  confinement  in  the  state 
prison  or  county  jail,  shall  be  tried  unless  personally  present  during 
the  trial. 

See  notes  to  section  1855,  Burns'  R.  S.  1901. 

1864.  When  accused  may  be  absent. — 223.  No  person  prosecuted  for 
an  offense  punishable  by  fine  only  shall  be  tried  without  being  per- 
sonally present,  unless  some  responsible  person,  approved  by  the  court, 
undertake  to  be  bail  for  stay  of  execution  and  payment  of  the  fine 
and  costs  that  may  be  assessed  against  the  defendant.  Such  under- 
taking must  be  in  writing,  and  will  be  as  effective  as  if  entered  after 
judgment. 

See  notes  to  section  1856,  Bums'  R.  S.  1901. 

1865.  Accessory  before  the  fact. — 224.  Every  person  who  shall  aid 
or  abet  in  the  commission  of  a  felony,  or  who  shall  counsel,  encourage, 
hire,  command,  or  otherwise  procure  a  felony  to  be  committed,  may  be 
charged  by  indictment,  or  affidavit,  tried  and  convicted  in  the  same  man- 
ner as  if  he  were  a  principal,  either  before  or  after  the  principal  of- 
fender is  charged,  indicted  or  convicted;  and  upon  such  conviction  he 
shall  suffer  the  same  punishment  and  penalties  as  are  prescribed  by  law 
for  the  punishment  of  the  principal. 

See  notes  to  section  1857,  Bums'  R.  S.  1901. 

If  a  person  furnishes  to  a  pregnant  woman  an  instrument  and  directs  and  advises 
her  how  to  use  it  upon  her  person  to  produce  an  abortion,  and  she  so  uses  the  instru- 
ment and  an  abortion  is  produced,  the  person  furnishing  such  .instrument  may  be 
charged  and  convicted  as  a  principal,  although  he  was  not  present  when  such  ijistru- 
ment  was  used.    Seifert  v.  State,  160  Ind.  464. 

1866.  Accessory  in  another  state. — 225.  Every  person  who  shall, 
while  in  this  state,  aid  in  and  abet  the  perpetration,  or  attempt  to  per- 
petrate a  felony  in.  another  state  which  by  the  laws  of  this  state  is  a 
felony,  shall  be  deemed  guilty  of  a  felony  j  and,  on  conviction,  shall  be 
punished  in  the  same  manner  and  to  the  same  extent  as  accessories 
before  the  fact  to  the  commission  of  such  a  felony  are  prosecuted  and 
punished  by  the  criminal  laws  of  this  state;  and  it  shall  not  be  essen- 
tial to  the  conviction  of  such  person  of  such  felony  that  the  principal 
be  prosecuted  for  the  crime  charged. 

This  section  is  the  same  as  section  1645,  Bums'  R.  S.  1901. 
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If  it  is  charged  that  a  person  in  this  state  aided  the  commision  of  a  crime  in  another 
state  which  is  a  felony  under  the  laws  of  this  state,  it  must  be  alleged  that  the  acts 
done  constituted  an  ofTense  imder  the  laws  of  such  other  state.  Cruthers  v.  State, 
161  Ind.  139. 

1867.  Accessory  after  the  fact. — ^226.  Every  person  not  standing  in 
the  relation  of  husband  or  wife,  parent  or  grandparent,  child  or  grand- 
child, brother  or  sister,  by  consanguinity  or  aflBnity,  to  any  person 
guilty  of  any  felony,  who  shall,  after  the  commission  of  such  crime, 
harbor,  conceal  or  assist  any  such  offender,  with  intent  that  he  shall 
escape  from  detection,  arrest,  capture  or  punishment,  shall  be  deemed 
an  accessory  after  the  fact,  and  may  be  charged,  indicted,  tried,  con- 
victed and  punished,  though  the  principal  be  neither  charged,  indicted, 
tried  nor  convicted;  and,  on  such  conviction,  he  shall  suffer  the  same 
punishment  and  penalties  as  are  prescribed  by  law  for  the  punishment 
of  the  principal.  But  in  such  charge  the  offense  committed  by  the 
principal  offender  shall  be  stated,  and  it  shall  therein  be  charged  that 
the  accessory  did  so  harbor,  conceal,  or  assist  such  offender,  with  intent 
that  he  should  ecape  detection,  arrest,  capture  or  punishment. 

See  notes  to  section  1868,  Bums'  R.  S.  1901. 


ARTICLE  14.— IMPANELING  JURY. 

SEC.  SEC. 

1868.  How  caUed,  solicitation.  1873a.    Jurors  from  other  counties. 

1869.  Challenges  by  accused.  1873b.  Jury  commissioners — Summons  by 

1870.  Challenges  by  state.  sheriff. 

1871.  Causes  for  challenge.  1873c.  Additional  jurors,  summons. 

1872.  Challenges  summarily  tried.  1873d.  Attachment,  contempt. 

1873.  Talesmen.  1873e.  Fees  of  officers  and  jurors. 

[Acts  1905,  p.  584.    In  force  April  15,  1904.] 

1868.  How  called— Solicitation.— 227.  The  petit  or  trial  jury  used  in 
civil  cases  shall  act  also  in  criminal  cases,  but  shall  consist  of  twelve  qual- 
ified jurors;  and  where  a  jury  trial  is  demanded,  the  sheriff  shall  call  a 
jury  in  the  manner  prescribed  by  law  or  as  directed  by  the  court.  Any 
person  who  solicits  or  attempts  to  influence  the  sheriff,  or  any  of  his 
deputies  or  bailiffs,  to  put  him  or  another  person  on  the  jury  shall 
be  punished  by  imprisonment  as  for  contempt.  If  any  person  be  placed 
on  the  jury  by  such  request  it  shall  be  good  cause  for  challenge  or  new 
trial. 

See  sections  1859-1864;  Bums'  R.  S.  1901,  and  notes. 

1869.  Challenges  by  accused. — 228.  In  prosecutions  for  capital  of- 
fenses, the  defendant  may  challenge,  peremptorily,  twenty  jurors;  in 
prosecutions  for  offenses  punishable  by  imprisonment  in  the  state  prison, 
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ten  jurors;  in  other  prosecutions,  three  jurors.  When  several  defend- 
ants are  tried  together,  they  must  join  in  their  challenges. 
See  notes  to  section  I860,  Burns'  R.  S.  1901. 

1870.  Challenges  by  state. — 229.  The  prosecuting  attorney  shall 
have  the  same  number  of  peremptory  challenges  as  the  defendant  has 
in  like  cases. 

1871.  Causes  for  challenge.— 230.  The  following  shall  be  good 
causes  for  challenge  to  any  person  called  as  a  juror  in  any  criminal 
trial : 

First.  That  he  was  a  member  of  the  grand  jury  that  found  the 
indictment. 

Second.  That  he  has  formed  or  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant.  But  if  a  person  called  as  a  juror  state 
that  he  has  formed  or  expressed  an  opinion  as  to  the  guilt  or  innocence  of 
the  defendant,  the  court  or  the  parties  shall  thereupon  proceed  to  examine 
such  juror  on  oath  as  to  the  ground  of  such  opinon ;  and  if  it  appear  to 
have  been  founded  upon  reading  newspaper  statements,  commnuiea- 
tions,  comments  or  reports,  or  upon  rumors  or  hearsay,  and  not  upon 
conversation  with  witnesses  of  the  transaction,  or  reading  reports  of 
their  testimony,  or  hearing  them  testify,  and  the  juror  state  on  oath 
that  he  feels  able,  notwithstanding  such  opinion,  to  render  an  impar- 
tial verdict  upon  the  law  and  evidence,  the  court,  if  satisfied  that  ho 
is  impartial  and  will  render  such  verdict,  may,  in  its  discretion,  admit 
him  as  competent  to  serve  in  such  case. 

Third.  If  the  offense  charged  be  punishable  with  death,  that  he 
entertains  such  conscientious  opinions  as  would  preclude  his  affixing 
the  death  penalty  if  the  defendant  should  be  found  guilty. 

Fourth.  That  he  is  related  within  the  fifth  degree  to  the  person 
alleged  to  be  injured  or  attempted  to  be  injured,  by  the  offense  charged, 
or  to  the  person  on  whose  complaint  the  prosecution  was  instituted, 
or  to  the  defendant. 

Fifth.  That  he  has  served  on  a  petit  jury  which  was  sworn  in  the 
same  case  against  the  same  defendant,  and  which  jury  was  discharged 
after  hearing  the  evidence,  or  rendered  a  verdict  which  was  set  aside. 

Sixth.  That  he  served  as  a  juror  in  a  civil  case  brought  against 
the  defendant  for  the  same  act. 

Seventh.  That  he  has  been  subpoenaed  in  good  faith  as  a  witness 
in  the  case. 

Eighth.    That  he  is  an  habitual  drunkard. 

Ninth.     That  he  is  an  alien. 

Tenth.  That  he  has  been  called  to  sit  on  the  jury  at  his  own  solicita- 
tion or  that  of  another. 

Eleventh.  That  he  is  biased  or  prejudiced  for  or  against  the  defend- 
ant. 
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Twelfth.  That  he  does  not  have  the  qualifications  £or  a  juror  pre- 
scribed by  law. 

Thirteenth.  That,  from  defective  sight  or  hearing,  ignorance  of 
the  English  language  or  other  cause,  he  is  unable  to  comprehend  the 
evidence  and  the  instructions  of  the  court. 

Fourteenth.  That  he  has  a  personal  interest  in  the  result  of  the 
trial. 

Fifteenth.  If  he  is  not  a  member  of  the  regular  panel,  that  he  has 
served  on  a  jury  within  twelve  months  immediately  preceding  the  trial. 

See  notes  to  section  1862,  Burns'  R.  S.  1901. 

Jurors  may  be  challenged  for  causes  that  are  not  specified  by  statute.  Gaff  v.  State, 
155  Ind.  277. 

Deputy  sheriffs  are  incompetent  to  serve  as  jurors  in  criminal  actions.  GaflF  v.  State, 
155  Ind.  277. 

When  the  punishment  may  be  death,  the  state  may  challenge  jurors  who  entertain 
conscientious  scruples  against  inllicting  the  death  penalty.  Coppenhaver  v.  State,  160 
Ind.  540. 

1872.  Challenges  summarily  tried. — 231.  All  challenges  for  cause 
shall  be  made  before  the  jury  is  sworn  to  try  the  cause,  and  shall  be 
summarily  tried  by  the  court  on  the  oath  of  the  party  challenged  or  other 
evidence. 

See  notes  to  section  1863,  Bums'  R.  S.  1901. 

1873.  Talesmen. — ^232.  Whenever  it  becomes  necessary  to  summon  a 
juror  from  the  bystanders,  the  court  shall  instruct  the  sheriff  to  call  no 
person  as  a  juror  who  has  either  solicited  or  been  recommended  for  the 
position;  and  the  court  may,  of  its  own  motion  or  at  the  request  of 
either  party,  direct  the  sheriflf  to  summon  the  talesmen  from  persons 
outside  the  court  house. 

See  notes  to  section  1864,  Bums'  R.  S.  1901. 

[AcU  1906,  p.  153.    In  force  March  4,  1905.] 

1873a.  Jurors  from  other  counties. — 1.  That  when  a  prosecution  for 
felony  is  pending  in  any  court  of  this  state  having  jurisdiction,  and 
before  or  during  the  impaneling  of  a  jury  therein,  the  judge  of  such 
court  shall  be  satisfied,  after  having  made  a  fair  investigation  in  good 
faith  for  that  purpose,  that  from  any  cause  it  will  be  improbable  that 
a  jury,  without  bias  or  prejudice,  can  be  obtained  within  the  county 
wherein  the  prosecution  is  pending,  he  shall  enter  an  order  of  such 
determination  and  shall  include  in  such  order  a  request  upon  the  judge 
of  the  circuit  court  of  an  adjoining  county  to  be  named  in  such  order, 
to  forthwith  procure  the  drawing  of  names  for  a  jury  to  be  summoned 
to  appear  before  the  court  to  serve  as  jurors  in  such  cause  at  a  time  to 
be  named  in  such  order.  And  the  clerk  of  the  court  wherein  such 
order  is  made  shall  forthwith  transmit  a  transcript  of  such  order  to 
the  judge  of  the  circuit  court  of  the  county  therein  named. 

See  section  13  of  article  1  of  the  constitution  on  the  right  of  trial  by  jury  in  the 
county  where  an  offense  is  committed. 
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1873b.  Jury  commissioners — Summons  by  sheriff. — 2.  Immediately 
upon  the  receipt  of  such  transcript,  the  judge  of  the  circuit  court  to 
which  such  transcript  is  addressed  shall  call  together  the  jury  commis- 
sioners of  the  county  therein  named,  and  such  jury  commissioners  shall 
immediately  proceed  to  draw  from  the  jury  box  of  such  county  twenty- 
five  names.  Such  drawing  to  be  in  all  respects  as  provided  for  the 
drawing  of  jurors  in  other  cases,  and  the  clerk  of  such  circuit  court  shall 
immediately  certify  the  list  of  names  so  drawn  to  the  clerk  of  the 
circuit  court  of  the  county  wherein  said  cause  is  pending  and  shall 
also  issue  a  summons  directed  to  the  sherifl!  of  his  county  for  such 
persons  to  appear  at  court  where  said  cause  is  pending  at  the  time 
named  in  the  transcript  aforesaid,  and  such  sheriff,  upon  the  receipt 
of  such  summons  shall  immediately  summon  said  persons  and  shall 
forthwith  make  return  of  service  of  such  w^rit  to  the  court,  where 
said  cause  is  pending. 

1873c.  Additional  jurors — Summons. — 3.  If  upon  the  impaneling  of 
the  jury,  it  shall  be  found  that  a  fair  and  impartial  jury  can  not  be 
secured  from  the  names  selected  as  provided  in  the  foregoing  section, 
then  the  sheriff  of  the  county  where  said  cause  is  pending  shall  be 
ordered  by  the.  judge  of  such  court  to  proceed  to  an  adjoining  county 
and  summon  from  the  body  of  its  citizens  a  sufficient  number  of  quali- 
fied resident  freeholders  of  such  county  to  complete  such  panel. 

1873d.  Attachment — Contempt. — 4.  If  any  person  so  summoned  as 
herein  provided  shall  fail  to  obey  such  summons  he  shall  be  subject  to 
attachment  and  proceedings  for  contempt  by  the  court  where  said  cause 
is  pending,  the  same  as  in  other  cases. 

1873e.  Pees  of  oflScers  and  jurors. — 5.  The  sheriff,  clerk,  jurors  or 
other  officer  shall  receive  for  their  services  the  same  fees,  mileage  and 
per  diem  as  are  provided  by  law  for  like  services  in  other  cases,  to 
be  paid  by  the  county  in  which  said  cause  originated  upon  the  order 
of  the  court  trying  the  same. 

ARTICLE    15.— EVIDENCE. 

BEC.  SEC. 

1874.  Witness,  how  summoned.  1886.  Receiving  stolen  goods,  proof. 

1876.  Rules  of  evidence — Competency  of     1887.  Written  instruments,  chattels, 

witnesses.  1888.  Treason,  proof. 

1876.  Who  are  competent  witnesses.  1889.  Highways,   obstruction,   proof. 

1877.  Gaming.  1890.  Trespass  to  lands. 

1878.  Misdemeanor-^Use  of  evidence.  1891.  Public  contracts. 

1879.  Experts  as  to  writing.  1892.  Transporting  game. 

1880.  Confession.  1893.  Gaming  house. 

1881.  General  moral  character.  1894.  Evidence  in  civil  suit  for  fraud. 

1882.  Discharge  of  defendant  to  testify.     1896.  Embezzlement  by  officer. 

1883.  Depositions.  1896.  Testimony  of  convict. 

1884.  Rape,  proof.  1897.  Keeper  to  bring  witness. 

1885.  Seduction,  proof.  1898.  Convict  witness,  how  kept. 
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[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

1874.  Witness — ^How  summoned. — 233.  Witnesses  on  behalf  of  the 
state  or  of  the  defendant,  in  a  criminal  prosecution,  may  be  compelled 
to  attend  and  testify  in  open  court,  if  they  have  been  subpoenaed,  with- 
out their  fees  being  first  paid  or  tendered.  The  court  may  recognize 
witnesses,  with  or  without  surety,  to  attend  and  testify  at  the  same  or 
the  next  term. 

See  sections  1865-1889,  Burns'  R.  S.  1901,  and  notes. 

1876.  Sides  of  evidence — Competency  of  witnesses.— 234.  The  rules 
of  evidence  prescribed  in  civil  cases  and  concerning  the  competency  of 
witnesses  shall  govern  in  criminal  cases,  except  as  otherwise  provided  in 
this  act. 

See  notes  to  section  1865,  Burns*  R.  S.  1901. 

A  request  made  by  a  patient  to  a  physician  to  commit  a  crime  can  not  be  regarded 
ai*  a  privileged  communication.    Seifert  v.  State,  160  Ind.  464. 

1876.  Who  are  competent  witnesses. — 235.  The  following  persons 
are  competent  witnesses : 

First.     All  persons  who  are  competent  to  testify  in  civil  actions. 

Second.    The  party  injured  by  the  offense  committed. 

Third.    Accomplices,  when  they  consent  to  testify. 

Fourth.  The  defendant,  to  testify  in  his  own  behalf.  But  if  the 
defendant  do  not  testify,  his  failure  to  do  so  shall  not  be  commented 
upon  or  referred  to  in  the  argument  of  the  cause,  nor  commented  upon, 
referred  to,  or  in  any  manner  considered  by  the  jury  trying  the  same; 
and  it  shall  be  the  duty  of  the  court,  in  such  case,  in  its  charge,  to 
instruct  the  jury  as  to  their  duty  under  the  provisions  of  this  section. 

See  notes  to  section  1867,  Bums*  R.  S.  1901. 

1877.  Oaming. — 236.  Any  person  called  as  a  witness  to  testify 
against  another  for  gaming,  or  for  keeping  any  gaming  apparatus  or 
any  devise  [device]  or  trick  to  procure  money,  or  for  keeping  a  place 
to  be  used  for  gaming,  or  for  engaging  in  any  lottery  scheme  or  gift 
enterprise  or  raflSe,  is  a  competent  witness  to  prove  the  offense,  although 
he  may  have  been  concerned  as  a  party,  and  he  shall  be  compelled  to 
testify  as  other  witnesses;  but  such  evidence  shall  not  be  used  against 
him  in  any  prosecution  for  such  or  any  other  offense,  and  he  shall  not 
be  liable  to  trial  by  indictment  or  affidavit,  or  to  punishment  for  such 
offense. 

See  notes  to  section  1868,  Bums'  R.  S.  1901. 

1878.  Misdemeanor — ^Use  of  evidence. — 237.  Whenever  any  person 
is  required  to  testify  touching  the  commission  of  any  misdemeanor, 
his  evidence  therein  shall  not  be  used  in  any  prosecution  against  him, 
except  in  case  of  perjury  committed  by  him  therein;  and  he  shall  not 
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be  liable  to  trial  by  indictment  or  aflBdavit,  or  to  punishment  for  such 
misdemeanor. 

See  notes  to  section  1869,  Burns'  R,  S.  1901. 

1879.  Experts  as  to  writing. — 238.  Persons  of  skill  may  be  called 
to  testify  touching  the  genuineness  of  a  note,  bill,  draft  or  certificate 
of  deposit,  or  other  instrument  of  writing;  but  three  witnesses  at  least 
shall  be  required  to  prove  the  fact  of  genuineness,  except  in  the  case 
of  a  larceny  thereof.  The  single  evidence  of  the  cashier  of  the  bank 
purporting  to  have  issued  such  instrument  may  be  received  as,  and 
deemed,  prima  facie  evidence  of  such  genuineness. 

See  notes  to  section  1870,  Burns*  R.  S.  1901. 

1880.  Confession. — 239.  The  confession  of  a  defendant  made  under 
inducement,  with  all  the  circumstances,  may  be  given  in  evidence  against 
him,  except  when  made  under  the  influence  of  fear,  produced  by  threats 
or  by  intimidation  or  undue  influences;  but  a  confession  made  under 
inducement  is  not  sufficient  to  warrant  a  conviction  without  corrobo- 
rating evidence. 

See  notes  to  section  1871,  Burns'  R.  S.  1901. 

Voluntary  confessions  made  by  an  accused  under  arrest  are  admissible  in  evidence. 
Ginn  v.  State,  161  Ind.  292. 

1881.  Oeneral  moral  character. — 240.  In  all  questions  affecting  the 
credibility  of  a  witness,  his  general  moral  character  may  be  given  in 
evidence. 

See  notes  to  section  1872,  Burns'  R.  S.  1901. 

1882.  Discharge  of  defendant  to  testify. — 241.  When  two  or  more 
persons  are  included  in  one  prosecution,  the  court  may,  at  any  time 
before  a  defendant  has  gone  into  his  defense,  direct  him  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  state.  A  defendant  may 
also,  when  there  is  not  sufiieient  evidence  to  put  him  on  his  defense, 
at  any  time  before  the  evidence  is  closed,  be  discharged  by  the  court 
for  the  purpose  of  giving  testimony  for  a  co-defendant.  The  order  of 
discharge  shall  be  a  bar  to  another  prosecution  for  the  same  offense. 

See  notes  to  section  1873,  Burns*  R.  S.  1901. 

1883.  Depositions. — ^242.  A  defendant,  by  leave  of  court  or  by  writ- 
ten notice  to  the  prosecuting  attorney,  may  take  the  depositions  of 
witnesses  residing  within  or  without  the  state,  to  be  read  on  the  trial; 
and  the  request  of  the  defendant  for  such  leave  of  court,  or  the  giving 
by  him  of  such  notice  to  the  prosecuting  attorney,  shall  be  deemed  a 
waiver  of  his  constitutional  right  to  object  to  the  taking  of  deposi- 
tions of  witnesses  by  the  state,  relative  to  the  same  matter,  to  be  read 
on  the  trial:     Provided,  That  leave  to  take  such  depositions  be  given 
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the  state,  or  notice  of  the  taking  of  such  depositions  be  given  to  the 
defendant  by  the  prosecuting  attorney. 
See  notes  to  section  1874,  Burns'  R.  S.  1901. 

1884.  Rape — Proof. — ^243.  In  prosecutions  for  rape,  proof  of  pene- 
tration shall  be  sufficient  evidence  of  the  commission  of  the  offense. 

See  notfts  to  section  1875,  Bums'  K.  S.  1901. 

Penetration  on  a  charge  of  rape  may  be  proven  by  inference  and  need  not  be  proven  by 
unambiguous  evidence.     Bradbum  v.  State,  162  Ind.  689. 

1886.  Seduction — ^Proof. — 244.  In  prosecutions  for  seduction,  and 
for  enticing  and  taking  away  a  female  for  the  purpose  of  prostitution, 
the  evidence  of  the  female  must  be  supported  by  at  least  one  other 
witness,  or  by  strong  corroborating  circumstances  as  to  every  material 
point  necessary  to  the  commission  of  the  offense. 

See  notes  to  section  1876,  Bums'  R.  S.  1901. 

In  prosecutions  for  seduction  the  evidence  of  the  female  must  be  corroborated  to  the 
extent  required  as  to  the  principal  witness  in  cases  of  perjury.  Hinkle  v.  State,  157 
Ind.  237. 

1886.  Receiving  stolen  goods — ^Proof. — 245.  In  any  prosecution  for 
the  offense  of  buying,  receiving,  concealing,  or  aiding  in  the  conceal- 
ing of  any  stolen  property,  it  shall  not  be  necessary,  on  the  trial  thereof, 
to  prove  that  the  person  who  stole  such  property  has  been  convicted. 

See  notes  to  section  1877,  Bums'  R.  S.  1901. 

1887.  Written  instniments  —  Ghattels. — ^246.  Bonds,  promissory 
notes,  bank  notes,  bills  of  exchange,  or  other  bills,  orders,  drafts,  checks 
or  certificates,  for  or  concerning  money  or  property  due  or  to  become 
due  or  to  be  delivered,  any  deed  or  writing  containing  a  conveyance 
of  land,  or  any  valuable  contract  in  force,  or  any  receipt,  release 
or  defeasance,  or  any  other  written  instrument,  whatever,  shall  be 
considered  as  personal  goods,  of  which  larceny  may  be  committed. 

See  notes  to  section  1878,  Bums'  R.  S.  1901. 

1888.  Treason — ^Proof. — 247.  No  person  shall  be  convicted  of  trea- 
son except  on  the  testimony  of  two  witnesses  to  the  same  overt  act, 
or  upon  his  confession  in  open  court. 

1889.  Highways — Obstmction — Proof. — 248.  In  any  prosecution  for 
obstmcting  a  highway,  or  for  neglecting  to  keep  a  highway  in  good 
repair,  it  shall  be  sufficient  to  prove  that  it  is  used  and  worked  as 
such. 

See  notes  to  section  1880,  Bums'  R.  S.  1901. 

1890.  Trespass  to  lands. — 249.  In  any  prosecution  for  trespass  or 
injury  to  lands  of  this  state  or  of  the  United  States,  or  to  the  lands 
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of  non-residents  of  this  state,  or  for  a  violation  of  any  law  of  this 
state  with  respect  to  them,  it  shall  be  prima  facie  evidence  of  the  owner- 
ship of  such  lands  to  prove  that  such  lands  are  reputed,  in  the  neigh- 
borhood where  such  lands  lie,  to  belong  to  the  state  or  to  the  United 
States  or  to  be  non-resident's  lands. 

1891.  Public  contracts.-^250.  In  all  prosecutions  against  officers  for 
having  an  interest  in  public  contracts,  any  contractor  with  any  state 
officer,  or  with  any  appointee  or  agent  of  such  officer,  or  with  any 
county,  township,  town  or  city  officer,  or  appointee  of  the  same,  shall 
be  compelled  to  testify  against  the  officer  of  such  state,  county,  town- 
ship, town  or  city;  and  such  officers  or  their  appointees  or  agents 
shall  be  compelled  to  testify  against  any  contractors  therewith;  but 
such  evidence  shall  not  be  used  against  the  party  testifying,  in  any 
prosecution  against  himself,  and  the  person  thus  testifying  shall  be 
exempt  from  prosecution  or  punishment  for  such  offense. 

See  notes  to  section  1882,  Burns'  R.  S.  1901. 

1892.  Transporting  game. — 251.  The  possession  by  any  railroad 
company,  express  company,  common  carrier  or  person,  of  any  game  or 
birds  marked  or  labeled  for  any  point  beyond  the  limits  of  this  state, 
or  which  shall  be  shown  by  any  way-bill,  bill  of  lading  or  shipping 
book,  to  be  intended  for  delivery  at  any  place  beyond  the  limits  of 
this  state,  shall  be  prima  facie  evidence  of  the  violation  of  the  pro- 
visions of  law  with  respect  to  the  transportation  of  game  or  birds. 

1893.  Oaming  house. — ^252.  It  shall  be  sufficient  evidence  that  any 
building  or  other  place  was  rented  for  the  purpose  of  gaming,  if  such 
gaming  was  actually  carried  on,  and  the  owner  or  lessor  thereof  knew 
or  had  good  reason  to  believe  that  the  lessee  suflfered  any  gaming  there- 
in, and  such  owner  or  lessor  took  no  sufficient  means  to  prevent  or 
restrain  the  same. 

See  notes  to  section  1884,  Burns*  R.  S.  1901. 

1894.  Evidence  in  civil  suit  for  fraud. — 253.  The  evidence  of  any 
person  in  any  civil  action  disclosing  fraud  as  against  creditors  shall 
not  be  used  against  such  person  in  any  criminal  prosecution  for  com- 
mitting such  fraud. 

1895.  Embezzlement  by  officer. — 254.  Any  failure  or  refusal  to  pay 
over,  or  to  produce  public  money,  or  any  part  thereof,  by  any  officer 
or  other  person  charged  with  the  collection,  receipt,  transfer,  disburse- 
ment, or  safe  keeping  of  the  public  money,  or  any  part  thereof,  whether 
belonging  to  the  state,  or  to  any  county,  civil  or  school  township, 
municipal  corporation,  or  any  other  public 'money  whatever,  or  to  ac- 
count to  or  make  settlement  with  any  proper  and  legal  authority  of  the 
official  accounts  of  such  officer  or  person,  shall  be  prima  facie  evidence 
of  the  embezzlement  thereof;  and  upon  the  trial  of  any  such  officer 
or  person  for  the  embezzlement  of  public  money,  it  shall  be  sufficient 
evidence,  for  the  purpose  of  showing  a  balance  against  him,  to  produce 
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a  certified  transcript  from  the  books  of  the  auditor  of  state,  or  the 
auditor  of  the  county,  or  the  records  of  the  board  of  commissioners 
of  the  county  showing  such  balance ;  and  the  refusal  of  any  such  oflScer 
or  i>erson,  whether  in  or  out  of  oflBce,  to  pay  any  draft,  order  or  war- 
rant drawn  upon  him  by  the  proper  oflBcer  for  any  public  money 
in  his  hands,  no  matter  in  what  capacity  the  same  was  received  or 
is  held  by  him,  or  any  refusal  by  any  such  person  or  public  officer  to 
pay  over  to  his  successor  any  public  money  or  securities  promptly,  on 
the  legal  requirement  of  any  authorized  officer  of  the  state  or  county, 
shall  be  taken,  on  the  trial  of  an  indictment  or  affidavit  against  him 
for  embezzlement,  as  prima  facie  evidence  of  such  embezzlement. 
See  notes  to  section  1886,  Burns'  R.  S.  1901. 

1896.  Testimony  of  convict. — 255.  When  it  is  necessary  to  procure 
the  testimony  of  a  person  confined  in  the  state  prison,  women's  prison, 
or  in  any  workhouse,  jail  or  reformatory  institution,  on  the  trial  of 
any  issue  upon  an  indictment  or  affidavit,  or  upon  any  hearing  before 
a  grand  jury,  the  court,  or  the  judge  in  vacation,  may  order  a  sub- 
pcena  to  be  issued,  directed  to  the  warden  of  such  state  prison,  or 
the  superintendent  or  keeper  of  such  workhouse,  women's  prison,  jail 
or  reformatory  institution,  commanding  him  to  bring  the  witness  named 
in  thie  subpoena  before  the  court. 

1897.  Keeper  to  bring  witness. — 256.  Such  warden,  superintendent, 
or  deeper  upon  receiving  such  subpcena,  shall  take  such  witness,  or  cause 
him  to  be  taken,  before  the  court,  at  the  time  and  place  named  in  the 
subpoena,  and  hold  him  until  he  is  discharged  by  the  court.  When 
so  discharged  such  witness  shall  be  returned,  in  the  custody  of  the 
officer,  to  the  place  of  imprisonment  from  which  hi  was  taken;  and 
such  oflBcer  may  command  such  assistance  as  he  deems  proper  for  the 
safe  transportation  of  the  witness. 

1898.  Convict  witness — ^How  kept. — 257.  When  such  witness  is  in 
attendance  upon  any  court,  he  may  be  placed,  for  safe  keeping,  in  the 
jail  of  the  county.  The  county  in  which  the  offense  was  alleged  to 
have  been  committed  shall  pay  the  actual  and  necessary  expense  of 
producing,  keeping  and  returning  such  witness. 
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ARTICLE  16.— THE  TRIAL. 


Minor's  imprisonment. 

Verdict,  different  degrees. 

One  offense  included  in  another. 

Effect  of  conviction  or  acquittal. 

Verdict,  punishment. 

Verdict  in  felonies,  age,  sentence  to 

reformatory. 
Verdict,  age,  sentence  to  state 

prison. 
Copy  of  record  to  superintendent. 
Judgment,  costs. 
Acquittal,  costs. 

[Acts  1905,  p.  684.    In  force  April  16,  1905.] 

1899.  Trial  by  court  or  jury. — 258.  The  defendant  and  prosecuting 
attorney,  with  the  assent  of  the  court,  may  submit  the  trial  to  the 
court.    All  other  trials  must  be  by  jury. 

See  sections  1890-1908,  Burns'  R.  S.  1901,  and  notes. 

1900.  Joint  felony — Separate  trial. — 259.  When  the  indictment  or 
aflSdavit  is  for  a  felony  charged  against  two  or  more  defendants  jointly, 
any  defendant  requiring  it,  before  the  jury  is  sworn,  must  be  tried 
separately. 

See  notes  to  section  1891,  Bums'  R.  S.  1901. 

1901.  Order  of  trial. — 260.  The  jury  being  impaneled  and  sworn, 
the  trial  shall  proceed  in  the  following  order: 

First.  The  prosecuting  attorney  must  state  the  case  of  the  prosecu- 
tion, and  briefly  state  the  evidence  by  which  he  expects  to  support  it; 
and  he  shall  then  offer  the  evidence  in  support  of  the  prosecution. 

Second.  The  defendant,  or  his  counsel,  may  then  state  his  defense, 
and  offer  evidence  in  support  thereof. 

Third.  The  parties  may  then  respectively  offer  rebutting  evidence 
only,  unless  the  court,  for  good  reason,  in  furtherance  of  justice,  per- 
mit them  to  offer  evidence  upon  their  original  case. 

Fourth.  When  the  evidence  is  concluded,  the  prosecuting  attorney 
and  the  defendant  or  his  counsel  may,  by  agreement,  in  open  court, 
submit  the  case  to  the  court  or  jury  trying  the  same,  without  argu- 
ment. But  if  the  case  be  not  so  submitted  without  argument,  the 
prosecuting  attorney  shall  have  the  opening  and  closing  of  the  argu- 
ment; but  he  shall  disclose,  in  the  opening,  all  the  points  relied  on  in 
the  case,  and  if,  in  the  closing,  he  refer  to  any  new  point  or  fact  not 
disclosed  in  the  opening,  the  defendant  or  his  counsel  shall  have  the 
right  of  replying  thereto,  which  reply  shall  close  the  argument  in  the 
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case.  If  the  prosecuting  attorney  shall  refuse  to  open  the  argument, 
the  defendant  or  his  counsel  may  then  argue  the  case.  If  the  defendant 
or  his  counsel  refuse  to  argue  the  case  after  the  prosecuting  attorney 
has  made  his  opening  argument,  that  shall  be  the  only  argument  al- 
lowed in  the  case. 

Fifth.  The  court  must  then  charge  the  jury;  which  charge,  upon 
the  request  of  the  prosecuting  attorney,  the  defendant  or  his  counsel, 
made  at  any  time  before  the  comjmencement  of  the  argument,  shall 
be  in  writing,  and  the  instructions  therein  contained  numbered  and 
signed  by  the  court.  In  charging  the  jury  the  court  must  state  to 
them  all  matters  of  law  which  are  necessary  for  their  information 
in  giving  their  verdict.  If  he  present  the  facts  of  the  case,  he  must 
inform  the  jury  that  they  are  the  exclusive  judges  of  all  questions  of 
fact,  and  that  they  have  a  right  also  to  determine  the  law. 

Sixth.  If  the  prosecuting  attorney,  the  defendant  or  his  counsel  de- 
sire special  instructions  to  be  given  to  the  jury  such  instructions  shall 
be  reduced  to  writing,  numbered  and  signed  by  the  party  or  his  at- 
torney asking  them,  and  delivered  to  the  court  before  the  commence- 
ment of  the  argument.  Such  charge  or  charges  of  the  court,  or  any 
special  instructions,  when  so  written  and  given  by  the  court  shall  in 
no  case  be  orally  qualified,  modified  or  in  any  manner  orally  explained 
to  the  jury  by  the  court. 

Se«  notes  to  section  1892,  Burns'  R.  8.  1901. 

In  making  an  opening  statement  to  the  jury  in  a  criminal  action  it  is  proper  to  make 
a  sufficient  statement  of  the  law  to  enable  the  jury  to  appreciate  the  evidence  as  it  is 
adduced.     Coppenhaver  v.  State,  160  Ind.  540. 

When  the  court  is  requested  to  give  special  instructions  to  the  jury  they  must  be 
written,  numbered,  signed  and  delivered  to  the  court  before  the  commencement  of  the 
argument.  Harris  v.  State,  165  Ind.  265;  Collett  v.  State,  156  Ind.  64;  Musser  v.  State, 
157  Ind.  423;  Starr  v.  State,  160  Ind.  661. 

The  court  is  not  required  to  instruct  a  jury  as  to  the  law  concerning  the  proceedings 
had  when  the  accused  is  acquitted  on  the  ground  of  insanity,  but  such  matter  is  proper 
to  be  commented  on  in  argument  to  the  jury.    Coppenhaver  v.  State,  160  Ind.  540. 

1902.  Beasonable  doubt.— 261.  A  defendant  is  presumed  to  be  in- 
nocent until  the  contrary  is  proved.  When  there  is  a  reasonable  doubt 
whether  his  guilt  is  satisfactorily  shown,  he  must  be  acquitted.  When 
there  is  a  reasonable  doubt  in  which  of  two  or  more  degrees  of  an 
offense  he  is  guilty,  he  must  be  convicted  of  the  lowest  degree  only. 

See  notes  to  section  1893,  Bums'  R.  S.  1901. 

1903.  Juror— Personal  knowledge. — 262.  If  a  juror  have  any  per- 
sonal knowledge  respecting  any  fact  material  to  the  cause,  he  must 
declare  it  in  open  court  during  the  trial.  If,  during  the  retirement 
of  the  jury,  a  juror  declare  a  fact  which  could  be  evidence  in  the  cause, 
as  of  his  own  knowledge,  the  jury  must  return  into  court.  In  either 
of  these  eases,  the  juror  making  the  statement  must  be  sworn  as  a 
witness,  and  examined  in  the  presence  of  the  parties.     If  the  court 
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deem  any  such  evidence  material  to  the  cause,  the  jury  shall  be  dis- 
charged without  prejudice  and  another  jury  summoned  to  try  the  cause. 

1904.  Jurors  instructed  at  adjournment. — 263.  When  the  jurors  are 
permitted  to  separate,  after  being  impaneled,  and  at  each  adjournment, 
they  must  be  admonished  by  the  court  that  it  is  their  duty  not  to 
converse  among  themselves,  nor  suffer  others  to  converse  with  them, 
on  any  subject  connected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon,  until  the  cause  is  finally  submitted  to  them. 

See  notes  to  section  1895,  Bums'  R.  S.  1001. 

1905.  Inspection  of  place. — 264.  Whenever,  in  the  opinion  of  the 
court  and  with  the  consent  of  all  the  parties,  it  is  proper  for  the 
jury  to  have  a  view  of  the  place  in  which  any  material  fact  occurred, 
it  may  order  them  to  be  conducted  in  a  body,  under  the  charge  of  an 
officer,  to  the  place,  which  shall  be  shown  to  them  by  some  person 
appointed  by  the  court  for  that  purpose.  While  the  jury  are  thus 
absent,  no  person,  other  than  the  officer  and  the  person  appointed 
to  show  them  the  place,  shall  speak  to  them  on  any  subject  connected 
with  the  trial. 

See  notes  to  section  1896,  Burns'  R.  S.  1901. 

1906.  Deliberation  —  Communicating.— 265.  After  h  e  a  r  in  g  the 
charge,  the  jury  may  either  decide  in  court  or  retire  for  deliberation. 
They  may  retire  under  the  charge  of  an  officer,  who  must  be  sworn 
by  the  clerk  to  keep  them  together  in  some  private  and  convenient 
place,  and  furnish  them  food  as  directed  by  the  court,  and  not  permit 
any  person  to  speak  or  communicate  with  them,  nor  do  so  himself  un- 
less by  order  of  the  court,  or  to  ask  them  whether  they  have  agreed 
upon  their  verdict,  and  return  them  into  court,  when  so  agreed,  or 
when  ordered  by  the  court.  The  officer  shall  not  communicate  to 
any  person  the  state  of  their  deliberations;  and  if  he  does  he  shall 
be  punished  as  for  a  contempt,  and  shall  not  be  further  employed 
as  a  bailiff  in  such  court. 

See  notes  to  section  1897,  Burns'  R.  S.  1901. 

It  is  improper  for  the  judge  to  send  to  a  jurj  any  communication  by  a  bailiff  con- 
cerning the  case  while  the  jury  is  deliberating  upon  a  verdict.  Coolman  v.  State,  163 
Ind.  508. 

1907.  Verdict — ^Polling  jury. — 266.  When  the  jury  have  agreed  upon 
their  verdict,  they  must  be  conducted  into  court  by  the  officer  hav- 
ing them  in  charge.  Their  names  must  then  be  called,  and,  if  all  ap- 
pear, their  verdict  must  be  rendered  in  open  court.  If  all  do  not  appear, 
the  rest  must  be  discharged  without  giving  a  verdict,  and  the  cause 
must  be  tried  again  at  the  same  or  the  next  term.  The  defendent  shall 
have  the  right,  in  all  criminal  cases,  to  have  the  jury  polled. 

See  notes  to  section  1898,  Bums*  R.  S.  1901. 


Digitized  by 


Google 


183  TKIAL— VERDICT.  §  1908 

1908.  Wrong  offense  charged. — 267.  When  it  appears,  at  any  time 
before  verdict  or  finding,  that  a  mistake  has  been  made  in  charging 
the  proper  oflfense,  or  that  the  defendant  is  guilty  of  an  offense  not 
charged,  such  defendant  shall  not  be  discharged,  if  there  appear  to 
be  good  cause  to  detain  him  in  custody;  but  the  court  must  recognize 
him  to  answer  to  the  offense  and,  if  necessary,  recognize  the  witnesses 
to  appear  and  testify. 

1909.  Trial  in  wrong  connty. — 268.  When  it  appears,  at  any  time 
before  verdict  or  finding,  that  the  defendant  is  prosecuted  in  a  county 
not  having  jurisdiction  of  the  offense,  the  court  shall  order  that  all 
the  papers  and  proceedings  be  certified  and  transmitted  to  the  proper 
court  of  the  proper  county,  and  order  the  sheriff  to  take  the  defendant 
and  deliver  him  to  the  sheriff  of  the  proper  county,  there  to  await  the 
action  of  the  proper  court  of  such  county.  The  witnesses  also  shall  be 
recognized  to  appear  at  such  other  court,  that  the  prosecution  may 
be  proceeded  with  according  to  law. 

1910.  Jury  discharged. — ^269.  When  a  jury  has  been  impaneled  or 
cause  submitted  in  either  case  contemplated  in  the  last  two  preceding 
sections,  such  jury  may  be  discharged  or  submission  set  aside  without 
prejudice  to  the  prosecution. 

1911.  Kinor's  imprisonment. — ^270.  When  any  person  under  the  age 
of  twenty-one  years  shall  be  convicted  of  any  crime  the  punishment 
for  which  is  imprisonment  in  the  state  prison,  or  in  the  Indiana  re- 
formatory, imprisonment  in  the  county  jail  for  any  determined  period 
may  be  substituted. 

See  notes  to  section  1902,  Burns'  R.  S.  1901. 

1912.  Verdict — ^Different  degrees. — ^271.  Upon  an  indictment  or  af- 
fidavit for  an  offense  consisting  of  different  degrees,  the  jury  may  find 
the  defendant  not  guilty  of  the  degrees  charged  in  the  indictment  or 
affidavit,  and  guilty  of  any  degree  inferior  thereto  or  of  an  attempt 
to  commit  the  offense. 

See  notes  to  section  1903,  Burns'  R.  S.  1901. 

On  a  charge  of  murder  by  administering  poison  there  may  be  a  verdict  finding  the 
defendant  guilty  of  Yoluntary  manslaughter.    Hasenfuss  v.  State,  156  Ind.  246. 

1913.  One  offense  included  in  another. — 272.  In  all  other  cases  the 
defendant  may  be  found  guilty  of  any  offense,  the  commission  of  which 
is  necessarily  included  in  that  with  which  he  is  charged  in  the  indict- 
ment or  affidavit. 

See  not«e  to  section  1904,  Bums'  R.  S.  1901. 

1914.  Effect  of  conviction  or  acquittal. — ^273.  When  the  defendant 
has  been  convicted  or  acquitted  upon  an  indictment  or  affidavit  for 
an  offense  consisting  of  different  degrees,  the  conviction  or  acquittal 
shall  be  a  bar  to  another  indictment  or  affidavit  for  the  offense  charged 
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in  the  former,  or  for  any  lower  degree  of  that  offense,  or  for  an  offense 
necessarily  included  therein. 
See  notes  to  section  1905,  Burns'  R.  S.  1901. 

1915.  Verdict,  punishment. — 274.  When  the  defendant  is  found 
guilty,  the  jury,  except  in  the  cases  provided  for  in  the  next  three 
sections,  must  state,  in  the  verdict,  the  amount  of  fine  and  the  pun- 
ishment to  be  inflicted;  where  the  plea  is  guilty,  or  the  trial  is  by 
the  court,  the  court,  subject  to  the  same  exception,  shall  assess  the 
amount  of  fine  and  fix  the  punishment  to  be  inflicted. 

See  notes  to  section  1906,  Burns'  R.  S.  1901. 

1916.  Verdict  in  felonies — ^Age — Sentence  to  reformatory. — 275.    In 

all  cases  of  felony  tried  before  any  court  or  jury  in  the  state,  if  the  de- 
fendant, being  a  male  person,  be  found  guilty  of  any  crime  other  than 
treason  or  murder,  it  shall  be  the  duty  of  the  court  or  jury  to  further 
find  whether  he  is  over  sixteen  and  less  than  thirty  years  of  age.  If 
such  defendant  be  found  to  be  between  said  ages,  it  shall  be  stated  in  the 
finding  or  verdict  only  that  he  is  guilty  of  the  crime  charged,  naming 
it,  and  that  his  age  is  that  so  found  to  be  his  true  age.  In  such  case, 
the  court,  instead  of  pronouncing  against  the  defendant  a  definite  term 
of  imprisonment  in  the  state  prison,  shall  sentence  him  to  the  custody  of 
the  board  of  managers  of  the  Indiana  reformatory,  to  be-  confined  in 
said  reformatory,  or  at  such  other  place  as  may  be  designated  by  such 
board  where  he  can  be  safely  and  properly  cared  for,  as  guilty  of  the 
crime  so  found  against  him,  and  that  he  be  confined  therein  for  a  term 
not  less  than  the  minimum  nor  more  than  the  maximum  time  prescribed 
by  the  statutes  of  this  state  as  the  punishment  for  such  offense,  subject 
to  the  rules  and  regulations  established  by  such  board  of  managers. 
And  it  shall  be  the  duty  of  such  board  to  receive  all  such  convicted  per- 
sons; any  provision  of  this  act  requiring  the  courts  of  this  state  to  sen- 
tence such  persons  to  the  state  prison  is  hereby  so  modified  as  to  make  it 
the  duty  of  the  courts  to  sentence  them  to  the  reformatory.  The  board 
of  managers,  after  such  minimum  period,  may  terminate  such  imprison- 
ment when  the  rules  and  requirements  of  the  reformatory  have  been 
lived  up  to  and  fulfilled. 

See  notes  to  section  1906a,  Burns'  R.  S.  1901. 

The  punishment  to  be  adjudged  under  the  indeterminate  sentence  statute  is  the  maxi- 
mum time  prescribed  by  the  statute.    Terry  v.  Byers,  161  Ind.  360. 

Courts  can  not  control  the  action  of  the  board  of  managers  of  the  Indiana  Reforma- 
tory as  to  the  discharge  of  prisoners  in  accordance  with  the  rules  of  such  institution. 
Terry  v.  Byers,  161  Ind.  360. 

1917.  Verdict— Age— Sentence  to  state  prison. — 276.    Whenever  any 

male  person  thirty  years  of  age  or  over  shall  be  on  trial  for  any  felony  ex- 
cept treason  or  murder,  the  court  or  jury  trying  the  cause  shall  ascertain 
only  his  age  and  whether  he  is  guilty  of  the  offense  charged;  and  if 
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more  than  one  oflfense  be  charged  it  shall  be  found  of  which,  if  any,  of 
such  offenses  he  is  guilty,  and  of  which,  if  any,  he  is  not  guilty.  In- 
stead of  pronouncing  against  such  defendant  a  definite  term  of  im- 
prisonment, the  court,  after  such  finding  or  verdict  of  guilty,  shall  pro- 
nounce against  him  a  sentence  of  imprisonment  in  the  state  prison  for 
an  indeterminate  period,  stating  in  such  sentence  the  maximum  and 
minimum  limits  thereof,  as  such  maximum  and  minimum  limits  of  time 
for  the  punishment  of  such  offense  are  now  or  may  hereafter  be  pre- 
scribed by  law. 
See  notes  to  section  1906b,  Burns'  R.  S.  1901. 

1918.  Copy  of  rec<ml  to  superintendent.— 277.  The  clerk  of  each 
court  sentencing  a  criminal  under  the  provisions  of  either  of  the  two 
preceding  sections  shall  transmit  with  the  commitment  a  record  con- 
taining a  copy  of  the  indictment  or  affidavit  filed  in  the  case,  the  name 
and  residence  of  the  judge  presiding  at  the  trial,  also  of  the  prosecuting 
attorney,  and  of  each  of  the  jurors  and  witnesses,  besides  a  statement 
of  any  fact  which  the  judge  may  deem  necessary  for  a  full  comprehen- 
sion of  the  cause. 

1919.  Judgment— Gosts. — 278.  When  the  defendant  is  found  guilty, 
the  court  shall  render  judgment  accordingly;  and  the  defendant  shall 
be  liable  for  all  costs,  unless  the  court  or  jury  trying  the  cause  ex- 
pressly find  otherwise. 

See  notes  to  section  1907,  Burns'  R.  S.  1901. 

1920.  Acquittal— Costs.— 279.  When  a  defendant  is  acquitted  in  a 
criminal  action,  he  shall  not  be  liable  for  any  costs,  except  when  other- 
wise provided  in  this  act. 

See  notes  to  section  1908,  Burns'  R.  S.  1901. 

ARTICLE  n.—NEW  TRIAL. 

SBC.  SEC. 

1921.  Definition.  1923.    Causes— Motion. 

1922.  Effect  of  granting. 

[Acts  1906,  p.  584.     In  force  April  16,  1906.] 

1921.  Definition. — ^280.  A  new  trial  is  a  re-examination  of  the  issues 
in  the  same  court. 

See  sections  1909-1911,  Bums'  R.  8.  1901,  and  notes. 

1922.  Effect  of  granting. — 281.  The  granting  of  a  new  trial  places 
the  parties  in  the  same  position  as  if  no  trial  had  been  had;  the  former 
verdict  cannot  be  used  or  referred  to,  either,  in  the  evidence  or  the 
argument. 

See  note  to  section  1910,  Bums'  R.  8.  1901. 
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If  a  defendant  is  found  guilty  on  an  indictment  containing  several  counts  and  he  ob- 
tains a  new  trial,  the  case  stands  as  if  no  trial  had  ever  been  had.  State  v.  Balsley, 
159  Ind.  395. 

1923.  Gauses — ^Motion. — 282.  The  court  shall  grant  a  new  trial  to 
the  defendant  for  the  following  causes,  or  any  of  them: 

First.  Irregularities  in  the  proceedings  of  the  court,  or  jury,  or  for 
any  order  of  the  court  or  abuse  of  discretion  by  which  the  defendant 
was  prevented  from  having  a  fair  trial. 

Second.  When  the  jury  has  separated  without  leave  of  the  court, 
after  retiring  to  deliberate  upon  the  verdict. 

Third.  When  the  jury  has  received  and  considered  any  evidence, 
paper  or  document  not  authorized  by  the  court. 

Fourth.  When  the  jury  has  been  guilty  of  any  misconduct  tending  to 
prevent  a  fair  and  due  consideration  of  the  case. 

Fifth.  When  the  verdict  has  been  found  by  means  other  than  a 
fair  expression  of  opinion  on  the  part  of  all  the  jurors. 

Sixth.  Accident  or  surprise  which  ordinary  prudence  could  not  have 
guarded  against. 

Seventh.     Error  of  law  occurring  at  the  trial. 

Eighth.  Newly  discovered  evidence,  material  for  the  defendant, 
which  he  could  not,  with  reasonable  diligence,  have  discovered  and 
produced  at  the  trial. 

Ninth.  When  the  verdict  of  the  jury  or  the  finding  of  the  court  is 
contrary  to  law,  or  is  not  sustained  by  suflficient  evidence. 

The  motion  for  a  new  trial  and  the  causes  therefor  shall  be  in  writing 
and  must  be  filed  within  thirty  days  from  the  date  of  the  verdict  or 
finding;  and  any  such  cause  not  disclosed  in  the  record  shall  be  sustained 
by  affidavit.  The  motion  must  be  filed  in  open  court,  if  the  court  be  then 
in  session ;  otherwise  it  shall  be  filed  with  the  clerk  of  the  court. 

See  notes  to  section  1911,  Bums*  R.  S.  1901. 

Motions  for  new  trials  must  state  with  a  reasonable  degree  of  certainty  the  cauaee  for 
which  a  new  trial  is  asked.    Collett  v.  State,  156  Ind.  64. 

An  assignment  in  a  motion  for  a  new  trial  that  the  verdict  is  contrary  to  law  is 
sufficient  to  raise  the  question  whether  there  is  evidence  sufficient  to  sustain  the  ver- 
dict.    Chapman  v.  State.  1.57  Ind.  300. 


ARTICLE  18.— ARREST  OF  JUDGMENT. 

SEC.  SEC. 

1924.     Causes.  1925.    Defendant  recommitted. 

[Acts  1905,  p.  584.     In  force  April  15,  1906.] 

1924.  Causes. — 283.  A  motion  in  arrest  of  judgment  is  an  application 
in  writing,  on  the  part  of  the  defendant,  asking  that  no  judgment  be 
rendered  on  a  plea,  finding  or  verdict  of  guilty,  and  may  be  granted 
by  the  court  for  either  of  the  following  causes: 
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First.  That  the  grand  jury  which  found  the  indictment  had  no  legal 
authority  to  inquire  into  the  offense  charged,  for  the  reason  that  such 
offense  was  not  within  the  jurisdiction  of  the  court. 

Second.  That  the  facts  stated  in  the  indictment  or  aflSdavit  do  not 
constitute  a  public  offense. 

The  court  may  also,  on  its  view  of  any  of  these  defects,  arrest  the 
judgment  without  motion.  The  effect  of  allowing  a  motion  in  arrest 
of  judgment  is  to  place  the  defendant  in  the  same  situation  in  which 
he  was  before  the  indictment  was  found  or  affidavit  filed,  except  in 
cases  otherwise  provided  for. 

See  sectioiiB  1912,  1913,  Burns'  R.  S.  1901,  and  notes. 

Motions  in  arrest  of  judgment  and  the  ruling  thereon  are  a  part  of  the  record 
without  a  biU  of  exceptions,  and  such  matters  can  not  be  put  in  the  record  by  a  bill  of 
exceptions.    Harris  v.  State,  155  Ind.  15. 

Motions  in  arrest  of  judgment  must  be  in  writing  and  must  state  the  causes  there- 
for.   Nichols  V.  State,  28  App.  674. 

1926.  Defendant  recommitted. — ^284.  When  judgment  is  arrested  in 
any  case,  and  there  is  reasonable  ground  to  believe  that  the  defendant 
can  be  convicted  of  an  offense,  if  properly  charged,  the  court  may 
order  the  defendant  to  be  recommitted  or  admitted  to  bail  anew,  to 
answer  a  new  indictment  or  aflSdavit. 

See  note  to  section  1913,  Bums'  R.  S.  1901. 


ARTICLE  19.— EXCEPTIONS. 

SEC.  6EC. 

1926.  Exceptions,  taking.  1929.     Disability     of    judge,    presenting   to 

1927.  Appeal  by  state.  clerk. 

1928.  Exceptions,  time  for  bill.  1930.    Contents  of  bill,  record. 

[Acts  1905,  p.  584.    In  force  April  15,  1906.] 

1926.  Exceptions,  taking. — ^285.  On  the  trial  of  a  criminal  prosecu- 
tion, exception  may  be  taken  by  the  defendant  to  any  decision  of  the 
court  upon  a  matter  of  law,  by  which  his  substantial  rights  are  prejudiced. 

See  sections  1914-1918,  Bums'  R.  S.  1901,  and  notes. 

1927.  Appeal  by  state. — ^286.  The  prosecuting  attorney  may  except 
to  any, decision  of  the  court  during  the  prosecution  of  any  cause,  and  re- 
serve the  point  of  law  for  the  decision  of  the  supreme  court.  The  bill 
of  exceptions  must  state  clearly  so  much  of  the  record  and  proceedings  as 
may  be  necessary  for  a  fair  statement  of  the  question  reserved.  In 
case  of  the  acquittal  of  the  defendant,  the  prosecuting  attorney  may 
take  the  reserved  case  to  the  supreme  court  upon  an  appeal  at  any  time 
within  one  year.  The  supreme  court  is  not  authorized  to  reverse  the 
judgment  upon  such  appeal,  but  only  to  pronounce  an  opinion  upon  the 
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correctness  of  the  decision  of  the  trial  court.  The  opinion  of  the  supreme 
court  shall  be  binding  upon  the  inferior  courts  and  shall  be  a  uniform  rule 
of  decision  therein.  When  the  decision  of  the  trial  court  is  decided  to 
be  erroneous,  the  appellee  must  pay  the  costs  of  the  appeal. 

See  notes  to  section  1915,  Burns*  R.  S.  1901.  Appeal  by  state,  sections  1967,  1968. 

When  the  state  is  authorized  to  appeal  on  reserved  questions  of  law,  the  prosecut- 
ing attorney  may  take  all  steps  necessary  to  perfect  the  appeal  and  may  assign  errors 
in  the  supreme  court.    State  v.  Sopher,  167  Ind.  360. 

The  state  may  appeal  from  the  action  of  the  court  in  dismissing  a  proceeding  for 
indirect  contempt  of  court.     State  v.  Rockwood,  159  Ind.  94. 

When  a  defendant  is  tried  on  an  agreed  statement  of  facts  and  is  acquitted,  the  state 
can  not  appeal  and  obtain  a  review  of  the  decision  of  the  court  as  to  the  sufficiency  of 
the  facts.    State  v.  Phillips,  25  App.  579. 

The  state  on  an  appeal  on  reserved  questions  of  law  may  obtain  a  review  of  instruc- 
tions given  to  the  jury.     State  v.  Harrison,  162  Ind.  542;  State  v.  Moore,  27  App.  83. 

1928.  Exceptions,  time  for  bill. — 287.  The  party  objecting  to  a  de- 
cision must  except  thereto  at  the  time  the  decision  is  made;  but  he 
may  reduce  such  exception,  or  exceptions,  to  writing  at  any  time  during 
the  term,  or,  by  leave  of  court,  within  such  time  thereafter  as  the  court 
may  allow.  All  bills  of  exceptions  must  be  presented,  within  the  time 
allowed,  for  the  signature  and  approval  of  the  judge,  after  which  they 
shall  be  filed  with  the  clerk:  Provided,  That  if  a  motion  for  a  new 
trial  shall  be  filed  in  a  cause,  in  which  motion  any  decision,  so  excepted 
to,  is  assigned  as  a  reason  for  such  new  trial,  such  motion  shall  carry 
such  decision  and  exception  forward  to  the  time  of  ruling  on  such 
motion;  and  time  may  then  be  given  by  the  court  within  which  to  re- 
duce such  exception,  or  exceptions,  to  writing,  and  to  prepare  and  present 
such  bill  of  exceptions. 

See  notes  to  section  1916,  Burns'  R.  S.  1901. 

When  matters  are  a  part  of  the  record  without  a  bill  of  exceptions,  such  matters  can 
not  be  put  in  the  record  by  a  bill  of  exceptions.    Harris  v.  State,  155  Ind.  15. 

Bills  of  exception  must  be  filed  at  the  term  at  which  the  cause  is  disposed  of  unless 
special  leave  is  given  to  file  the  same  after  the  term.  Klein  v.  State,  157  Ind.  146; 
Meyers  v.  State,  163  Ind.  345;  State  v.  Chenoweth,  163  Ind.  94. 

If  time  is  given  to  file  a  bill  of  exceptions  beyond  the  term,  such  leave  must  be 
granted  before  or  at  the  time  of  rendition  of  judgment.  State  v.  Kirk,  157  Ind.  113; 
Nichols  V.  State,  28  App.  674. 

An  original  bill  of  exceptions  containing  the  evidence  may  be  made  a  part  of  the  rec- 
ord in  criminal  actions.    Dunn  v.  State,  162  Ind.  174. 

If  a  bill  of  exceptions  is  signed  and  filed  on  the  same  day,  it  will  be  presumed  to 
have  been  signed  before  it  was  filed.    Dunn  v.  State,  162  Ind.  174. 

The  record  must  show  that  a  bill  of  exceptions  was  filed,  and  such  filing  can  not  be 
shown  by  a  recital  in  the  bill  nor  by  the  file  marks  of  the  clerk.  Harris  v.  State,  .155 
Ind.  16;  Bingle  v.  State,  161  Ind.  369. 

1929.  Disability  of  judge,  presenting  to  clerk. — ^288.  In  case  of  the 
death,  disability  or  absence  of  the  judge  trying  the  cause,  the  bill  of 
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exceptions  may  be  presented  to  the  clerk,  who  shall  indorse  thereon  the 
date  of  such  presentation  and  such  presentation  to  the  clerk,  if  made  with- 
in the  time  allowed  by  the  order  of  the  court,  shall  be  regarded  as  a  com- 
pliance with  such  order;  and  in  case  of  the  death,  resignation  or  removal 
from  office  of  such  judge,  his  successor  shall  be  authorized  to  approve  and 
sign  such  bill  of  exceptions.  When  the  judge  has  been  appointed  specially, 
and,  by  reason  of  the  death,  disability  or  absence  of  such  special  judge, 
his  approval  of  the  bill  of  exceptions  can  not  be  procured,  then  the  regu- 
lar judge  may  approve  the  bill. 

1930.  Contents  of  bill— Kecord.— 289.  The  bill  of  exceptions  must 
contain  so  much  of  the  evidence  as  is  necessary  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken;  but  it  shall  not  be  nec- 
essary for  the  bill  to  contain  all  of  the  evidence  given  in  the  cause 
or  proceeding,  unless  the  decision  of  the  court,  or  the  verdict  of  the 
jury,  shall  be  called  in  question  as  being  contrary  to  law,  or  not  sus- 
tained by  sufficient  evidence.  In  case  an  original  bill  of  exceptions 
shall  be  incorporated  into  the  transcript  of  the  record  of  any  case  on 
appeal,  such  original  bill  shall,  in  every  case,  constitute  a  part  of  such 
transcript,  as  if  copied  therein  by  the  clerk,  whether  such  original 
bill  or  a  copy  thereof  is  specified  in  the  praecipe,  or  otherwise  directed 
to  be  incorporated  in  such  transcript :  Provided,  That  every  pleading,  mo- 
tion in  writing,  report,  deposition  or  other  paper,  filed  or  offered  to  be 
filed,  in  any  cause  or  proceeding,  whether  received  by  the  court,  re- 
fused or  stricken  out,  shall  be  a  part  of  the  record  from  the  time  of 
such  filing  or  offer  to  file ;  and  any  order  or  action  of  the  court  in  respect 
to  any  such  pleading,  motion  in  writing,  report,  deposition  or  other 
paper,  and  every  exception  thereto  taken  by  any  party  shall  be  entered 
by  the  clerk  on  the  minutes  or  record  of  the  court,  and  the  same  when 
so  entered  shall  be  a  part  of  the  record  without  any  bill  of  exceptions. 
Every  oral  motion,  and  the  ruling  of  the  court  thereon  and  the  excep- 
tions taken  thereto,  shall  be  entered  upon  the  record  or  minutes  of 
the  court  and  shall  be  a  part  of  the  record  without  any  bill  of  excep- 
tions: *^And  provided,  further.  That  a  motion  to  strike  out  or  insert 
any  matter,  and  the  ruling  thereon,  shall  not  be  a  part  of  the  record 
without  a  bill  of  exceptions,  imless  the  matter  to  be  stricken  out  or 
inserted  is  set  out  in  full  in  such  motion.*' 

See  notes  to  section  1917,  Burns'  R.  S.  1901. 

When  matters  are  a  part  of  the  record  without  a  biU  of  exceptions,  such  matters 
can  not  be  made  a  part  of  the  record  by  a  bill  of  exceptions.  Harris  v.  State,  155 
Ind.  15. 
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ARTICLE  20.— .JUDGMENT. 


8EC. 

SKC. 

1931. 

When  pronounced. 

1946. 

1932. 

Defendant  present. 

1947. 

1933. 

Defendant  brought   into  court. 

1948. 

1934. 

Warrant  for  arrest. 

1949. 

1935. 

Defendant  asked  to  show  cause. 

1950. 

1936. 

Judgment  rendered. 

1951. 

1936a. 

Defendant  insane,  inquest,  commit- 

1952. 

ment. 

1953. 

1936b. 

Sanity  recovered,  order  of  court. 

1954. 

1936c. 

Witnesses,  exanunation,  fees. 

1955. 

1936d, 

Sheriflf,  fees. 

19.56. 

1937. 

Binding  to  keep  the  peace. 

1957. 

1938. 

Judgment  for  fine  and  costs. 

1958. 

1939. 

Costs,  what  not  to  be  taxed. 

1959. 

1940. 

Abatement  of  nuisance. 

1960. 

1941. 

Stay  of  execution. 

1961. 

1942. 

Execution. 

1962. 

1943. 

Time  of  imprisonment. 

1963. 

1944. 

Fine,  commitment,  stay  expired, 

1964. 

arrest. 

1965. 

1945. 

Male    prisoners,     jail,     workhouse, 
labor. 

Guards. 

Copy  of  judgment  to  sheriff. 
Sheriff  to  deliver  prisoner. 
Female  attendant  to  woman. 
May  demand  assistance.     • 
Convict  kept  at  labor. 
Death  penalty,  executioner. 
Warrant  for  execution. 
Sheriff's  duty. 

Prisoner  confined — ^Who  may  see. 
Execution  inside  prison. 
Who  may  be  present. 
Escape,  re-arrest. 
Escape  from  warden. 
Respite,  death,  pardon. 
Warden's  pay   for  execution. 
Execution  of  women. 
Pregnancy  of  female  prisoner. 
Inquiry,  attendants,  finding. 
Execution     suspended,     governor's 
warrant. 


.[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

1931.  When  pronounced. — 290.  After  a  finding  or  verdict  of  guilty, 
against  the  defendant,  if  a  new  trial  be  not  granted,  or  the  judgment 
be  not  arrested,  the  court  must  pronounce  judgment. 

See  sections  1919-1953,  Bums'  R.  S.  1901,  and  notes. 

1932.  Defendant  present. — 291.  For  the  purpose  of  judgment,  if  the 
conviction  be  for  an  offense  punishable  by  death  or  imprisonment,  the 
defendant  must  be  personally  present;  if  for  a  fine  only  he  must  be 
personally  present,  or  some  Tesponsible  person  must  undertake  for 
him  to  replevy  the  judgment  and  costs ;  judgment  may  then  be  rendered 
in  his  absence. 

1933.  Defendant  brought  into  court.— 292.  When  the  defendant  is 
convicted  of  any  offense,  if  he  be  in  custody,  the  court  may  direct  the  offi- 
cer in  whose  custody  he  is  to  bring  him  before  it  for  judgment. 

1934.  Warrant  for  arrest. — ^293.  If  in  any  case  the  defendant  be  not 
present  when  his  personal  attendance  is  necessary,  the  court  may  order 
the  clerk  to  issue  a  warrant  for  his  arrest,  which  may  be  served  in  any 
county  of  this  state,  as  a  warrant  of  arrest  in  other  cases  is  served. 

See  notes  to  section  1922,  Bums'  R.  S.  1901. 

1935.  Defendant  asked  to  show  cause. — ^294.  When  the  defendant 
appears  for  judgment,  he  must  be  informed  by  the  court  of  the  verdict  of 
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the  jury,  or  the  finding  of  the  court,  and  asked  whether  he  have  any 
legal  cause  to  show  why  judgment  should  not  be  pronounced  upon 
him. 

See  note*  to  section  1923,  Burns'  R.  S.  1901. 

1936.  Judgment  rendered. — ^295.  If  no  sufficient  cause  be  alleged  or 
appear  to  the  court  why  judgment  should  not  be  pronounced,  it  shall 
thereupon  be  rendered. 

See  note  to  section  1924,  Burns*  R.  S.  1901. 

[Acts  1905,  p.  174.    In  force  April  15,  1905.] 

1936a.  Defendant  insane,  inquest,  commitment. — 1.  That  when  the 
defendant  in  a  criminal  cause  appears  for  judgment,  and  the  court, 
either  from  his  own  knowledge  or  upon  the  suggestion  of  any  person, 
has  reasonable  ground  for  believing  the  defendant  to  be  insane,  the 
question  of  his  insanity  shall  be  determined  by  a  jury  of  twelve  qualified 
jurors,  to  be  summoned  and  impaneled  as  directed  by  the  court.  If 
the  jury  do  not  find  him  insane  judgment  shall  be  pronounced.  If  the 
jury  find  him  insane  the  court  shall  enter  an  order  on  his  record  direct- 
ing that  the  defendant  be  confined  in  a  state  insane  hospital. 

1936b.  Sanity  recovered — Order  of  court. — 2,  Whenever  the  defend- 
ant shall  become  sane  the  superintendent  of  the  insane  hospital  shall 
certify  the  fact  to  the  proper  court,  who  shall  enter  an  order  on  his 
record,  directing  the  sheriff  to  return  the  defendant,  that  judgment 
may  be  pronounced ;  or,  the  court  may  enter  such  order  in  the  first  in- 
stance, whenever  he  shall  receive  information  of  defendant's  restoration 
to  sanity. 

1936c.  Witnesses— Examination — ^Pees. — 3.  In  order  that  the  defend- 
ant's sanity  may  fairly  be  determined,  witnesses  may  be  examined  touch- 
ing their  knowledge  concerning  defendant's  mental  condition;  the  pres- 
ence of  such  witnesses  may  be  compelled  by  compulsory  process,  if  neces- 
sary ;  the  fees  for  such  witnesses  to  be  paid  the  same  as  in  other  criminal 
actions. 

1936d.  Sheriff — ^Pees. — 4.  For  taking  the  defendant  to,  and  return- 
ing him  from  the  insane  hospital,  the  sheriff  or  other  person  acting 
in  his  stead,  shall  be  allowed  the  same  fees,  to  be  paid  out  of  the  county 
treasury,  as  are  now  allowed  for  taking  insane  persons  to  the  hospital. 
The  traveling  and  other  expenses  incurred  by  the  defendant  shall  be 
taxed  as  other  costs  are  taxed  against  him  in  the  action. 

[Acts  1905,  p.  584.    In  force  April  16,  1905.] 

1937.  Binding  to  keep  the  peace. — 296.  In  case  of  a  conviction  for 
an  offense  not  punishable  by  death  or  imprisonment  in  the  state  prison, 
in  addition  to  the  punishment  required  by  law,  the  court  may,  in  its 
discretion,  require  the  defendant  to  enter  into  recognizance,  with  surety 
in  a  reasonable  sum,  to  keep  the  peace  for  any  time  not  exceeding 
one  year,  or,  in  default  thereof,  to  stand  committed. 
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1938.  Judgment  for  fine  and  costs. — 297.  When  the  defendant  is 
adjudged  to  pay  any  fine  and  costs,  the  court  shall  order  him  to  be  com- 
mitted to  the  jail  of  the  county  until  the  same  are  paid  or  replevied 
Such  judgment  shall  be  without  relief  from  valuation  or  appraisement 
laws. 

See  notes  to  section  1926,  Burns'  R.  8.  1901. 

1939.  Costs— What  not  to  be  taxed.— 298.  In  case  of  the  convic- 
tion of  a  defendant,  no  cost  for  mileage  or  attendance  shall  be  taxed 
against  such  defendant  in  behalf  of  any  witness  who  was  summoned 
by  the  state  to  testify,  but  whose  name  was  not  indorsed  upon  the  in- 
dictment or  aflBdavit,  and  who  was  not  sworn  in  the  cause,  or  who, 
if  sworn,  did  not  testify  to  any  material  fact  in  aid  of  the  prosecution. 

1940.  Abatement  of  nuisance. — ^299.  After  any  person  shall  have 
been  convicted  of  erecting,  continuing  or  maintaining  any  public  nui- 
sance, the  court  may  make  it  a  part  of  the  judgment  that  such  nuisance 
be  removed  by  the  proper  officer;  and  no  proceeding  to  condemn  land 
for  a  public  use  shall  bar  any  prosecution  for  erecting,  continuing  or 
maintaining  any  public  nuisance. 

See  notes  to  section  1928,  Burns'  R.  S.  1901. 

1941.  Stay  of  execution. — 300.  Every  defendant  in  a  criminal  ac- 
tion, against  whom  a  judgment  has  been  rendered,  may  stay  the  execu- 
tion for  the  fine  assessed  and  costs  for  ninety  (90)  days  from  the  rendition 
of  the  judgment,  by  entering  replevin-bail  in  like  manner  as  is  provided 
in  civil  actions.  The  entry  of  replevin-bail  shall  have  the  same  force 
as  in   civil   actions. 

See  notes  to  section  1929,  Burns'  R.  S.  1901. 

1942.  Execution. — 301.  Upon  a  judgment  for  a  fine  and  costs,  exe- 
cution shall  be  against  the  property  of  the  defendant,  served  and  returned 
in  the  same  manner  as  in  civil  actions. 

1943.  Time  of  imprisonment. — 802.  Any  person  imprisoned  for  fail- 
ure to  pay  or  replevy  any  fine  or  costs  may  be  ordered  to  be  discharged 
by  the  court,  or  by  the  judge  thereof,  after  being  imprisoned  one  day 
for  every  dollar  of  the  fine  and  costs,  if  it  appear  by  satisfactory  proof 
that  such  person  is  imable  to  pay  or  replevy  the  same;  but  execution 
may  issue  against  the  property  of  the  defendant,  as  in  case  of  other 
judgments. 

See  note  to  section  1931,  Burns'  R.  S.  1901. 

1944.  Fine,  commitment,  stay  expired,  arrest. — 303!  Whenever  a  per- 
son is  adjudged  guilty  of  a  misdemeanor  or  felony,  and  his  punishment 
is  by  fine,  or  by  fine  and  imprisonment  the  judgment  shall  be  that  he 
stand  committed  until  such  fine  is  paid  or  replevied ;  and  it  shall  be 
unlawful  for  the  sheriff  or  constable  to  release  such  person  until  such 
judgment  is  either  paid  in  money  or  replevied  by  good  freehold  surety 
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residing  in  the  county  where  the  judgment  is  rendered.  In  ease  such 
judgment  is  replevied,  it  shall  be  the  duty  of  the  clerk,  justice  of  the 
peace,  or  city  judge,  upon  the  expiration  of  the  time  for  the  stay 
of  execution  thereon,  to  issue  to  the  sheriff  or  constable  a  copy  of 
such  judgment,  with  his  mandate  attached,  under  the  hand  or  hand 
and  seal  of  the  court;  and  it  shall  be  the  duty  of  the  sheriff  or  con- 
stable to  arrest  the  defendant  and  commit  him  to  jail  unless  or  until  such 
fine  and  costs  are  paid :  Provided,  That  any  defendant  imprisoned  under 
the  provisions  of  this  section  may  be  released  therefrom  as  now  provided 
by  law.  Any  clerk,  sheriff,  justice  of  the  peace  or  constable  failing  to 
perform  the  duties  specified  in  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined  in  any  sum  not  to 
exceed  one  hundred  dollars  for  each  offense. 
See  note  to  section  1932,  Burns'  R.  S.  1901. 


1945.  Male  prisoners — Jail — ^Workhouse— Labor.  —  304.  All  able- 
bodied  male  prisoners,  sentenced  to  any  county  jail,  or  workhouse,  while 
held  for  punishment,  or  the  non-payment  of  fine  or  costs,  whether  the 
judgment  embraces  also  imprisonment  or  is  for  a  fine  and  costs  only, 
may  be  put  at  hard  labor  upon  the  public  wharves,  streets,  alleys,  or 
other  thoroughfares  or  public  grounds  in  any  city  or  town  in  the 
county  where  convicted,  or  upon  any  public  road  or  highway  therein, 
or  upon  any  other  public  work,  under  such  rules  and  regulations  as 
the  board  of  commissioners  shall  prescribe;  and  the  sheriff  or  custodian 
of  such  prisoners  shall  obey  all  such  rules  and  regulations. 

1946.  Ouards. — 305.  The  expense  incurred  in  guarding  the  prisoners 
while  at  work  outside  the  limits  of  the  jail  or  workhouse  shall  be  paid 
out  of  the  county  treasury  on  the  order  of  the  board  of  county  com- 
missioners of  such  county.  The  guard  shall  be  appointed  by  the  sheriff, 
and  vested  with  all  the  powers  of  a  bailiff  or  deputy  sheriff,  and  shall 
be,  if  in  any  incorporated  town,  the  marshal  thereof,  and  if  in  any 
city,  the  street  commissioner  thereof,  so  far  as  practicable;  and  such 
guard  shall  be  paid  therefor  out  of  the  county  treasury  such  sum  as 
such  county  board  may  fix  and  deem  just. 

1947.  Copy  of  judgment  to  sheriff. — 306.  When  any  person  is  con- 
victed and  sentenced  to  imprisonment  in  the  state  prison,  Indiana  re- 
formatory or  women's  prison,  the  clerk  must,  without  delay,  certify 
under  the  seal  of  the  court,  a  copy  of  the  judgment  to  the  sheriff. 

1948.  Sheriff  to  deliver  prisoner. — 307.  The  sheriff  must,  within  five 
dayB,  unless  otherwise  ordered  by  the  court,  convey  the  convict  to 
such  prison  or  reformatory,  and  deliver  him  to  the  keeper  thereof, 
with  a  copy  of  the  judgment,  and  take  from  the  keeper  a  receipt 
for  the  convict. 

1949.  Female  attendant  to  woman. — 307a.  The  sheriff  or  other  offi- 
cer charged  with  the  duty  of  conveying  female  patients  to  or  from 
any  hospital  for  the  insane,  or  female  persons  to  or  from  any  of  the 
following  institutions:  the  Indiana  school  for  feeble  minded  youth,  the 
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Indiana  woman's  prison,  the  industrial  school  for  girls,  or  any  penal 
or  reformatory  institution  for  women  or  girls  which  may  hereafter 
be  constructed,  or  any  insane  hospital  or  asylum  for  mental  defectives 
or  any  similar  institution  which  may  hereafter  be  constructed,  shall  be 
accompanied  by  a  woman,  unless  the  transfer  is  made  in  charge  of  a 
woman :  Provided,  That  in  case  the  husband,  father  or  son  of  the  patient 
or  prisoner  shall  accompany  the  officer  such  female  attendant  may  be 
dispensed  with.  Such  female  attendant  shall  be  paid  the  fees  and 
mileage  allowed  by  law  to  the  sheriff  or  his  deputy  in  such  cases. 

1950.  May  demand  assistance. — 308.  The  sheriff,  in  conveying  a 
convict  to  such  prison  or  reformatory,  may  demand  the  assistance  of 
any  sheriff,  jailer  or  citizen,  and  the  use  of  any  jail  in  any  county 
through  which  he  may  pass,  as  occasion  may  require. 

1951.  Convict  kept  at  labor. — 309.  Whenever  any  person  is  impris- 
oned in  the  state  prison,  he  shall  be  kept  at  hard  labor  therein  during 
the  period  for  which  he  was  sentenced. 

1952.  Death  penalty — Executioner. — 310.  The  punishment  of  death 
prescribed  by  law  shall  be  inflicted  by  hanging  by  the  neck  until  the 
person  is  dead,  which  hanging  shall  take  place  before  the  hour  of  sun- 
rise upon  such  day,  not  less  than  one  hundred  days  after  conviction, 
as  the  court  may  adjudge.  The  warden  of  the  state  prison,  or,  in  case 
of  his  death,  disability  or  absence,  his  deputy,  shall  be  the  executioner. 

See  notes  to  section  1941,  Burns*  R.  S.  1901. 

It  is  withm  the  power  of  the  legislature  to  change  the  place  where  the  death  pen- 
alty shall  be  inflicted  after  sentence  is  passed  imposing  such  penalty.  Keith  v.  State, 
157  Ind.  376. 

1963.  Warrant  for  execution. — 311.  Whenever  any  person  is  sen- 
tenced to  death,  the  clerk  of  the  court  in  which  sentence  is  pronounced, 
at  the  expiration  of  two  weeks  thereafter,  shall  issue  his  warrant,  under 
the  seal  of  the  court,  reciting  the  conviction  and  sentence,  and  directed 
to  the  warden  of  the  state  prison,  commanding  him  to  proceed,  at  the 
time  and  place  named  in  the  sentence,  to  carry  the  same  into  execution, 
as  provided  in  the  previous  section,  and  shall  intrust  such  warrant  to 
the  sheriflf  of  the  county,  to  be  by  him  delivered  to  the  said  warden,  to- 
gether with  the  condemned  person,  as  provided  in  the  following  section. 

1964.  SherifT's  duty. — 312.  Immediately  upon  receipt  of  such  war- 
rant the  sheriff  shall  transport  such  condemned  person  to  the  state  prison, 
and  shall  there  deliver  him  and  the  warrant  aforesaid  into  the  hands 
of  the  warden,  and  shall  take  from  the  warden  his  receipt  for  such  per- 
son and  warrant,  which  receipt  the  sheriff  shall  return  to  the  office  of  the 
clerk  of  the  court  where  the  judgment  of  death  was  rendered. 

1955.  Prisoner  confined — ^Who  may  see. — 313.  Upon  the  receipt  of 
such  condemned  person  by  the  warden  of  the  state  prison,  he  shall  be 
confined  therein  until  the  time  for  his  execution  arrives,  and,  while  so 
confined,  all  persons  outside  of  said  prison  shall  be  denied  access  to  him, 
except  his  physician  and  lawyers,  who  shall  be  admitted  to  see  him  when 
necessary  to  his  health  or  the  transaction  of  business,  and  the  relatives, 
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friends  and  spiritual  advisers  of  the  condemned,  who  shall  be  admitted 
to  see  and  converse  with  him  at  all  proper  times,  under  such  reason- 
able regulations  as  may  be  made  by  the  directors  and  warden  of  the 
prison. 

1956.  Sxecution  inside  prison. — 314.  The  execution  shall  take  place 
inside  the  walls  of  the  state  prison,  and  within  an  enclosure  to  be  erected 
or  arranged  for^hat  purpose,  if  none  suitable  exists,  under  the  direction 
of  the  warden  and  the  board  of  directors,  which  enclosure  shall  be  higher 
than  the  gallows,  and  be  so  constructed  as  to  exclude  entirely  the  view 
of  persons  outside. 

1957.  Who  may  be  present. — 315.  The  following  persons  may  be 
present  at  the  execution,  and  none  other :  The  warden  and  such  persons 
as  may  be  necessary  to  assist  him  in  conducting  the  execution;  the  di- 
rectors of  the  prison;  two  physicians,  including  the  prison  physician; 
the  spiritual  adviser  of  the  condemned ;  the  chaplain  of  the  prison ;  and 
any  of  the  relatives  or  friends  of  the  condemned  person,  not  exceeding 
ten  in  number  that  he  may  request  shall  be  admitted. 

1968.  Escape — ^Re-arrest.  316.  If  the  person  condemned  escape  after 
sentence  and  before  his  delivery  to  the  warden,  and  be  not  re-arrested 
until  after  the  time  fixed  for  execution,  any  person  may  arrest  him  and 
commit  him  to  the  jail  of  the  county  in  which  he  was  sentenced;  and 
thereupon  the  court  of  such  county,  on  notice  of  such  arrest  being  given 
by  the  sheriff,  shall  again  appoint  a  time  for  the  execution,  not  less 
than  thirty  days  from  the  date  of  such  appointment,  which  appoint- 
ment shall  be  by  the  clerk  of  said  court  immediately  certified  to  the 
warden  of  the  state  prison,  and  such  clerk  shall  place  such  certificate 
in  the  hands  of  the  sheriff,  who  shall  deliver  the  same,  together  with 
the  warrant  aforesaid  and  the  condemned  person  to  the  warden,  who 
shall  receipt  to  the  sheriff  for  the  same  and  proceed  at  the  appointed 
time  to  carry  the  sentence  of  death  into  execution,  as  hereinbefore 
provided. 

1959.  Escape  from  warden. — 317.  If  the  condemned  person  escape 
after  his  delivery  to  the  warden,  and  be  not  retaken  before  the  time 
appointed  for  his  execution,  any  person  may  arrest  him  and  commit 
him  to  the  state  prison,  whereupon  the  warden  shall  certify  the  fact 
of  his  escape  and  recapture  to  the  court  in  which  sentence  was  passed; 
and  the  court  shall  again  appoint  a  time  for  the  execution,  which  shall 
be  not  less  than  thirty  days  from  the  date  of  such  appointment;  and 
thereupon  the  clerk  of  such  court  shall  certify  such  appointment  to 
the  warden,  who  shall  proceed  at  the  time  so  appointed,  to  execute 
the  condemned,  as  hereinbefore  provided. 

See  note  to  section  1948,  Bums'  R.  S.  1901. 

1960.  Respite— Death— Pardon. — 318.  When  execution  of  sentence 
is  suspended  or  respited  to  another  day,  the  same  shall  be  noted  on  the 
warrant,  and  on  the  arrival  of  such  day  the  warden  shall  proceed  with 
such  execution ;  and  in  case  of  the  death  of  any  condemned  person  before 
the  time  for  his  execution  arrive,  or  of  his  pardon,  or  of  the  commu- 
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tation  of  his  sentence  by  the  governor,  or  of  the  reversal  of  the  judgment 
of  conviction,  no  execution  shall  be  had,  but  in  all  such  cases,  as  well 
as  when  the  sentence  is  executed,  the  warden  shall  return  the  warrant 
and  certificate,  with  a  statement  of  any  such  act  and  with  his  proceedings 
indorsed  thereon,  to  the  clerk  of  the  court  in  which  sentence  was  passed, 
who  shall  record  said  warrant  and  return  in  the  record  of  the  cause. 
See  note  to  section  1049,  Burns*  R.  S.  1901.  ^ 

1961.  Warden's  pay  for  execution. — 319.  The  warden  conducting  the 
execution  shall  be  allowed  therefor  the  sum  of  fifty  dollars,  to  be  paid 
him  out  of  the  treasury  of  the  county  in  which  judgment  of  execution 
was  rendered;  and  the  auditor  of  such  county  shall  draw  his  warrant 
for  said  sum,  payable  to  the  warden  upon  the  certificate  of  the  clerk 
of  such  county,  showing  the  return  by  the  warden  of  the  death  warrant, 
with  execution  of  sentence  indorsed  thereon. 

1962.  Execution  of  woman. — 320.  The  provisions  of  the  foregoing 
sections  in  relation  to  the  infliction  of  the  death  penalty,  shall  extend 
equally,  so  far  as  applicable,  to  the  case  of  any  woman  convicted  and 
sentenced  to  death. 

1963.  Pregnancy  of  female  prisoner. — 321.  If  a  woman  sentenced  to 
death  appear  to  be  pregnant,  and  the  phycician  of  the  prison  shall 
certify  in  writing  to  the  warden  that  in  his  opinion  such  woman  is 
pregnant,  the  warden  shall  forthwith  give  notice  to  the  judge  of  the 
circuit  court  of  the  county  in  which  such  prison  is  located,  and  shall 
also  deliver  a  copy  of  such  certificate  of  such  physician  to  such  judge. 
Such  judge  shall  thereupon  appoint  a  time  at  which  an  inquiry  into 
such  pregnancy  shall  be  had  at  said  prison;  and  the  sheriff  of  such 
county  shall  thereupon  summon  a  jury  of  six  impartial  men  to  meet 
at  said  prison  on  the  appointed  day  for  such  inquiry,  and  shall  also 
give  immediate  notice  to  the  prosecuting  attorney  of  such  county  of  the 
time  and  place  of  such  inquiry. 

1964.  Inquiry  attendants — ^Finding. — 322.  The  judge,  prosecuting  at- 
torney and  clerk  of  such  circuit  court  shall  attend  such  inquiry,  and 
the  clerk  shall  keep  a  record  of  the  proceedings.  Witnesses  may  be 
produced  and  examined  before  the  jury.  The  findings  shall  be  in  writing, 
signed  by  the  foreman  of  the  jury  and  filed  in  the  office  of  the  clerk 
of  the  county  in  which  said  women's  prison  is  located. 

1966.  Execution  suspended — Ctovemor's  warrant. — 323.  If  it  appear 
by  such  finding  that  such  woman  is  with  child,  the  warden  shall  sus- 
pend the  execution  of  the  sentence,  and  shall  transmit  a  copy  of  such 
finding  and  the  record  of  the  proceedings  had  before  such  jury,  duly  cer- 
tified by  such  clerk  under  the  seal  of  the  court,  to  the  governor.  When 
the  governor  becomes  satisfied  that  such  woman  is  no  longer  pregnant, 
he  shall  issue  a  warrant  appointing  a  day  for  her  execution. 
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ARTICLE  21.— APPEAL. 

8EC.  SEC. 

1966.  To  supreme  court.  1975.  Trial  of  appeal. 

1967.  By  state,  causes.  1976.  Informality,  correction,  dismissal. 

1968.  Appeal  by  state.  1977.  Technical    errors    disregarded. 

1969.  Transcript  on  state's  appeal.  1978..  Power  of  court  on  appeal. 

1970.  Effect  of  state's  appeal.  1979.  Rehearing. 

1971.  Appeals,  time  for.  1980.  Opinions  written  and  recorded. 
19721  Any  defendant  may  appeal.  1981.  Judgment  of  court. 

1973.  How  tak'en.  1982.    Affirmance. 

1974.  By  defendant,  effect 

[Acts  1906,  p.  684.    In  force  April  16,  1906.1 

1966.  To  supreme  court. — 324.  An  appeal  to  the  supreme  court  or 
to  the  appellate  court,  may  be  taken  by  the  defendant  as  a  matter 
of  right,  from  any  judgment  in  a  criminal  action  against  him,  in  the 
manner  and  in  the  cases  prescribed  herein ;  and,  upon  the  appeal,  any  de- 
cision of  the  court  or  intermediate  order  made  in  the  progress  of  the 
case  may  be  reviewed. 

See  sections  1337g-1337i,  and  1954-1969,  Bums'  R.  S.  1901,  and  notes. 

The  act  of  1901,  regulating  appeals  and  defining  the  jurisdiction  of  the  supreme  and 
appellate  courts,  modified  prior  statutes  as  to  the  right  of  appeals  in  misdemeanor 
cases.    Nichols  ▼.  State,  27  App.  444. 

1967.  By  state — Causes. — 325.  Appeals  to  the  supreme  court,  or  to 
the  appellate  court  may  be  taken  by  the  state  in  the  following  cases 
and  no  other: 

First.     Upon  a  judgment  for  the  defendant,  on  quashing  or  setting 
aside  an  indictment  or  affidavit. 
Second.    Upon  an  order  of  the  court  arresting  judgment. 
Third.    Upon  a  question  reserved  by  the  state. 

BiU  of  exceptions,  section  1927.     See  notes  to  section  1956,  Burns'  R.  S.  1901. 

When  the  state  is  authorized  to  appeal  on  reserved  questions  of  law,  the  presecuting 
attorney  may  take  all  necessary  steps  to  perfect  the  appeal,  and  may  assign  errors  in 
the  supreme  court.     State  v.  Sopher,  167  Ind.  360. 

The  state  may  appeal  from  the  action  of  the  court  in  dismissing  a  proceeding  for 
indirect  contempt  of  court.     State  v.  Rockwood,  169  Ind.  94. 

When  a  defendant  is  tried  on  an  agreed  statement  of  facts,  and  is  acquitted,  the 
state  can  not  appeal  and  obtain  a  review  of  the  decision  of  the  court  as  to  the  suffi- 
ciency of  the  facts.    State  ▼.  Phillips,  25  App.  579. 

The  state,  on  appeal  on  reserved  questions  of  law,  may  obtain  a  review  of  instruc- 
tions given  to  the  jury.    State  v.  Harrison,  162  Ind.  542;  State  v.  Moore,  27  App.  83. 

[Acts  1905,  p.  429.    In  force  AprU  15,  1905.] 

1968.  Appeal  by  state. — 1.  That  hereafter,  in  all  criminal  eases  of 
misdemeanor,  touching  the  suflSciency  of  an  aflSdavit,  information  or 
indictment,  or  touching  any  question  of  law  occurring  upon  the  trial, 
the  state  shall  have  the  right  to  appeal  to  the  supreme  or  appellate 
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courts :    Provided,  Such  appeal  shall  be  taken  within  sixty  days  after  the 
rendition  of  judgment. 

[AcU  1905,  p.  584.     In  force  April  15,  1905.] 

1969.  Transcript  on  state's  appeal. — 326.  In  case  of  an  appeal  from 
a  question  reserved  on  the  part  of  the  state,  it  shall  not  be  necessary  for 
the  clerk  of  the  court  to  certify  in  the  transcript  any  part  of  the  proceed- 
ings and  record  except  the  pleadings,  the  bill  of  exceptions  and  the  judg- 
ment of  acquittal.  When  the  question  reserved  is  defectively  stated,  the 
supreme  court,  or  the  appellate  court,  may  direct  any  part  of  the 
proceedings  and  record  to  be  certified  to  such  court. 

See  notes  to  section  1956,  Burns'  R.  S.  1901. 

1970.  Effect  of  state's  appeal.— 327.  An  appeal  taken  by  the  state 
shall  in  no  case  stay  or  affect  the  operation  of  the  judgment  in  favor  of  the 
defendant  until  the  judgment  is  reversed. 

1971.  Appeals,  time  for. — 328.  All  appeals  must  be  taken  within  one 
year  after  the  judgment  is  rendered,  or  in  case  a  motion  for  a  new 
trial  is  filed,  within  one  year  after  the  ruling  on  such  motion.  The 
transcript  must  be  filed  within  ninety  days  after  the  appeal  is  taken. 

See  notes  to  section  1958,  Bums'  R.  S.  1901. 

An  appeal  is  to  be  deemed  taken  from  the  time  of  the  service  of  notice  of  the  ap- 
peal, and  the  transcript  must  be  filed  in  the  appellate  court  within  ninety  days  after 
the  i^peal  is  taken.    Nichols  v.  State,  27  App.  444. 

1972.  Any  defendant  may  appeal.— 329.  When  several  defendants  are 
tried  jointly,  any  one  or  more  of  them  may  take  an  appeal;  but  those 
who  do  not  join  in  the  appeal  shall  not  be  affected  thereby. 

See  note  to  section  1959,  Bums'  R.  S.  1901. 

1973.  How  taken. — 330.  An  appeal  by  the  state  may  be  taken  by  the 
service  of  a  written  notice  upon  the  clerk  of  the  court  where  the 
judgment  was  rendered,  stating  that  the  appellant  appeals  from  the 
judgment ;  and  a  similar  notice  must  be  served  upon  the  defendant  or  his 
attorney.  If  neither  the  defendant  nor  his  attorney  can  be  founds 
then  the  notice  to  them  may  be  given  by  posting  up  such  notice  three 
weeks  in  the  clerk's  office  in  a  conspicuous  place.  If  the  appeal  be 
taken  by  the  defendant,  a  similar  notice  must  be  served  upon  the  pros- 
ecuting attorney.  The  parties  may  waive  such  written  notice,  or  enter 
in  writing  their  appearance  to  such  appeal.  But  any  such  appeal  by 
either  party  shall  not  be  deemed  perfected  until  the  filing  of  the  record 
thereof  in  the  office  of  the  clerk  of  the  court  to  which  the  'appeal  is 
taken. 

See  notes  to  section  1960,  Burns'  Q.  S.  1901. 

Prosecuting  attorneys  have  authority  to  give  notice  of  appeals  taken  by  the  state, 
and  may  take  all  necessary  steps  to  perfect  an  appeal.     State  v.  Sopher,  157  Ind.  360. 

An  appeal  is  to  be  deemed  taken  from  the  time  of  the  service  of  notice  of  the  ap- 
peal.   Nichols  v.  State,  27  App.  444. 
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1874.  By  defendant — ^EfTect. — ^331.  An  appeal  to  the  supreme  court 
or  to  the  appellate  court  from  a  judgment  of  conviction  will  not  stay 
the  execution  of  the  sentence,  except  where  the  punishment  is  to  be 
death,  or  the  judgment  is  for  a  fine,  or  for  a  fine  and  costs  only ;  in  which 
eases  the  execution  of  the  sentence  may  be  stayed  by  an  order  of  such 
court  or  a  judge  thereof.  Where  the  punishment  is  to  be  imprisonment, 
with  a  fine  and  costs  also,  the  execution  of  the  sentence  as  to  the  fine, 
or  the  fine  and  costs  only,  may  in  like  manner  be  stayed.  In  the  case  of 
an  appeal  from  a  judgment  in  a  capital  case,  the  order  of  suspension 
shall  specify  the  day  unto  which  the  execution  of  the  sentence  is  stayed. 

See  notes  to  section  1961,  Burns'  R.  S.  1901. 

Appeals  by  defendants  without  bonds  from  municipal  courts,  see  section  3653. 

1875.  Trial  of  appeal. — 332.  An  appeal  shall  stand  for  trial  imme- 
diately after  filing  the  transcript  and  the  notice  of  appeal,  if  the  court 
to  which  the  appeal  is  taken  be  in  session ;  if  not  in  session,  then  as  soon 
thereafter  as  the  court  shall  be  in  session.  Appeals  from  judgments  in 
capital  cases  shall  have  precedence  over  all  others. 

1876.  Informality — Correction — Dismissal — 333.  An  appeal  shall  not 
be  dismissed  for  any  informality  or  defect  in  taking  the  appeal,  if  the 
same  be  corrected  in  a  reasonable  time.  After  an  appeal  has  been  dis- 
missed, another  appeal  may  be  taken  within  a  year  from  the  date  of 
the  judgment. 

See  notes  to  section  1063,  Burns'  R.  S.  1901. 

1877.  Techxucal  errors  disregarded. — 334.  In  consideration  of  the 
questions  which  are  presented  upon  an  appeal,  the  court  shaU  not  re- 
gard technical  errors  or  defects,  or  exceptions  to  any  decision  or  action 
of  the  trial  court,  which  did  not,  in  the  opinion  of  the  court  to  which  the 
appeal  is  taken,  prejudice  the  substantial  rights  of  the  defendant. 

See  notes  to  section  1964,  Burns'  R.  S.  1901. 

Compelling  a  defendant  who  is  a  witness  on  bis  own  behalf  to  answer  questions  on 
cross-examination  which  might  expose  him  to  a  criminal  prosecution  can  not  be  re- 
garded as  a  technical  error.    Baebner  v.  State,  25  App.  597. 

1878.  Power  of  court  on  appeal — 335.  On  appeal,  the  court  may  re- 
verse, modify  or  affirm  the  judgment  appealed  from,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial.  In  any  case,  the  cause  must  be  at 
once  remanded  to  the  trial  court,  with  proper  instructions,  and  the  opin- 
ion of  the  court  shall  also  be  immediately  certified  to  the  trial  court. 

See  notes  to  section  1965,  Bums'  R.  S.  1901. 

1979.  Behearing. — 336.  A  rehearing  in  criminal  cases  may  be  al- 
lowed as  in  civil  actions. 

1980.  Opinions  written  and  recorded. — 337.  All  opinions  of  the  su- 
preme court  or  the  appellate  court  in  criminal  prosecutions  must  be 
given  in  writing  and  recorded  in  the  order-book. 
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1981.  Judgment  of  court.— 338.  When  a  judgment  against  the  de- 
fendant is  reversed,  and  it  appears  that  no  offense  whatever  has  been 
committed,  the  court  rendering  such  decision  on  appeal  must  direct  that 
the  defendant  be  discharged;  but  if  it  appear  that  the  defendant  is 
guilty  of  an  offense,  although  defectively  charged  in  the  indictment  or 
affidavit,  the  court  must  direct  the  warden  of  the  state  prison,  or  the 
chief  officer  in  charge  of  the  penal  or  reformatory  institution  in  which 
the  defendant  is  confined,  to  cause  the  prisoner  to  be  delivered  over  to 
the  jailer  of  the  proper  county,  there  to  abide  the  order  of  the  court 
in  which  he  was  convicted. 

See  note  to  section  1968,  Burns'  R.  S.  1901. 

1982.  Affirmance. — 339.  (5n  a  judgment  or  affirmance,  against  the 
defendant,  the  original  judgment  must  be  carried  into  execution  as 
the  court  to  which  the  appeal  is  taken  may  direct, 

.\RTICLE  22.— GENERAL  PROVISIONS. 

SEC.  SEC. 

1983.  Corporations  punishable.  1986.     Person  defined. 

1984.  Definilions.  1987.     Laws  and  usages. 

1985.  Imprisonment,  where. 

[Acts  1905,  p.  584.     In  force  April  15,  1905.] 

1983.  Corporations  punishable. — 340.  Corporations  may  be  prose- 
cuted, by  indictment  or  affidavit,  for  erecting,  continuing  or  maintain- 
ing a  public  nuisance,  or  for  obstructing  a  public  highway  or  navigable 
stream. 

See  sections  1970-1974,  Burns*  R.  S.  1901,  and  notes. 

1984.  Definitions. — 841.  All  definitions  of  terms  in  the  act  prescrib- 
ing the  rules  for  pleading  and  practice  in  civil  actions  are  adopted  in  this 
act,  so  f^r  as  the  same  are  applicable. 

1986.  Imprisonment — ^Wliere. — 342.  Whenever  it  is  provided  in  this 
act  that  a  criminal  shall  be  punished  by  imprisonment  in  the  state  prison, 
or  shall  be  committed  to  the  custody  of  the  warden  of  such  prison,  and 
such  criminal  is  a  woman,  then  such  provision  for  imprisonment  shall 
be  understood  and  construed  to  mean  that  such  criminal,  being  a 
woman,  shall  be  confined  in  the  women's  prison;  and  in  case  such  crim- 
inal is  a  male  between  the  ages  of  sixteen  and  thirty,  and  is  guilty  of 
a  crime  other  than  treason  or  murder,  then  such  provision  for  imprison- 
ment shall  be  understood  to  mean  that  he  shall  be  confined  in  the  In- 
diana reformatory,  or  elsewhere  as  the  law  provides;  and  in  any  such 
case  the  duties  prescribed  for  the  warden  and  other  officers  of  such 
prison  shall  be  performed  by  the  superintendent  and  other  correspond- 
ing officers  of  the  women's  prison,  or  Indiana  reformatory,  as  the  case 
may  be;  and  in  all  other  cases,  so  far  as  applicable,  the  term  ** state 
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prison"  shall  be  construed  to  include  also  such  women's  prison  and 
Indiana  reformatory. 

1986.  Person  defined.— 343.  When  the  term  ''person''  or  other 
words,  is  used  to  designate  the  party  whose  property  is  the  subject  of 
an  offense  or  against  whom  any  act  is  done,  with  intent  to  defraud  or 
injure,  the  term  may  be  construed  to  include  the  United  States  or  any 
foreign  government,  this  state  or  any  other  state  or  territory,  or  any 
public  or  private  corporation. 

See  notes  to  section  1972,  Burns'  R.  S.  1901. 

1987.  Laws  and  usages. — ^344.  In  all  criminal  cases  where  no  special 
provision  has  been  made  in  this  act,  the  rules  of  pleading  and  practice 
in  civil  actions  shall  govern,  so  far  as  applicable. 

See  notes  to  section  1973,  Burns'  B.  S.  1901. 
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CHAPTER    6. 

CRIMINAL   OFFENSES. 

AST.  AltT. 


1. 

Against  state  sovereignty.     1988, 

8. 

1989. 

9. 

2. 

Against  the  person.     1990-2013. 

10. 

3. 

Against  property.    2014-2075. 

4. 

Against  public  peace.    2076-2098. 

11. 

5. 

Against  chastity  and  morality. 

2099-2118. 

12. 

6. 

Against  public  justice.    2119-2150. 

7. 

Official  negligence.    2151-2178. 

Against  public  health.     2179-2197. 
Against  public  policy.    2198-2277. 
Against  purity  of  elections. 

2278-2281. 
Against  honest  dealing.    2282- 

2307. 

^ilSCELLANEOUS   OFFENSES.      2308- 

2360. 


ARTICLE  1.— AGAINST  STATE  SOVEREIGNTY. 

SEC.  SEC. 

1988.     Treason,  definition,  punishment.         1989.     Misprision  of  treason. 
[Acte  1905,  p.  584.     In  force  April  15,  1905.] 

1988.  Treason — ^Definition — ^Punishment.  —  343.  Whoever  levies  war 
against  this  state,  or  knowingly  adheres  to  its  enemies,  giving  them  aid 
or  comfort,  is  guilty  of  treason  against  the  State  of  Indiana;  and,  on 
conviction  shall  suffer  death,  or  be  imprisoned  in  the  state  prison  dur- 
ing life. 

See  sections  1975,  1976,  Bums'  R.  S.  1901. 

1989.  Misprision  of  treason. — 346.  Whoever,  having  knowledge  that 
any  person  has  committed  treason  or  is  about  to  commit  treason  against 
this  state,  wilfully  omits  or  refuses  to  give  information  thereof  to  the 
governor  or  some  judge  of  the  state,  as  soon  as  may  be,  is  jguilty  of  mis- 
prision of  treason;  and,  on  conviction,  shall  be  imprisoned  in  the  state 
prison  for  any  period  not  exceeding  twenty-one  years,  and  fined  in  any 
sum  not  exceeding  ten  thousand  dollars,  and  shall  also  be  disfranchised 
and  rendered  incapable  of  holding  any  oflSce  for  any  period  not  less  than 
ten  years. 


(202) 
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AGAINST  THE  PERSON. 


1990 


ARTICLE  2.~AGAINST  THE  PERSON. 


SBC. 

SEO. 

1090. 

Murder,  first  degree. 

2003. 

1991. 

Murder  by  duel. 

.     2004. 

1992. 

Murder  by  duel  outside  of  state. 

2005, 

1993. 

Murder,  second  degree. 

2006. 

1994. 

Manslaughter. 

2007. 

1995. 

Assault  and  battery  with  intent. 

2008. 

1996. 

Assault. 

2009. 

1997. 

Assault  and  battery. 

2010. 

1998. 

Malicious  mayhem. 

2011. 

1999. 

Simple  mayhem. 

2000. 

Bobbery. 

2012. 

2001. 

Kidnapping. 

2013. 

2002. 

Child  stealing. 

Kidnapping  for  ransom. 
Rape. 

Intercourse  with  imbecile  male. 
Poison  with  intent  to  kill. 
Poisoning  springs  and  waters. 
Prescribing  medicine  when  drunk. 
Prescribing  secret  medicines. 
Attempt  to  procure  miscarriage. 
Woman  soliciting  noedicine  for  mis- 
carriage. 
Criminal  libel. 
Blackmail. 


[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

1990.  Murder,  first  degree. — 347.  Whoever,  purposely  and  with  pre- 
meditated malice,  or  in  the  perpetration  of  or  attempt  to  perpetrate  a 
rape,  arson,  robbery  or  burglary,  or  by  administering  poison  or  causing 
the  same  to  be  administered,  kills  any  human  being,  is  guilty  of  murder 
in  the  first  degree,  .and  on  conviction  shall  suffer  death,  or  be  impris- 
oned in  the  state  prison  during  life. 

See  section  1977,  Bums'  R.  S.  1901,  and  notes. 

If  a  defendant  pleads  guilty  to  a  charge  of  murder  in  the  first  degree,  the  jury  has 
sola  power  to  determine  whether  the  punishment  shall  be  death  or  imprisonment  for 
life.     Jackson  ▼.  State,  161  Ind.  36. 

1991.  Murder  by  duel — 348.  Whoever  fights  a  duel  with  another  in 
this  state,  and  in  so  doing  inflicts  a  wound  upon  his  antagonist  or  any 
other  person,  whereof  the  person  thus  injured  shall  die,  is  guilty  of 
murder  in  the  first  degree,  and  on  conviction,  shall  suffer  death  or  be 
imprisoned  in  the  state  prison  during  life. 

1992.  Murder  by  duel — Outside  state. — 349.  Whoever,  by  previous 
appointment  made  within,  fights  a  duel  without  this  state,  and,  in  so 
doing,  infiicts  a  mortal  wound  upon  any  person,  whereof  the  person  thus 
injured  shall  die  within  this  state,  is  guilty  of  murder  in  the  first  de- 
gree, and,  on  conviction,  shall  suffer  death  or  be  imprisoned  in  the  state 
prison  during  life. 

1993.  Murder — Second  degree. — 350.  Whoever,  purposely  and  ma- 
liciously, but  without  premeditation,  kills  any  human  being,  is  guilty  of 
murder  in  the  second  degree,  and,  on  conviction,  shall  be  imprisoned 
in  the  state  prison  during  life. 

See  notes  to  section  1980,  Bums'  R.  S.  1901. 

1994.  Manslaughter. — 351.  Whoever  unlawfully  kills  any  human  be- 
ing without  malice,  express  or  implied,  either  voluntarily  upon  a  sud- 
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den  heat,  or  involuntarily,  but  in  the  commission  of  some  unlawful  act, 
is  gililty  of  manslaughter,  and,  on  conviction,  shall  be  imprisoned  in  the 
state  prison  not  less  than  two  years,  nor  more  than  twenty-one  years. 

See  notes  to  section  1981,  Burns*  R.  S.  1901. 

Manslaughter  is  an  infamous  crime  within  the  meaning  of  the  statute  defining 
causes  for  divorce.     Sutherlin  v.  Sutherlin,  27  App.  301. 

An  indictment  charging  the  crime  of  involuntary  manslaughter  must  show  that  the 
accused  was  engaged  in  some^  unlawful  act  from  which  the  death  in  question  resulted. 
Eaton  V.  State,  162  Ind.  554.' 

On  the  trial  of  a  charge  of  murder  by  administering  poison  the  defendant  may  be 
convicted  of  voluntary  manslaughter.     Hassenfuss  v.  State,  156  Ind.  246. 

If  a  person  is  unlawfully  carrying  a  revolver  concealed  on  his  person,  and  such 
weapon  is  accidentally  discharged  and  kills  another,  such  person  is  not  guilty  of  in- 
voluntary manslaughter.    Potter  v.  State,  162  Ind.  213. 


1996.  Assault  and  battery  with  intent. — 352.  Whoever  perpetrates 
an  assault  or  an  assault  and  battery  upon  any  human  being,  with  intent 
to  commit  a  felony,  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  two  years,  nor  more  than  fourteen  years,  and  be  fined 
not  exceeding  two  thousand  dollars. 

See  notes  to  section  1982,  Bums'  R.  S.  1901. 

In  order  to  constitute  an  assault  and  battery  with  an  intent  to  commit  rape  there 
must  be  an  attempt  to  commit  a  violent  injury  upon  the  person  of  the  prosecuting 
witness,  with  the  intent  to  have  carnal  knowledge  of  her  forcibly  and  against  her  will. 
Hollister  v.  State,  156  Ind.  255. 

Evidence  held  sufficient  to  justify  a  conviction  of  an  assault  and  battery  with  intent 
to  commit  rape  on  a  girl  under  the  age  of  fourteen  years.    Hanes  v.  State,  155  Ind.  112. 

On  a  charge  of  an  assault  and  battery  with  an  intent  to  commit  a  felony,  the  intoxi- 
cation of  the  accused  at  the  time  the  offense  is  alleged  to  have  been  committed  may  be 
considered  in  determining  whether  the  defendant  was  capable  of  entertaining  the  nec- 
essary criminal  intent.     Booher  v.  State,  156  Ind.  435. 

1996.  Assault. — 353.  Whoever,  having  the  present  ability  to  do  so, 
unlawfully  attempts  to  commit  a  violent  injury  upon  the  person  of  an- 
other, is  guilty  of  an  assault,  and,  on  conviction,  shall  be  fined  not  ex- 
ceeding fifty  dollars. 

See  notes  to  section  1983,  Burns'  R.  S.  1901. 

The  acquittal  of  a  charge  of  provocation  does  not  bar  a  prosecution  for  an  assault. 
Miller  v.  State,  33  App.  509. 


1997.  Assault  and  battery. — 354.  Whoever,  in  a  rude,  insolent  or 
angry  manner,  unlawfully  touches  another,  is  guilty  of  an  assault  and 
battery,  and,  on  conviction,  shall  be  fined  not  more  than  one  thousand 
dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months. 

See  notes  to  section  1984,  Bums'  R.  S.  1901. 
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1998.  Ualicious  mayhem. — 355.  Whoever,  purposely  and  maliciously, 
with  intent  to  maim  or  disfigure,  cuts,  bites  or  slits  the  nose,  ear  or  lip, 
cuts  out  or  disables  the  tongue,  puts  out  or  destroys  an  eye,  cuts  off  or 
disables  a  limb  or  any  member  of  another  person,  is  guilty  of  malicious 
mayhem,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years,  nor  more  than  fourteen  years,  and  be  fined  not  more 
than  two  thousand  dollars. 

See  note  to  section  1985,  Burns*  R.  S.  1901. 

1999.  Simple  mayhem. — 356.  Whoever,  violently  and  unlawfully,  de- 
prives another  of  the  use  of  any  bodily  member,  or  unlawfully  and  wil- 
fully disables  the  tongue  or  eye,  or  cuts,  bites  or  slits  the  nose,  ear  or 
lip  of  another,  is  guilty  of  simple  mayhem,  and,  on  conviction,  shall  be 
fined  not  less  than  five  dollars,  nor  more  than  two  thousand  dollars,  and 
shall  be  imprisoned  in  the  coimty  jail  not  less  than  twenty  days  nor 
more  than  six  months. 

See  notes  to  section  1986,  Burns'  R.  S.  1901. 

2000.  Bobbery. — 357.  Whoever,  forcibly  and  feloniously  takes  from 
the  i>erson  of  another  any  article  of  value,  by  violence  or  by  putting  in 
fear,  is  guilty  of  robbery,  and,  on  conviction,  shall  be  imprisoned  in  the 
state  prison  not  less  than  two  years  nor  more  than  fourteen  years,  and 
be  fined  not  exceeding  one  thousand  dollars,  and  disfranchised  and  ren- 
dered incapable  of  holding  any  oflSce  of  trust  or  profit  for  any  determi- 
nate period. 

See  note©  to  section  1987,  Burns'  R.  S.  1901. 

In  charging  an  assault  in  the  commission  of  robbery  it  is  not  necessary  to  allege 
that  the  accused  had  the  present  ability  to  commit  the  assault.  Craig  v.  State,  157 
Ind.  574. 

2001.  Kidnapping. — 358.  Whoever  kidnaps,  or  forcibly  or  fraudu- 
lently carries  off  or  decoys  from  any  place  within  this  state,  or  arrests 
or  imprisons  any  person,  with  the  intention  of  having  such  person  car- 
ried away  from  any  place  within  this  state,  unless  it  be  in  pursuance  of 
the  laws  of  this  state  or  of  the  United  States,  is  guilty  of  kidnapping, 
and,  on  conviction,  shall  be  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  fourteen  years. 

See  notes  to  section  1988,  Bums'  R.  S.  1901. 

2002.  Child  stealing. — 359.  Whoever  takes,  leads,  carries,  decoys  or 
entices  away  a  child  under  the  age  of  fourteen  years,  with  intent  un- 
lawfully to  detain  or  conceal  such  child  from  its  parents,  guardian  or 
other  person  having  the  lawful  charge  or  custody  of  such  child,  and 
whoever,  with  the  intent  aforesaid,  knowingly  harbors  or  conceals  any 
such  child  so  led,  taken,  carried,  decoyed  or  enticed  away,  on  convic- 
tion, shall  be  fined  not  less  than  fifty  dollars,  nor  more  than  one  thousand 
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dollars,  and  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  fourteen  years. 

2003.  Kidnapping  for  ransom. — 360.  Whoever  kidnaps,  takes  or  car- 
ries away  any  person,  or  decoys  or  entices  such  person  away  from  any 
place  in  this  state,  with  the  intent  of  obtaining  from  any  one  any  money, 
means,  property  or  thing  of  value  as  a  ransom,  reward  or  price  for  the 
return  of  the  person  so  kidnapped,  taken,  carried,  decoyed  or  enticed 
away,  as  aforesaid,  or  whoever  shall  imprison,  detain  or  hold  any  per- 
son at  any  place  in  this  state  with  the  intent  of  obtaining  from  any  one 
any  money,  means,  property  or  thing  of  value  as  a  ransom,  reward  or 
price  for  the  return,  liberation  or  surrender  of  the  person  so  imprisoned, 
detained  or  held,  shall  be  deemed  guilty  of  the  crime  of  kidnapping  for 
the  purpose  of  ransom,  and,  on  conviction,  shall  be  imprisoned  in  the 
state  prison  not  less  than  ten  years  nor  more  than  twenty-one  years. 

2004.  Rape. — ^361.  Whoever  unlawfully  has  carnal  Iniowledge  of  a 
woman  forcibly  against  her  will,  or  of  a  female  child  under  fourteen 
years  of  age ;  or  whoever,  being  over  seventeen  years  of  age,  has  carnal 
knowledge  of  a  woman,  other  than  his  wife,  which  woman  is  insane,  epi- 
leptic, idiotic,  feeble  minded  or  a  pauper  inmate  of  a  poor  asylum,  he 
knowing  of  such  condition  of  such  woman ;  or  whoever,  being  over  sev- 
enteen years  of  age,  has  carnal  knowledge  of  a  woman  who  is  an  inmate 
of  the  woman's  prison  or  the  Indiana  industrial  school  for  girls,  is 
guilty  of  rape,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  twenty-one  years:  Provided,  In 
cases  where  the  female  upon  whom  the  crime  is  committed  is  a  child 
under  the  age  of  ten  years,  the  punishment  shall  be  imprisonment  in  the 
state  prison  for  life. 

See  notes  to  section  1990,  Burns*  R.  S.  1901. 

2005.  Intercourse  with  imbecile  male. — 362.  Whoever,  being  a  wom- 
an over  the  age  of  eighten  years  and  under  the  age  of  fifty  years,  shall 
consent  to  be  carnally  known  by  any  male  person  over  the  age  of  four- 
teen years,  other  than  her  husband,  which  male  person  is  an  epileptic, 
imbecile,  feeble  minded  or  insane,  and  known  to  be  such  by  such  woman, 
shall  be  guilty  of  a  felony,  and,  on  conviction,  shall  be  imprisoned  in 
the  women's  prison  not  less  than  two  years  nor  more  than  twenty-one 
years. 

2006.  Poison,  with  intent  to  kill. — 363.  Whoever  administers,  or  pro- 
cures to  be  administered,  any  poison  to  any  other  human  being,  or 
mingles  poison  with  any  food,  drink  or  medicine,  with  intent  to  kill  or 
injure  the  person  to  whom  the  same  shall  be  administered,  if  death  do  not 
ensue,  on  conviction,  shaU  be  imprisoned  in  the  state  prison  not  less  than 
three  years  nor  more  than  fourteen  years. 

See  notes  to  section  1992,  Burns'  R.  S.  1901. 

2007.  Poisoning  springs  and  waters. — 364.  Whoever  poisons  any 
spring,  fountain,  well,  cistern  or  reservoir  of  water,  with  intent  to  kill 
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or  injure  any  human  being,  on  conviction,  shall  be  imprisoned  in  the  state 
prison  not  less  than  three  years  nor  more  than  fourteen  years. 

2008.  Prescribing  medicine  when  dniok. — 365.  Whoever,  while  in  a 
state  of  intoxication,  prescribes  or  administers  any  poison,  drug  or  medi- 
cine to  another,  which  endangers  the  life  of  such  other  person  shall, 
on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars,  and  be  imprisoned  in  the  county  jail  not  less  than  ten  days 
nor  more  than  three  months. 

2009.  Prescribing  secret  medicines. — 366.  Whoever  prescribes  any 
drug  or  medicine  to  another,  the  true  nature  and  composition  of  which 
he  does  not,  if  inquired  of,  truly  make  known,  but  avows  the  same  to 
be  a  secret  medicine  or  composition,  and  thereby  endangers  the  life  of 
such  other  person,  shall,  on  conviction,  be  fined  not  less  than  thirty  dol- 
lars, nor  more  than  one  hundred  dollars,  and  be  imprisoned  in  the  county 
jail  not  less  than  sixty  days,  nor  more  than  six  months. 

2010.  Attempt  to  procure  miscarriage. — 367.  Whoever  prescribes  or 
administers  to  any  pregnant  woman,  or  to  any  woman  whom  he  supposes 
to  be  pregnant,  any  drug,  medicine  or  substance  whatever,  with  intent 
thereby  to  procure  the  miscarriage  of  such  woman,  or,  with  like  intent, 
uses  or  suggests,  directs  or  advises  the  use  of  any  instnunent  or  means 
whatever,  unless  such  miscarriage  is  necessary  to  preserve  her  life,  shall, 
on  conviction,  if  the  woman  miscarries,  or  dies  in  consequence  thereof, 
be  fined  not  less  than  one  hundred  dollars  nor  more  than  one  thousand 
dollars,  and  be  imprisoned  in  the  state  prison  not  less  than  three  years 
nor  more  than  fourteen  years. 

See  notes  to  section  1996,  Burns'  R.  S.  1901. 

A  person  may  be  convicted  of  furnishing  a  pregnant  woman  with  medicine  to  pro- 
duce an  abortion  although  such  person  is  not  present  when  such  woman  took  the  medi- 
cine.    McCaughey  v.  State,  156  Ind.  41. 

If  a  person  furnishes  a  pregnant  woman  with  an  instrument  to  be  used  by  her  to 
produce  an  abortion,  and  he  advises  and  directs  her  how  to  use  such  instrument  for 
such  purpose,  he  may  be  convicted  as  a  principal  if  such  instrument  is  used  and  an 
abortion  results.     Seifert  v.  State,  160  Ind.  464. 

The  absence  of  a  necessity  to  produce  an  abortion  in  order  to  save  the  life  of  the 
woman  may  be  proven  by  circumstantial  evidence.     Diehl  v.  State,  157  Ind.  549. 

2011.  Woman  solidting  medicine  for  miscarriage. — 368.  Every  wom- 
an who  shall  solicit  of  any  person  any  medicine,  drug,  or  substance  or 
thing  whatever,  and  shall  take  the  same,  or  shall  submit  to  any  opera- 
tion or  other  means  whatever,  with  intent  thereby  to  procure  a  miscar- 
riage, except  when  done  by  a  physician  for  the  purpose  of  saving  the 
life  of  mother  or  child,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  five  hundred  dollars,  and  be  imprisoned  in  the 
county  jail  not  less  than  thirty  days  nor  more  than  one  year;  and  any 
person  who,  in  any  manner  whatever,  unlawfully  aids  or  assists  any 
such  woman  in  a  violation  of  this  section  shall  be  liable  to  the  same 
penalty. 

2012.  Criminal    libel. — 369.    Whoever    makes,    composes,    dictates^ 
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prints  or  writes  a  libel  to  be  published,  or  procures  the  same  to  be  done, 
and  whoever  publishes  or  knowingly  aids  in  publishing  or  communi- 
cating a  libel,  or  whoever  maliciously  publishes  any  false  charge  of  and 
concerning  another,  accusing  such  other  person  of  any  crime,  or  of  any 
degrading  or  infamous  act,  or  whoever  by  such  means  maliciously  and 
falsely  charges  any  woman  with  want  of  chastity,  shall  be  deemed  guilty 
of  criminal  libel,  and,  on  conviction,  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  one  thousand  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  for  not  more  than  six  months. 
See  notes  to  section  1998,  Burns'  R.  S.  1901. 

2013.  Blackmail. — 370.  Whoever,  either  verbally,  or  by  any  letter 
or  writing,  or  any  written  or  printed  communication,  demands  of  any 
person,  with  menaces  of  personal  injury,  any  chattel,  money  or  valuable 
securities;  or  whoever  accuses  or  threatens  to  'accuse,  or  knowingly 
sends  or  delivers  any  letter  or  writing  or  any  written  or  printed  com- 
munication, with  or  without  a  name  subscribed  thereto,  or  signed  with 
a  fictitious  name,  or  with  any  letter,  mark  or  designation,  accusing  or 
threatening  to  accuse  any  person  of  any  crime  punishable  by  law,  or  of 
any  immoral  conduct,  which,  if  true,  would  tend  to  degrade  and  disgrace 
such  person,  or  in  any  way  subject  him  to  the  ridicule  or  contempt  of 
society ;  or  whoever  threatens  to  do  any  injury  to  the  person  or  property 
of  any  one,  with  intent  to  extort  or  gain  from  such  person  any  chattel, 
money  or  valuable  security,  or  any  pecuniary  advantage  whatsoever, 
or  with  any  intent  to  compel  the  person  threatened  to  do  any  act  against 
his  will,  with  the  intent  aforesaid,  is  guilty  of  blackmailing,  and  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  one  year 
nor  more  than  five  years,  to  which  may  be  added  a  fine  not  exceeding 
one  thousand  dollars. 

See  notes  to  section  1999,  Burns*  R.  S.  1901. 

An  indictment  for  conspiracy  to  le\y  blackmail  must  allege  the  ownership  of  the 
money  or  property  which  it  was  intended  to  extort  by  such  conspiracy,  or  a  sufficient 
excuse  given  for  omitting  such  allegation.     Green  v.  State,  157  Ind.  101. 
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AGAINST   PROPERTY. 
ARTICLE  3.— AGAINST  PROPERTY. 


§  2014 


8EC. 

SEO. 

2014. 

Arson. 

2043. 

2015. 

Burning  woods  and  prairies. 

2044. 

2016. 

Woods,  setting  on  fire. 

2046. 

2017. 

Road  supervisor,  duty  as  to  fire. 

2046. 

2018. 

Burglary. 

2047. 

2019. 

Entering  house  to  commit  felony. 

2048. 

2020. 

House-breaking  in  daytime  to 
steal. 

2049. 

2021. 

House-breaking  to  commit  vio- 

2050. 

lence. 

2051. 

2022. 

Grand  larceny. 

2052. 

2023. 

Petit  larceny. 

2053. 

2024- 

Larceny  of  dog. 

2054. 

2025. 

Larceny,  goods  from  other  states. 

2055. 

2026. 

Receiving  stolen  goods. 

2056. 

2027. 

Receiving  stolen  goods  from  other 

2057. 

states. 

2058. 

2028. 

Secreting  will. 

2059. 

2029. 

Larceny  of  public  records. 

2060. 

2030. 

Larceny  of  records  by  oflScers. 

2061. 

2031. 

Defacing  or  destroying  records. 

2062. 

2032. 

Carrying  off  fruits  or  products. 

2063. 

2033. 

Trespass. 

2064. 

2034. 

Embezzlement,  public  fimds. 

2065. 

2035. 

Embezzlement  by  officers. 

2066. 

2036. 

Embezzlement,  accotmting  to  suc- 

2067. 

cessor. 

2068. 

2037. 

Embezzlement  by  employes. 

2069. 

2038. 

Embezzlement,  attorneys,  collec- 

2070. 

tors. 

2071. 

2039. 

Embezzlement,  railroad  employes. 

2072. 

2040. 

Embezzlement,  innkeepers,  carriers 

.  2073. 

2041. 

Embezzlement,  bailee. 

2074. 

2042. 

Embezzlement,  tenant. 

2075. 

Embezzlement,  treasurers. 
Embezzlement,  city  or  town  officers. 
Embezzlement,  fiduciaries. 
Embezzlement,  banker  or  broker. 
Bank,  overdraft  by  officer. 
Bank,  loan  of  funds  to  officer. 
Insurance  and  trust  companies, 

•  loans. 
State  arms,  selling  or  secreting. 
Mortgaged  goods,  removal. 
Trespass,  malicious. 
Telegraph  or  telephone,  injury. 
Electric  meters,  apparatus,  injury. 
Public  conveyance,  attacking. 
Injury  to  person  in  conveyance. 
Hand-car,  running  without  consent. 
Railroad  track,  obstructing. 
Vines  or  trees,  injury. 
Tombstones,  defacing,  removal. 
Trees  on  highway,  injury. 
Highway,  canal,  obstructing. 
Traction  engine,  using  on  highway. 
Highway,  heavy  hauling. 
Shade  trees,  destroying  or  injuring. 
Landmark,  altering  or  removing. 
Dams  or  drains,  injury. 
Legal  notices,  defacing. 
Bills,  posting  on  buildings. 
Animal  brands,  altering. 
Animals,  injury  or  killing. 
Forcible  entry  or  detainer. 
Library  books,  defacing. 
Family  boats,  landing. 
Navigation,  signals  at  night. 


[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

2014.  Arson. — 371.  Whoever  wilfully  and  maliciously  burns  or  at- 
tempts to  bum  any  dwelling  house  or  other  buildings,  finished  or  unfin- 
ished, occupied  or  unoccupied,  whether  the  building  be  used  or  intended 
for  a  dwelling  house  or  for  any  other  purpose ;  or  any  boat,  wharf  boat, 
watercraft  or  vessel,  railroad  car,  interurban  or  street  car,  finished  or 
unfinished,  or  any  reaping  machine,  mowing  machine,  threshing  ma- 
chine, separator,  clover-huller,  vehicle,  plow,  cultivator,  or  any  other 
agricultural  or  farming  implement ;  or  any  bridge  whether  wholly  within 
this  state  or  not,  or  any  cord-wood  in  a  pile,  or  any  rick,  stack  or  shock 
of  grain,  hay  or  straw,  or  any  grain  not  severed  from  the  ground,  or 
any  fence  of  whatever  material  constructed;  or  the  material  intended 
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for  the  coustruction  of  any  such  house,  building,  boat,  bridge,  fence, 
reaping  machine,  mowing  machine,  threshing  machine,  separator,  clover 
huller,  vehicle,  plow,  cultivator,  or  any  other  agricultural  or  farming 
implement  or  any  railroad  car,  interurban  or  street  car;  or  any  tan  bark, 
tree,  timber  or  lumber,  or  water-tank  connected  with  a  railroad;  the 
property  so  burned  or  attempted  to  be  burned,  being  of  the  value  of 
twenty  dollars  or  upwards,  and  being  the  property  of  another,  or  being 
insured  against  loss  or  damage  by  fire,  and  the  burning  or  attempt  to 
burn  being  with  intent  to  prejudice  or  defraud  the  insurer,  is  guilty  of 
arson,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  twenty-one  years,  and  fined  not  ex- 
ceeding double  the  value  of  the  property  burned  or  attempted  to  be 
burned ;  and  should  the  life  of  any  person  be  lost  thereby,  such  offender 
shall  be  deemed  guilty  of  murder  in  the  first  degree,  and  shall  suffer 
death  or  be  imprisoned  in  the  state  prison  during  life. 
See  sections  2000-2056b,  Burns'  R.  S.  1901,  and  notes. 


2016.  Burning  woods  and  prairies.  —  372.  Whoever  maliciously  or 
wantonly  sets  fire  to  any  woods,  or  to  anything  growing  or  being  upon 
any  marsh,  prairie  or  grounds,  not  his  own  property,  or  maliciously  or 
wantonly  permits  any  fire  to  pass  from  his  own  marsh,  prairie  or  grounds, 
to  the  injury  or  destruction  of  the  property  of  any  other  person,  shall, 
on  conviction,  be  fined  not  less  than  five  dollars  nor  more  than  one  hun- 
dred dollars,  to  which  may  be  added  imprisonment  in  the  county  jail 
not  exceeding  thirty  days. 

[Acts  1905,  p.  64.     In  force  April  15,  1905.] 

2016.  Woods,  setting  on  fire. — 1.  That  any  person  who  shall  set  fire 
to  any  woods  belonging  to  another  or  shall  place  a  fire  on  his  property 
and  permit  it  to  spread  to  the  woods  of  another  shall  be  liable  to  a  fine 
of  not  less  than  $5.00  or  more  than  $50.00,  and  furthermore,  shall  be 
liable  to  the  owner  or  owners  for  the  full  damages  sustained  by  reason 
thereof,  and  it  shall  be  the  duty  of  the  prosecuting  attorney  of  the 
county  to  faithfully  investigate  and  prosecute  each  and  every  case,  and 
any  failure  to  do  so  by  him  shall  be  sufficient  evidence  for  his  removal 
from  office,  and  his  bondsmen  shall  become  liable  for  the  full  damage 
hereof  sustained. 

2017.  Road  supervisor — ^Duty  as  to  fire. — 2.  It  shall  be  the  duty  of 
the  township  road  supervisor  when  any  woods,  as  in  section  1,  shall  be- 
come on  fire  in  his  road  district  to  employ  such  help  as  he  may  need  to 
extinguish  such  fire,  and  himself  and  such  help  as  he  employs  shall  be 
paid  by  the  township  trustee  from  the  general  expense  funds  of  the 
township  at  the  rate  of  $1.50  per  day  for  the  time  actually  occupied  in 
extinguishing  such  fire. 

Section  3  of  this  act  repeals  the  act  of  1899,  sections  6628a-6628p,  Burns*  R.  8.  1901, 
concerning  the  encouragement  of  forestry. 
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[Acts  1905,  p.  584.    In  force  AprU  15,  1905.] 

2018.  Burglary. — 373.  Whoever,  in  the  night  time,  breaks  and  enters 
into  any  dwelling-house,  kitchen,  smoke  house,  out-house,  shop,  ofl&ee, 
storehouse,  warehouse,  mill,  distillery,  pottery,  factory,  bam  or  stable, 
school-house,  church,  meeting-house  or  builcjing  used  for  the  purpose 
of  religious  worship,  boat,  wharf  boat,  or  other  water  craft,  car-factory, 
freight-house,  station-house,  depot,  railroad  car,  interurban  or  street  car, 
with  intent  to  commit  a  felony,  is  guilty  of  burglary,  and,  on  conviction, 
shall  be  imprisoned  in  the  state  prison  not  less  than  two  years  nor  more 
than  fourteen  years,  and  be  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit  for  any  determinate  period. 

See  notes  to  section  2002,  Bums'  R.  8.  1901. 

2019.  Entering  house  to  commit  felony. — 374.  Whoever,  in  the  day 
time  or  night  time,  enters  any  dwelling-house,  kitchen,  smoke  house, 
out-house,  shop,  office,  storehouse,  warehouse,  mill,  distillery,  pottery, 
factory,  bam,  stable,  school-house,  church,  meeting-house  or  building 
used  for  the  purpose  of  religious  worship,  boat,  wharf-boat  or  other 
water  craft,  car-factory,  freight-house,  station-house,  depot,  railroad  car, 
interurban  or  street  car,  and  attempts  to  conmiit  a  felony,  shall,  on  con- 
viction, be  imprisoned  in  the  state  prison  not  less  than  two  years  nor 
more  than  fourteen  years,  and  be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 

See  note  to  section  2003,  Bums'  R.  S.  1901. 

2020.  House  breaking  in  day  time  to  steal. — 375.  Whoever,  in  the* 
day  time,  breaks  and  enters  into  any  dwelling-house,  kitchen,  smoke 
house,  out-house,  shop,  office,  storehouse,  warehouse,  mill,  distillery,  pot- 
tery, factory,  bam,  stable,  school-house,  church,  meeting-house,  or  build- 
ing used  for  the  purpose  of  religious  worship,  water-craft,  car  factory, 
freight-house,  station-house,  depot,  railroad  car,  interurban  or  street  car, 
with  intent  to  commit  the  crime  of  larceny,  shall,  on  conviction,  be  im- 
prisoned in  the  county  jail  not  less  than  ten  days  nor  more  than  six 
months,  or  in  the  state  prison  not  less  than  one  year  nor  more  than  four- 
teen years. 

In  charging  the  entering  of  a  dwelling  house  in  the  daytime  to  commit  larceny,  it  is 
not  necessary  to  describe  the  property  intended  to  be  stolen,  nor  to  allege  the  value 
thereof.     Bloch  v.  State,  161  Ind.  276. 

2021.  House  breaking  to  commit  violence. — 376.  Whoever,  either  in 
the  day  time  or  night  time,  unlawfully  breaks  open  and  enters  into  any 
dwelling-house,  shop,  store,  boat  or  other  water-craft,  in  which  any  per- 
son resides  or  dwells,  and  commits  or  attempts  to  commit  any  personal 
abuse,  force  or  violence,  shall,  on  conviction,  be  imprisoned  in  the  county 
jail  not  less  than  ten  days  nor  more  than  six  months,  or  in  the  state 
prison  not  less  than  one  year  nor  more  than  fourteen  years. 

2022.  Grand  larceny.— 377.  Whoever  feloniously  steals,  takes  and 
carries,  leads  or  drives  away  the  personal  goods  of  another,  of  the  value 
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of  twenty-five  dollars  or  upwards,  is  guilty  of  grand  larceny,  and,  on 
conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than  one 
year  nor  more  than  fourteen  years,  fined  not  exceeding  double  the  value 
of  the  goods  stolen,  and  disfijanchised  and  rendered  incapable  of  hold- 
ing any  office  of  trust  or  pr9fit  for  any  determinate  period. 
See  notes  to  section  2006,  Burns'  R.  S.  1901. 

2023.  Petit  larceny. — 378.  Whoever  feloniously  steals,  takes  and  car- 
ries, leads,  or  drives  away  the  personal  goods  of  another,  of  the  value  of 
any  sum  less  than  twenty-five  dollars,  is  guilty  of  petit  larceny,  and,  on 
conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than  one  year 
nor  more  than  three  years,  fined  in  any  sum  not  exceeding  five  hundred 
dollars  and  disfranchised  and  rendered  incapable  of  holding  any  office 
of  trust  or  profit  for  any  determinate  period,  or  he  may  be  imprisoned 
in  the  county  jail  not  more  than  one  year  and  be  fined  in  any  sum  not 
exceeding  five  hundred  dollars  and  disfranchised  and  rendered  incapa- 
ble of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 
Upon  a  second  conviction  of  petit  larceny,  the  person  convicted  shall 
suffer  the  punishment  prescribed  for  grand  larceny. 

See  notes  to  section  2007,  Burns*  R.  S.  1901. 

When  a  person  is  found  guilty  of  petit  larceny  the  jury  may  fix  the  punishment  at 
imprisonment  in  the  county  jail,  and  it  is  error  for  the  court  to  instruct  the  jury  not 
to  assess  the  punishment.    Caiger  v.  State,  156  Ind.  646. 

2024.  Larceny  of  dog. — 379.  Whoever  feloniously  steals,  takes,  or 
carries  away  any  dog,  male  or  female,  upon  which  dog  no  taxes  are  de- 
linquent, and  which  shall  have  been  listed  for  taxation  at  its  true  cash 
value  as  personal  property  is  listed,  shall,  on  conviction,  suffer  the  pun- 
ishment prescribed  for  larceny:  Provided,  That  this  section  shall  not  ap- 
ply to  any  dog  that  is  shown  to  have  chased,  worried,  maimed  or  killed 
sheep. 

See  notes  to  section  2007a,  Burns'  R.  S.  1901. 

2025.  Larceny — Ooods  from  other  states. — 380.  Every  person  who 
shall  feloniously  steal,  take  and  carry,  lead  or  drive  away  the  personal 
goods  of  another,  in  any  other  state  or  territory  of  the  United  States  or 
any  foreign  country,  and  shall  bring  the  same  into  this  state,  may  be 
convicted  and  punished  in  the  same  maimer  as  are  persons  convicted 
and  punished  for  larceny  committed  in  this  state;  and  in  every  such 
case  such  larceny  may  be  charged  to  have  been  committed  in  any  county 
of  this  state  into  or  through  which  such  stolen  property  shall  have 
been  brought.  If  the  goods  so  stolen  be  of  the  value  of  twenty-five 
dollars  or  more,  the  charge,  conviction  and  punishment  shall  be  as  for 
grand  larceny ;  and  if  the  goods  stolen  be  of  the  value  of  less  than  twenty- 
five  dollars,  such  charge,  conviction  and  punishment  shall  be  as  for 
petit  larceny. 

See  notes  to  section  2008,  Bums*  R.  S.  1901. 
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2026.  Receiving  stolen  goods. — 381.  Whoever  buys,  receives,  con- 
ceals or  aids  in  the  concealment  of  anything  of  value,  which  has  been 
stolen,  taken  by  robbers,  embezzled,  or  obtained  by  false  pretense,  know- 
ing the  sum  to  have  been  stolen,  taken  by  robbers,  embezzled,  or  obtained 
by  false  pretense,  shall,  if  the  goods  be  of  the  value  of  twenty-five  dollars 
or  more,  on  conviction,  suffer  the  punishment  prescribed  for  grand  lar- 
ceny, and  if  the  goods  be  of  the  value  of  less  than  twenty-five  dollars 
shall  suffer  the  punishment  prescribed  for  petit  larceny. 

See  notes  to  section  2012,  Bums*  R.  S.  1901. 

In  charging  the  offense  of  receiving  stolen  goods  it  must  be  alleged  that  the  goods 
had  been  stolen,  and  that  the  defendant  knew  such  fact  when  he  received  the  goods, 
but  it  need  not  be  stated  by  whom  the  goods  were  stolen.    Semon  v.  State,  158  Ind.  55. 

2027.  Beceiving  stolen  goods  from  other  states. — 382.  Every  person 
who  shall  buy,  receive,  conceal  or  aid  in  the  concealment  of  anything 
of  value  or  any  personal  property  that  shall  have  been  feloniously 
stolen,  taken  by  robbers,  embezzled  or  obtained  by  false  pretense  in  any 
other  state  or  territory  of  the  United  States  or  any  foreign  country  and 
brought  into  this  state,  and  knowing  the  same  to  have  been  so  felonious- 
ly stolen,  taken  by  robbers,  embezzled  or  taken  by  false  pretense  in  any 
other  state  or  territory  of  the  United  States  or  any  foreign  country, 
may  be  charged,  convicted  and  punished  in  any  county  of  this  state 
where  he  or  she  bought,  received,  concealed  or  aided  in  the  concealment 
of  such  thing  of  value  or  personal  property;  and,  on  conviction,  if  such 
property  be  of  the  value  of  twenty-five  dollars  or  more,  shall  suffer  the 
punishment  prescribed  for  grand  larceny;  and  if  such  thing  of  value  or 
personal  property  be  of  the  value  of  less  than  twenty-five  dollars,  he  or 
she  shall  suffer  the  punishment  prescribed  for  petit  larceny. 

2028.  Secreting  a  wUl. — 383.  Whoever,  during  the  life  of  a  testator  or 
after  his  death,  feloniously  steals,  takes  and  carries  away  a  will,  codicil 
or  other  testamentary  instrument  executed  by  such  testator,  or,  for  a 
fraudulent  purpose,  destroys  or  secretes,  the  same,  on  conviction,  shall 
be  imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than 
fourteen  years,  fined  not  exceeding  one  thousand  dollars  and  disfran- 
chised and  rendered  incapable  of  holding  any  office  of  trust  or  profit 
for  any  determinate  period. 

2029.  Larceny  of  public  records. — 384.  Whoever  feloniously  steals, 
takes  and  carries  away  the  whole  or  any  part  of  any  record,  record- 
book  or  order-book,  authorized  to  be  made  by  any  law  of  this  state,  or 
belonging  or  pertaining  to  any  court  of  record,  justice  of  the  peace,  or 
any  state,  county,  township  or  municipal  office  or  officer,  or  any  other 
public  record,  document  or  proceeding  of  any  court  of  record,  justice 
of  the  peace,  state,  county,  township  or  municipal  office  or  officer,  or 
any  paper,  pleading,  exhibit  or  other  writing,  filed  with,  in  or  by 
any  such  court  of  record,  justice  of  the  peace,  officer  or  officers,  is  guilty 
of  felony,  without  reference  to  the  value  of  the  same,  and,  on  conviction, 
shall  be  imprisoned  in  the  state  prison  not  less  than  six  months  nor  more 
than  fourteen  years,  fined  not  exceeding  one  thousand  dollars  and  dis- 
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franchised  and  rendered  incapable  of  holding  any  oflSee  of  trust  or  profit 
for  any  determinate  period. 

2030.  Larceny  of  records  by  ofBcers. — 385.  Whoever,  being  an  offi- 
cer, or  his  deputy,  having  the  custody  of  any  record,  book,  document, 
paper  or  proceeding,  specified  in  the  foregoing  section,  feloniously  steals 
or  fraudulently  takes  away,  secretes,  withdraws  or  destroys  any  such 
record,  book,  document,  paper  or  proceeding  filed  or  deposited  with 
him,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than 
two  years  nor  more  than  fourteen  years,  fined  not  exceeding  one  thou- 
sand dollars  and  disfranchised  and  rendered  incapable  of  holding  any 
office  of  trust  or  profit  for  any  determinate  period. 

2031.  Defacing  or  destrosring  records.  —  386.  Whoever  maliciously, 
mischievously  or  fraudulently  alters,  defaces,  injures,  mutilates  or  de- 
stroys the  whole  or  any  part  of  any  record,  authorized  to  be  made  by  any 
law  of  this  state,  belonging  or  pertaining  to  any  court  of  record,  justice 
of  the  peace,  or  any  state,  county,  township  or  municipal  office  or  officer, 
or  any  other  public  record  so  authorized,  or  any  paper,  pleading,  exhibit 
or  other  writing  filed  with,  in  or  by  any  such  court,  office  or  officer, 
shall,  on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  six 
months  nor  more  than  fourteen  years,  fined  not  exceeding  one  thousand 
dollars  and  disfranchised  and  rendered  incapable  of  holding  any  office 
of  trust  or  profit  for  any  determinate  period. 

The  entry  of  satisfaction  of  a  judgment  is  a  record  within  the  meaning  of  the  stat- 
ute making  it  a  crime  to  alter  or  deface  records.     State  v.  Henning,  158  Jnd.  196. 

2032.  Carrying  oflf  fruits  or  products. — 387.  Whoever  unlawfully  en- 
ters upon  the  lands  of  another  and  severs  from  the  soil  any  product  or 
fruit  growing  thereon,  the  property  of  another,  of  the  value  of  ten  cents 
or  upwards,  or  shall  sever  from  any  building,  or  from  any  gate,  fence 
or  other  railing  or  enclosure,  the  property  of  another,  or  any  part  there- 

'  of,  of  the  like  value,  on  conviction,  shall  be  fined  not  exceeding  one  hun- 
dred dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not 
more  than  six  months. 

See  notes  to  section  2017,  Burns'  R.  S.  1901. 

2033.  Trespass.— 388.  Whoever,  being  about  to  enter  unlawfully 
upon  the  enclosed  or  unenclosed  land  of  another,  shall  be  forbidden  so 
to  do  by  the  owner,  or  occupant,  or  his  agent  or  servant,  or  who,  being 
unlawfully  upon  the  enclosed  or  unenclosed  land  of  another,  shall  be 
notified  to  depart  therefrom  by  the  owner,  or  occupant,  or  his  agent  or 
servant,  and  shall  thereafter  enter  upon  such  land,  or  neglect  or  refuse  to 
depart  therefrom,,  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  less  than  five  dollars  nor  more  than  fifty  dollars. 

See  notes  to  section  2018,  Burns'  R.  S.  1901. 

2034.  Embezzlement— Public  funds.— 389.  Whoever,  being  charged 
or  in  any  manner  intrusted  with  the  collection,  receipt,  safe-keeping. 
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transfer  or  disbursement  of  any  money,  funds,  securities,  bonds,  choses 
in  action  or  other  property  belonging  to  or  under  the  control  of  the  state 
or  of  any  state  officer,  or  belonging  to  or  under  the  control  of  any  county, 
civil  or  school  township,  city  or  town,  or  any  officer  thereof,  converts  to 
his  own  use,  or  to  the  use  of  any  other  person  or  corporation,  in  any  man- 
ner whatever,  contrary  to  law,  or  uses  by  way  of  investment  in  any  kind 
of  property,  or  loans,  either  with  or  without  interest,  or  deposits  with 
any  person  or  corporation,  contrary  to  law,  or  exchanges  for  other  funds 
except  as  allowed  by  law,  any  portion  of  such  money,  funds,  securities, 
bonds,  choses  in  action  or  other  property,  is  guilty  of  embezzlement, 
and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than 
two  years  nor  more  than  twenty-one  years,  fined  not  exceeding  double  the 
value  of  the  money  or  other  property  embezzled,  and  disfranchised  and 
rendered  incapable  of  holding  any  office  of  trust  or  profit  for  any  deter- 
minate period. 
See  notes  to  section  2019,  Burns'  R.  S.  1901. 

2035.  Embezzlement  by  officers. — 390.  Any  county  treasurer,  county 
auditor,  sheriff,  clerk  or  receiver  of  any  court,  township  trustee,  justice 
of  the  peace,  mayor  of  a  city,  city  judge,  constable,  marshal  of  any  city 
or  town,  or  any  officer  or  agent  of  any  county,  civil  or  school  town- 
ship, city,  school  city,  town  or  school  town,  who  shall  fraudulently  fail 
or  refuse,  at  any  time  during  the  term  for  which  he  was  elected  or  ap- 
pointed, when  legally  required  by  the  proper  person  or  authority,  to  ac- 
count for,  deliver  and  pay  over  to  such  person  or  persons  as  may  be  law- 
fully entitled  to  receive  the  same,  all  moneys,  choses  in  action,  or  other 
property  which  may  have  come  into  his  hands  by  virtue  of  his  said 
office,  shall  be  deemed  guilty  of  embezzlement,  and,  on  conviction,  shall 
be  imprisoned  in  the  state  prison  for  any  period  not  less  than  one  year 
nor  more  than  five  years,  and  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars,  and  rendered  incapable  of  holding  any  office  of  trust  or 
profit  for  any  determinate  period. 

See  notes  to  section  2020,  Bums'  R.  S.  1901. 

Justices  of  the  peace  may  be  convicted  of  the  embezzlement  of  money  received  by 
them  in  payment  of  fines,  and  an  indictment  in  such  a  case  need  not  allege  that  the 
fines  collected  and  not  paid  over  did  not  exceed  three  times  the  amount  that  the  jus- 
tice would  be  entitled  to  receive  as  mileage  for  reporting  such  fines.  Crawford  v. 
State,  155  Ind.  692. 

2036.  Embezzlement — ^Accounting  to  successor. — 391.  It  shall  be  the 
duty  of  each  clerk  of  the  circuit  court,  sheriflf  and  treasurer  of  each 
county  in  this  state,  and  of  every  other  county,  state,  township,  city  or 
town  officer  in  this  state  receiving  money  in  his  official  capacity,  at  the 
expiration  of  his  term  of  office,  to  pay  over  to  his  successor  in  office  all 
moneys  of  every  description,  to  whomsoever  due,  remaining  in  his  hands 
at  the  expiration  of  such  term,  taking  the  receipt  of  such  successor 
therefor;  and  such  successor  and  his  sureties  shall  be  liable  therefor  on 
his  official  bond,  as  if  the  same  had  been  originally  collected  by  him; 
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and  any  clerk,  treasurer,  sheriflf  or  other  such  county,  state,  township,  city 
or  town  oflBcer,  so  failing  to  so  pay  over  such  moneys,  and  any  such  suc- 
cessor to  any  clerk,  treasurer,  sheriff  or  other  such  oflScer  who  shall  fail 
to  pay  over  any  such  moneys  to  parties  entitled  to  receive  the  same, 
when  called  on  to  do  so,  shall  be  deemed  guilty  of  embezzlement,  and, 
on  conviction,  shall  be  fined  in  any  sum  not  exceeding  one  thousand  dol- 
lars, and  be  imprisoned  in  the  state  prison  not  less  than  one  year  nor 
more  than  five  years. 
See  notes  to  section  2021,  Bums'  R.  S.  1901. 

2037.  Embezzlement  by  employes. — 392.  Every  officer,  agent,  attor- 
ney, clerk,  servant  or  employe  of  any  person,  firm,  corporation  or  asso- 
ciation, who,  having  access  to,  control  or  possession  of  any  money,  arti- 
cle or  thing  of  value,  to  the  possession  of  which  his  employer  is  entitled, 
shall,  while  in  such  employment,  take,  purloin,  secrete  or  in  any  way 
whatever  appropriate  to  his  own  use,  or  to  the  use  of  others,  or  who 
shall  knowingly  permit  any  other  person  to  take,  purloin,  secrete  or  in 
any  way  appropriate  to  his  own  use,  or  to  the  use  of  others,  any  money, 
coin,  bills,  notes,  credits,  choses  in  action  or  other  property  or  article  of 
value  belonging  to  or  deposited  with  or  held  by  such  person,  firm,  cor- 
poration or  association  in  whose  employment  such  officer,  agent,  attor- 
ney, clerk,  servant  or  employe  may  be,  shall  be  deemed  guilty  of  embez- 
blement,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen  years,  fined  not  less  than 
one  dollar  nor  more  than  one  thousand  dollars,  and  be  disfranchised 
and  rendered  incapable  of  holding  any  office  of  trust  or  profit  for  any 
determinate  period:  Provided,  That  where  the  money,  coin,  bills,  notes^ 
credits,  choses  in  action  or  other  property  or  article  of  value,  taken,  pur- 
loined, secreted  or  appropriated  shall  be  of  the  value  of  less  than  twenty- 
[five]  dollars,  the  punishment  may  be  imprisonment  in  the  county  jail 
for  a  period  not  exceeding  one  year  and  a  fine  not  exceeding  five  hundred 
dollars:  And  provided,  further,  That  upon  a  second  such  conviction  for 
embezzlement  the  person  convicted  shall  suffer  the  punishment  pre- 
scribed  for  those  convicted  of  embezzlement  where  the  money  or  property 
taken  is  of  the  value  of  twenty-five  dollars  or  over. 

See  notes  to  section  2022,  Burns*  R.  S.  1901;  and  see  Acts  1903,  p.  33,  for  act 
amending  embezzlement  statute,  being  in  substance  the  same  as  this  section. 

An  indictment  against  an  officer,  agent,  attorney  or  employe,  charging  the  embezzle- 
ment of  money,  must  allege  that  such  persons  had  possession  or  control  of  such  money 
by  virtue  of  their  employment  or  duties.    State  v.  Winstandley,  155  Ind.  290. 

A  bailee  with  whom  money  is  deposited  may  be  convicted  of  the  embezzlement  of  suc)i< 
money.    Wynegar  v.  State,  157  Ind.  577. 

2038.  Embezzlement — ^Attorneys — Collectors. — 393.  Any  attorney  at 
law,  or  person  engaged  in  making  collections  for  others,  who,  having 
money  or  other  thing  of  value  in  his  possession,  or  under  his  control, 
received  for  his  client  or  employer,  shall  fraudulently  refuse  to  pay  over 
or  deliver  the  same  to  his  client  or  employer,  or  the  person  or  persons  by^ 
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them  designated  to  receive  the  same,  less  the  reasonable  charges,  fees  or 
demands  thereon,  shall  be  deemed  guilty  of  embezzlement,  and,  on  con- 
viction, shdll  be  imprisoned  in  the  state  prison  not  less  than  two 
years  nor  more  than  fourteen  years,  fined  not  less  than  one  dollar  nor 
more  than  one  thousand  dollars,  and  disfranchised  and  rendered  inca- 
pable of  holding  any  oflSce  of  trust  or  profit  for  any  determinate  period. 
See  notes  to  section  2023,  Burns'  R.  S.  1901. 

2039.  Embezzlement — ^Railroad  employes.  —  394.  Every  conductor, 
clerk  or  other  employe  of  a  railroad  company,  interurban  or  street  car 
company,  who  shall,  in  the  course  of  his  employment,  come  into  the  pos- 
session of  a  local  or  coupon  ticket,  belonging  to  any  such  railroad,  in- 
terurban or  street  car  company,  and  shall  sell  or  barter  the  same,  give 
the  same  away,  or  appropriate  the  same  to  his  own  use,  with  intent  to 
defraud  the  company,  whose  employe  he  is,  or  to  defraud  any  other  such 
company,  shall  be  deemed  guilty  of  embezzlement,  and,  on  conviction, 
shall  be  fined  not  less  than  one  dollar  nor  more  than  five  hundred  dol- 
lars, and  imprisoned  in  the  state  prison  not  less  than  one  year  nor  more 
than  five  years. 

2040.  Embezzlement — ^Innkeeper,  carriers. — 395.  Any  innkeeper  in- 
trusted by  his  guest  or  boarder  with  anything  of  value  for  safekeeping, 
or  any  person  intrusted  with  anything  of  value  to  be  carried  for  hire, 
who  fraudulently  applies  or  converts  the  same  to  his  own  use,  is  guilty 
of  embezzlement,  and,  on  conviction,  shall  be  imprisoned  in  the  state 
prison  not  less  than  six  months  nor  more  than  fourteen  years,  fined  not 
less  than  one  dollar  nor  more  than  one  thousand  dollars,  and  disfran- 
chised and  rendered  incapable  of  holding  any  ofl&ce  of  trust  or  profit 
for  any  determinate  period. 

2041.  Embezzlement — ^Bailee. — 396.  A  storage,  forwarding  or  com- 
mission merchant,  carrier,  warehouseman,  factor,  auctioneer,  or  his  clerk, 
agent  or  employe,  who,  with  intent  to  defraud,  sells,  or  in  any  way  dis- 
poses of,  or  applies  or  converts  to  his  own  use,  any  bill  of  lading,  cus- 
tom-house permit  or  warehouse  receipt,  intrusted  to  or  possessed  by  him, 
or  any  property  intrusted  or  consigned  to  him,  or  the  proceeds  or  profits 
of  any  sale  of  such  property,  or  who  fraudulently  fails  to  pay  over  such 
proceeds,  deducting  usual  charges  and  commissions;  and  any  consignor 
of  any  property  or  his  agent,  not  being  the  absolute  owner  thereof,  who, 
with  intent  to  defraud,  after  delivery  thereof  for  transportation  of  any 
wharf-boat,  water-craft  or  vehicle,  in  any  way  stops,  countermands  or 
changes  the  consignment  thereof,  or  sells,  disposes  of  or  encumbers  such 
property  during  transit  or  after  the  delivery  thereof,  or  in  any  way  con- 
verts the  same  to  his  own  use,  is  guilty  of  embezzlement,  and,  on  convic- 
tion, shall  be  imprisoned  in  the  state  prison  not  less  than  one  year  nor 
more  than  five  years,  fined  not  more  than  one  hundred  dollars,  and  dis- 
franchised and  rendered  incapable  of  holding  any  office  of  trust  or 
profit  for  any  determinate  period. 

See  notes  to  section  2026,  Burns'  R.  S.  1901. 
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2042.  Embezzlement — ^Tenant. — 397.  Whoever,  being  a  tenant,  with 
intent  to  defraud  his  landlord,  unlawfully  disposes  of,  or  applies  or  con- 
verts to  his  own  use,  without  the  authority  or  consent  of  such  landlord, 
so  much  of  the  crop  growing  or  raised  on  the  leased  premises  as  belongs 
to  the  landlord  under  his  contract  of  leasing  with  such  tenant,  is  guilty 
of  embezzlement,  and,  on  conviction,  shall  be  imprisoned  in  the  state 
prison  not  less  than  one  year  nor  more  than  three  years. 

2043.  Embezzlement — Treasurers. — 398.  If  the  treasurer  of  state,  or 
any  county  treasurer  or  city  treasurer,  or  the  treasurer  of  any  town, 
school  city  or  school  town,  or  any  township  trustee  shall  use  the  money 
of  any  particular  fund,  or  the  money  appropriated  by  law  for  any  par- 
ticular purpose,  to  pay  any  warrant  drawn  upon  any  other  fund  or  ap- 
propriation, he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  imprisoned  in  the  county  jail  not  less  than  one  month 
nor  more  than  six  months,  and  fined  not  less  than  one  hundred  dollars 
nor  more  than  five  thousand  dollars. 

2044.  Embezzlement — City  or  town  officer. — 399.  A  member  of  the 
common  council  of  any  city  or  of  the  board  of  school  trustees  of  any 
city  or  town,  or  of  the  board  of  trustees  of  any  town,  or  the  mayor,  pres- 
ident, officer,  agent,  attorney,  clerk  or  servant  of  any  such  corporation, 
or  any  township  trustee,  who  knowingly  diverts,  appropriates,  or  ap- 
plies any  funds  or  a  part  of  any  fund,  raised  under  any  law  by  taxation 
or  otherwise,  to  any  other  use  or  purpose  than  that  for  which  it  was 
raised  or  appropriated,  or  who  knowingly  diverts,  appropriates  or  ap- 
plies, or  assists  in  diverting,  appropriating  or  applying,  any  money  bor- 
rowed on  any  bond  of  the  corporation,  or  any  part  of  the. proceeds  of 
such  bond,  to  any  other  use  or  purpose  than  that  for  which  such  loan 
was  made  or  bond  issued,  or  to  any  other  use  or  purpose  than  is  author- 
thorized  by  the  charter  or  law  governing  such  corporation,  shall  be 
deemed  guilty  of  embezzlement,  and,  on  conviction,  shall  be  imprisoned 
in  the  state  prison  not  less  than  one  year  nor  more  than  five  years,  fined 
not  less  than  one  dollar  nor  more  than  one  thousand  dollars,  and  dis- 
franchised and  rendered  incapable  of  holding  any  office  of  trust  or 
profit  for  any  determinate  period. 

2045.  Embezzlement — ^Fiduciaries. — 400.  Whoever,  being  the  admin- 
istrator of  the  estate  of  a  decedent,  or  the  executor  of  a  last  will,  or  the 
guardian  of  any  minor  or  insane  person,  or  a  trustee  or  other  person 
acting  in  any  fiduciary  capacity,  without  good  cause,  fails  or  refuses, 
when  legally  required  by  the  proper  person  or  authority,  or  on  demand 
of  a  surety  on  the  bond  of  any  such  administrator,  executor  or  guardian, 
to  account  for  or  pay  over  to  such  person  or  persons  as  may  be  lawfully 
entitled  to  receive  the  same,  any  money,  chose  in  action,  or  other  prop- 
erty, which  may  have  come  into  his  hands  by  virtue  of  his  office,  duty 
or  trust,  shall  be  deemed  guilty  of  embezzlement,  and,  on  conviction, 
shall  be  imprisoned  in  the  state  prison  not  less  than  one  year  nor  more 
than  five  years,  fined  not  exceeding  one  thousand  dollars,  and  disfran- 
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chised  and  rendered  incapable  of  holding  any  ofl&ce  of  trust  or  profit 
for  any  determinate  period. 
See  notes  to  section  2030,  Bums'  R.  S.  1901. 


2046.  Embeulement — ^Banker  or  broker. — 401.  If  any  banker,  bro- 
ker, or  person  doing  a  banking  business,  or  any  officer,  agent  or  employe 
of  any  banking  company  or  incorporated  bank  doing  business  in  this 
state,  shall  fraudulently  receive  from  any  person,  or  persons,  firm,  com- 
pany, or  corporation,  or  from  any  agent  thereof,  not  indebted  to  such 
banker,  broker,  banking  company  or  incorporated  bank,  any  money, 
check,  draft,  bill  of  exchange,  stocks,  bonds  or  other  valuable  thing 
which  is  transferable  by  delivery  or  endorsement,  when  at  the  time 
of  receiving  such  deposit,  such  banker,  broker,  banking  company  or  in- 
corporated bank  is  insolvent,  whereby  the  deposit  so  made  shall  be  lost 
to  the  depositor,  such  banker,  broker,  officer,  agent  or  employe  so  re- 
ceiving such  deposit  shall  be  deemed  guilty  of  embezzlement,  and,  on 
conviction,  shall  be  fined  in  a  siun  double  the  value  of  the  money  or 
other  valuable  thing  so  embezzled  aiid  fraudulently  taken,  and,  in  addi- 
tion thereto,  shall  be  imprisoned  in  the  state  prison  not  less  than  one 
year  nor  more  than  three  years.  The  failure,  suspension  or  involun- 
tary liquidation  of  such  banker,  broker,  banking  company  or  incorpo- 
rated bank,  within  thirty  days  after  the  time  of  receiving  such  deposit, 
shall  be  prima  facie  evidence  of  an  intent  to  defraud  on  the  part  of  such 
banker,  broker,  officer,  agent  or  employe  of  such  banking  company  or 
incorporated  bank. 

See  notes  to  section  2031,  Burns'  R.  S.  1901. 


2047.  Baxik-— Overdraft  by  officer. — 402.  Whoever,  being  president, 
director,  cashier,  teller,  clerk,  officer  or  employe  of  any  incorporated 
bank,  or  of  any  firm,  corporation,  person  or  association  doing  a  banking 
business,  shall  knowingly  overdraw  his  account  in  such  bank,  or  in  such 
other  institution  doing  a  banking  business,  or  who  shall  knowingly  draw 
and  receive  payment  on  any  check  on  such  bank,  firm,  corporation,  per- 
son or  banking  association  when  he  has  no  funds  to  his  credit  therein 
without  first  procuring  the  written  consent  thereto  of  the  board  of  di- 
rectors of  any  such  incorporated  bank,  or  the  manager,  or  managers  of 
any  such  firm,  corporation,  person  or  association  doing  a  banking  busi- 
ness, indorsed  on  such  check,  shall  be  deemed  guilty  of  a  felony,  and, 
on  conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than  two 
years  nor  more  than  fourteen  years,  and  fined  in  double  the  siun  so  re- 
ceived. 

2048.  Bank — ^Loan  of  funds  to  officer. — 403.  Whoever,  being  presi- 
dent, director,  cashier,  teller,  clerk,  officer  or  employe  of  any  incorpo- 
rated bank,  or  of  any  firm,  corporation,  person  or  association  doing  a 
banking  business,  shall,  in  any  way,  obtain  as  a  borrower  any  of  the 
funds  of  such  bank,  firm,  corporation,  person  or  association  doing  a 
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banking  business,  without  first  executing  his  note  or  other  evidence  of 
debt  therefor,  being  the  written  consent  thereto  of  the  board  of  di- 
rectors of  any  such  incorporated  bank,  or  the  manager  or  managers 
of  any  other  such  firm,  corporation,  person  or  association  doing  a  bank- 
ing business,  indorsed  on  such  note  or  other  evidence  of  debt,  shall  be 
deemed  guilty  of  a  felony  and,  on  conviction,  shall  be  imprisoned  in 
the  state  prison  not  less  than  two  years  nor  more  than  fourteen  years, 
and  be  fined  in  double  the  amount  so  received. 

2049.  Insurance  and  trust  companies — Loans. — 404.  Any  board  of 
directors,  director  or  oflBcer  of  any  insurance  company,  loan  and  trust 
and  safe  deposit  company,  or  surety  company,  doing  business  in  this 
state,  who  shall,  directly  or  indirectly,  loan  any  of  its  funds,  moneys, 
capital  or  other  property  whatsoever,  to  any  director  or  officer  of  such 
insurance  company,  loan  and  trust  and  safe  deposit  company,  or  surety 
company,  and  any  director  or  officer  of  any  insurance  company,  loan 
and  trust  and  safe  deposit  company,  or  surety  company,  doing  business 
in  this  state,  who  shall  borrow  from  such  insurance  company,  loan  and 
trust  and  safe  deposit  company,  or  surety  company,  any  of  its  funds, 
moneys,  capital  or  other  property  whatsoever,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction,  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars,  and  be  imprisoned 
in  the  county  jail  not  less  than  thirty  days  nor  more  than  six  months. 

2050.  State  arms — Selling  or  secreting. — 405.  Whoever  unlawfully 
sells,  disposes  of,  hides,  secretes  or  detains,  or  refuses  to  give  up  to  any 
person  authorized  to  demand  and  receive  them,  any  of  the  arms,  ac- 
coutrements, ordnance  stores,  camp  or  garrison  equipage,  belonging  to 
this  state,  shall  be  fined  not  less  than  five  dollars  nor  more  than  five 
hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  less  than  ten  days  nor  more  than  six  months. 

2061.  Mortgaged  goods — ^Removal. — 406.  A  mortgagor  of  personal 
property  in  possession  of  the  same,  who,  without  the  written  consent 
of  the  owner  of  the  claim  secured  by  the  mortgage,  removes  any  of  the 
property  mortgaged  out  of  the  county  where  it  was  situated  at  the  time 
it  was  mortgaged,  or  secretes  or  converts  the  same  or  any  part  thereof 
to  his  own  use,  or  sells  the  same  or  any  part  thereof  to  any  person  with- 
out informing  him  of  the  existence  of  such  mortgage,  shall,  on  convic- 
tion, be  fined  not  exceeding  three  hundred  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  not  exceeding  six  months. 

See  notes  to  section  2033,  Burns'  K.  S.  1901. 

2062.  Trespass — ^Malicious. — 407.  Whoever  maliciously  or  mischiev- 
ously injures  or  causes  to  be  injured  any  property  of  another,  or  any 
public  property,  is  guilty  of  a  malicious  trespass,  and,  on  conviction, 
shall  be  fined  not  more  than  twofold  the  value  of  the  damage  done,  to 
which  may  be  added  imprisonment  in  the  county  jail  not  more  than 
twelve  months. 

See  notes  to  section  2034,  Bums'  R.  S.  1901. 
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2053.  Telegraph  or  telephone — ^Injury. — 108.  Whoever  maliciously 
or  mischievously  injures  any  telegraph  pole,  electric  light  pole  or  elec- 
tric car  pole,  telephone  pole,  or  the  wire  or  any  part  of  the  apparatus 
connected  therewith,  on  conviction  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  five  hundred  dollars  and  imprisoned  in  the  county 
jail  not  less  than  thirty  days  nor  more  than  six  months. 

2064.  Electric  meters,  apparatus,  injury. — 409.  Whoever  unlawfully 
and  intentionally  injures  or  destroys  or  permits  to  be  injured  or  de- 
stroyed any  meter,  pipe,  conduit,  wire,  line,  post,  lamp  or  other  appa- 
ratus belonging  to  a  company  engaged  in  the  manufacture  or  sale  of 
electricity  for  light,  heat,  power  or  other  purposes;  or  whoever  unlaw- 
fully and  intentionally  prevents  an  electric  meter  from  duly  registering 
the  quantity  of  electricity  supplied,  or  in  any  way  interferes  with  its 
proper  action  or  just  registration;  or,  whoever,  without  the  consent  of 
such  company,  unlawfully  and  intentionally  diverts  any  electric  cur- 
rent from  any  wire  of  such  company,  or  otherwise  unlawfully  and  in- 
tentionally uses  or  causes  to  be  used,  without  the  consent  of  such  com- 
pany, any  electricity  manufactured  or  distributed  by  such  company, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  shall,  for 
every  such  offense,  be  punished  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment. 

2055.  Public  convejrance — ^Attacking. — 410.  Whoever  maliciously  or 
mischievously  shoots  a  gun,  rifle,  pistol  or  other  weapon,  or  throws  a 
stone,  stick,  club  or  any  other  substance  whatever,  at  or  against  any 
stage  coach,  or  any  locomotive,  railroad  car,  or  train  of  cars,  street 
car,  or  interurban  car  on  any  railroad  in  this  state,  or  at  or  against  any 
wharfboat,  steamboat,  or  other  water-craft,  shall  be  imprisoned  in  the 
county  jail  not  less  than  thirty  days  nor  more  than  one  year,  and  fined 
not  less  than  ten  dollars  nor  more  than  one  hundred  dollars. 

2056.  Injury  to  person  in  conveyance. — 411.  In  case  any  person  on 
such  stage  coach,  locomotive,  car,  train  of  cars,  street  car,  interurban 
car,  or  wharfboat,  steamboat  or  other  water  craft,  shall  be  injured  or 
wounded  by  any  such  act  as  is  specified  in  the  preceding  section,  the 
person  so  offending  shall  be  deemed  guilty  of  an  assault  and  battery 
with  intent  to  commit  murder,  and,  on  conviction,  shall  be  imprisoned 
in  the  state  prison  not  less  than  two  years  nor  more  than  fourteen  years ; 
and,  if  death  ensue  from  such  act  such  offender  shall  be  deemed  guilty 
of  murder  in  the  second  degree,  and  on  conviction,  shall  be  imprisoned 
in  the  state  prison  during  life. 

2067.  Hand-car — Running  without  consent. — 412.  Any  person  who 
shall  unlawfully  place,  put,  move,  run,  or  who  shall  unlawfully  cause 
to  be  placed,  put,  moved  or  run,  any  hand-car  or  push-car,  speeder, 
motor  car  or  other  car  or  vehicle  upon  the  track  of  any  railroad,  in- 
terurban or  street  railroad,  and  not  having  the  consent  of  the  owner  or 
operator  of  such  railroad  or  of  the  roadmaster  or  his  assistants,  shall 
be  deemed  guilty  of  a  felony,  and,  on  conviction,  shall  be  fined  not 
exceeding  five  hundred  dollars,  and  be  imprisoned  in  the  state  prison 
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not  less  than  six  months,  nor  more  than  three  years,  or  he  may  be  fined 
in  any  sum  not  exceeding  one  hundred  dollars,  and  imprisoned  in  the 
county  jail  not  exceeding  one  year. 

2058.  Railroad  track — Obstructing. — 413.  Whoever  wilfully  and  ma- 
liciously places  any  obstruction  upon  the  track  of  any  railroad,  inter- 
urban  or  street  railroad  or  inclined  railroad  track,  or  changes  any  switch 
or  removes  the  fastenings  thereof,  so  as  to  endanger  the  passage  of 
trains,  or  cars,  or  breaks,  destroys,  steals,  takes,  or  carries  away  any 
lock  or  guard  upon  such  switch,  or  wilfully  and  maliciously  commits 
any  other  act  in  order  to  throw  the  engine  or  cars  running  upon  such 
railroad  from  such  track,  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  two  years  nor  more  than  fourteen  years,  and  dis- 
franchised and  rendered  incapable  of  holding  any  ofl&ce  of  trust  or 
profit. for  any  determinate  period;  and  if  from  any  accident  on  any 
such  road,  resulting  from  any  such  act,  any  person  be  so  injured  that 
death  ensue  as  the  immediate  consequence  thereof,  the  offender  shall  be 
deemed  guilty  of  murder  in  the  first  degree,  and,  on  conviction,  shall 
suffer  death,  or  be  imprisoned  in  the  state  prison  during  life. 

See  notes  to  section  2039,  Burns'  R.  S.  1901. 

2059.  Vines  or  trees — ^Injury. — 414.  Whoever  cuts  down  or  destroys, 
or  by  girdling  or  any  other  means  injures  any  standing  or  growing 
vine,  bush,  shrub,  sapling  or  tree  on  the  land  of  any  other  person,  or 
on  land  belonging  to  the  state,  or  to  any  county  or  township  therein, 
or  on  any  land  reserved  or  granted  for  the  use  of  schools  or  colleges, 
without  a  license  so  to  do  from  competent  authority,  or  whoever,  with- 
out such  license,  shall  cut  down  or  remove  from  any  such  lands,  or 
from  lands  belonging  to  the  United  States,  any  tree,  stone,  timber  or 
other  valuable  article,  is  guilty  of  a  trespass,  and,  on  conviction,  shall 
be  fined  in  five  times  the  value  of  such  property,  to  which  may  be  added 
imprisonment,  not  exceeding  twelve  months  in  the  county  jail. 

See  notes  to  section  2040,  Burns*  R.  S.  1901. 

2060.  Tombstones,  defacing,  removal. — 415.  Whoever  wilfully,  mis- 
chievously or  maliciously  disfigures,  defaces  or  removes  any  tombstone, 
monument,  gravestone  or  other  structure  erected  to  perpetuate  the  mem- 
ory of  any  deceased  person,  persons  or  event;  or  whoever,  wilfully, 
mischievously  or  maliciously  disfigures,  defaces  or  removes  any  fence, 
railing  structure  or  any  other  work  in  or  around  any  public  or  private 
monument,  cemetery  or  burial  place,  or  any  tree,  shrub  or  plant  therein, 
shall  on  conviction,  be  fined  not  less  than  five  dollars  nor  more  than 
five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  more  than  six  months. 

See  notes  to  section  2041,  Burns'  R.  S.  1901. 

2061.  Trees  on  highway— Injury. — 416.  Whoever  shall  wilfully,  ma- 
liciously or  mischievously,  and  without  right,  cut  down  or  in  any  way  in- 
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jure  any  tree  on  the  public  highway,  shall  on  conviction,  be  fined  not 
less  than  five  dollars  nor  more  than  five  hundred  dollars. 

2062.  Highway,  canal,  obstructing. — 417.  Whoever,  in  any  manner, 
wrongfully  obstructs  any  public  highway,  tow-path,  canal,  turnpike, 
plank  or  coal  road,  or  injures  any  toll  or  other  bridge,  or  toll  gate,  cul- 
vert, embankment  or  lock,  or  makes  any  breach  in  any  canal,  or  injures 
any  material  used  in  the  construction  of  such  roads,  canals  or  structures, 
shall,  on  conviction,  be  fined  not  more  than  five  hundred  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail  not  less  than  ten 
days  nor  more  than  three  months. 

Monument  in  highway,  section  2338. 

Rubbish  in  highway,  section  2330. 

Cars  in  highway,  section  2350. 

See  notes  to  section  2043,  Burns'  K.  S.  1901. 

The  statute  making  it  an  offense  to  obstruct  a  public  highway  applies  where  the 
obstruction  is  accomplished,  and  municipal  corporations  may  prevent  the  erection  of 
gates  in  such  a  manner  that  their  use  will  obstruct  a  sidewalk.  Town  of  Rosedale  v. 
Banner,  157  Ind.  390. 

2063.  Traction  engine — ^Using  on  highway. — 418.  It  shall  be  the  duty 
of  any  owner  or  person  in  charge  of  a  traction  or  road  engine,  while 
using  such  engine  on  any  public  highway,  or  on  any  street  or  alley  of  any 
town  or  city,  upon  the  approach  of  any  horse,  team  or  teams,  to  drive 
such  engine  to  one  side  of  the  highway,  street  or  alley,  when  practica- 
ble, and  to  stop  such  engine  until  such  horse,  team  or  teams  have  passed ; 
and  the  whistle  of  such  engine  shall  not  be  sounded  while  such  horse, 
team  or  teams  are  passing.  Any  person  violating  any  provision  of  this 
section  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 
fined  not  less  than  five  dollars  nor  more  than  fifty  dollars. 

Municipal  corporations  have  no  power  to  prohibit  the  running  of  traction  engines 
upon  ^^t^cets  and  alleys.     Bogue  v.  Bennett,  156  Ind.  478. 

2064.  Highway — ^Heavy  hauling. — 419.  It  shall  be  unlawful  for  any 
person  to  haul  over  any  turnpike,  gravel  or  macadam  road,  at  any  time 
when  the  road  is  thawing  through  or  by  reason  of  wet  weather  is  in 
condition  to  be  cut  up  and  injured  by  heavy  hauling,  a  load  on  any 
vehicle  with  tires  of  less  than  three  inches  in  width,  the  combined  weight 
of  which  load  and  vehicle,  including  the  driver,  shall  be  more  than 
twenty-five  hundred  pounds ;  or  on  any  vehicle  with  tires  of  three  inches 
and  less  than  four  inches  in  width,  the  combined  weight  of  which  load, 
vehicle  and  driver  shall  be  more  than  three  thousand  pounds ;  or  on  any 
vehicle  with  tires  of  four  inches  and  less  than  five  inches  in  width,  the 
combined  weight  of  which  load,  vehicle  and  driver  shall  be  more  than 
thirty-five  hundred  pounds;  or  on  any  vehicle  with  tires  five  inches  or 
over  in  width,  the  combined  weight  of  which  load,  vehicle  and  driver 
shall  be  more  than  thirty-eight  hundred  pounds.  Any  person  violating 
any  provision  of  this  section  shall,  on  conviction,  be  fined  not  less  than 
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five  dollars  nor  more  than  fifty  dollars  for  each  load  so  hauled:  Pro- 
vided, That  any  road  supervisor  or  gravel  road  superintendent  shall 
have  police  power  to  arrest  upon  sight  any  person  who  is  seen  violating, 
or  by  warrant  any  person  who  has  violated,  any  of  the  provisions  of 
this  section  within  the  county  or  township  for  which  such  road  super- 
visor or  gravel  road  superintendent  is  elected  or  appointed,  and  that, 
on  conviction  of  the  ^defendant  in  such  cause,  there  shall  be  assessed  by 
the  court  trying  the  same  a  fee  of  two  dollars  in  each  case,  to  be  paid 
to  the  person  making  such  arrest. 

See  notes  to  section  2047,  Burns*  R.  S.  1901. 

See  Acts  1003,  p.  404,  for  act  amending  statute  on  subject  of  heavy  hauling  on  high- 
ways, the  same  being  in  substance  as  this  section. 

The  act  of  1899,  before  the  amendment  thereof  in  1901,  regulating  heavy  hauling  on 
certain  highways  at  certain  times,  was  held  invalid  because  of  indefiniteness  in  speci- 
fying the  kind  of  wagons  that  might  be  used.    Cook  v.  State,  26  App.  278. 

2066.  Shade  trees — ^Destroying  or  injuring. — 420.  Whoever  unlaw- 
fully removes,  destroys,  cuts  or  girdles  any  shade  tree,  or  carries  oflf 
or  removes  or  in  any  wise  injures  the  protecting  box  of  any  shade  tree, 
in  any  city,  town  or  village  of  this  state,  or  in  any  public  highway,  shall 
be  fined  not  less  than  three  dollars  nor  more  than  fifty  dollars;  but  this 
section  shall  not  be  so  construed  as  to  prevent  any  owner  of  grounds 
from  making  any  necessary  alterations  in  the  walks  or  trees  on  or  ad- 
jacent to  such  grounds. 

2066.  Landmark — ^Altering  or  removing. — 421.  Whoever  unlawfully 
displaces  or  removes  any  monument  erected  for  the  purpose  of  desig- 
nating or  perpetuating  the  comer  or  any  other  point  in  the  boundary 
of  any  tract  of  land,  or  maliciously  or  mischievously  defaces  or  alters 
the  mark  upon  any  nionument,  landmark  or  bearing  tree  used  for  the 
purpose  of  designating  any  point,  course  of  line  in  the  boundary  of  any 
tract  of  land,  or  wilfully  cuts  down  or  removes  any  monument,  land- 
mark or  bearing  tree  upon  which  such  mark  shall  be  made,  with  the  in- 
tent to  destroy  or  efface  such  mark,  shall  on  conviction,  be  fined  not 
less  than  five  dollars  nor  more  than  two  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  county  jail  not  less  than  ten  days  nor 
more  than  six  months. 

See  notes  to  section  2049,  Burns'  R.  S.  1901. 

2067.  Dams  or  drains — ^Injury. — 422.  Whoever  injures  any  dam, 
drain,  embankment,  ditch  or  other  construction  made  in  pursuance  of 
law,  or  made  for  the  protection  of  any  highway,  railroad  or  bridge,  or 
wilfully  destroys  or  throws  down  any  milepost,  guide  post,  or  guide 
board,  or  alters  or  effaces  any  inscription  or  device  thereon,  shall,  on 
conviction,  be  fined  not  exceeding  fifty  dollars,  to  which  may  be  added 
imprisonment  in  the  county  jail  not  exceeding  ten  days. 

2068.  Legal  notices — ^Defacing. — 423.  Whoever  maliciously  or  mis- 
chievously tears  down,  removes,  destroys  or  defaces  any  legal  advertise- 
ment, handbill  or  other  public  notice  lawfully  posted  up  in  any  place 
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not  belonging  to  or  occupied  by  such  person,  shall,  on  conviction,  be 
fined  not  exceeding  ten  dollars. 

2069.  Bills — ^Posting  on  buildings. — 424.  Whoever  paints,  prints, 
pastes,  stencils  or  otherwise  marks  upon,  or  in  any  manner  places  upon 
or  affixes  to  any  building,  fence,  wall,  or  tree,  without  the  consent  of 
the  owner  thereof,  any  word,  letter,  character,  figure,  sentence  or  de- 
vice, or  any  handbill  or  notice,  shall,  on  conviction,  be  fined  not  more 
than  fifty  dollars  nor  less  than  five  dollars;  but  this  section  shall  not 
apply  to  the  posting  of  any  handbill  or  notice  of  any  public  sale  of 
property  by  any  sheriff,  administrator,  executor  or  guardian,  or  to  any 
notice  required  by  any  law  to  be  posted. 

2070.  Animal  brands — ^Altering. — 425.  Whoever  maliciously  alters  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  gelding,  foal,  filly,  jack, 
mule,  ass,  sheep,  goat,  cattle  or  hog  of  another,  or  marks  or  brands  any 
such  animal,  with  intent  to  steal  the  same,  shall,  on  conviction,  be  fined 
not  less  than  ten  dollars  nor  more  than  five  hundred  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  not  exceeding  six  months. 

2K)71.  Animals — ^Injury  or  killing. — 426.  Whoever  maliciously  or  mis- 
chievously injures  or  kills,  by  administering  poison,  or  by  means  of  a 
deadly  weapon,  or  in  any  other  manner,  any  horse,  mare,  gelding,  foal, 
filly,  jack,  mule,  ass,  sheep,  goat,  cattle,  or  hog  of  another,  shall,  on 
conviction,  be  fined  not  less  than  five  dollars  nor  more  than  five  hun- 
dred dollars,  to  which  may  be  added  imprisonment  in  the  county  jail 
not  exceeding  twelve  months. 

2072.  Forcible  entry  or  detainer. — 427.  Whoever  violently  takes  or 
keeps  possession  of  any  lands,  with  menaces,  force  and  arms,  and  with- 
out authority  of  law,  is  guilty  of  forcible  entry,  or  forcible  detainer,  as 
the  case  may  be,  and,  on  conviction,  shall  be  fined  not  exceeding  one 
thousand  dollars. 

See  notes  to  section  2055,  Burns'  R.  S.  1901. 

In  charging  the  forcible  entry  or  detainer  of  lands  it  is  not  necessary  to  give  a  par- 
ticular description  of  the  property.     Peelle  v.  State,  161  Ind.  378. 

In  a  prosecution  for  forcible  entry  the  state  need  not  prove  that  the  person  dis- 
possessed was  in  the  rightful  possession  of  the  premises,  it  being  sufficient  to  show 
that  he  was  in  peaceable  possession.    Peelle  v.  State,  161  Ind.  378. 

The  right  or  title  to  property  can  not  be  tried  in  a  prosecution  for  forcible  entry  or 
detainer.     Peelle  v.  State,  161  Ind.  378. 

2073.  Library  books — ^Defacing. — 428.  Whoever,  having  access  to, 
or  being  in  possession  of  any  book,  magazine,  newspaper,  manuscript, 
map,  chart,  plan,  printing,  engraving,  photograph  or  other  literary  prop- 
erty of  any  library  organized  under  the  laws  of  this  state,  or  belonging 
to  any  educational  institution  in  this  state,  Sholl  wilfully  or  mischiev- 
ously cut,  mark,  mutilate,  deface,  write  in  or  upon  the  same,  or  other- 
wise injure  the  same,  or  procure  the  same  to  be  so  injured;  or  whoever 
shall  wilfully  or  mischievously  injure  or  deface  any  book,  plate  or  li- 
brary mark,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars. 
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2074.  Family  boats — ^Landing. — 429.  Whoever,  being  the  owner,  les- 
see or  occupant  of,  or  living  in  or  on  any  boat  commonly  called  a  fam- 
ily, shanty,  fish  or  jiink  boat,  or  any  other  similar  water  craft,  on  any 
river  or  stream,  shall  anchor,  fasten,  tie  or  beach  such  boat  within  the 
jurisdiction  of  this  state,  except  at  a  public  landing  or  in  case  of  dis- 
tress, for  a  longer  period  than  ten  hours,  without  the  consent  of  the 
owner,  tenant  or  occupant  of  the  land  where  such  boat  shall  be  so 
anchored,  landed,  fastened,  tied  or  beached,  shall  be  deemed  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  twenty  dollars,  or  be  imprisoned  in  the  county  jail 
not  longer  than  twenty  days,  or  shall  be  both  so  fined  and  imprisoned. 
And  whoever  living  in  or  on,  or  being  the  owner,  lessee  or  occupant  of 
any  such  boat  or  water  craft,  shall  anchor  the  same  near  to  the  Indiana 
shore  of  any  river  or  other  stream,  for  a  longer  period  than  ten  hours, 
and  shall  by  a  skiflf,  float  or  any  other  means  effect  a  landing  from  such 
boat  within  the  jurisdiction  of  this  state,  except  at  a  public  landing  or 
in  case  of  distress,  without  the  consent  of  the  owner,  tenant  or  occu- 
pant of  the  land  where  such  landing  is  made,  shall  likewise  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  be  subject  to  the  penalties 
in  this  section  hereinbefore  prescribed.  And  whoever,  being  the  owner, 
lessee  or  occupant  of,  or  living  in  or  on  any  such  boat,  shall  carry  off, 
take  or  appropriate  from  the  shores  of  any  river  or  stream  within  the 
jurisdiction  of  this  state  any  sand,  gravel,  coal,  wood,  timber  or  other 
thing  of  value,  shall  be  deemed  guilty  of  larceny,  and,  on  conviction, 
shall  suffer  the  penalties  prescribed  for  such  offense. 

2075.  Navigation,  signals  at  night. — 430.  It  shall  be  unlawful  for 
any  person,  firm  or  corporation  to  have,  use  or  navigate  any  steamboat, 
launch,  sailboat  or  other  water  craft  during  the  night-time  on  any  of 
the  inland  lakes  or  rivers  in  this  state  without  displaying  in  a  conspic- 
uous place  on  the  bow  of  such  craft  one  signal  light,  showing  white  in 
front,  red  on  the  left  side  and  green  on  the  right  side,  and  also  one  light 
on  the  stern  of  such  craft.  All  boats  or  other  craft  when  anchored  more 
than  one  hundred  feet  from  the  shore  must  display  a  signal  light  that 
can  be  seen  from  every  direction:  Provided,  That  this  section  shall  not 
apply  to  row  boats  when  in  use  nor  to  any  craft  when  anchored  within 
one  hundred  feet  of  the  shore.  Any  person,  firm  or  corporation  violat- 
ing any  of  the  provisions  of  this  section  shall,  on  conviction,  be  fined 
not  exceeding  ten  dollars. 
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BEC. 

SEC. 

2076. 

Military  expeditions. 

2088. 

Lynching,  prosecution  of  sheriff,  re- 

2077. 

Aiding  hostile  anny. 

moval. 

2078. 

Priyateering. 

2080. 

Sheriff,  aid. 

2079. 

Duel,  challenge. 

2090. 

Sheriff,  military  force. 

2080. 

Duel,  fighting. 

2091. 

Rout 

208  L 

Prize-fighting. 

2092. 

Provocation. 

2082. 

Affray. 

2093. 

Weapon,  drawing  dangerous. 

2083. 

Riot. 

2094. 

Weapon,  carrying  dangerous. 

2084. 

RiotouB  conspiracy. 

2095. 

Weapon,  furnishing  to  minor. 

2086. 

Lynching,  mob  defined. 

2096. 

T<^  pistols. 

2086. 

Lynching,  accessory  after  the  fact. 

2097. 

Weapon,  aiming. 

2087. 

Lynching,  prosecution  of 

person. 

2098. 

Disturbing  meetings. 

[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

2076.  Blilitary  expeditions. — 431.  Whoever  begins  or  sets  on  foot,  or 
provides  or  prepares  the  means  for  any  unauthorized  military  or  naval 
expedition  or  enterprise,  to  be  carried  on  from  this  state  against  the 
territory  or  people  of  any  other  state  or  of  the  United  States,  shall,  on 
conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years  nor 
more  than  fourteen  years,  fined  not  less  than  one  hundred  dollars  nor 
more  than  five  thousand  dollars,  and  be  disfranchised  and  rendered  in- 
capable of  holding  any  office  of  trust  or  profit  for  any  determinate 
period. 

See  sections  2057-2074,  Bums'  R.  S.  1901. 

2077.  AldlTiy  hostile  anny. — 432.  Any  person,  being  a  citizen  of  or 
residing  within  this  state  or  under  the  protection  of  its  laws,  who  shall 
take  or  accept  a  commission  from  any  person,  for  the  purpose  of  join- 
ing or  commanding  any  army  or  band  of  men  hostile  to  or  in  rebellion 
against  this  state  or  the  United  States,  or  who  shall  knowingly  and  wil- 
fully aid  or  assist  any  enemies  in  open  war  or  rebellion  against  this 
state  or  the  United  States,  by  joining  their  armies  or  by  enlisting  or  pro- 
curing or  persuading  others  to  enlist  for  the  [that]  purpose,  or  by  fur- 
nishing such  enemies  or  persons  in  rebellion  with  arms  or  ammunition 
or  provisions  or  any  other  articles  for  their  aid  or  comfort,  or  by  ship- 
ping, sending  or  carrying  to  such  enemies  or  rebels  or  their  agents  any 
arms,  ammunition,  provisions  or  other  articles  for  their  aid  or  comfort, 
or  by  carrying  on  a  traitorous  correspondence  with  them,  or  who  shall 
form  or  be  in  any  wise  concerned  in  forming  any  combination  or  plot 
or  conspiracy  for  betraying  this  state  or  the  United  States,  or  the  armed 
forces  of  either,  into  the  hands  or  power  of  any  foreign  enemy,  or  into 
the  hands  or  power  of  any  organized  or  pretended  government  engaged 
in  resisting  the  laws  or  authority  of  the  government  of  this  state  or  of 
the  United  States,  or  who  shall  give  or  send  any  intelligence  to  any  such 
enemies  or  pretended  government  or  their  forces  for  that  purpose,  shall, 
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on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  twenty-one  years,  and  be  fined  not  exceeding  ten  thou- 
sand dollars. 

2078.  Privateering. — 433.  Every  person  who  shall,  within  this  state, 
build,  construct,  alter  or  fit  out,  or  who  shall  aid  or  assist  in  building, 
constructing,  altering  or  fitting  out  any  vessel  or  boat  for  the  purpose 
of  making  war  or  privateering  or  other  purpose,  to  be  used  in  the 
service  of  any  person  or  parties  whomsoever,  to  make  war  on  this  state 
or  on  the  United  States,  or  to  resist  by  force  the  execution  of  the  laws 
of  this  state  or  of  the  United  States,  or  for  the  purpose  of  privateering 
under  the  authority  of  any  organized  or  pretended  government,  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  twenty-one  years,  and  be  fined  not  exceeding  ten  thousand 
dollars. 

2079.  Duel — Challenge. — 434.  Whoever  gives  or  accepts  a  challenge 
to  fight  a  duel,  or  agrees  to  go  out  of  the  state  for  the  purpose  of  fight- 
ing a  duel  or  under  pretense  of  fighting  a  duel,  or  who  carries  to  any 
person  a  challenge  to  fight  a  duel,  shall,  on  conviction,  be  fined  not 
less  than  one  hundred  dollars,  and  be  imprisoned  not  exceeding  one 
year  in  the  county  jail,  and  ever  after  be  ineligible  to  any  office  of  trust 
or  profit. 

Venue  and  jurisdiction,  section  1646.     Sec  note  to  section  2060,  Bums'  R.  S,  1901. 

2080.  Duel— Fighting. — 435.  Whoever  fights  a  duel,  if  death  do  not 
ensue,  shall,  on  conviction,  be  fined  not  less  than  one  hundred  dollars, 
and  be  imprisoned  in  the  county  jail  not  exceeding  one  year,  and  shall 
ever  afterward  be  ineligible  to  any  office  of  trust  or  profit. 

2081.  Prize-fighting. — 436.  Whoever  engages  as  principal  in  any 
prize-fight,  or  attends  any  such  fight  as  a  backer,  trainer,  second,  umpire, 
assistant,  reporter,  or  in  any  other  capacity,  shall,  on  conviction,  be 
fined  not  less  than  fifty  dollars  nor  more  than  five  hundred  dollars,  to 
which  may  be  added  imprisonment  in  the  county  jail  not  exceeding  six 
months. 

2082.  Affray. — 437.  If  two  or  more  persons,  by  agreement,  fight  in 
any  public  place,  the  persons  so  offending  shall  be  deemed  guilty  of  an 
affray,  and  shall,  on  conviction,  be  fined  not  exceeding  five  hundred  dol- 
lars each,  or  be  imprisoned  in  the  county  jail  not  exceeding  five  days 
each. 

See  notes  to  section  2063,  Burns'  R.  S.  1901. 

2083.  Riot. — 438.  If  three  or  more  persons  shall  do  an  act  in  a  violent 
and  tumultuous  manner,  they  shall  be  deemed  guilty  of  a  riot,  and,  on 
conviction,  shall  be  fined  not  exceeding  five  hundred  dollars  each,  to 
which  may  be  added  imprisonment  in  the  county  jail  not  exceeding  three 
months  each. 

See  notes  to  section  2064,  Burns'  R.  S.  1901. 
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2084.  Riotous  conspiracy. — 439.  If  three  or  more  persons  shall  unite 
for  the  purpose  of  doing  any  unlawful  act  in  the  night  time,  or  for  the 
purpose  of  doing  any  unlawful  act  while  wearing  white  caps,  masks  or 
being  otherwise  disguised,  they  shall  be  deemed  guilty  of  a  riotous  con- 
spiracy, and,  on  conviction,  shall  each  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  ten  years,  and  each  be  fined  in  any 
sum  not  exceeding  two  thousand  dollars. 

See  notes  to  section  2065,  Burns'  R.  S.  1901. 

2085.  Lynching — ^Mob  defined. — 440.  Any  nimiber  of  persons  assem- 
bled for  any  unlawful  purpose  and  intending  to  injure  any  person  by 
violence  and  without  authority  of  law  shall  be  regarded  as  a  mob,  and 
any  act  of  violence  exercised  by  such  mob  upon  the  body  of  any  person 
shall,  when  such  act  results  in  the  death  of  the  injured  person,  consti- 
tute the  crime  of  lynching ;  and  any  person  who  participates  in  or  actively 
aids  or  abets  such  lynching  shall,  on  conviction,  suffer  death  or  be  im- 
prisoned in  the  state  prison  during  life;  and  any  person  who,  being  a 
member  of  any  such  mob  and  present  at  any  such  lynching,  shall  not 
actively  participate  in  the  lynching,  shall  be  deemed  guilty  of  abetting 
such  lynching,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  twenty-one  years. 

2086.  Lynching — Accessory  after  the  fact. — 441.  Every  person  not 
standing  in  the  relation  of  husband  or  wife,  parent  or  grandparent, 
child  or  grandchild,  brother  or  sister,  by  consanguinity  or  affinity  who, 
after  the  commission  of  the  crime  of  lynching,  shall  harbor,  conceal  or 
aid  any  member  of  the  mob  who  participated  in  or  abetted  such  crime, 
with  the  intent  that  such  member  of  such  mob  shall  escape  arrest  or 
punishment,  shall  be  deemed  an  accessory  after  the  fact,  and  may  be 
charged,  tried,  convicted,  and  punished  as  such,  although  such  mem- 
ber of  the  mob  be  neither  charged  nor  convicted,  and,  on  conviction 
thereof,  such  accessory  shall  be  imprisoned  in  the  state  prison  not  less 
than  two  years  nor  more  than  twenty-one  years. 

2087.  Lynching— Prosecution  of  person. — 442.  Any  person  accused 
of  the  crime  of  lynching  or  as  an  accessory  after  the  fact  may  be  prose- 
cuted in  the  proper  circuit  or  criminal  court,  by  indictment  or  by  affi- 
davit filed  by  the  prosecuting  attorney  or  by  the  attorney-general. 

2088.  Ljmching— Prosecution  of  sheriff,  removal. — 443.  Any  sheriff 
or  other  officer  having  any  person  in  his  lawful  custody,  who  shall  un- 
lawfully suffer  or  permit  such  person  to  be  taken  from  such  custody  and 
lynched,  shall  be  deemed  guilty  of  failure  of  official  duty,  and  on  convic- 
tion, shall  be  fined  not  exceeding  one  thousand  dollars  and  shall  be  re- 
moved from  office  and  his  office  declared  vacant.  The  prosecution  against 
such  sheriff  or  other  officer  in  any  such  case  shall  be  instituted  by  the 
attorney-general  by  presentation  in  the  proper  circuit  or  criminal  court 
on  an  affidavit  against  such  sheriff  or  other  officer,  sworn  to  by  any 
citizen  of  the  state,  charging  him  with  such  offense,  and  indorsed  by  the 
attorney-general  as  is  by  this  act  provided  in  prosecutions  by  affidavit 
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in  other  cases  by  prosecuting  attorneys.  In  case  of  any  such  taking  and 
lynching  of  any  such  person,  the  taking  of  such  person  from  the  cus- 
tody of  such  sheriff  or  other  ofl&cer  having  him  in  charge,  shall  be  prima 
facie  evidence  of  the  failure  of  official  duty  on  the  part  of  such  sheriff 
or  other  officer. 

If  a  sheriff  permits  a  prisoner  to  be  taken  from  his  custody  and  lynched,  the  coro- 
ner of  the  county  can  not  on  his  own  relation  sue  to  have  the  sheriff  removed  from 
office.    State  v.  Dudley,  161  Ind.  431. 

2089.  Sheriff— Aid. — 444.  If  at  any  time  the  sheriff  has  reason  to 
believe  and  does  believe  that  any  prisoner  in  his  custody  is  in  danger 
of  being  lynched,  it  shall  be  his  duty  at  once  to  command  all  bystanders 
and  others  with  whom  he  can  directly  communicate  to  aid  and  assist 
him  in  the  defense  of  such  prisoner  and  to  furnish  such  assistance  with 
such  weapons  as  shall  be  necessary  to  protect  such  prisoner.  And  if 
any  such  bystander  or  other  person  so  requested  by  the  sheriff  to  aid 
him  shall  fail  or  refuse  to  assist  in  defending  such  prisoner,  the  person 
80  failing  or  refusing  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  shall  be  fined  not  less  than  one  hundred  dollars  nor  more 
than  one  thousand  dollars  and  be  imprisoned  in  the  county  jail  not  ex- 
ceeding six  months. 

2090.  Sheriff— Military  force. — 445.  If  at  any  time  any  sheriff  has 
reason  to  believe,  and  does  believe,  that  a  prisoner  in  his  custody  is  in 
danger  of  being  lynched,  and  that  he  is  not  able  to  protect  the  life  of  the 
prisoner  without  additional  help,  he  shall  at  once  notify  the  governor 
and  ask  the  aid  of  the  state.  Thereupon  the  governor  shaljl  be  author- 
ized to  furnish  such  military  force  as  may  be  necessary  to  preserve  or- 
der and  protect  such  prisoner ;  and  the  auditor  of  state  shaU  draw  a  war- 
rant upon  the  treasurer  of  state  for  payment  of  the  expenses  thereby 
incurred:  Provided,  however,  That  such  sheriff  shall  not  make  such  de- 
mand upon  the  governor  until  he  shall  first  have  exhausted  all  other  means 
at  his  command  for  the  protection  of  such  prisoner. 

2091.  Bout. — 446.  If  three  or  more  persons  shall  meet  together  to 
do  an  unlawful  act  upon  a  common  cause,  and  shall  make  advances 
toward  the  commission  thereof,  they  shall  be  deemed  guilty  of  a  riot 
[rout],  and,  on  conviction,  shall  be  fined  not  exceeding  one  hundred 
dollars  each,  or  they  may  each  be  imprisoned  in  the  county  jail  not  ex- 
ceeding sixty  days. 

2092.  Provocation. — 447.  Whoever,  by  words,  signs  or  gestures,  pro- 
vokes or  attempts  to  provoke  another  to  commit  an  assault  or  an  assault 
and  battery  upon  him,  such  other  person  having  then  and  there  the  ability 
to  commit  such  assault  or  assault  and  battery,  is  guilty  of  criminal 
provocation,  and,  on  conviction,  shall  be  fined  not  exceeding  twenty 
dollars. 

Venue  of  action,  section   1644. 
See  notes  to  section  2067,  Burns*  R,  S.  1901. 

The  acquittal  of  a  person  of  a  charge  of  assault  does  not  bar  a  prosecution  for 
provocation.    Miller  v.  State.  33  App.  609. 
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2093.  Weapon — ^Drawing  dangerous.  —  448.  Whoever  draws,  or 
threatens  to  use,  any  pistol,  dirk,  knife,  slung-shot  or  other  deadly  or 
dangerous  weapon,  already  drawn  upon  any  other  person,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not 
less  than  one  dollar  nor  more  than  five  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  coimty  jail  not  exceeding  six  months: 
Provided,  That  the  provisions  of  this  section  shall  not  apply  to  a  person 
drawing  or  threatening  to  use  such  dangerous  or  deadly  weapon  in  de- 
fense of  his  person  or  property,  or  in  defense  of  those  entitled  to  his  pro- 
tection by  law. 

See  notes  to  section  2068,  Bums'  R.  S.  1901. 

2094.  Weapon — Carrying  dangerous. — 449.  Every  person,  not  being 
a  traveler,  who  shall  wear  or  carry  any  dirk,  pistol,  bowie-knife,  dagger, 
sword  in  cane  or  any  other  dangerous  or  deadly  weapon  concealed,  or 
who  shall  carry  or  wear  any  such  weapon  openly,  with  the  intent  or 
avowed  purpose  of  injuring  his  fellowman,  shall,  on  conviction,  be  fined 
not  exceeding  five  hundred  dollars.  Any  such  weapon  which  upon  ar- 
rest upon  this  charge  shall  be  found  upon  the  person  of  such  arrested 
person  shall  be  taken  by  the  officer  making  such  arrest  and,  unless  such 
officer  be  the  sheriff,  such  weapon  shall  be  deposited  with  such  sheriff, 
and  in  every  instance  such  weapon  shall  be  held  by  the  sheriff  subject 
to  the  final  order  of  the  court  thereupon.  In  case  the  arrested  person 
be  found  guilty  of  violating  this  statute  by  wearing  or  carrying  such 
concealed  weapon  there  shall  be  entered  as  part  of  the  judgment  of  con- 
viction of  said  crime  an  order  to  the  sheriff  directing  the  destruction  of 
such  weapon  by  the  justice,  mayor,  city  judge  or  judge  of  the  criminal 
or  circuit  court  before  whom  or  in  whose  court  such  cause  is  pending, 
and  the  sheriff  shall  execute  the  same  in  the  manner  and  at  the  time 
fixed  by  such  order.  Any  person  three  times  convicted  within  any  period 
of  two  years  of  committing  any  of  the  offenses  defined  in  this  section 
shall  upon  such  third  conviction  be  imprisoned  in  the  state  prison  not 
more  than  one  year. 

See  notes  to  section  2069,  Burns  R.  S.  1901. 

If  a  person  is  unlawfully  carrying  a  revolver  concealed,  and  such  revolver  is  acci- 
dentally discharged  and  kills  another,  such  person  is  not  guilty  of  involuntary  man- 
slaughter.    Potter  V.  State,  162  Ind.  213. 

To  constitute  a  traveler  within  the  meaning  of  the  statute  prohibiting  the  carrying 
of  concealed  weapons,  a  person  must  travel  such  a  distance  as  takes  him  among 
strangers,  with  whose  habits,  conduct  and  character  he  is  not  acquainted,  where  un- 
known dangers  may  exist,  from  which  there  may  be  a  necessity  to  protect  himself. 
State  V.  Smith,  167  Ind.  241. 

2096.  Weapon— Furnishing  to  minor. — 450.  It  shall  be  unlawful  for 
any  person  to  sell,  barter  or  to  give  to  any  other  person  under  the  age 
of  twenty-one  years  any  pistol,  dirk  or  bowie-knife,  slung-shot,  knucks 
or  other  deadly  weapon  that  can  be  worn  or  carried  concealed  upon  or 
about  the  person,  or  to  sell,  barter  or  give  to  any  person  under  the  age 
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of  twenty-one  years  any  cartridges  manufactured  and  designed  to  be 
used  in  a  pistol  or  revolver.  Any  person  who  shall  violate  any  of  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction,  shall  be  fined  not  less  than  five  dollars  nor  more  than 
fifty  doUars. 

See  notes  to  section  2070,  Burns'  R.  S.  1901. 

2096.  Toy  pistols. — 451.  It  shall  be  unlawful  for  any  person,  firm, 
company  or  corporation  to  manufacture,  sell  or  expose  for  sale,  or  give 
away  as  a  prize  or  reward,  any  toy  pistol  or  other  device  for  the  purpose 
of  exploding  caps  or  wafers  containing  fulminates  or  other  explosive 
compounds;  and  any  person,  firm,  company  or  corporation  so  manufac- 
turing, selling  or  offering  to  sell  or  give  away  any  such  toy  pistol  or 
other  devices,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion, shall  be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
or  be  imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more  than 
twenty  days. 

See  note  to  section  2072,  Burns'  R.  S.  1901. 

2097.  Weapon — ^Aiming. — 452.  It  shall  be  unlawful  for  any  person 
over  the  age  of  ten  years,  with  or  without  malice,  purposely  to  point 
or  aim  any  pistol,  gun,  revolver  or  other  firearm,  either  loaded  or  empty, 
at  or  toward  any  other  person;  and  any  person  so  offending  shall  be 
deemed  guilty  of  an  unlawful  act,  and,  on  conviction,  shall  be  fined  not 
less  than  one  dollar  nor  more  than  five  hundred  dollars. 

See  notes  to  section  2073,  Burns'  R.  S.  1901. 

In  order  to  constitute  an  offense  under  the  statute  making  it  unlawful  for  a  person 
to  point  firearms  at  or  toward  another,  such  pointing  must  be  purposely  done.  Eaton  v. 
State,  162  Ind.  554. 

2098.  Disturbing  meetings. — 453.  Whoever,  by  any  loud  or  unneces- 
sary talking,  hallowing,  or  by  any  threatening,  abusive,  profane  or  ob- 
scene language  or  violent  actions,  or  by  any  other  rude  behavior,  in- 
terrupts, molests  or  disturbs  any  collection  of  persons  convened  for  the 
purpose  of  worship;  or  who  thus  disturbs  persons  attending  any  agri- 
cultural fair  or  exhibition,  or  any  persons  present  thereat  or  going  to  or 
returning  therefrom;  or  who,  in  like  manner,  interrupts,  molests  or 
disturbs  any  meeting  of  persons  met  together  for  any  lawful  purpose, 
shall,  on  conviction,  be  fined  not  less  than  five  dollars  nor  more  than 
fifty  dollars.  Sextons  of  churches,  and  officers  of  fairs  or  other  meetings 
contemplated  in  this  section,  are  hereby  authorized  to  arrest  any  per- 
sons 80  disturbing  such  public  meetings. 

See  notes  to  section  2074,  Bums*  R.  S.  1901. 

An  affidavit  charging  a  person  with  disturbing  the  peace  at  a  certain  church  does 
not  charge  the  disturbance  of  a  public  meeting.     State  v.  Bogard,  26  App.  123. 
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AGAINST    CHASTITY   AND    MORALITY. 
ARTICLE  5.— AGAINST  CHASTITY  AND  MORALITY. 


§  2099 


SEC.  SEC. 

2099.  Bigamy.  2109. 

2100.  Bigamy,  proof  of  marriage,  venue.  2110. 
210L  Incest.  2111. 

2102.  Adultery,  fornication.  2112. 

2103.  Seduction.  2113. 

2104.  House  of  iU-fame,  enticing  female.  2114. 

2105.  House  of  ill-fame,  keeping.  2115. 

2106.  Public  indecency.  2116. 

2107.  Obscene  literature,  possession,  cir-  2117. 

culation.  2118. 

2108.  Obscene  literature,  sending. 


Pernicious  literature  or  pictures. 

Drugs  for  females,  advertising. 

Profanity. 

Sabbath  breaking. 

Baseball  on  Sunday. 

Houses  of  assignation. 

Houses  of  ill-fame,  associating. 

Prostitute. 

Stallions,  letting  in  public. 

Sodomy. 


[Acts  1905,  p.  584.     In  force  April  15,  1906.] 

Bigamy. — 454.  Whoever  being  married,  marries  again,  the  for- 
mer husband  or  wife  being  alive,  and  the  bond  of  matrimony  still  undis- 
solved, and  no  legal  presumption  of  death  having  arisen,  is  guilty  of 
bigamy,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  five  years ;  or  he  may  be  fined  not  ex- 
ceeding one  thousand  dollars,  or  be  imprisoned  in  the  county  jail  not 
more  than  six  months,  or  both. 
See  section  2075,  Bums'  R.  S.  1901,  and  notes. 


2100.  Bigamy — Proof  of  marriage,  venue. — 455.  In  case  of  prosecu- 
tion for  bigamy,  it  shall  not  ber  necessary  to  prove  either  of  the  marriages 
by  the  register  or  certificate  thereof,  or  other  record  evidence ;  but  either 
of  such  marriages  may  be  shown  by  such  evidence  as  is  admissible  to 
prove  a  marriage  in  other  cases.  The  offense  may  be  alleged  to  have 
been  committed,  and  the  trial  may  take  place  in  the  county  where  such 
last  marriage  was  solemnized  or  where  co-habitation  shall  have  occurred. 

2101.  Incest. — 456.  If  any  step-father  shall  have  sexual  intercourse 
with  his  step-daughter,  knowing  her  to  be  such,  or  if  any  step-mother 
and  her  step-son  shall  have  sexual  intercourse  together,  having  knowl- 
edge of  their  relationship,  or  if  any  parent  shall  have  sexual  intercourse 
with  his  or  her  child,  knowing  him  or  her  to  be  such,  or  if  any  grand- 
parent shall  have  sexual  intercourse  with  his  or  her  grandchild,  knowing 
him  or  her  to  be  such,  or  if  any  brother  shall  have  sexual  intercourse 
with  his  sister,  he  being  over  the  age  of  sixteen  years,  and  having  knowl- 
edge of  his  relationship,  or  if  any  uncle  or  aunt  shall  have  sexual  inter- 
course with  his  or  her  niece,  or  nephew,  having  knowledge  of  his  or  her 
relationship,  or  if  any  nephew  or  niece  shall  have  sexual  intercourse 
with  his  or  her  aunt  or  uncle,  such  nephew  or  niece  being  over  the  age 
of  sixteen  years,  and  having  knowledge  of  his  or  her  relationship,  he 
or  she  shall  be  deemed  guilty  of  incest,  and,  on  conviction,  shall  be  im- 
prisoned in  the  state  prison  not  less  than  two  years  nor  more  than  five 
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years,  or  may  be  imprisoned  in  the  county  jail  not  less  thaij  six  months 
nor  more  than  one  year. 
See  notes  to  section  2076,  Burns'  R.  S.  1901. 

2102.  Adultery — ^Fornication. — 457.  Whoever  cohabits  with  another 
in  a  state  of  adultery  or  fornication  shall  be  fined  not  exceeding  five 
hundred  dollars,  or  imprisoned  in  the  dounty  jail  not  exceeding  six 
months,  or  both. 

See  notes  to  section  2077,  Burns*  R.  S.  1901. 

2103.  Seduction. — 458.  Any  male  person  who,  under  promise  of  mar- 
riage, shall  have  illicit  carnal  intercourse  with  any  female  of  good  re- 
pute for  ^chastity,  under  the  age  of  twenty-one  years,  shall  be  deemed 
guilty  of  seduction,  and  on  conviction,  shall  be  imprisoned  in  the  state 
prison  not  less  than  one  year,  nor  more  than  five  years,  and  fined  not  ex- 
ceeding five  hundred  dollars,  or  be  imprisoned  in  the  county  jail  not  ex- 
ceeding six  months,  and  fined  not  exceeding  one  hundred  dollars. 

See  notes  to  section  2078,  Burns'  R.  S.   1901. 

In  prosecutions  for  seduction  under  a  promise  of  marriage  the  evidence  of  the  fe- 
male must  be  corroborated  to  the  extent  required  as  to  the  principal  witness  in  cases 
of  perjury.    Hinkle  v.  State,  167  Ind.  237. 

2104.  House  of  ill-fame— Enticing  female. — 459.  Whoever  entices  or 
takes  away  any  female  of  previous  chaste  character,  from  wherever  she 
may  be,  to  a  house  of  ill-fame  or  elsewhere,  for  the  purpose  of  prostitu- 
tion, shall  be  imprisoned  in  the  state  prison  not  less  than  two  years  nor 
more  than  five  years,  or  be  imprisoned  in  ^ the  county  jail  not  exceeding 
one  year,  and  fined  not  exceeding  five  hundred  dollars. 

See  notes  to  section  2079,  Burns*  R.  S.  1901. 

2105.  House  of  ill-fame— Keeping.— .460.  Whoever  keeps  a  house  of 
ill-fame,  resorted  to  for  the  purpose  of  prostitution  or  lewdness,  or 
knowingly  lets  a  house  to  be  so  kept,  or  knowingly  permits  a  house 
which  he  has  let  to  be  so  kept,  shall  be  fined  not  less  than  ten  dollars, 
nor  more  than  one  hundred  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  not  exceeding  six  months. 

See  notes  to  section  2080,  Bums'  R.  S.  1901. 

2106.  Public  indecency. — 461.  Whoever,  being  over  fourteen  years 
of  age,  makes  an  indecent  exposure  of  his  person  in  a  public  place,  or 
in  any  place  where  there  are  other  persons  to  be  offended  or  annoyed 
thereby,  or  uses  or  utters  any  obscene  or  licentious  language  or  words 
in  the  presence  or  hearing  of  any  female,  is  guilty  of  public  indecency, 
and,  on  conviction,  shall  be  fined  not  less  than  five  dollars  nor  more  than 
one  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  exceeding  six  months. 

See  notes  to  section  2081,  Burns'  R.  S.  1901. 
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2107.  Obscene  literature— Possession,  drcnlation.  —  462.  Whoever 
sells  or  lends,  or  offers  to  sell  or  lend,  or  gives  away,  or  offers  to  give 
away,  or  in  any  manner  exhibits  or  has  in  his  possession,  with  or  with- 
out intent  to  sell,  lend  or  give  away,  any  obscene,  lewd,  indecent  or  las- 
civious book,  pamphlet,  paper,  drawing,  lithograph,  engraving,  picture, 
daguerreotype,  photograph,  stereoscopic  picture,  model,  cast,  instrument, 
or  article  of  indecent  or  immoral  use,  or  instrument  or  article  for  pro- 
curing abortion,  or  for  self-pollution,  or  medicine  for  procuring  abor- 
tion or  preventing  conception,  or  advertise  the  same,  or  any  of  them, 
for  sale,  or  writes  or  prints  any  letter,  circular,  handbill,  card,  book, 
pamphlet,  advertisement  or  notice  of  any  kind,  or  gives  information 
orally,  stating  when,  how,  where,  or  by  what  means,  or  of  whom  any  of 
the  obscene,  lewd,  indecent  or  lascivious  articles  or  things,  hereinbefore 
mentioned  can  be  purchased,  borrowed,  presented  or  otherwise  obtained, 
or  are  manufactured;  or  whoever  manufactures,  or  draws  and  exposes, 
or  draws  with  intent  to  sell,  or  have  sold,  or  prints  any  such  articles  or 
things,  shall  be  fined  not  less  than  ten  dollars  nor  more  than  five  himdred 
dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not  less 
than  ten  days  nor  more  than  six  months;  but  nothing  in  this  section,  or 
in  the  next  two  sections,  shall  be  construed  to  affect  teaching  in  regu- 
larly chartered  medical  colleges,  or  the  publication  of  standard  medical 
books,  or  the  practice  of  regular  practitioners  of  medicine  or  druggists 
in  their  legitimate  business. 

2108.  Obscene  literature — Sending. — 463.  Whoever  knowingly  de- 
posits in  any  postoffice  or  express  ofl&ce  in  this  state,  or  places  in  charge 
of  any  person,  firm  or  corporation  to  be  carried  or  conveyed,  any  lewd, 
obscene,  indecent  or  lascivious  book,  paper,  pamphlet,  drawing,  litho- 
graph, engraving,  picture,  daguerreotype,  photograph,  stereoscopic  pic- 
ture, model,  cast,  instrument  or  article  of  indecent  or  immoral  use,  or 
instrument  or  article  for  procuring  abortion  or  for  self-pollution,  or  med- 
icine for  procuring  abortion  or  preventing  conception,  or  any  circular, 
hand-bill,  card,  advertisement,  book,  pamphlet,  or  notice  of  any  kind, 
or  gives  oral  information  stating  when,  where,  how  or  of  whom,  such 
articles  or  things  or  any  of  them  can  be  purchased  or  otherwise  obtained, 
or  knowingly  receives  the  same  or  any  of  them  with  intent  to  carry  or 
convey  the  same,  or  knowingly  carries  or  conveys  the  same  except  in 
the  United  States  mail,  shall  be  fined  not  less  than  five  dollars  nor  more 
than  five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  less  than  ten  days  nor  more  than  six  months. 

See  notes  to  section  2083,  Burns'  R.  S.  1901. 

2109.  Pernicious  literature  or  pictures. — 464.  It  shall  be  unlawful 
for  any  person  to  sell  or  offer  for  sale,  or  to  print  or  publish,  or  to  bring 
into  this  state  for  the  purpose  of  selling,  giving  away  or  otherwise  dis- 
posing of,  or  to  circulate  in  any  way,  any  paper,  book  or  periodical,  the 
chief  feature  or  characteristic  of  which  is  the  record  of  commission  of 
crime  or  the  display  by  cut  or  illustration  of  crimes  committed  or  of  the 
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acts  or  pictures  of  criminals,  desperadoes  or  of  men  or  women  in  lewd 
and  unbecoming  positions  or  improper  dress.  Any  person  guilty  of  any 
violation  of  this  section  shall  be  fined  not  less  than  ten  dollars  nor  more 
than  two  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  exceeding  ninety  days. 

2110.  Drugs  for  females — Advertising. — 465.  Whoever  prints  or  pub- 
lishes any  advertisement  of  any  secret  drug  or  nostrum  purporting  to 
be  for  the  exclusive  use  of  females,  or  which  cautions  females  against 
their  use  when  in  a  condition  of  pregnancy,  or  in  any  way  publishes  any 
account  or  description  of  any  drug,  medicine,  instrument  or  apparatus 
for  preventing  conception  or  for  procuring  abortion  or  miscarriage,  or 
sells  or  gives  away,  or  keeps  for  sale  or  gratuitous  distribution  any 
newspaper,  circular,  pamphlet  or  book  containing  such  advertisement, 
account  or  description,  or  any  secret  drug  or  nostrum  purporting  to 
be  exclusively  for  the  use  of  females,  or  for  preventing  conception  or 
procuring  abortion  or  miscarriage,  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  five  hundred  dollars,  to  which  may  be  added  impris- 
onment in  the  county  jail  not  less  than  ten  days  nor  more  than  six 
months. 

2111.  Profanity. — 466.  Whoever,  being  over  fourteen  years  of  age, 
profanely  curses,  swears,  avers,  or  imprecates  by  or  in  the  name  of  God, 
Jesus  Christ  or  the  Holy  Ghost,  in  a  public  place  or  where  another  per- 
son or  persons  may  be  offended  thereby,  is  guilty  of  profanity,  and,  on 
conviction,  shall  be  fined  not  less  than  one  dollar  nor  more  than  three 
dollars  for  each  offense. 

See  note  to  section  2085,  Burns'  R.  S.  1901. 

2112.  Sabbath  breaking. — 467.  Whoever,  being  over  fourteen  years 
of  age,  is  found  on  the  first  day  of  the  week,  commonly  called  Sunday, 
rioting,  hunting,  fishing,  quarreling,  at  common  labor  or  engaged  in  his 
usual  avocation,  works  of  charity  and  necessity  only  excepted,  shall  be 
fined  not  less  than  one  dollar  nor  more  than  ten  dollars;  but  nothing 
herein  contained  shall  be  construed  to  affect  such  as  conscientiously  ob- 
serve the  seventh  day  of  the  week  as  the  Sabbath,  travelers,  and  those 
engaged  in  conveying  them,  families  removing,  keepers  of  toll  bridges 
and  toll  gates,  ferrymen  acting  as  such  and  persons  engaged  in  the  pub- 
lication and  distribution  of  news. 

See  notes  to  section  2086,  Burns'  R.  S.  1901. 

2113.  Baseball  on  Sunday. — 468.  It  shall  be  unlawful  for  any  person 
or  persons  to  engage  in  playing  any  game  of  baseball,  foot-ball,  or 
other  game  where  any  fee  is  charged,  or  where  any  reward  or  prize,  or 
profit,  or  article  of  value  is  depending  on  the  result  of  such  game,  on 
the  first  day  of  the  week,  commonly  called  Sunday;  and  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  exceeding  twenty-five  dollars. 

See  notes  to  section  2087,  Burns'  R.  S.  1901. 
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2114.  Houses  of  assignation. — 469.  Whoever  induces,  decoys,  pro- 
cures or  compels  any  female  under  eighteen  years  of  age,  or  causes  any 
female  over  eighteen  years  of  age,  against  her  will,  to  have  sexual  inter- 
course with  any  person  other  than  himself;  or  whoever  knowingly  per- 
mits any  other  person  to  have  sexual  intercourse  with  any  female  of 
good  repute  for  chastity,  upon  premises  owned  or  controlled  by  him, 
shall  be  fined  not  less  than  ten  dollars  nor  more  than  five  hundred  dol- 
lars, to  which  may  be  added  imprisonment  in  the  county  jail  not  less 
than  one  month  nor  more  than  six  months. 

See- notes  to  section  2068,  Burns'  R.  S.  1901, 

2115.  Houses  of  ill-fame — ^Associating. — 470.  Whoever,  being  a  male 
person,  frequents  or  visits  a  house  or  houses  of  ill-fame  or  of  assignation, 
except  as  a  physician  to  treat  a  patient  or  patients,  or  associates  with 
women  known  or  reputed  as  prostitutes,  or  frequents  or  visits  a  gam- 
bling house  or  houses,  or  is  engaged  in  or  about  a  house  of  prostitution, 
shall^  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars,  and  shall  be  imprisoned  in  the  county  jail  not  less 
than  ten  days  nor  more  than  sixty  days. 

See  notes  to  section  2089,  Burns'  R.  S.  1901. 

A  single  visit  to  a  gambling  house  constitutes  an  offense.  Roberts  v.  State,  25  App. 
366. 

The  fact  that  a  house  is  a  gambling  house  may  be  established  by  circumstances. 
Roberts  v.  State,  25  App.  366. 

2116.  Prostitute. — 471.  Any  female  who  frequents  or  lives  in  a  house 
or  houses  of  ill-fame,  or  associates  with  women  of  bad  character  for 
chastity,  either  in  public  or  at  a  house  which  men  of  bad  character  fre- 
quent or  visit,  or  who  commits  adultery  or  fornication  for  hire,  shall  be 
deemed  a  prostitute;  and,  on  conviction,  shall  be  fined  not  less  than 
five  dollars  nor  more  than  fifty  dollars,  to  which  may  be  added  impris- 
onment in  the  county  jail  not  less  than  ten  days  nor  more  than  thirty 
days. 

See  notes  to  section  2090,  Burns*  R,   S.   1001. 

2117.  Stallions — ^Letting  in  public. — 472.  Whoever  permits  any  stal- 
lion or  jack  to  run  at  large  at  any  place,  or  who  shall  keep  or  let  to  mares 
or  jennets  any  stallion  or  jack,  within  the  limits  of  any  city,  town  or 
village,  or  within  two  hundred  yards  thereof,  except  within  an  enclosure 
by  which  the  view  of  the  inhabitants  of  such  city,  town  or  village,  or 
vicinity  thereof  is  obstructed,  shall  be  fined  three  dollars  for  every  day 
such  offense  is  committed. 

2118.  Sodomy. — 473.  Whoever  commits  the  abominable  and  detest- 
able crime  against  nature  with  mankind  or  beast;  or  whoever  entices, 
allures,  instigates  or  aids  any  person  under  the  age  of  twenty-one  years 
to  commit  masturbation  or  self -pollution,  shall  be  deemed  guilty  of 
sodomy,  and,  on  conviction,  shall  be  fined  not  less  than  one  hundred 
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dollars  nor  more  than  one  thousand  dollars,  to  which  may  be  added  im- 
prisonment in  the  state  prison  not  less  than  two  years  nor  more  than 
fourteen  years. 

ARTICLE  6.— AGAINST  PUBLIC  JUSTICE. 


SEC. 

SEC. 

2119. 

Perjury. 

2137 

2120. 

Perjury  in  voluntary  affidavit. 

2138 

2121. 

Subornation  of  perjury. 

2139 

2122. 

Bribery  of  public  officers. 

2123. 

Bribery  of  jurors  or  others. 

2140. 

2124. 

Compounding  felonies. 

214L 

2125. 

Compounding  misdemeanors. 

2142. 

2126. 

Compounding  prosecutions. 

2143. 

2127. 

Concealing  criminals. 

2144. 

2128. 

False  personation. 

2145. 

2129. 

False  heir,  producing. 

2130. 

Substituting  child. 

2146. 

2131. 

Extortion. 

2147. 

2132. 

Judge  practicing  law. 

2148. 

2133. 

County  officer  practicing  law. 

2149. 

2134. 

Officeholder  acting  as  notary. 

2150. 

2135. 

Falsely  attesting  affidavit. 

2136. 

Falsely  attesting  acknowledgment. 

Officer  not  explaining  instrument. 

Notary  acting  after  term  expires. 

Justice  or  constable  purchasing 
j  udgment. 

Capital  criminal,  suffering  escape. 

Felon,  suffering  escape. 

Prisoner  aiding  escape. 

Convict,  aiding  escape. 

Escape  from  jail,  aiding. 

Escape  of  person  charged  with  mis- 
demeanor. 

Habeas  corpus,  obstructing  writ. 

Legal  process,  obstructing. 

Convict,  escape  from  prison. 

Subpoena  or  citation,  disobeying. 

Jurors  and  others,  corruption, 
threats. 


[Acts  1905,  p.  584.     In  force  April  15,  1905.] 

2119.  Perjury. — 474.  Whoever,  having  taken  a  lawful  oath  or  af- 
firmation in  any  matter  in  which,  by  law,  an  oath  or  aflfirmation  may 
be  required,  shall,  upon  such  oath  or  afltanation,  swear  or  affirm  wil- 
fully, corruptly  and  falsely  touching  a  matter  material  to  the  point  in 
question,  shall  be  deemed  guilty  of  perjury,  and,  on  conviction,  shall 
be  imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than 
twenty-one  years,  fined  not  less  than  fifty  dollars  nor  more  than  one 
thousand  dollars,  and  disfranchised  and  rendered  incapable  of  holding 
any  office  of  trust  or  profit  for  any  determinate  period. 

See  section  2093  an4  notes  of  Bums*  R.  S.  1901. 

2120.  Perjury  in  voluntary  affidavit. — 475.  Whoever  wilfully,  cor- 
ruptly and  falsely,  before  any  officer  authorized  to  administer  oaths, 
under  oath  or  affirmation,  voluntarily  makes  any  false  certificate,  affidavit 
or  statement  of  any  nature,  for  any  purpose,  shall  be  deemed  guilty  of 
perjury,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  twenty-one  years,  fined  not  less  than 
fifty  dollars  nor  more  than  one  thousand  dollars,  and  disfranchised  and 
rendered  incapable  of  holding  any  office  of  trust  or  profit  for  any  de- 
terminate period. 

See  notes  to  section  2094,  Burns'  R.  S.  1901. 
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2121.  Subornation  of  perjury. — 476.  Whoever  suborns  or  procures 
any  person  to  commit  perjury,  is  guilty  of  subornation  of  perjury,  and, 
on  conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than  two 
years  nor  more  than  twenty-one  years,  and  fined  not  less  than  fifty  dollars 
nor  more  than  one  thousand  dollars,  and  disfranchised  and  rendered 
incapable  of  holding  any  ofiice  of  trust  or  profit  for  any  determinate 
period. 

See  notes  to  section  2095,  Burns'  R.  S.  1901. 

2122.  Bribery  of  public  officers. — 477.  Whoever  corruptly  gives, 
promises  or  offers  to  any  member,  officer,  clerk  or  employe  of  the  general 
assembly,  or  of  either  house  thereof,  or  to  any  state  or  other  officer, 
agent  or  employe  of  this  state,  or  person  holding  any  office  of  trust  or 
profit  under  the  laws  of  this  state,  or  to  any  officer  intrusted  with  the 
administration  of  justice,  or  prosecuting  attorney,  either  before  or  after 
his  election,  qualification,  appointment  or  employment,  any  money  or 
valuable  thing,  or  corruptly  offers  or  promises  to  do  any  act  beneficial 
to  any  such  person,  to  influence  his  action,  vote,  opinion  or  judgment 
in  any  matter  pending  or  that  might  legally  come  before  him ;  and  who- 
ever, being  a  member,  officer,  clerk  or  employe  of  the  general  assembly, 
or  state  or  other  officer,  agent  or  employe  of  this  state,  or  person  holding 
any  office  of  trust  or  profit  under  the  laws  of  this  state,  or  any  officer 
entrusted  with  the  administration  of  justice  or  prosecuting  attorney, 
either  before  or  after  his  election,  qualification,  appointment  or  employ- 
ment, solicits  or  accepts  any  such  money,  promise  or  valuable  thing,  to 
influence  him  with  respect  to  his  official  duty,  or  to  influence  his  action, 
vote,  opinion  or  judgment  in  any  matter  pending  or  that  might  legally 
come  before  him,  shall,  on  conviction,  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  fourteen  years,  fined  not  ex- 
ceeding ten  thousand  dollars,  and  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 

See  notes  to  section  2096,  Burns'  K.  S.  1901. 

2123.  Bribery  of  jurors  or  others. — 478.  Whoever,  with  intent  to  cor- 
rupt a  grand  or  petit  juror,  or  a  grand  or  petit  jury,  referee,  master 
commissioner^  arbitrator,  umpire,  commissioner  to  sell  lands  or  to  make 
partition  of  lands,  appraiser  of  real  estate  or  personal  property,  county 
commissioner,  mayor  of  a  city,  or  member  of  the  common  council  or 
other  officer  of  any  city,  or  trustee  of  any  incorporated  town,  trustee 
of  any  civil  or  school  township,  school  city  or  town,  or  any  inspector, 
judge  or  clerk  of  election,  or  to  influence  him  or  them  with  respect  to  the 
discharge  of  his  or  their  duty,  either  before  or  after  he  or  they  are 
summoned,  elected,  appointed,  qualifled  or  sworn,  promises  or  offers 
him  or  them  any  money  or  valuable  thing ;  and  whoever,  either  before 
or  after  he  is  summoned,  elected,  appointed,  qualifled  or  sworn  as  a  grand 
or  petit  juror,  referee,  master  commissioner,  arbitrator,  umpire,  commis- 
sioner to  sell   lands  or  to  make  partition   of  lands,  appraiser  of  real 
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or  personal  property,  county  commissioner,  mayor  of  a  city,  or  mem- 
ber of  the  common  council  or  other  officer  of  any  city,  trustee  of  any  incor- 
porated town,  trustee  of  any  civil  or  school  township,  school,  city  or  town, 
or  inspector,  judge  or  clerk  of  election,  solicits  or  accepts  any  money 
or  other  valuable  thing  to  influence  him  with  respect  to  the  discharge 
of  his  duties  as  such,  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  two  years  nor  more  than  fourteen  years,  fined  not 
exceeding  one  thousand  dollars,  and  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 

An  indictment  against  a  member  of  a  city  council  for  soliciting  pay  for  voting  for 
an  ordinance  need  not  allege  that  the  defendant  intended  to  vote  for  the  ordinantr 
because  of  the  money  solicited.    Higgins  v.  State,  157  Ind.  57. 

Jn  charging  a  person  \\'ith  an  attempt  to  bribe  an  election  judge,  it  is  necessary  to 
allege  under  and  by  what  authority  such  judge  was  designated  or  appointed.  Banks  v. 
State,  157  Ind.  190. 

On  the  trial  of  a  person  charged  with  an  attempt  to  bribe  an  officer,  the  accused  may 
prove  that  whatever  was  done  was  in  pursuance  of  the  advice  and  instruction  of  third 
persons,  and  was  done  for  the  purpose  of  detecting  such  officer  in  the  commission  of  a 
crime.     Hanks  v.  State,  157  Ind.  190. 

2124.  Compounding  felonies. — 479.  Whoever,  having  knowledge  of 
the  actual  commission  of  a  crime  of  the  grade  of  felony,  takes  any  money 
or  property  of  another,  or  any  gratuity  or  reward,  or  any  engagement 
or  promise  therefor,  upon  any  agreement  or  understanding,  express  or 
implied,  to  compound  or  conceal  such  crime,  or  to  abstain  from  any 
prosecution  therefor,  or  to  withhold  any  evidence  thereof,  or  do 
any  act  to  encourage  or  procure  the  absence  of  witnesses  or  other 
evidence  on  the  examination  or  trial  of  such  charge,  is  guilty  of  a  felony, 
and,  on  conviction,  shall  be  punished  as  follows:  First.  By  imprison- 
ment in  the  state  prison  not  less  than  one  year  nor  more  than  seven 
years,  or  in  the  proper  county  jail  not  exceeding  one  year,  where  the 
crime  compounded  is  one  punishable  either  by  death  or  by  imprisonment 
in  the  state  prison  for  life.  Second.  By  imprisonment  in  the  state 
prison  not  less  than  six  months  nor  more  than  five  years,  or  in  the  proper 
county  jail  not  exceeding  six  months,  where  the  crime  compounded  is 
one  punishable  by  imprisonment  in  the  state  prison  for  any  other  term 
than  life. 

See  note  to  section  2098,  Bums'  R.  S.  1901. 

2125.  Compounding  misdemeanors. — 4:80.  Whoever,  having  knowl- 
edge of  the  actual  commission  of  a  crime  of  the  grade  of  a  misdemeanor 
or  violation  of  a  statute  for  which  a  pecuniary  or  other  penalty  or  for- 
feiture is  prescribed,  takes  any  money  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  implied,  to  compound  or  con- 
ceal such  crime  or  violation  of  statute,  or  to  abstain  from  any  prosecu- 
tion thereof,  or  to  withhold  any  evidence,  or  do  any  act  to  encourage 
or  procure  the  absence  of  witnesses  or  other  evidence  on  the  examination 
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or  trial  of  such  charge,  on  conviction,  shall  be  punished  by  imprisonment 
in  the  proper  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprisonment. 

2126.  Cinnpounding  prosecutions. — 481.  Whoever  takes  any  money  or 
property  of  another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  therefor,  upon  any  agreement  or  understanding,  express  or 
implied,  to  compound,  discontinue  or  delay  any  prosecution  then  pending 
for  any  crime  or  violation  of  statute,  or  to  withhold  any  evidence  in 
aid  thereof,  or  to  do  any  act  to  encourage  or  procure  the  absence  of 
witnesses  or  other  evidence,  on  the  examination  or  trial  of  such  charge, 
on  conviction,  shall  be  punished  by  imprisonment  in  the  proper  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

See  notes  to  section  2100,  Bums'  R.  S.  1901. 

2127.  Concealing  criminals. — 482.  Whoever,  not  being  husband  or 
wife,  parent  or  child,  grandparent  or  grandchild,  brother  or  sister,  master 
or  apprentice  of  any  thief  or  robber,  harbors  or  conceals  any  such 
thief  or  robber,  knowing  him  to  be  such,  shall,  on  conviction,  be  im- 
prisoned in  the  state  prison  not  less  than  two  years  nor  more  than  seven 
years. 

2128.  False  personation. — 483.  Whoever  falsely  personates  another 
before  any  court  or  judge  thereof,  or  before  any  justice  of  the  peace, 
mayor  of  a  city,  clerk  of  any  court  of  record,  notary  public,  or  any  state, 
county,  township,  city  or  town  officer  or  other  person  who  is  authorized 
either  to  administer  oaths  or  take  the  acknowledgment  of  deeds,  powers 
or  warrants  of  attorney,  or  other  instruments,  or  [to]  grant  marriage 
licenses,  with  intent  to  defraud,  or  who  falsely  personates  or  represents 
another,  and,  in  such  assumed  character,  receives  any  property  intended 
to  be  delivered  to  the  party  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  on  conviction,  shall  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  fourteen  years,  fined  not  exceed- 
ing one  hundred  dollars,  and  disfranchised  and  rendered  incapable  of 
holding  any  office  of  trust  or  profit  for  any  determinate  period. 

See  notes  to  section  2102,  Burns'  R.  S.  1901. 

2129.  False  heir— Producing. — 484.  Whoever  shall  fraudulently  pro- 
duce an  infant,  falsely  pretending  it  to  have  been  bom  of  parents  whose 
child  would  be  entitled  to  a  share  of  any  personal  estate,  or  to  inherit 
any  real  estate,  with  the  intent  to  intercept  the  inheritance  of  any 
such  real  estate  or  the  distribution  of  any  such  personal  property  from 
any  person  lawfully  entitled  thereto,  or  to  prevent  any  such  property 
from  escheating  to  the  state,  shall,  on  conviction,  be  imprisoned  in  the 
state  prison  not  less  than  two  years  nor  more  than  fourteen  years. 

2130.  Substituting  child. — 485.  Any  person  to  whom  any  child  shall 
be  confided  for  nursing,  education  or  any  other  purpose,  who  shall, 
with  the  intent  to  deceive  any  parent  or  guardian  of  such  child,  sub- 
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stitute  and  produce  to  such  parent  or  guardian,  another  child  in  place 
of  the  one  so  confided,  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  two  nor  more  than  fourteen  years. 

2131.  Extortion. — 486.  Any  officer,  under  the  constitution  or  laws 
of  this  state,  who,  under  the  color  of  his  office,  asks,  demands  or  receives 
any  fee  or  reward  other  than  is  allowed  by  law,  to  execute  or  do 
his  official  duty,  or  taxes,  charges,  asks,  demands  or  receives  any  more 
or  greater  fees  than  are  allowed  by  law  for  such  official  duty ;  or  any  offi- 
cer who  requires  any  deputy  appointed  by  him  to  divide  or  pay  back 
to  such  officer  a  part  of  the  legal  fees  of  such  deputy;  or  who  fails  to 
perform  any  duty  in  the  manner  and  within  the  time  prescribed  by  law, 
shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars,  and  imprisoned  in  the  county  jail  not  exceeding 
six  months ;  and  any  such  officer  so  offending  a  second  or  subsequent  time, 
on  conviction,  shall  be  imprisoned  in  the  state  prison  not  less  than  one 
year  nor  more  than  three  years,  and  be  disfranchised  and  rendered 
incapable  of  holding  any  office  of  trust  or  profit  for  any  determinate 
period. 

See  notes  to  section  2105,  Burns'  R.  S.  1901. 

2132.  Judge  practicing  law. — 487.  Whoever,  being  a  judge  of  any 
supreme,  appellate,  circuit,  superior  or  criminal  court,  directly  or  indi- 
rectly practices  law  in  any  of  the  courts  of  this  state,  or  gives  counsel 
or  advice  in  relation  to  any  business  in  any  court,  or  keeps  an  office 
for  the  transaction  of  legal  business  or  for  the  purpose  of  giving 
counsel  or  advice  in  legal  matters,  shall,  on  conviction,  be  fined  not 
less  than  twenty-five  dollars  nor  more  than  five  hundred  dollars. 

See  note  to  section  2106,  Burns'  R.  S.  1901. 

2133.  County  officer  practicing  law. — 488.  Whoever,  being  the  clerk 
of  any  of  the  courts  of  this  state,  county  auditor,  county  treasurer, 
recorder,  sheriff,  or  the  deputy  of  any  one  of  such  officers,  practices  law 
in  any  of  the  courts  of  this  state,  shall,  on  conviction,  be  fined  not  less 
than  twenty-five  dollars  nor  more  than  five  hundred  dollars. 

See  notes  to  section  2107,  Burns'  R.  S.  1901. 

2134.  Office  holder  acting  as  notary. — 489.  Whoever,  while  holding 
any  lucrative  office,  acts  as  a  notary  public ;  or  whoever,  being  an  officer 
or  employe  in  any  bank,  corporation  or  association  possessed  of  banking 
powers,  or  of  any  trust  company  or  building  and  loan  association,  acts  as  a 
notary  public  in  the  business  of  such  bank,  corporation,  association, 
trust  company  or  building  and  loan  association,  shall,  on  conviction, 
be  fined  not  less  than  ten  dollars  nor  more  than  one  thousand  dollars, 
to  which  may  be  added  imprisonment  in  the  county  jail  not  less  than 
ten  days  nor  more  than  six  months. 

See  notes  to  section  2108,  Burns'  R.  S.  1901. 


Digitized  by 


Google 


243  AGAINST  PUBUO  JUSTICE.  §    2135 

2135.  Falsely  attesting  affidavit. — 490.  Whoever,  being  a  notary  pub* 
lie  or  other  officer  or  person  authorized  to  administer  oaths,  certifies  that 
any  person  was  sworn  or  affirmed  before  him  to  any  affidavit  or  other  in- 
strument or  writing,  when,  in  fact,  such  person  was  not  so  sworn  or 
affirmed,  shall,  on  conviction,  be  imprisoned  in  the  state  prison 'not  less 
than  one  year  or  more  than  three  years,  and  fined  not  less  than  ten 
dollars  nor  more  than  one  thousand  dollars. 

2136.  Falsely  attesting  acknowledgment. — 491.  Whoever,  being  a  no- 
tary public  or  other  officer  authorized  to  take  and  certify  acknowledg- 
ments of  conveyances,  mortgages  or  other  instruments  of  writing,  shall 
append  his  signature  as  such  officer  when  no  official  seal  is  required, 
or  who  shall  append  his  signature  or  affix  his  official  seal  when  such 
seal  is  required  by  law  to  be  affixed  to  the  certificate  of  acknowledgment 
of  any  conveyance,  mortgage  or  other  instrument  of  writing  required 
to  be  recorded  in  this  state,  or  which  cannot  be  legally  recorded  therein 
without  acknowledgment  and  certificate  thereof,  when  at  the  time  of 
such  signing  or  sealing  the  grantor,  mortgagor  or  other  party  executing 
such  deed,  mortgage  or  other  instrument  had  not  first  acknowledged  the 
execution  thereof  before  such  notary  public  or  other  officer  as  aforesaid, 
shall,  on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  one 
year  nor  more  than  three  years,  and  fined  not  less  than  ten  dollars 
nor  more  than  one  thousand  dollars. 

2137.  Officer  not  explaining  instmment. — 192.  Whoever,  being  a  no- 
tary public  or  other  officer  authorized  to  take  the  acknowledgment  of 
deeds,  mortgages  and  other  instruments  of  writing,  in  any  case  where  the 
party  executing  such  deed,  mortgage  or  other  instrument  of  writing 
shall  sign  the  same  with  his  or  her  mark,  or  where  such  officer  has  good 
cause  to  believe  that  the  contents  and  purport  of  such  deed,  mortgage  or 
other  instrument  of  writing  are  not  fully  known  to  the  party  executing 
the  same,  neglects  or  refuses  to  read  and  explain  fully  to  such  party 
so  executing  the  same  the  contents  and  purport  of  such  deed,  mortgage 
or  other  instrument  of  writing  before  certifying  to  the  acknowledgment 
thereof,  shall,  on  conviction,  be  fined  not  less  than  five  dollars  nor  more 
than  five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  less  than  ten  days  nor  more  than  six  months. 

2138.  Notary  acting  after  term  expires. — 493.  Whoever,  having  been 
appointed  a  notary  public,  does  or  performs  any  act  ^as  a  notary  public 
after  the  expiration  of  his  term  of  office,  knowing  that  such  term  of 
office  has  expired,  shall,  on  conviction,  be  fined  not  less  than  twenty- 
five  dollars  nor  more  than  five  hundred  dollars. 

2139.  Justice  or  constable — Purchase  of  judgment. — 494.  Whoever, 
being  a  justice  of  the  peace  or  constable  of  any  township,  shall,  directly 
or  indirectly,  purchase  any  judgment  or  interest  therein,  on  the  docket 
of  any  justice  of  such  township,  shall,  on  conviction,  be  fined  not  less 
than  twenty-five  dollars  or  more  than  two  hundred  dollars. 

2140.  Capital  criminal— Suffering  escape. — 495.  Whoever,  having 
lawfully  the  custody  of  any  person  charged  with  or  convicted  of  any 
crime  the  punishment  for  which  is  death,  shall  voluntarily  suffer  such 
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prisoner  to  escape,  shall,  on  conviction,  be  imprisoned  in  the  state  prison 
not  less  than  two  years  nor  more  than  twenty-one  years. 

2141.  Felon — Suffering  escape. — 496.  Whoever,  having  lawfully  the 
custody  of  any  person  charged  with  or  convicted  of  any  felony  the  pun- 
ishment for  which  is  confinement  in  the  state  prison,  shall  voluntarily 
suffer  such  prisoner  to  escape  from  his  custody,  shall,  on  conviction,  be 
imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than 
fourteen  years. 

2142.  Prisoner— Aiding  escape. — 497.  Whoever,  not  being  a  person 
having  the  lawful  custody  of  any  prisoner  charged  with  or  convicted  of 
a  felony,  shall  aid  in  or  accomplish  the  escape  of  such  prisoner,  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  twenty-one  years. 

See  notes  to  section  2116,  Burns'  R.  S.  1901. 

2143.  Convict — ^Aiding  escape. — 498.  Whoever  aids  or  induces,  or  at- 
tempts to  induce,  any  convict  in  any  prison  of  this  state  to  escape  or 
attempt  to  escape  therefrom,  or  who  shall  convey  into  such  prison  any- 
thing with  intent  to  facilitate  the  escape  of  such  convict,  shall,  on  con- 
viction, be  imprisoned  in  the  state  prison  not  less  than  two  years  nor 
more  than  twenty-one  years. 

2144.  Ecsape  from  jail — ^Aiding. — 499.  Whoever  aids  or  assists  a  per- 
son lawfully  confined  in  any  jail,  work-house,  city  prison  or  lawful  place 
of  confinement,  to  escape  therefrom,  or  aids  or  assists  such  person  in  an 
attempt  to  escape  therefrom,  or  whoever  shall  lie  or  be  in  waiting,  either 
within  or  without  the  enclosure  of  any  such  jail,  work-house,  city  prison 
or  other  lawful  place  of  confinement,  for  the  purpose  of  aiding  or  as- 
sisting any  person  lawfully  confined  in  any  such  place  to  escape  there- 
from, or  whoever  shall  assist  or  aid  any  person  to  escape  from  the  con- 
trol and  custody  of  the  keeper  of  any  such  jail,  work-house,  city  prison 
or  other  lawful  place  of  confinement,  or  who  shall  convey  into  such  place 
of  confinement  anything  with  intent  to  facilitate  the  escape  of  such 
prisoner,  or  other  person  so  lawfully  confined,  although  no  escape  be 
actually  made,  shall,  on  conviction,  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars,  and  be  imprisoned  in  the  county 
jail  not  less  than  three  months  nor  more  than  one  year. 

See  note  to  section  2118,  Burns'  R.  S.  1901. 

2145.  Escape  of  person  charged  with  misdemeanor. — 500.  Whoever, 
having  lawfully  the  custody  of  any  person  charged  with  or  convicted  of 
any  misdemeanor,  or  with  the  offense  of  bastardy,  shall  voluntarily  or 
negligently  suffer  such  prisoner  to  escape  out  of  his  custody,  shall,  on 
conviction,  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
one  thousand  dollars. 

See  note  to  section  2119,  Bums'  R.  S.  1901. 

2146.  Habeas  corpus,  obstructing  writ. — 501.  Whoever,  having  under 
his  custody  or  control  any  person  for  whose  relief  a  writ  of  habeas  cor- 
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pus  shall  have  been  duly  issued,  with  intent  to  elude  the  service  of  such 
writ  or  to  avoid  the  effect  thereof,  transfers  such  person  to  the  custody 
or  control  of  another,  or  conceals  the  place  of  his  or  her  confinement 
or  restraint,  or  removes  him  or  her  without  the  jurisdiction  of  the  court 
from  which  the  writ  is  issued  or  sought  to  be  issued ;  and  whoever  know- 
ingly aids  in  the  commission  of  any  such  offense,  shall,  on  conviction, 
be  fined  not  less  than  twenty-five  dollars  nor  more  than  one  thousand 
dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not 
exceeding  ninety  days. 

2147.  Legal  process — Obstructing. — 502.  Whoever  shall  obstruct  the 
execution  of  any  legal  process,  or  forcibly  free  any  person  from  legal 
arrest,  knowing  such  person  to  be  under  arrest,  shall,  on  conviction,  be 
fined  not  less  than  one  hundred  dollars  nor  more  than  ten  thousand  dol- 
lars, to  which  may  be  added  imprisonment  in  the  county  jail  not  ex- 
ceeding one  year. 

See  notes  to  section  2121,  Burns'  R.  S.  1901. 

2148.  Convict — ^Escape  from  prison. — 503.  Whoever  being  a  convict 
confined  in  any  prison  of  this  state  escapes  therefrom,  shall,  on  convic- 
tion, be  imprisoned  in  the  state  prison  not  exceeding  the  length  of  time 
for  which  such  escaping  convict  was  originally  sentenced,  to  commence 
from  the  expiration  of  the  original  term  of  his  imprisonment. 

See  notes  to  section  2122,  Burns'  R.  S.  1901. 

2149.  Subpoena  or  citation— Disobeying. — 504.  Whoever,  having 
been  duly  served  with  subpoena  or  citation  legally  issued,  shall  refuse 
or  wilfully  fail  to  obey  the  same,  or  shall  secrete  himself,  or  leave  the 
place  of  his  residence  to  avoid  being  served  with  a  subpoena  issued  or 
that  he  has  reason  to  believe  will  be  issued  for  him  in  any  cause  pending 
in  any  court,  or  in  any  matter  before  any  legal  authority,  or,  being  pres- 
ent before  any  court  or  legal  authority  and  called  upon  to  give  testi- 
mony, shall  refuse  to  take  an  oath  or  affirmation,  or,  being  sworn  or 
affirmed,  shall  refuse  to  answer  any  question,  required  by  such  court  or 
authority  to  be  answered,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  five  hundred  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  ten  days  nor  more  than 
ninety  days.  But  this  section  shall  not  prevent  summary  proceedings 
for  contempt. 

2150.  Jurors  and  others,  cormption,  threats. — 505.  Whoever,  cor- 
ruptly, or  by  force  or  threats,  or  threatening  letters,  endeavors  to  influ- 
ence, intimidate  or  impede  any  juror,  witness  or  officer  in  any  court 
of  this  state,  in  the  discharge  of  his  duty,  or  by  threats  or  force,  ob- 
structs or  impedes,  or  endeavors  to  obstruct  or  impede,  the  due  admin- 
istration of  justice  therein,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  five  hundred  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  ten  days  nor  more  than  sixty 
days. 
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ARTICLE  7.— OFFICIAL  NEGLIGENCE. 


SEO. 

SKC. 

2161. 

Unclean  prisons. 

2166. 

2152. 

Unclean  institutions,  cruelty. 

2166. 

2153. 

Official  negligence. 

2167. 

2154. 

Refusing  to  aid  officer. 

2155. 

Common  barrator. 

2168. 

2156. 

Usurpation  of  office. 

2169. 

2167. 

Officer  acting  without  qualifying. 

2170. 

2158. 

Intoxicated  officer. 

2171. 

2159. 

County  office,  proper  place. 

2172. 

2160. 

Officer  discounting  orders. 

2173. 

2161. 

Extortion  from  pensioner. 

2174. 

2162. 

Officers  interested  in  public  con- 

2176. 

tracts. 

2176. 

2163. 

Township  trustee,  payment  of 

claims. 

2177. 

2164. 

Bribery  of  officer. 

2178. 

State  auditor,  illegal  warrant. 

State  officer  not  accounting. 

Obstructing    examination    of    state 
treasury. 

State  treasurer,  false  report. 

State  treasurer,  illegal  paying. 

State  treasurer,  false  voucher. 

State  treasurer,  defalcation. 

Common  council,  breaking  quorum. 

General  assembly,  breaking  quorum. 

Neglect  of  roads. 

Recording  deed  without  transfer. 

Clerk  of  bureau  of  printing,  mis- 
feasance. 

Inspector  of  grain,  misfeasance. 

Teachers'  license,  sale  of  questions. 

[Acts  1905,  p.  584.     In  force  April  15,  1905.] 

2151.  Unclean  prisons.  —  506.  Whoever,  being  a  sheriff,  jailer,  or 
other  person  having  the  care  and  custody  of  any  jail,  work-house,  prison 
or  other  lawful  place  of  confinement,  suffers  the  same  to  become  foul 
or  unclean,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars. 

See  section  2125,  Bums*  R.  S.  1901. 

2152.  Unclean  institutions — Cruelty. — 507.  Whoever,  having  charge 
of  any  county  asylum  or  other  place  for  the  poor  or  insane  provided 
at  the  public  expense,  or  any  home  for  orphans,  or  indigent  or  depend- 
ent children,  or  for  the  keeping  of  the  poor  or  sick  of  any  county,  shall 
suffer  the  same  to  become  foul  or  unclean,  so  that  the  health  of  the  in- 
mates thereof  may  be  thereby  endangered,  or  shall  cruelly  or  inhumanly 
treat  any  of  the  inmates  thereof,  or  shall  fail  to  furnish  such  inmates 
plenty  of  good,  wholesome  food  and  comfortable  clothing  shall,  on  con- 
viction, be  fined  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars. 

2153.  Official  negligence. — 508.  Any  clerk  of  a  circuit  court,  sheriff, 
coroner,  constable,  or  other  ministerial  officer  who  shall  refuse  or  neglect 
to  perform  any  duty  he  is  required  by  law  to  perform  in  any  criminal  case 
or  proceeding,  and  any  officer  whose  duty  it  is  to  execute  any.  warrant 
legally  issued  in  any  criminal  case,  who  shall  unnecessarily  delay  to 
serve  any  such  warrant  which  is  delivered  to  him  to  execute,  when  it 
is  in  his  power  to  serve  the  same,  either  alone  or  by  calling  assistance, 
shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  less  than  ten  days  nor  more  than  six  months. 

See  notes  to  section  2127,  Bums'  R.  S.  1901. 
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2164.  Befnsiiig  to  aid  officer. — 509.  Whoever,  when  required  by  any 
sherifif  or  his  deputy,  or  by  any  coroner,  constable,  or  any  conservator 
of  the  peace,  to  assist  him  in  the  execution  of  his  office  or  in  the  service 
of  any  process,  shall  refuse  or  neglect  to  render  such  assistance,  with- 
out having  a  valid  cause  for  so  refusing  or  neglecting,  shall,  on  convic- 
tion, be  fined  not  less  than  fiv^  dollars  nor  more  than  one  hundred  dol- 
lars. 

See  notes  to  section  212S,  Burns'  R.  S.  1901. 

2166.  Commion  barrator. — 510.  Whoever  frequently  encourages 
quarrels  or  lawsuits  among  the  citizens  of  this  state,  shall  be  deemed  a 
common  barrator,  and,  on  conviction,  shall  be  fined  not  exceeding  five 
hundred  dollars,  and  imprisoned  in  the  county  jail  not  exceeding  six 
months. 

2166.  Usurpation  of  office. — 511.  Whoever  officiates  in  any  place  of 
authority  without  being  legally  authorized  is  guilty  of  usurpation,  and, 
on  conviction,  shall  be  fined  not  less  than  ten  dollars  nor  more  than  five 
hundred  dollars. 

2167.  Officer  acting  without  qualifying. — 512.  Whoever,  having  been 
elected  or  appointed  to  any  office,  or  being  the  deputy  of  any  officer  so 
elected  or  appointed,  shall  perform  any  of  the  duties  of  such  office  with- 
out having  taken  and  subscribed  the  oath  prescribed  by  law,  or  before 
having  given  and  filed  the  bond  required  of  him,  and  in  the  manner  pre- 
scribed by  law,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars 
nor  more  than  one  thousand  dollars. 

2168.  Intoxicated  officer.-^13.  Whoever,  holding  an  office  under  the 
constitution  and  laws  of  this  state,  becomes  or  is  intoxicated  during  the 
business  hours  of  his  office,  shall,  on  conviction,  be  fined  not  less  than 
ten  dollars  nor  more  than  one  hundred  dollars,  to  which  may  be  added 
imprisonment  in  the  county  jail  not  more  than  ten  days ;  and  for  a  second 
offense  he  may  be  deprived  of  his  office  by  the  judgment  of  the  proper 
circuit  court. 

See  notes  to  section  2132,  Burns*  R.  S.  1901. 

2169.  County  office— Proper  place. — 514.  Any  auditor,  treasurer, 
clerk  of  the  circuit  court,  or.  recorder  of  a  county,  who  shall,  without 
the  consent  of  the  board  of  commissioners  of  the  county,  keep  his  office, 
and  the  books  and  papers  belonging  thereto,  in  any  building  other  than 
that  provided  by  such  board  for  that  purpose,  shall,  on  conviction,  be 
fined  m)t  exceeding  one  thousand  dollars. 

2160.  Officer  discounting  orders. — 515.  Any  auditor,  treasurer,  clerk 
of  the  circuit  court,  sheriff  or  member  of  the  board  of  commissioners 
of  a  county,  who  shall  purchase  or  receive  in  payment  any  demand 
against  such  county  for  less  than  the  face  value  of  such  demand,  shall 
be  fined  not  less  than  ten  dollars  nor  more  than  five  hundred  dollars. 

2161.  Extortion  from  pensioner. — 516.  Whoever,  having  authority 
to  administer  oaths,  shall  charge  or  receive  from  any  discharged  soldier 


Digitized  by 


Google 


§  2162  CRIMINAL  OFFENSES.  248 

or  seaman,  or  the  widow,  orphan,  child  or  legal  representative  of  a  de- 
ceased soldier  or  seaman  more  than  fifteen  cents  for  administering  any 
oath,  or  giving  any  official  certificate  for  the  procuring  of  any  pension, 
bounty,  prize-money  or  back  pay,  shall,  on  conviction,  be  fined  not  less 
than  five  dollars  nor  more  than  fifty  dollars. 

2162.  Officers  interested  in  public  contracts. — 517.  Any  state  officer, 
county  commissioner,  township  or  town  trustee,  mayor  or  a  common 
councilman  of  any  city,  school  trustee  of  any  town  or  city,  or  their  ap- 
pointees or  agents,  or  any  person  holding  any  appointive  power,  or  any 
person  holding  a  lucrative  office  under  the  constitution  or  laws  of  this 
state,  who  shall,  during  the  time  he  may  occupy  such  office  or  hold 
such  appointing  power  and  discharge  the  duties  thereof,  be  interested, 
directly  or  indirectly,  in  any  contract  for  the  construction  of  any  state 
house,  court  house,  school  house,  bridge,  public  building  or  work  of  any 
kind,  erected  or  built  for  the  use  of  the  state,  or  any  county,  township, 
town  or  city  in  the  state,  in  which  he  exercises  any  official  jurisdiction, 
or  who  shall  bargain  for  or  receive  any  percentage,  drawback,  premium, 
or  profits  or  money  whatever,  on  any  contract,  or  for  the  letting  of  anyi 
contract,  or  making  any  appointment  wherein  the  state,  or  anv  countv. 
township,  town  or  city  is  concerned,  on  conviction,  shall  be  fined  not  less 
than  three  hundred  dollars  nor  more  than  five  thousand  dollars,  and  be 
imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than  four- 
teen years,  and  disfranchised  and  rendered  incapable  of  holding  any 
office  of  trust  or  profit  for  any  determinate  period. 

See  notes  to  section  2136,  Burns'  R.  S.  1901. 

2163.  Township  trustee— Payment  of  claims. — 518.  If  any  township 
trustee  shall  unlawfully  refuse  to  pay  any  just  claim  or  demand  against 
any  fund  of  such  township,  when  the  money  belonging  to  such  fund 
is  in  his  hands,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  fined  not  less  than  ten  dollars  nor  more  than  fifty 
dollars. 

2164.  Bribery  of  officer. — 519.  Any  person  who  shall  pay  or  agree  to 
pay  any  money,  or  deliver  anything  of  value  to  any  state  officer,  county 
commissioner,  township  or  town  trustee,  mayor  or  common  councilman 
of  any  city,  school  trustee  of  any  city  or  town,  or  to  any  other  person 
holding  a  lucrative  office,  or  appointment  or  agency  under  the  consti- 
tution or  laws  of  this  state,  for  the  purpose  of  procuring  any  contract 
for  the  construction  of  any  state  house,  court  house,  school  house,  bridge, 
or  other  public  building,  or  the  performance  of  any  work  or  furnishing 
of  any  material  for  the  use  of  the  state,  or  of  any  county,  township,  town 
or  city  in  this  state,  over  which  such  person  has  any  official  jurisdic- 
tion, or  who,  having  any  such  contract,  shall  pay  or  agree  to  pay  to  any 
of  the  officers  or  persons  above  named  any  money,  percentage,  reward, 
drawback,  premium  or  profits  on  such  contract,  on  conviction,  shall  be 
fined  not  less  than  three  hundred  dollars  nor  more  than  five  thousand 
dollars,  and  be  imprisoned  in  the  state  prison  not  less  than  two  years 
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nor  more  than  fourteen  years,  and  disfranchised  and  rendered  incapa- 
ble of  holding  any  office  of  trust  or  profit  for  any  determinate  period. 

2165.  State  auditor— niegied  warrant. — 520.  If  the  auditor  of  state 
shall  draw  any  warrant  upon  the  treasurer  of  state,  unless  there  be 
money  in  the  treasury  belonging  to  the  particular  fund  upon  which  such 
order  is  drawn  to  pay  the  same,  and  in  conformity  to  appropriations 
made  by  law,  he  shall,  on  conviction,  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars,  and  be  imprisoned  in  the 
county  jail  not  less  than  one  month  nor  more  than  six  months. 

See  notee  to  section  2139,  Burns'  R.  S.  1901. 

2166.  State  officer  not  accounting. — 521.  If  the  secretary,  auditor  or 
treasurer  of  state,  or  any  deputy  or  other  person  in  their  employ,  or  in 
the  employ  of  either  of  them,  shall  receive  any  fee,  bonus,  gratuity  or 
perquisite  of  any  kind,  on  account  of  any  public  money  or  on  account  of 
any  public  or  official  duty,  and  shall  fail  or  neglect  to  report  and  to 
pay  the  same  into  the  treasury  of  state,  in  the  manner  and  at  the  time 
required  by  law,  he  or  they  shall,  on  conviction,  be  fined  in  a  sum  equal 
to  double  the  value  of  the  amount  so  received,  and  be  imprisoned  in  the 
county  jail  not  less  than  one  month  nor  more  than  one  year. 

See  notes  to  section  2140,  Burns'  R.  S.  1901. 

2167.  Obstructing  examination  of  state  treasury. — 522.  If  any  officer 
of  the  state,  or  any  other  person,  shall  hinder  or  attempt  to  hinder,  ob- 
struct or  attempt  to  obstruct,  any  inspection  or  examination  of  the  state 
treasury  by  persons  authorized  to  make  such  inspection  and  examina- 
tion, he  shall,  on  conviction,  be  fined  not  less  than  twenty  dollars  nor 
more  than  one  hundred  dollars,  and  be  imprisoned  in  the  county  jail  for 
three  months. 

2168.  State  treasurer— False  report. — 523.  If  the  treasurer  of  state 
or  any  other  state  officer  shall  wilfully  or  fraudulently  make  any  un- 
true or  false  statement  in  regard  to  the  amount  of  money  on  hand  in 
the  treasury  of  the  State  of  Indiana,  when  a  statement  is  reqtiired  of  him 
by  law,  he  shall,  on  conviction,  be  imprisoned  in  the  state  prison  not 
less  than  one  year  nor  more  than  fourteen  years. 

2169.  State  treasurer— Illegal  paying. — 524.  If  the  treasurer  of  state 
or  any  deputy  or  person  in  his  employ  shall  pay  out  or  receive  any  pub- 
lic money  in  any  other  manner  than  as  prescribed  by  law,  he  shall,  on 
conviction,  be  fined  not  less  than  fifty  dollars  nor  more  than  five  hun- 
dred dollars,  and  be  imprisoned  in  the  county  jail  for  one  year. 

See  notes  to  section  2143,  Bums'  R.  S.  1901. 

2170.  State  treasurer- False  voucher. — 525.  If  the  treasurer  of  state 
shall  accept,  receive  or  seek  to  be  allowed  in  his  favor  any  warrant  or 
voucher  from  any  creditor  of  this  state,  without  having  paid  to  such 
creditor,  in  such  funds  as  such  treasurer  may  have  received  for  dis- 
bursement, or  such  other  funds  as  he  may  be  authorized  to  take  in  ex- 
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change,  the  full  amount  specified  in  such  warrant  or  voucher,  he  shall, 
on  conviction,  be  fined  in  a  sum  equal  to  the  difference  between  the 
amount  paid  and  the  amount  of  the  warrant  or  voucher,  and  be  impris- 
oned in  the  county  jail  not  less  than  one  month  nor  more  than  one  year. 

2171.  State  treasurer— Defalcation. — 526.  If  the  treasurer  of  state, 
having  money  belonging  to  any  public  fund  in  his  hands,  shall  refuse  to 
pay  any  warrant  drawn  on  such  fund,  or  if  any  such  officer,  at  the  ex- 
piration of  his  term  of  office,  shall  fail  or  refuse  to  pay  or  deliver  over 
to  the  person  or  persons  authorized  to  receive  the  same,  any  money  or 
other  property  in  his  hands  as  such  treasurer,  he  shall,  on  conviction, 
be  imprisoned  in  the  state  prison  not  less  than  one  year  nor  more  than 
twenty-one  years,  and  shall  be  fined  in  a  sum  equal  to  the  value  of  the 
money  or  property  so  withheld  by  him. 

2172.  Common  council — Breaking  quorum. — 527.  Whenever  it  shall 
happen  that  a  quorum  shall  not  be  present  or  voting  in  the  common  coim- 
cil  of  any  city  of  the  State  of  Indiana,  at  any  stated  or  special  meeting 
thereof,  by  reason  of  the  wilful  or  intentional  absence  of  any  member 
or  members  of  the  same,  or  of  his  or  their  refusing  to  vote,  or  to  answer 
to  their  names  on  any  vote  or  roU-eall,  any  member  of  such  common 
council  so  refusing  to  vote  or  to  be  present  or  to  answer  to  his  name, 
with  the  intent  to  defeat,  delay  or  obstruct  legislation  or  legislative 
action,  or  the  business  of  such  common  council,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction,  shall  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  one  thousand  dollars. 

2173.  (General  assembly— Breaking  quorum. — 528.  Whenever  it  shall 
happen  that  a  quorum  shall  not  be  present  or  voting  in  the  senate  or 
the  house  of  representatives  of  the  State  of  Indiana,  by  reason  of  the 
wilful  or  intentional  absence  of  any  member  of  such  senate  or  house,  or 
of  their  refusing  to  vote  or  to  answer  to  their  names  on  any  vote  or  roll- 
call,  any  such  member  of  the  general  assembly  so  wilfully  refusing  to 
vote,  to  be  present  or  to  answer  to  his  name,  with  the  intent  to  defeat, 
delay  or  obstruct  legislation  or  legislative  action,  shall,  on  conviction, 
be  fined  one  thousand  dollars.  The  Marion  criminal  court  shall  have 
original  jurisdiction  of  all  offenses  arising  under  this  section. 

2174.  Neglect  of  roads. — 529.  If  any  person  [who]  has  the  official 
supervision  of  roads  in  any  road  district,  fail  to  keep  the  ways  and 
bridges  in  his  road  district  in  as  good  repair  as  the  available  labor  or 
other  means  of  such  district  will  enable  him  to  do,  or  fail  to  discharge 
any  other  duty  required  of  him  by  law,  he  shall,  on  conviction,  be  fined 
not  less  than  five  dollars  nor  more  than  one  hundred  dollars. 

See  notes  to  section  2148,  Burns*  R.  S.  1901. 

2175.  Becording  deed  without  transfer. — ^530.  If  any  county  recorder 
shall  record  any  deed  of  conveyance  without  having  the  certificate  of 
the  auditor  showing  the  entry  for  taxation  indorsed  thereon,  as  required 
by  law,  he  shall,  on  conviction,  be  fined  three  dollars. 

2176.  Clerk  bureau  of  printing— Misfeasance.— 531.    If  the  clerk  in 
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charge  of  the  bureau  of  public  printing,  binding  and  stationery  shall 
receive  any  percentage,  fee,  reward  or  gratuity  for  or  on  account  of 
any  favor  shown  in  the  discharge  of  his  official  duties,  or  shall  falsely 
and  corruptly  certify  any  bill  or  allowance  on  account  of  the  public 
printing  and  binding,  he  shall,  on  conviction,  be  confined  in  the  state 
prison  for  any  term  not  less  than  six  months  nor  more  than  three  years. 

2177.  Inspector  of  grain— Misfeasance. — 532.  Any  duly  authorized 
inspector  of  grain  who  shall  be  guilty  of  neglect  of  duty,  or  who  shaU 
knowingly  or  carelessly  inspect  or  grade  any  grain  improperly,  or  who 
shall  accept  any  money  or  other  consideration,  directly  or  indirectly, 
for  any  neglect  of  duty  or  the  improper  performance  of  any  duty  as  such 
inspector,  or  any  person  who  shall  improperly  influence  any  inspector 
of  grain  in  the  performance  of  his  duties  as  such  inspector,  shall,  on  con- 
viction, be  fined  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  shall  be  imprisoned  in  the  county  jail  not  less  than 
three  months  nor  more  than  one  year,  and  be  fined  not  exceeding  one 
hundred  dollars. 

2178.  Teachers'  Ucense — Sale  of  questions. — 533.  Whoever  shall 
trade,  sell,  barter  or  give  away,  or  offer  to  sell,  trade,  barter  or  give  away 
to  applicants  for  teachers'  license,  or  to  any  other  person;  or  whoever 
shall  buy,  purchase,  barter,  or  trade  for,  or  accept,  any  of  the  questions 
[prepared]  by  the  state  board  of  education,  to  be  used  by  county  school 
superintendents  in  the  examination  of  teachers,  [or]  in  any  way  dispose 
of  or  accept  any  of  such  questions,  contrary  to  the  rules  prescribed  by 
said  state  board  of  education,  shall,  on  conviction,  be  fined  not  less  than 
fifty  dollars  nor  more  than  five  hundred  dollars. 

ARTICLE   8.— AGAINST   PUBLIC   HEALTH. 


8BO. 

SEC. 

2179. 

Public  nuisance. 

2188. 

2180. 

Public  nuiaance,  what  constitutes. 

2189. 

2181. 

Stagnant  water,  creating. 

2190. 

2182. 

Dead  animals. 

2191. 

2183. 

Selling  unwholesome  provisions. 

2192. 

2184. 

Adulterated  drug  or  food,  stand- 

2193. 

ards. 

2194. 

2185. 

Candy,  adulteration. 

2195. 

2186. 

Vinegar,  adulteration. 

2196. 

2187. 

Injurious  ingredients. 

2197. 

Selling  or  having  in  possession. 

Coloring,  brand  of  maker. 

Selling  diseased  animal. 

Selling  un>(rholesome  milk. 

Use  of  adulterants,  formaldehyde. 

Food  for  animals,  adulterating. 

Native  wines,  adulterating. 

Liquors,  adulterating. 

Liquors,  making  or  selling  poisonous. 

Befouling  water. 


[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

2179.  Public  nuisance. — 534.  Every  person  who  shall  erect,  or  con- 
tinue and  maintain  any  public  nuisance,  to  the  injury  of  any  part  of  the 
citizens  of  this  state,  shall,  on  conviction,  be  fined  not  exceeding  one 
hundred  dollars. 

See  sections  2153-2169,  Bums'  R.  S.  1901,  and  notes. 
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2180.  Public  nuisance — ^What  constitutes. — 535.  Whoever  erects, 
continues,  uses  or  maintains  any  building,  structure,  or  place  for  the  ex- 
ercise of  any  trade,  employment  or  business,  or  for  the  keeping  or  feed- 
ing of  any  animal,  animals  or  fowls,  which,  by  occasioning  noxious  ex- 
halations or  noisome  or  offensive  smells,  becomes  injurious  to  the  health, 
comfort  or  property  of  individuals  or  the  public;  or  whoever  causes  or 
suffers  any  offal,  filth  or  noisome  substance  to  be  collected  or  to  remain 
in  any  place  to  the  damage,  prejudice,  or  discomfort  of  others  or  the  pub- 
lic ;  or  whoever  obstructs  or  impedes,  without  legal  authority,  the  passage 
of  any  navigable  river,  harbor  or  collection  of  waters,  or  unlawfully  di- 
verts any  stream  of  water  from  its  natural  course  or  state,  to  the  injury 
of  others;  or  whoever  obstructs  or  encumbers  by  fences,  buildings, 
structures  or  otherwise,  any  public  grounds,  or  erects,  continues  or  main- 
tains any  obstruction  to  the  full  use  of  property,  so  as  to  injure  the  prop- 
erty of  another  or  essentially  to  interfere  with  the  comfortable  en- 
joyment of  life,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars 
nor  more  than  five  hundred  dollars :  Provided,  That  nothing  in  this  sec- 
tion shall  prevent  the  board  of  trustees  of  towns  and  the  common  coun- 
cils of  cities  from  enacting  and  enforcing  such  ordinances  within  their 
respective  corporate  limits  as  they  may  deem  necessary  to  protect  the 
public  health  and  comfort. 

See  notes  to  section  2154,  Burns'  R.  S.  1901. 

The  erection  of  a  high  fence  on  one's  own  property  which  obstructs  the  view,  light 
and  air  of  an  adjoining  property  owner,  does  not  constitute  a  public  nuisance.  Rus- 
sell V.  State,  32  App.  243. 

In  charging  the  maintaining  of  a  nuisance  under  this  section,  it  is  sufficient  to  fol- 
low the  language  of  the  statute.    Lipschitz  v.  State,  33  App.  648. 

An  indictment  for  diverting  a  stream  of  water  from  its  natural  course  need  not 
show  that  the  injury  complained  of  was  to  more  than  a  single  individual.  Armfield 
V.  State,  27  App.  488. 

2181.  stagnant  water — Creating. — 536.  Whoever,  without  authority 
of  law,  builds,  erects,  continues  or  keeps  up  any  dam  or  other  obstruc- 
tion to  any  stream  of  water,  and  thereby  produces  stagnant  water  which 
is  injurious  to  the  public  health  or  safety,  shall,  on  conviction,  be  fined 
not  less  than  ten  dollars  nor  more  than  five  hundred  dollars. 

See  notes  to  section  2155,  Bums*  R.  S.  1901. 

2182.  Dead  animals. — 537.  Whoever  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any  slaughter-house  or  butcher's  establishment, 
packing-house  or  fish-house,  or  any  spoiled  meat  or  spoiled  fish,  or  any 
putrid  animal  substance,  or  the  contents  of  any  privy  vault,  upon  or  into 
any  river,  pond,  canal,  lake,  public  ground,  market  place,  common,  field, 
meadow,  lot,  road,  street  or  alley,  and  whoever,  being  the  owner  or  oc- 
cupant of  any  such  place,  knowingly  permits  any  such  thing  to  remain 
therein  to  the  annoyance  or  injury  of  any  of  the  citizens  of  this  state, 
or  neglects  or  refuses  to  remove  or  abate  the  nuisance  occasioned  thereby, 
within  twenty-four  hours  after  knowledge  of  the  existence  of  such  nui- 
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sance  upon  any  of  the  above  described  premises  owned  or  occupied  by 
him,  or,  after  notice  thereof,  in  writing,  from  any  health  officer  of  the 
city  or  county,  or  the  trustee  of  the  township  in  which  such  nuisance 
exists,  shall,  on  conviction,  be  fined  not  less  than  one  dollar  nor  more 
than  one  hundred  dollars. 
See  notes  to  section  2156,  Burns'  R.  S.  1901. 


2183.  Selling  unwholesome  provisions. — 538.  Whoever  knowingly 
sells,  or  has  in  his  possession  with  intent  to  sell,  or  exposes  for  sale,  any 
kind  of  diseased,  corrupted  or  unwholesome  provisions,  whether  for 
meat  or  drink,  or  whoever  knowingly  sells  or  exposes  for  sale  any  ar- 
ticle or  substance  intended  to  be  eaten  or  drunk,  and  shall,  by  label  or 
in  any  other  way,  represent  it  to  be  other  than  what  it  is;  or  whoever 
kills,  for  the  purpose  of  sale,  any  calf  less  than  four  weeks  old,  or 
sells,  or  has  in  his  possession  with  intent  to  sell,  the  meat  of  any  calf 
which  he  knows  to  have  been  killed  when  less  than  four  weeks  old, 
shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  less  than  ten  days  nor  more  than  six  months. 

2184.  Adulterated  drug  or  food — Standards. — 539.  No  person  shall, 
within  this  state,  manufacture  for  sale,  offer  for  sale,  or  sell  any  drug 
or  article  of  food  which  is  adulterated.  The  term  drug  shall  be  deemed  to 
include  all  medicines  for  internal  or  external  use,  antiseptics,  disinfec- 
tants and  cosmetics.  The  term  food  shall  be  deemed  to  include  confec- 
tionery, condiments  and  all  articles  used  by  man  for  food  or  drink.  An 
article  shall  be  deemed  to  be  adulterated  within  the  meaning  of  this 
section : 

A.  In  case  of  drugs.  (1)  K,  when  sold  under  or  by  a  name  recog- 
nized by  the  United  States  Pharmacopoeia,  it  differs  from  the  standard 
of  strength,  quality  or  purity  laid  down  therein,  unless  the  order  call 
for  an  article  inferior  to  such  standard,  or  Unless  such  diflference  be  made 
known  or  so  appear  to  the  purchaser  at  the  time  of  such  sale.  (2)  If, 
when  sold  under  or  by  a  name  not  recognieed  in  the  United  States  Phar- 
macopoeia, but  which  is  found  in  some  other  pharmacopoeia,  or  other 
standard  work  on  materia  medica,  it  differ  materially  from  the  standard 
of  strength,  quality  or  purity  laid  down  in  such  work.  (3)  If  its 
strength  or  purity  fall  below  the  professed  standard  under  which  it  is 
sold. 

B.  In  ease  of  food.  (1)  If  any  substance  or  substances  have  been 
mixed  with  it,  so  as  to  reduce,  ot  lower,  or  injuriously  affect  its  quality 
or  strength.  (2)  If  any  inferior  or  cheaper  substance  or  substances 
have  been  substituted  wholly  or  in  part  for  it.  (3)  If  any  valuable  con- 
stituent have  been  wholly  or  in  part  abstracted  from  it.  (4)  If  it  be  an 
imitation  of  or  sold  imder  the  name  of  another  article.  (5)  If  it  consist 
wholly  or  in  part  of  a  diseased,  corrupt,  decomposed  or  rotten  animal  or 
vegetable  substance,  whether  manufactured  or  not,  or,  in  the  case  of 
milk,  if  it  be  the  product  of  a  diseased  animal.     (6)    If  it  be  colored, 
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coated,  polished  or  powdered,  whereby  damage  is  concealed,  or  if  it  be 
made  to  appear  better  or  of  greater  value  than  it  really  is.  (7)  If  it 
contain  any  added  poisonous  ingredient,  or  any  ingredient  which  may 
render  it  injurious  to  the  health  of  the  person  consuming  it. 

The  provisions  of  this  section  shall  not  apply  to  mixtures  or  compounds 
recognized  as  ordinary  articles  of  food  or  drink:  Provided,  That  such 
mixtures  or  compounds  be  not  injurious  to  health,  and  be  distinctly 
labeled  as  mixtures  or  compounds,  and  no  prosecution  shall  at  any  time 
be  maintained  hereunder  concerning  any  drug,  the  standard  of  strength 
of  purity  whereof  has  been  raised  since  the  issue  of  the  last  edition  of 
the  United  States  Parmacopoeia,  unless  and  until  such  change  of  stand- 
ard shall  have  been  published  throughout  the  state.  It  shall  be  the 
duty  of  the  state  board  of  health  to  enforce  the  laws  of  the  state  gov- 
erning food  and  drug  adulteration,  including  the  provisions  of  this  sec- 
tion; and  the  state  health  officer  shall  be  state  inspector  of  foods  and 
drugs.  The  state  board  of  health  shall  take  cognizance  of  the  interests 
of  the  public  health  relating  to  the  sale  of  drugs  and  foods  and  the 
adulteration  of  the  same,  and  shall  make  all  necessary  investigation  and 
inquiries  in  reference  thereto;  and  for  these  purposes  the  state,  county, 
city  and  town  health  officers  shall  be  food  and  drug  inspectors,  subordi- 
nate to  the  state  board  of  health.  The  state  board  of  health  shall  adopt 
such  measures  as  may  be  necessary  to  facilitate  the  enforcement  of  the 
provisions  of  this  section,  and  shall  prepare  rules  declaring  the  proper 
methods  of  collecting  and  examining  drugs  and  articles  of  food.  Every 
person  offering  or  exposing  for  sale  or  delivery  to  a  purchaser  any  drug 
or  article  of  food  included  in  the  provisions  of  this  section,  shall  furnish 
to  any  analyst  or  other  officer  or  agent  named  herein  or  appointed  here- 
under, who  shall  apply  to  him  for  the  purpose  and  shall  tender  to  him 
the  value  of  the  same,  a  sample  sufficient  for  the  purpose  of  the  analysis 
of  any  such  drug  or  article  of  food  which  is  in  his  possession.  Whoever 
hinders,  obstructs  or  in  any  way  interferes  with  any  inspector,  analyst 
or  other  officer  named  herein  or  appointed  hereimder,  in  the  performance 
of  his  duties,  and  whoever  violates  any  of  the  provisions  of  this  section, 
shall,  on  conviction,  be  fined  not  exceeding  one  hundred  dollars.  Who- 
ever fraudulently  adulterates,  for  the  purpose  of  sale,  any  bread  or  other 
substance  intended  for  food  with  any  substance  injurious  to  health,  or 
knowingly  barters,  gives  away,  sells  or  has  in  his  possession  with  intent 
to  barter,  give  away,  or  sell  any  substance  injurious  to  health,  shall,  on 
conviction,  be  fined  not  exceeding  one  hundred  dollars,  and  the  article 
so  adulterated  shall  be  forfeited  and  destroyed  under  the  direction  of 
the  court.  Whoever  adulterates,  for  the  purpose  of  sale,  any  liquor 
used  or  intended  for  drink,  and  whoever  knowingly  sells  such  liquor 
so  adulterated,  shall,  on  conviction,  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dollars,  and  the  article  so  adulter- 
ated shall  be  forfeited  and  destroyed  under  the  direction  of  the  court. 

See  notes  to  section  2157b,  Burns*  R.  S.  1901. 

The  act  of  1899,  concerning  the  adulteration  of  drugs  and  food  and  delegating  cer- 
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tain  powers  to  the  state  board  of  health,  is  constitutionaL     Isenhour  v.  State,   157 
Ind.  617. 

What  oonstitutes  a  sufficient  charge  under  the  act  of  1899  for  selling,  or  having 
in  possession  for  the  purpose  of  sale,  adulterated  food,  and  competent  and  sufficiency 
of  evidence  to  support  such  charge.    Isenhour  y.  State,  157  Ind.  517. 

2186.  Candy,  adulteration. — 540.  No  person  shall,  by  himself,  serv- 
ant or  agent,  nor  as  the  servant  or  agent  of  any  other  person,  firm  or 
corporation,  manufacture  for  sale  or  knowingly  sell  or  offer  for  sale 
any  candy  adulterated  by  the  admixture  of  terra  alba,  barytes,  talc  or 
any  other  mineral  substance,  or  by  poisonous  colors  or  flavors  or  by 
other  ingredients  deleterious  or  detrimental  to  health.  Any  person  or 
corporation  violating  any  of  the  provisions  of  this  section  shall,  on  con- 
viction, be  fined  not  less  than  fifty  dollars  nor  more  than  one  hundred 
dollars;  and  the  candy  so  adulterated  shall  be  confiscated  and  destroyed 
under  the  direction  of  the  court. 

2186.  Vinegar — ^Adulteration. — 542.  Every  person  who  manufac- 
tures for  sale,  or  offers  or  exposes  for  sale,  as  cider  vinegar  any  vinegar 
not  the  product  of  pure  apple  juice,  or  into  which  any  foreign  substance, 
ingredient,  drug  or  acid  has  been  introduced,  shall,  for  each  such  offense, 
on  conviction,  be  fined  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars. 

2187.  Injurious  ingredients. — 543.  Every  person  who  manufactures 
for  sale,  sells,  or  offers  or  exposes  for  sale,  any  vinegar  containing  any 
preparation  of  lead,  copper,  sulphuric  acid  or  other  ingredient  inju- 
rious to  health,  shall,  for  each  such  offense,  on  conviction,  be  fined  not 
less  than  ten  dollars  nor  more  than  one  hundred  dollars. 

2188.  Selling  or  having  in  possession. — 544.  No  person  shall,  by  him- 
self, his  servant  or  agent,  or  as  the  servant  or  agent  of  any  other  per- 
son, sell,  exchange,  deliver  or  have  in  his  custody  or  possession  with 
intent  to  sell  or  exchange  or  expose  or  offer  for  sale  or  exchange,  any 
adulterated  vinegar,  nor  shall  he  label,  brand  or  sell  as  cider  vinfegar  any 
vinegar  not  the  product  of  pure  apple  juice ;  and  any  person  so  offending 
shall,  on  conviction,  for  each  such  offense,  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars. 

2189.  Coloring— Brand  of  maker. — 545.  All  vinegars  shall  be  with- 
out artificial  coloring  matter,  and  shall  have  an  acidity  equivalent  to  the 
presence  of  not  less  than  four  per  centum,  by  weight,  of  absolute  acetic 
acid,  and,  in  case  of  cider  vinegar,  shall  in  addition  contain  not  less  than 
two  per  centum,  by  weight,  of  cider  vinegar  solids  upon  full  evaporation 
over  boiling  water;  and  if  any  vinegar  contain  any  artificial  coloring 
matter  or  less  than  the  above  named  amount  of  acidity,  or,  in  the  case 
of  cider  vinegar,  if  it  contain  less  than  the  above  named  amount  of 
acidity  and  of  cider  solids,  it  shall  be  deemed  to  be  adulterated.  No 
vinegar  shall  be  mixed  with  cider  or  fruit  vinegars,  or  in  any  manner 
changed  to  imitate  cider  or  fruit  vinegar.  Every  person  making  or 
manufacturing  cider  vinegar  who  is  not  a  domestic  manufacturer  for 
his  own  use  thereof,  shall  brand  on  each  head  of  the  cask,  barrel  or 
keg  containing  such  vinegar  the  name  and  residence  of  such  manufac- 
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turer,  the  date  when  the  same  was  manufactured  and  the  words  **  cider 
vinegar.''  No  vinegar  shall  be  branded  ** fruit  vinegar*'  unless  the 
same  be  made  wholly  from  apples,  grapes  or  other  fruit.  Whoever  vio- 
lates any  of  the  provisions  of  this  section  shall,  on  conviction,  be  fined 
for  each  such  offense  not  less  than  ten  dollars. 

2190.  Selling  diseased  animal. — 546.  Whoever  kills,  for  the  purpose 
of  sale,  any  sick,  diseased  or  injured  animal,  or  sells  or  has  in  his  pos- 
session with  the  intent  to  sell,  the  meat  of  any  such  sick  or  diseased  or 
injured  animal,  shall,  on  conviction,  be  fined  not  less  than  fifty  dollars 
nor  more  than  five  hundred  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  not  more  than  six  months. 

See  notes  to  section  2164,  Burns'  R.  S.  1901. 

2191.  Selling  unwholesome  milk. — 547.  Whoever  shaU  knowingly 
sell  to  any  person  or  persons,  or  sell,  or  deliver  or  bring  to  be  manufac- 
tured to  any  cheese  or  butter  manufactory  in  this  state,  any  milk  diluted 
with  water,  or  in  any  way  adulterated,  or  milk  from  which  any  cream 
has  been  taken,  or  milk  commonly  known  as  ** skimmed  milk,"  or  shall 
keep  back  any  of  the  milk  known  as  **strippings,"  with  intent  to  de- 
fraud, or  shall  knowingly  sell  milk,  the  product  of  a  sick  or  diseased  or 
injured  animal  or  animals,  or  any  milk  produced  from  any  cow  fed  upon 
the  refuse  of  any  distillery  or  brewery,  or  upon  any  substance  delete- 
rious to  the  quality  of  the  milk,  or  shall  knowingly  use  any  poisonous 
or  any  deleterious  material  in  the  manufacture  of  any  cheese  or  butter, 
or  shall  knowingly  sell  or  offer  to  seU  any  cheese  or  butter  in  the  manu- 
facture of  which  any  poisonous  or  deleterious  substance  has  been  used, 
shall,  on  conviction,  be  fined  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars. 

2192.  Use  of  adulterants— Formaldehyde. — 548.  It  shall  be  unlawful 
for  any  person,  firm  or  corporation  to  sell,  or  to  have  in  his  or  its  pos- 
session for  sale,  any  article  of  food  or  food  product  intended  for  the  use 
of  man,  or  any  compound,  substance,  preparation  or  material  used  as 
such  food  or  intended  to  be  used  as  such  food  as  [or]  food  product,  or 
used  or  intended  to  be  used  as  an  ingredient  of  any  such  food  or  food 
product,  or  used  or  intended  to  be  used  in  the  preparation  of  any  such 
food  or  food  product,  if  any  such  article,  compound,  substance,  prepara- 
tion or  material  contain  any  arsenic,  formaldehyde  or  antiseptic  inju- 
rious to  health.  Any  person,  firm  or  corporation  violating  any  of  the 
provisions  of  this  section  shall,  on  conviction,  be  fined  not  exceeding  one 
hundred  dollars  for  each  offense. 

2193.  Food  for  animals — ^Adtdterating. — 549.  Whoever  manufac- 
tures for  sale,  or  offers  or  exposes  for  sale,  or  sells,  as  bran,  shipstuff, 
shorts,  offal  or  mill-feed  manufactured  out  of  wheat,  intended  for  the  use 
of  animals,  any  bran,  shipstuff,  shorts,  offal  or  mill-feed  which  is  adul- 
terated with  any  substance  not  a  legitimate  part  of  pure  bran,  shipstuff, 
shorts,  offal  or  mill-feed,  shall,  on  conviction,  be  fined  not  less  than 
twenty  dollars  nor  more  than  one  hundred  dollars. 

See  acts  1903,  p.  280,  for  act  the  same  as  this  section. 
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2194.  Native  wines— Adulterating. — 550.  Whoever  adulterates  any 
wine  or  juice  made  or  expressed  from  grapes,  by  mixing  therewith  any 
drugs,  chemicals,  cider,  whisky  or  other  liquor,  and  sells,  or  offers  to  sell, 
any  such  adulterated  wine  or  grape-juice,  knowing  the  same  to  be  adul- 
terated, shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more 
than  one  hundred  dollars. 

2196.  Liquors— Adulterating. — 551.  Whoever  adulterates  any  spirit- 
uous, malt  or  other  intoxicating  liquor  by  the  admixture  of  any  dele- 
terious substance  therewith,  and  knowingly  sells,  or  offers  for  sale,  any 
such  liquors  which  have  been  so  adulterated,  shall,  on  conviction,  be 
fined  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars. 

2196.  Liquors — ^Making  or  selling  poisonous. — 552.  Whoever  uses 
any  poison  in  the  manufacture  or  preparation  of  any  intoxicating  liquor, 
or  knowingly  sells,  or  offers  for  sale,  in  any  quantity,  any  intoxicating 
liquor  so  manufactured  or  prepared,  shall,  on  conviction,  be  imprisoned 
in  the  state  prison  not  less  than  one  year  nor  more  than  seven  years, 
and  fined  not  exceeding  five  hundred  dollars. 

2197.  Befouling  water. — 553.  Whoever  maliciously  or  mischievously 
puts  any  dead  animal,  carcass  or  part  thereof,  or  any  other  putrid,  nau- 
seous, noisome  or  offensive  substance,  into,  or  in  any  manner  befouls, 
any  well,  cistern,  spring,  brook,  canal  or  stream  of  running  water,  or 
any  reservoir  of  water  works,  of  which  any  use  is,  or  may  be  made  for 
domestic  purposes,  shall,  on  conviction,  be  fined  not  less  than  five  dol- 
lars nor  more  than  one  hundred  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  ten  days  nor  more  than  sixty 
days. 

See  notes  to  section  2169,  Burns'  R.  S.  1901. 
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SEC. 

SEC. 

2198. 

RaiBing. 

2214. 

2199. 

Lottery,  gift  enterprise. 

2200. 

Lottery,  advertising. 

2215. 

2201. 

Keeping  gaming  house. 

2216. 

2202. 

Gaming  on  fair  grounds. 

2203. 

Inducing  minor  to  gamble. 

2217. 

2204. 

Gaming. 

2218. 

2205. 

Betting,  pool  selling. 

2219. 

2206. 

Bunko-steering. 

2207. 

Keeping  room  for  pool  selling. 

2220. 

2208. 

Common  gambler. 

2209. 

Keeping  devices  for  gaming. 

2221. 

2210. 

Allowing  minors  to  play  games. 

2222. 

2211. 

Allowing  minors  in  billiard  rooms. 

2212. 

Private  bouses  excepted. 

2223. 

2213. 

Tobacco,  furnishing  to  minors. 

2224. 

Tobacco,  furnishing  to  children, 
penalty. 

Cigarettes,  furnishing  to  minors. 

Cigarettes,  manufacture,  sale  or 
gift. 

Special  peace  officers,  residence. 

Found  drunk  in  public  place. 

Liquor,  selling  to  intoxicated  per- 
son. 

Liquor,  selling  to  habitual  drunk- 
ard. 

Liquor,  selling  to  minor. 

Liquor,  misrepresenting  age  to  ob- 
tain. 

Dance  halls,  liquors,  minors. 

Liquor,  furnishing  to  prisoner. 
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SEC. 

SEC. 

2225. 

Liquor,  keeping  disorderly  shop. 

2250. 

2226. 

Liquor,  selling  on  Sunday  and 

2251. 

holidays. 

2252. 

2227. 

Liquor,  druggist  selling  on  Sun- 

2253. 

day. 

2254. 

2228. 

Poisons,  druggist  selling. 

2255. 

2229. 

Trading  near  camp-meeting,  pic- 

2256. 

nics. 

2257. 

2230. 

Saloon  in  one  mile  of  soldiers' 

2258. 

home. 

2259. 

2231. 

Cruelty  to  animals. 

2260. 

2232. 

Cruelty  to  animals,  definitions. 

2261. 

2233. 

Keeping  animals  for  fighting. 

2262. 

2234. 

Cruelly  carrying  animals. 

2235. 

Railroad  transportation  of  ani- 
mals. 

2263. 

2236. 

Complaint,  search  warrant. 

2264. 

2237. 

Horse  glandered,  permitting  at 

2265. 

large. 

2266. 

2238. 

Sheep  diseased,  allowing  at  large. 

2267. 

2239. 

Cattle  diseased,  transporting. 

2268. 

2240. 

Liable  for  damages. 

2269. 

2241. 

Hog,  carcass,  transporting. 

2270. 

2242. 

Deer,  turkey,  pheaaant. 

2271. 

2243. 

Pheasants,  imported. 

2272. 

2244. 

Penalty. 

2273. 

2246. 

Quail,  netting  or  trapping. 

2274. 

2246. 

Quail,  grouse,  prairie  chicken. 

2275. 

2247. 

Quail,  niraiber  can  shoot. 

2276. 

2248. 

Quail,  selling. 

2277. 

2249. 

Wild  goose,  duck,  brant. 

Wild  ducks,  number  can  shoot. 

Wild  doves,  rabbits,  ferrets. 

Squirrel  season. 

Game  birds  defined. 

Permits,  how  obtained,  bond. 

Permit  to  hunt,  enclosed  land. 

Injury  to  property  while  hunting. 

Song  birds. 

Woodcock,  sale. 

Hunting,  closed  season. 

Wild  duck  and  water  fowls,  permit. 

Carriers  carrying  game  out  of  state. 

Non-residents,  license,  form,  fee, 
emergency. 

Fish,  seines,  traps  or  spears  in  pos- 
session. 

Fish  trap  prohibited. 

Fishing  season — Inland  lakes. 

Ice  on  streams,  catching  fish. 

Shooting  fish. 

Trot  line. 

Catching  fish  regulated. 

Size  of  fish  caught. 

Number  of  fish  caught. 

Obstruction  of  streams. 

Pollution  of  streams. 

Explosives  prohibited. 

Trespassing  on  land. 

Commissioner,  fee  in  prosecutions. 

Powers  of  commissioner  not 
abridged. 


[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

2198.  RafSing. — 554.  Whoever  sets  up  or  proposes  any  money,  goods, 
chattels  or  thing  in  action,  to  be  raffled  for,  or  to  be  distributed  by  lot 
or  chance  to  any  person  who  shall  have  paid  or  contracted  to  pay  any 
valuable  consideration  for  the  chance  of  obtaining  such  money,  goods 
or  things  in  action,  shall,  on  conviction,  be  fined  not  less  than  ten  dol- 
lars nor  more  than  one  hundred  dollars. 

See  sections  2170-2321d,  Bums'  H.  S.  1901. 

2199.  Lottery — Oift  enterprise. — 555.  Whoever  sells  a  lottery  ticket 
or  tickets,  or  a  share  or  shares  in  any  lottery  scheme  or  gift  enterprise, 
or  acts  as  agent  for  any  lottery  scheme  or  gift  enterprise,  or  aids  or 
abets  any  person  or  persons  to  engage  in  the  same,  or  transmits  money 
by  mail  or  express,  or  otherwise  transmits  the  same  to  any  lottery  scheme 
or  gift  enterprise  for  the  division  of  property,  to  be  determined  by 
chance,  or  makes  or  draws  any  lottery  scheme  or  gift  enterprise  for  a 
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division  of  property  not  authorized  by  law,  or  who  knowingly  permits 
any  building,  tenement,  wharf  boat  or  other  water  craft  owned,  leased 
or  controlled  by  him,  to  be  used  and  occupied  for  any  of  the  purposes 
above  named,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  five  hundred  dollars. 

See  section  2171,  Burns'  R.  S.  1901,  and  notes,  and  Acts  of  1903,  p.  272,  for  act 
amending  such  section. 

In  charging  a  person  with  acting  as  the  agent  of  a  lottery  or  gift  enterprise,  it  is 
sufficient  to  follow  the  language  of  the  statute  and  allege  generally  that  such  persiMi 
acted  as  the  agent  of  a  designated  lottery.    Nichols  v  State,  28  App.  674. 

2200.  Lottery— Advertisiiig. — 556.  Whoever  writes,  prints,  adver- 
tises or  publishes  in  any  way  an  account  of  any  lottery,  gift  enterprise 
or  scheme  of  chance  of  any  kind  or  description,  by  whatever  name,  style 
or  title  the  same  may  be  denominated  or  known,  stating  when  or  where 
the  same  is  to  be  drawn,  what  the  prizes  therein  or  any  of  them  are,  or 
the  price  of  a  ticket,  or  showing  therein  where  any  ticket  may  be  ob- 
tained, or  in  any  way  giving  publicity  to  such  lottery,  gift  enterprise  or 
scheme  of  chance,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars 
nor  more  than  five  hundred  dollars. 

See  notes  to  section  2172,  Bums'  R.  S.  1901. 

2201.  Keeping  gaming  house.— 557.  Whoever  keeps  a  building, 
room,  arbor,  garden,  booth,  shed,  tenement  or  canal  boat,  wharf  boat 
or  other  water  craft,  to  be  used  or  occupied  for  gaming,  or  knowingly 
permits  the  same  to  be  used  or  occupied  for  gaming,  or  whoever,  being 
the  owner  of  any  building,  room,  arbor,  garden,  booth,  shed,  tenement 
or  canal  boat,  wharf  boat  or  other  water  craft,  rents  the  same  to  be  used 
or  occupied  for  gaining,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  five  hundred  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  or  workhouse  not  less  than  ten  days  nor 
more  than  six  months. 

See  notes  to  section  2173,  Bums'  R.  S.  1901. 

What  is  a  sufficient  charge  of  keeping  a  huilding  or  room  to  be  used  for  gaming. 
Christ  v.  State,  33  App.  488. 

2202.  Gaming  on  fair  grounds.— 558.  It  shall  be  unlawful  for  any 
officer  or  officers,  or  any  manager,  director  or  trustee  of  any  county  fair, 
agricultural  society  or  joint  stock  association  organized  under  the  laws 
of  this  state,  to  rent,  lease,  let  or  donate  any  part  of  the  premises  or 
grounds,  or  any  booth,  stall  or  tent  owned,  used,  leased  or  occupied  by 
any  such  fair  society,  association  or  stock  company,  to  any  person,  per- 
sons, company  or  society,  to  be  used  for  the  purpose  of  carrying  on  any 
game  of  chance  or  skill,  or  any  scheme,  lottery  or  drawing,  with  dice, 
cards,  balls  or  wheels,  or  any  other  device  for  the  purpose  of  wagering 
money  or  any  thing  of  value,  or  upon  the  result  of  which  any  money  or 
other  thing  of  value  shall  be  wagered.    Any  such  officer  or  officers  who 
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shall  violate  any  of  the  provisions  of  this  section,  shall,  on  conviction, 
be  fined  not  less  than  twenty-five  dollars  nor  more  than  one  hundred  dol- 
lars. 

See  notes  to  section  2174,  Burns*  R.  S.  1901. 

2203.  Inducmg  minor  to  gamble. — 559.  Whoever,  being  an  adult,  by 
any  device  or  pretense,  entices  any  person  under  the  age  of  twenty-one 
years,  knowing  such  person  to  be  a  minor,  to  engage  in  any  game  what- 
ever for  money  or  property  of  any  value,  or  plays  or  bets  at  or  upon  any 
game  or  wager,  or  upon  the  result  of  any  game  or  election,  with  a  minor, 
knowing  him  to  be  such,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars  nor  more  than  one  hundred  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  thirty  days  nor  more  than 
one  year. 

2204.  Gaming. — 560.  Whoever,  by  playing  or  betting  at  or  upon  any 
game  or  wager,  or  upon  the  result  of  any  game  or  horse-race,  or  trial 
of  speed  between  men  or  animals,  either  loses  or  wins  any  article  of 
value,  shall,  on  conviction,  be  fined  not  less  than  five  dollars  nor  more 
than  one  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  less  than  ten  days  nor  more  than  three  months. 

See  notes  to  section  2176,  Burns'  R.  S.   1901. 

2205.  Betting — ^Pool  selling. — 561.  Whoever  makes  any  bet  or  wager, 
or  sells  or  purchases  any  pools  on  the  result  of  any  election  held  under 
the  laws  of  this  state,  or  upon  the  result  of  any  state  election,  or  upon 
the  election  of  any  person  to  any  office,  post  or  situation,  or  upon  the 
election  of  president  or  vice-president  of  the  United  States,  or  of  sen- 
ators or  representatives  in  congress,  or  of  any  elector  of  president  or 
vice-president  of  the  United  States,  or  sells  or  purchases  any  pools  on 
the  result  of  any  horse  race,  or  trial  of  speed  between  men  or  animals, 
or  of  any  game,  shall,  upon  conviction,  be  fined  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  not  less  than  ten  days  nor  more  than  three 
months. 

See  notes  to  section  2177,  Burns*  R.  S.  1901. 

2206.  Bunko-steering. — 562.  Whoever  allures,  entices  or  persuades 
another  to  any  place  upon  any  pretense,  and  then  and  there,  by  fraud 
or  duress,  induces  or  compels  such  person  to  lose,  advance  or  loan  money, 
to  part  with  anything  of  value,  or  to  execute  his  check,  note,  or  other  obli- 
gation either  for  money  or  for  anything  of  value ;  or  whoever,  in  like  man- 
ner, allures,  entices  or  persuades  another  to  any  place  and  then  and  there 
induces  or  compels  him  to  part  with  anything  of  value  by  means  of  any 
trick,  device  or  artifice,  or  upon  any  game  or  wager,  is  guilty  of  bunko- 
steering,  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen  years;  and  all  persons  pres- 
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ent  at  such  place  at  such  time,  engaged  therein,  shall  be  prosecuted, 
tried  and  punished  for  such  offense  as  principals. 

In  charging  the  offense  of  hunko-steering  when  it  is  claimed  that  a  person  was  in- 
duced to  lose  or  advance  money  by  duress  or  fraud,  the  acts  or  facts  constituting 
the  duress  or  fraud  must  be  specifically  stated.    Johns  v.  State,  159  Ind.  413. 

Persons  can  not  be  convicted  in  this  state  of  the  crime  of  bunko-steering  when  the 
acts  constituting  the  offense  are  committed  partly  in  this  state  and  partly  in  another 
state.     Cruthers  v.  State,  161  Ind.   139. 

2207.  Keeping  room  for  pool  selling. — 563.  Any  person  who  shall 
keep  any  room  or  building  or  any  portion  of  any  room  or  building,  or 
occupy  any  place  or  public  or  private  grounds  anywhere  within  the  state 
with  apparatus,  books  or  other  device  for  the  purpose  of  recording  or 
registering  bets  or  wagers  or  of  selling  pools,  and  any  person  who  shall 
record  or  register  bets  or  wagers  or  sell  pools  upon  the  result  of  any  trial 
or  contest  of  skill,  speed,  or  power  of  endurance  of  man  or  beast,  or, 
being  the  owner,  lessee  or  occupant  of  any  such  rooms,  building,  part 
or  portion  thereof,  shall  knowingly  permit  the  same  to  be  used  or  occu- 
pied for  any  of  the  purposes  aforesaid,  or  shall  therein  keep,  exhibit 
or  employ  any  device  or  apparatus  for  the  purpose  of  registering  or  re- 
cording such  bets  or  wagers  or  for  the  selling  of  such  pools,  or  shall  be- 
come the  custodian  or  depository  for  hire  or  reward  of  any  money, 
property  or  other  thing  of  value  staked,  wagered  or  pledged,  as  afore- 
said, upon  any  such  results,  shall,  on  conviction,  be  fined  not  less  than 
five  dollars  nor  more  than  five  hundred  dollars,  or  imprisoned  in  the 
county  jail  for  not  less  than  ten  days  nor  more  than  six  months,  or  both. 

See  notes  to  section  2179,  Bums'  R.  S    1901. 

2208.  Common  gambler. — 564.  Whoever,  for  the  purpose  of  gaming 
with  cards  or  otherwise,  travels  about  from  place  to  place,  or  frequents 
any  place  where  gambling  is  permitted,  or  engages  in  gambling  for  a 
livelihood,  is  a  common  gambler,  and,  on  conviction,  shall  be  fined  not 
less  than  five  dollars  nor  more  than  one  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  county  jail,  or  workhouse  not  less  than 
ten  days  nor  more  than  three  months. 

See  notes  to  section  2180,  Burns*  R.  S.  1901. 

An  indictment  charging  a  person  with  being  a  common  gambler  may,  in  the  same 
count,  allege  that  the  defendant  was  guilty  of  all  the  acts  specified  in  the  statute 
defining  such  offense.    Bickel  v.  State,  32  App.  656. 

In  charging  a  person  with  being  a  common  gambler,  the  kind  or  character  of  gamb- 
ling indulged  in  should  be  alleged.     Bickel  v.  State,  32  App.  656. 

2209.  Keeping  devices  for  gaming. — 565.  Whoever  keeps  or  exhibits 
for  gain,  or  to  win  or  gain  money  or  other  property,  any  gaming  table, 
Jenny  Lind  table,  roulette,  shuflBe  board,  faro  or  keno  bank,  nine-pin 
or  ten-pin  alley,  wheel  of  fortune,  or  any  gambling  apparatus,  device, 
table  or  machine  of  any  kind  or  description,  under  any  denomination 
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or  name  whatever,  or  keeps  or  exhibits  any  billiard  table,  bagatelle 
table,  pigeon-hole  table  or  pool  table,  for  the  purpose  of  betting  or 
gaming,  or  allows  the  same  to  be  used  for  any  such  purpose,  shall,  on 
conviction,  be  fined  not  less  than  twenty-five  dollars  nor  more  than 
one  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  or  workhouse  not  less  than  thirty  days  nor  more  than  six  months. 
See  notes  to  section  2181,  Burns'  R.  S.   1901. 

2210.  Allowing  minors  to  play  games. — 566.  If  any  person  owning 
or  having  the  care,  management  or  control  of  any  billiard  table,  pool 
table,  or  any  kind  of  gaming  table,  bagatelle,  or  pigeon-hole  table, 
shall  aUow,  suffer  or  permit  any  minor  to  play  billiards,  bagatelle, 
pool  or  any  other  game  at  or  upon  such  table  or  tables,  he  shall,  on  con- 
viction, for  each  game  so  allowed,  suffered  or  permitted  to  be  played, 
be  fined  not  less  than  five  dollars  nor  more  than  fifty  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  or  workhouse  not  less 
than  ten  days  nor  more  than  six  months. 

See  notes  to  section  2182,  Burns'  R.  S.  1901. 

2211.  Allowing  minors  in  billiard  rooiiL-^67.  If  any  person  owning 
or  having  the  care,  management  or  control  of  any  billiard  table  or  tables, 
pool  table  or  any  kind  of  gaming  table,  bagatelle  table  or  pigeon-hole 
table  kept  in  any  saloon,  hotel  or  other  public  place,  shall  allow,  suffer 
or  permit  minors  to  congregate  at,  in  or  about  such,  place  where  such 
billiard  table  or  tables,  pool  or  any  kind  of  gaming  table,  bagatelle 
table  or  pigeon-hole  table  may  be  kept,  he  shall,  on  conviction,  for 
each  offense  be  fined  not  less  than  five  dollars  nor  more  than  fifty 
dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  or 
workhouse  not  less  than  ten  days  nor  more  than  six  months. 

See  notes  to  section  2183,  Bums*  R.  S.  1901. 

2212.  Private  houses  excepted. — 568.  The  provisions  of  the  two  fore- 
going sections  shall  not  apply  in  any  case  where  a  billiard  table,  pool 
table,  bagatelle  table  or  pigeon-hole  table,  may  be  kept  or  used  in  a 
private  family. 

See  notes  to  section  2184,  Bums*  R.  S.  1901. 

2213.  Tobacco — ^Furnishing  to  minors. — 569.  It  shall  be  unlawful  for 
any  person  or  persons  to  give,  barter  or  sell,  either  directly  or  indi- 
rectly, to  any  child  or  children  under  sixteen  years  any  tobacco  or  prep- 
aration of  tobacco,  to.be  chewed  or  smoked  by  such  child  or  children, 
or  to  give,  barter  or  sell  the  same  to  any  person  whomsoever,  with 
knowledge,  that  it  is  to  be  chewed  or  smoked  by  any  child  under  the 
age  aforesaid,  or  to  persuade,  advise,  counsel  or  compel  any  child  under 
said  age  to  chew  or  smoke  tobacco.  Any  person  who  violates  any  of  the 
provisions  of  this  section  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars,  and  be  imprisoned  in  the 
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county  jail  or  workhouse  not  less  than  ten  days  nor  more  than  thirty 
days. 

[Acts  1906,  p.  16.     In  force  February  17,  1906.] 

2214.  Tobacco — ^Furnishing  to  children — ^Penalty. — 1.  Any  person 
who  violates  the  provisions  of  this  act  shaU  be  deemed  guilty  of  a  mis- 
demeanor and,  on  conviction  thereof,  shall  be  fined  in  any  sum  not 
less  than  ten  dollars  nor  more  than  one  hundred  dollars,  and  to  which 
may  be  added  imprisonment  in  the  county  jail  not  more  than  thirty 
days  nor  less  than  ten  days. 

This  act  amends  section  2186a,  Bums'  R.  S.  1901,  and  the  act  referred  to  in  this 
section  is  the  act  of  1893,  Acts  1893,  p.  19. 

[Acts  1906,  p.  684.     In  force  AprU  16,  1906.] 

2215.  Cigarettes— Furnishing  to  minors. — 570.  It  shall  be  unlawful 
for  any  corporation,  company,  firm  or  person  to  sell,  barter,  furnish, 
procure  for,  or  give  away,  directly  or  indirectly,  to  any  minor  any  cig- 
arette, cigarette  wrapper  or  any  substitute  for  either,  or  to  persuade, 
advise,  counsel  or  compel  any  minor  to  smoke  any  cigarette.  Any  such 
corporation,  company,  firm  or  person  violating  any  of  the  provisions  of 
this  section  shall,  for  the  first  offense,  on  conviction,  be  fined  not  less 
than  ten  dollars  nor  more  than  fifty  dollars;  and,  for  a  second  or  any 
subsequent  offense,  such  corporation,  company,  firm  or  person  shall, 
on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  five 
hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  or  workhouse  for  any  period  not  exceeding  sixty  days. 

[Acts  1906,  p.  82.       In  force  April  16,  1906.] 

2216.  Cigarettes— Manufacture,  sale  or  gift. — 1.  That  it  shall  be  un- 
lawful for  any  person,  by  himself,  clerk,  servant,  employe  or  agent, 
directly  or  indirectly,  upon  any  pretense  or  by  any  device,  to  manufac- 
ture, sell,  exchange,  barter,  dispose  of  or  give  away,  or  keep  for  sale, 
any  cigarettes,  cigarette  paper  or  cigarette  wrappers,  or  any  paper 
made  or  prepared  for  the  purpose  of  being  filled  with  tobacco  for 
smoking;  or  keep  or  own,  or  be  in  any  way  concerned,  engaged  or 
employed  in  owning  or  keeping  any  such  cigarettes,  cigarette  paper 
or  wrappers,  and  any  person  for  violation  of  the  same  shall  be  guilty  of 
a  misdemeanor,  and  upon  conviction  shall,  for  the  first  offense  pay  a 
fine  of  not  less  than  twenty-five  dollars  nor  more  than  fifty  dollars  and 
cost  of  prosecution,  and  stand  committed  to  the  county  jail  until  such 
costs  are  paid;  and  for  the  second  and  each  subsequent  offense  he  shall 
pay,  upon  conviction  thereof,  a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars  and  the  costs  of  prosecution,  or  be  im- 
prisoned in  the  county  jail  not  to  exceed  six  months :  Provided,  That  the 
provisions  hereof  shall  not  apply  to  the  sales  of  jobbers  doing  an  inter- 
state business  with  customers  outside  the  state. 
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[Acts  1905,  p.  584.     In  force  April  15,  1905.] 

2217.  Special  peace  officers — ^Residence. — 571.  No  sheriff  or  other  per- 
son authorized  by  law  to  appoint  special  deputies,  marshals  or  policemen 
to  preserve  the  public  peace  shall  hereafter  appoint  as  such  special  dep- 
uties, marshals  or  policemen  any  persons  who  shall  not  have  resided 
continuously  in  this  state  at  least  one  year,  and  in  the  county  where 
such  appointment  is  made  at  least  six  months,  prior  to  the  date  of 
such  appointment;  and  no  person,  company,  association  or  corporation 
shall  bring  into  this  state  any  person  or  association  of  persons  for  the 
purpose  of  discharging  the  duties  devolving  upon  sheriflfs  and  other  peace 
oflBcers  in  the  protection  of  life  and  property  and  the  punishment  of 
crime;  nor  shall  any  person,  without  due  authority,  exercise  or  attempt 
to  exercise  the  functions  of,  or  hold  himself  out  to  any  one,  or  act  or 
attempt  to  act  as,  a  deputy  sheriff,  marshal,  policeman,  constable  or.  other 
peace  oflBcer.  Any  person  who  shall  violate  any  of  the  provisions  of  this 
section  shall,  on  conviction,  be  imprisoned  in  the  state  prison  not 
more  than  one  year  and  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars. 

See  sections  7587-7690,  Burns*  R.  S.  1901. 

2218.  Foimd  drunk  in  public. — 572.  Whoever  is  found  in  any  public 
place  in  a  state  of  intoxication,  shall,  on  conviction,  be  fined  not  exceed- 
ing five  dollars;  and,  on  a  second  conviction  for  such  offense,  he  shall 
be  fined  not  more  than  twenty-five  dollars ;  and  on  a  third  conviction  for 
such  offense  he  shall  be  fined  not  more  than  one  hundred  dollars,  and  may 
be  imprisoned  in  the  county  jail  or  workhouse  not  less  than  five  days 
nor  more  than  thirty  days,  and  be  disfranchised  and  rendered  incapable 
of  holding  any  ofSce  of  trust  or  profit  for  any  determinate  period. 

See  notes  to  section  2187,  Burns*  R.  S.  1901. 

2219.  Liquor— Selling  to  intoxicated  person. — 573.  Whoever  sells, 
barters  or  gives  away  any  spirituous,  vinous,  malt  or  other  intoxicating 
liquor  to  any  person  at  the  time  in  a  state  of  intoxication,  knowing  him 
to  be  in  a  state  of  intoxication,  shall,  on  conviction,  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  or  workhouse  not  less  than 
thirty  days  nor  more  than  one  year,  and  such  person  may  be  disfran- 
chised and  rendered  incapable  of  holding  any  office  of  trust  or  profit 
for  any  determinate  period. 

See  section  2188,  Burns'  R.  S.  1901,  and  notes. 

2220.  Liquor— Selljng  to  habitual  drunkard. — 574.  Whoever,  direct- 
ly or  indirectly,  sells,  barters  or  gives  away  any  spirituous^  vinous, 
malt  or  other  intoxicating  liquor  to  any  person  who  is  in  the  habit 
of  becoming  intoxicated,  after  notice  shall  have  been  given  to  him, 
in  writing,  by  any  citizen  of  the  township  or  ward  wherein  such  person 
resides,  that  such  person  is  in  the  habit  of  becoming  intoxicated,  shall, 
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on  conviction,  be  fined  not  less  than  fifty  dollars  nor  more  than  one 
hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  or  workhouse  not  less  than  thirty  days  nor  more  than  one  year, 
and  such  person  may  be  disfranchised  and  rendered  incapable  of  holding 
any  office  of  trust  or  profit  for  any  determinate  period. 
See  notes  to  section  2189,  Burns'  R.  S.  1901. 

2221.  Liquor— Selling  to  minor. — 575.  Whoever,  directly  or  indirect* 
ly,  sells,  barters  or  gives  away  any  spirituous,  vinous,  malt  or  other 
intoxicating  liquors  to  any  person  under  the  age  of  twenty-one  years, 
either  for  his  own  use  or  for  the  use  of  any  other  person  whomsoever, 
shall,  on  conviction,  be  fined  not  less  than  twenty  dollars  nor  more  than 
one  hundred  dollars. 

See  notes  to  section  2190,  Burns'  R.  S.  1901. 

2222.  Liquor— Uisrepresenting  age  to  obtain. — 576.  Whoever,  being 
over  the  age  of  fourteen  years  and  under  the  age  of  twenty-one  years, 
shall  misrepresent  his  age,  and  state  that  he  is  over  twenty-one  years 
of  age,  in  order  to  purchase  or  procure  spirituous,  vinous,  malt  or  other 
intoxicating  liquors,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars 
nor  more  than  one  hundred  dollars. 

[Acte  1905,  p.  171.     In  force  April  16,  1905.] 

2223.  Dance  halls,  liquors,  minors; — 1.  That  any  proprietor  of  any 
dance  hall,  concert  hall,  or  place  of  entertainment  where  wines,  or 
spirituous  or  malt  liquors  are  sold  or  given  away,  or  with  which  any 
place  for  the  sale  of  wines  or  spirituous  or  malt  liquor  is  directly  or 
indirectly  connected  by  any  passage  way  or  entrance,  who  shall  allow, 
suffer  or  permit  any  male  person  under  the  age  of  sixteen  years  or 
any  female  person  under  the  age  of  seventeen  years  to  congregate  at, 
in  or  about,  or  frequent  or  visit  such  dance  hall,  concert  hall,  or  place 
of  entertainment  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars,  to  which  may  be  added  imprisonment  not  to  exceed  six  months. 

[Acts  1905,  p.  684.     In  force  April  16,  1906.] 

2224.  Liquor — ^Furnishing  to  prisoner. — 577.  Whoever  furnishes  to  a 
person  confined  in  any  jail,  workhouse  or  other  lawful  place  of  con- 
finement, any  spirituous,  vinous,  malt  or  other  intoxicating  liquor,  or, 
having  charge  of  a  jail,  worlihouse  or  other  lawful  place  of  confinement, 
knowingly  permits  a  prisoner  confined  therein  to  receive  any  such  liquor, 
unless  the  same  be  prescribed  by  a  physician  as  medicine  for  such 
prisoner,  shall,  on  conviction,  be  fined  not  less  than  twenty  dollars  nor 
more  than  one  hundred  dollars. 

2225.  Liquor — ^Keeping  disorderly  shop. — 578.  Whoever  keeps  a 
place  where  intoxicating  liquors  are  sold,  bartered  or  given  away, 
or  suffered  to  be  drunk  in  a  disorderly  manner,  to  the  annoyance  or  in- 
jury of  any  part  of  the  citizens  of  this  state,  shall,  on  conviction,  be 
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fined  for  every  day  the  same  is  so  kept  not  less  than  ten  dollars  nor 
more  than  one  hundered  dollars. 
See  notes  to  section  2193,  Burns'  R.  S.  1901. 

2226.  Liquor— Selling  on  Sunday  and  holidays. — 579.  Whoever  shall 
sell,  barter  or  give  away,  to  be  drunk  as  a  beverage,  any  spirituous 
vinous,  malt,  or  other  intoxicating  liquors,  upon  Sunday,  the  fourth  of 
July,  the  first  day  of  January,  the  twenty-fifth  day  of  December,  com- 
monly called  Christmas,  thanksgiving  day  as  designated  by  proclamation  ■ 
of  the  governor  of  this  state,  or  the  president  of  the  United  States, 
or  any  legal  holiday,  or  upon  the  day  of  any  state,  county, 
township,  primary  or  municipal  election  in  the  township,  town  or  city 
where  the  same  may  be  holden,  or  between  the  hours  of  eleven  o'clock 
p.  m.  and  five  o'clock  a.  m.,  shall,  on  conviction,  be  fined  not  less  than 
ten  dollars  nor  more  than  fifty  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  or  workhouse  not  less  than  ten  days  nor  more 
than  sixty  days. 

See  notes  to  section  2194,  Burns'  R.  S.  1901. 

2227.  Liquor— Druggist  selling  on  Sunday. — 580.  It  shall  be  unlaw- 
ful for  any  druggist  or  druggist's  clerk  to  sell,  barter  or  give  away 
any  spirituous,  vinous,  malt  or  other  intoxicating  liquor  on  Sunday,  or 
upon  the  fourth  of  July,  the  first  day  of  January,  the  twenty-fifth  day 
of  December,  commonly  called  Christmas,  thanksgiving  day,  or  any  legal 
holiday,  or  upon  the  day  of  any  state,  county,  township,  primary  or 
municipal  election  in  the  township,  town  or  city  where  the  same  may 
be  holden,  or  between  the  hours  of  eleven  o'clock  p.  m.  and  five  o'clock 
a.  m.  of  any  day,  unless  the  person,  to  whom  the  same  is  sold,  bartered 
or  given,  shall  have  first  procured  a  written  prescription  therefor  from 
some  regular  practicing  physician  of  the  county  where  the  same  is 
sold,  bartered  or  given  away.  And  any  person  so  offending  shall,  on 
conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars, 
to  which  may  be  added  imprisonment  in  the  county  jail  or  workhouse 
not  less  than  ten  days  nor  more  than  sixty  days. 

See  notes  to  section  2196,  Burns'  R.  S.  1901. 

2228.  Poisons — ^Druggist  selling. — 581.  It  shall  be  unlawful  for  any 
druggist  or  druggist's  clerk  to  sell,  barter,  trade  or  give  any  opium, 
morphine  or  cocaine,  to  any  person  addicted  to  the  habitual  use  of 
opium,  morphine  or  cocaine,  unless  such  person  secure  a  written  pre- 
scription therefor,  fiom  a  licensed  physician.  Any  person  violating 
any  provision  of  this  section  shall,  on  conviction,  be  fined  for  each  sep- 
arate offense  in  any  sum  not  less  than  ten  dollars  nor  more  than  fift>' 
dollars. 

2229.  Trading  near  camp-meetings,  picnics. — 582.  Whoever  sells  or 
exposes  for  sale,  gives,  barters  or  in  any  disposes  of  any  spirituous, 
vinous,  malt  or  other  intoxicating  liquor,  or  any  article  of  trafiic  what- 
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ever,  or  shall  erect,  bring,  keep,  continue  or  maintain  any  booth,  tent, 
wagon,  shed,  huckster  shop  or  other  place,  for  the  sale  of  spirituous, 
vinous,  malt  or  other  intoxicating  liquor,  or  any  other  article  whatever, 
or,  being  the  proprietor,  owner  or  occupant  of  any  real  property,  shall 
lease  or  permit  the  same  to  be  occupied  for  any  such  purpose,  at  any 
place  within  one  mile  from  the  place  where  any  religious  society  or 
assemblage  of  people  is  collected  or  collecting  together  for  religious 
worship ;  or  where  any  agricultural  fair  or  exhibition,  or  picnic  is  held ; 
or  where,  in  any  cemetery  or  other  place,  on  the  30th  day  of  May, 
commonly  called  memorial  day,  any  public  exercises  are  being  or  will 
be  held  in  commemoration  of  the  soldiers  or  sailors  buried  in  such 
cemetery;  or  where  such  soldiers'  and  sailors'  graves  are  being  or  about 
to  be  decorated  by  the  public  or  any  portion  thereof;  or  where  any 
soldiers'  picnic  or  reunion  is  being  held,  shall,  on  conviction,  be 'fined  not 
less  than  ten  dollars  nor  more  than  fifty  dollars,  and  be  imprisoned  in 
the  county  jail  not  exceeding  ten  days.  But  this  section  shall  not  be  con- 
strued to  include  such  persons  as  may  carry  on  their  regular  business 
at  their  usual  places  of  transacting  the  same,  nor  such  persons  as  may 
own  the  realty  within  one  mile  of  such  place  above  named,  who  shall 
desire  to  carry  on,  in  their  own  persons,  the  business  of  providing  food 
for  the  persons  or  the  stock  of  those  attending  the  places  so  named,  nor 
such  persons  as  may  have  the  permission  of  those  having  charge  of  any 
such  meeting  or  exhibition  to  establish  places  for  the  purpose  of  fur- 
nishing food  for  those  attending  the  same,  for  horses,  cattle  or  other 
stock,  and  who  are  observing  the  regulations  of  such  society,  assemblage, 
fair  or  exhibition  and  the  laws  of  the  state. 
See  notes  to  section  2196,  Burns'  R.  S.  1901. 

2230.  Saloon  in  one  mile  of  soldiers'  home. — 583.  It  shall  be  unlawful 
for  any  company,  corporation,  firm  or  person,  directly  or  indirectly, 
to  conduct  or  keep  any  saloon,  or  other  place  where  intoxicating  liquors 
are  sold,  or  to  sell  or  give  away  any  such  intoxicating  liquors  within 
one  mile  of  any  national  or  state  military  home  or  army  post  within  the 
state  of  Indiana.  Any  company,  corporation,  firm  or  person  who,  either 
as  owner,  agent  or  employe,  shall,  directly  or  indirectly,  violate  any 
of  the  provisions  of  this  section,  shall,  on  conviction,  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  and 
shall  be  imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more 
than  thirty  days. 

This  section  is  the  same  as  the  act  of  1903,  Acts  1903,  p.  383. 

2231.  Omelty  to  animals. — 584.  Whoever  overdrives,  overloads, 
drives  when  overloaded,  overworks,  tortures,  torments,  deprives  of  nec- 
essary sustenance,  cruelly  beats,  mutilates  or  cruelly  kills  or  causes  or 
procures  to  be  so  overdriven,  overloaded,  driven  when  overloaded,  over- 
worked, tortured,  tormented,  deprived  of  necessary  sustenance,  cruelly 
beaten,  mutilated  or  cruelly  killed,  any  animal;  and  whoever,  having 
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charge  or  custody  of  any  animal,  either  as  owner  or  otherwise,  inflicts 
needless  cruelty  upon  the  same,  or  mutilates  the  same,  or  deprives  it  of 
any  natural  means  of  defense  or  protection,  or  cruelly  or  necessarily 
fails  to  provide  the  same  with  proper  food,  drink,  shelter,  or  protectibn 
from  the  weather,  shall,  on  conviction,  be  fined  in  any  sum  not  more 
than  two  hundred  dollars,  to  which  may  be  added  imprisonment  in 
the  county  jail  for  any  period  not  exceeding  sixty  days. 
See  notes  to  section  2197,  Burns'  R.  S.  1901. 

[Acts  1906,  p.  141.     In  force  AprU  15,  1906.] 

2232.  Cruelty  to  animals— Deflnitions. — 7.  In  this  act  the  word  **  ani- 
mal''  or  ** animals''  shall  be  held  to  include  all  brute  creatures,  doves, 
pigeons,  and  all  domestic  fowls,  and  the  words  ** owner,"  ** person"  and 
'* whoever"  shall  be  held  to  include  corporations  as  well  as  individuals, 
and  the  knowledge  and  acts  of  agents  and  all  persons  employed  by  cor- 
porations in  regard  to  animals  transported,  owned,  or  employed  by  or 
held  in  custody  of  such  corporations,  shall  be  held  to  be  the  acts  and 
knowledge  of  such  corporations. 

This  section  amends  section  2203,  Bums'  R.  S.  1901,  being  section  7,  of  the  act  of 
1889. 

[Acts  1905,  p.  5S4.     In  force  AprU  16,  1905.] 

2233.  Keeping  animals  for  fighting. — 585.  Any  person  who  shall 
keep  or  use  any  animal,  fowl  or  bird  for  the  purpose  of  fighting,  or 
baiting,  or  as  a  target,  or  to  be  shot  at,  either  for  amusement  or  as  a 
test  of  skill  in  marksmanship,  and  any  person  who  shall  be  a  party 
to  or  be  present  as  a  spectator  at  any  such  fighting,  baiting  or  shooting 
of  any  animal,  fowl  or  bird,  and  any  person  who  shall  rent  any  building, 
shed,  room,  yard,  ground  or  premises  for  the  purpose  of  fighting,  bait- 
ing or  shooting  any  animal,  fowl  or  bird,  as  aforesaid,  or  who  shall 
knowingly  suffer  or  permit  the  use  of  any  building,  shed,  room,  yard, 
ground  or  premises  belonging  to  him  or  under  his  control  for  any  of 
the  purposes  aforesaid,  shall,  on  conviction,  be  fined  not  more  than 
two  hundred  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  for  any  period  not  exceeding  sixty  days. 

2234.  Oruelly  carrying  ammals.-r-586.  Every  owner,  possessor  or  per- 
son having  the  charge  or  custody  of  any  animal  who  cruelly  drives 
or  works  the  same  or  who  neglects  or  abandons  such  animal  when  no  long- 
er fit  for  labor,  or  who  shall  abandon  any  maimed,  sick,  infirm  or  disabled 
animal  to  die  in  any  public  place,  or  who  shall  carry  or  cause  to  be  car- 
ried upon  any  vehicle,  or  otherwise,  any  living  animal,  fowl  or  bird, 
having  the  feet  or  legs  tied  together,  or  in  any  other  cruel  and  inhuman 
manner,  or  who  shall  carry  or  cause  to  be  carried  any  live  animal  upon 
any  vehicle,  or  otherwise,  without  providing  suitable  racks,  cars,  crates 
or  cages  in  which  such  animals  may  stand  or  lie  down  during  transporta- 
tion, or  whilst  awaiting  slaughter,  shall,  on  conviction,  be  fined  not  more 
than  two  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  for  any  period  not  exceeding  sixty  days. 
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2236.  Bailroad  transportation  of  animals. — 587.  No  railroad  company 
in  the  carrying  or  transportation  of  animals  shall  permit  the  same  to  be 
confined  in  cars  for  a  longer  period  than  twenty-eight  consecutive  hours 
without  unloading  the  same  for  rest,  water  and  feeding,  for  a  period 
of  at  least  five  consecutive  hours,  unless  prevented  from  so  unloading 
by  storm  or  other  unavoidable  accident.  In  estimating  the  duration  of 
such  confinement,  the  time  during  which  the  animals  have  been  con- 
fined without  rest  on  connecting  roads  from  which  they  have  been 
received  shall  be  included,  it  being  the  intention  of  this  section  to  prevent 
their  continuous  confinement  beyond  the  period  of  twenty-eight  hours- 
except  on  contingencies  hereinbefore  stated.  Animals  so  unloaded  shall 
be  properly  fed,  watered  and  sheltered  during  such  rest  by  the  owner  or 
person  having  the  custody  thereof,  or,  in  case  of  his  default  in  so  doing, 
then  by  the  railroad  company  transporting  the  same,  at  the  expense  of 
such  owner  or  person  in  custody  thereof;  and  such  company  shall  in 
such  case  have  a  lien  upon  such  animals  for  food,  care  and  custody 
furnished,  and  shall  not  be  liable  for  any  detention  of  such  animals 
authorized  by  this  section.  Any  railroad  company,  owner  or  custodian 
of  such  animals  who  shall  fail  to  comply  with  the  provisions  of  this  sec- 
tion, shall,  on  conviction,  for  every  such  offense,  be  fined  not  less  than  one 
hundred  dollars  nor  more  than  five  hundred  dollars:  Provided,  however. 
That  when  animals  shall  be  carried  in  cars  in  which  they  can  and  do 
have  the  proper  food,  water,  space  and  opportunity  for  rest,  the  fore- 
going provisions  in  regard  to  their  being  unloaded  shall  not  apply. 

2236.  Complaint— Search  warrant — 588.  When  complaint  is  made 
on  oath  or  aflSrmation  to  any  magistrate  authorized  to  issue  warrants 
in  criminal  cases  that  the  complainant  believes  that  any  of  the 
provisions  of  the  laws  of  this  state  in  relation  to  cruelty  to  animals 
are  being  or  are  about  to  be  violated  in  any  particular  building  or 
place,  such  magistrate,  if  satisfied  that  there  is  reasonable  cause  for 
such  belief,  shall  issue  and  deliver  a  search  warrant  to  any  sheriff, 
deputy  sheriff,  constable  or  police  officer  authorizing  him  to  search  such 
building  or  place,  and  to  arrest  any  such  person  or  persons  engaged 
in  violating  any  of  the  provisions  of  such  humane  laws,  or  laws  against 
cruelty  to  animals,  as  well  as  to  arrest  any  person  or  persons  there 
present  and  aiding  or  abetting  therein,  and  to  bring  all  such  persons 
before  some  magistrate  of  competent  jurisdiction,  to  be  dealt  with  ac- 
cording to  law.  Such  officer  shall,  at  the  same  time,  seize  and  bring 
to  such  magistrate  every  article  or  instrument  found  in  such  building 
or  place  and  especially  designed  or  adapted  to  inflict  wounds  upon  any 
animal  or  other  living  creature,  or  adapted  to  aid  in  the  fighting,  baiting 
or  shooting  of  any  animal,  fowl  or  bird ;  and  if  on  the  trial  of  a  person 
or  persons  so  arrested  it  shall  be  found  and  adjudged  by  such  magistrate, 
that  such  article  or  instrument  is  designed  or  adapted  to  the  woundinsr 
or  torture  of  animals,  fowls  or  birds,  and  that  it  was  intended  to  be  used 
or  employed  for  such  purpose,  the  magistrate  shall  cause  such  article 
or  instrument  to  be  destroyed. 

2237.  Horse  glandered— Permitting  at  large. — 589.    Whoever  know- 
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ingly  permits  any  horse,  mare  or  gelding  affected  with  the  glanders  to 
be  taken  from  his  premises,  or  to  run  at  large,  shall,  on  conviction, 
be  fined  not  less  than  five  dollars  nor  more  than  one  hundred  dollars. 

2238.  Sheep  diseased— Allowed  at  large. — 590.  Any  person,  being 
the  owner  of  sheep,  or  having  the  same  in  charge,  who  shall  turn  or 
suffer  any  sheep  having  any  contagious  disease,  knowing  the  same  to 
be  diseased,  to  run  at  large  upon  any  common,  highway  or  uninclosed 
ground,  or  who  shall  sell  any  such  sheep,  knowing  the  same  to  be 
diseased,  without  fully  disclosing  the  fact  to  the  purchaser,  shall,  on  con- 

►  viction,   be   fined   not   less  than   two   dollars   nor  more   than   twenty- 
five  dollars  for  each  such  diseased  sheep. 

2239.  Cattle  diseased — ^Transporting. — 591.  Every  person  shall  so  re- 
strain his  diseased  or  distempered  cattle,  or  such  as  are  under  his  care, 
that  they  may  not  go  at  large  off  his  own  premises  or  the  land  to  which 
they  belong;  and  no  person  shall  drive  any  diseased  or  distempered 
cattle  affected  with  what  is  commonly  known  as  Texas  or  Spanish 
fever,  or  any  other*  infectious  disease,  into  or  through  this  state,  or 
from  one  place  therein  to  another,  unless  it  be  to  remove  them  from  one 
piece  of  ground  to  another  of  the  same  owner,  without  passing  over 
a  public  highway;  and  no  railroad  company  or  owner  of  a  steamboat, 
or  any  other  company  or  person,  shall  bring  into  this  state,  except  for 
the  purpose  of  being  carried  through  into  another  state  on  a  continuous 
journey,  or  transport  from  one  part  thereof  to  another  any  Texas,  Mex- 
ican, Cherokee  or  Indian  cattle  affected  as  above. 

2240.  Lible  for  damages. — ^592.  Any  person,  railroad  company  or 
the  owner  of  any  steamboat,  who  shall  offend  against  or  violate  any  of 
the  provisions  of  the  next  preceding  section,  shall  be  liable  for  all  dam- 
ages sustained  on  account  of  such  Texas  or  Spanish  fever,  or  other  in- 
fectious disease,  being  communicated  from  any  such  diseased  cattle 
to  any  other  catle  in  the  neighborhood  or  along  the  line  of  such  trans- 
portation, or  removal  of  such  diseased  cattle  into  or  through  this  state, 
or  from  any  part  thereof  to  another;  and  the  existence  or  presence  of 
such  Texas  or  Spanish  fever,  or  other  contagious  or  infectious  disease, 
among  the  native  cattle  of  this  state,  on  the  same  range  with  or  in  the 
vicinity  of  any  such  Texas,  Mexican,  Cherokee,  Indian  or  other  cattle, 
or  along  the  line  or  route  over  which  they  were  removed  or  transported, 
shall  be  prima  facie  evidence  that  the  same  were  affected  with  such 
disease  at  the  time  of  being  removed  or  transported,  and  communicated 
it  to  such  native  cattle  so  affected  therewith. 

See  notes  to  section  2207,  Burns'  R.  S.  1901. 

2241.  Hog  carcass— Transporting. — 592%.  Whoever  hauls,  moves 
or  transports  upon  any  public  highway  the  carcass,  or  any  part  thereof, 
of  any  hog  that  shall  have  come  to  its  death  from  disease;  or  whoever 
shall  so  haul,  move  or  transport  upon  any  such  highway  any  hog  while 
such  animal  is  afflicted  with  disease  shall,  on  conviction,  be  fined  not  less 
than  ten  dollars  nor  more  than  five  hundred  dollars,  or  may  be  im- 
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prisoned  in  the  county  jail  not  exceeding  six  months,  or  may  be  punished 
by  both  such  fine  and  imprisonment.  The  hauling,  moving  or  trans- 
porting of  any  such  hog,  carcass  or  part  thereof,  to,  or  by  the  owner  or 
employe  of,  any  rendering  or  desiccating  establishment,  shall  be  prima 
facie  a  violation  of  this  section:  Provided,  however.  That  the  provis- 
ions of  this  section  shall  not  apply  to  the  streets,  alleys  or  public  high- 
ways of  any  incorporated  town  or  city. 

2242.  Deer — ^Turkey — ^Pheasant. — 593.  Whoever  shoots  or  destroys 
or  pursues  for  the  purpose  of  shooting  or  destroying  or  has  in  his  pos- 
session, dead  or  alive,  except  for  breeding  purposes,  any  wild  deer, 
buck,  doe  or  fawn,  wild  turkey,  or  any  pheasant  of  any  species  or  kind, 
killed  or  bred  in  this  state,  shall,  on  conviction,  be  fined  not  less  than 
fifty  dollars  nor  more  than  two  hundred  dollars  for  each  wild  deer, 
buck,  doe,  fawn,  wild  turkey,  or  pheasant  of  any  species  or  kind  so 
shot  or  destroyed,  pursued  or  had  in  his  possession. 

Tlie  legislature  has  power  to  enact  statutes  for  the  protection  of  wild  game.  Smith 
y.  State,  165  Ind.  611. 

[Acts  1906,  p.  41.    In  force  February  24,  1906.] 

2243.  Pheasants,  imported. — 1.  That  it  shall  be  Unlawful  for  any 
person  in  the  state  of  Indiana  for  and  during  the  term  of  six  (6)  years 
from  and  after  the  passage  of  this  act  to  injure,  take,  kill,  expose  or 
offer  for  sale,  or  have  in  possession  except  for  breeding  purposes  any 
ringneck  Mongolian  pheasant,  any  green  Japanese  pheasant,  any  cop- 
per pheasant  or  scholmeringer,  any  Tragophan  pheasant,  silver  pheasant 
or  golden  pheasant,  being  the  species  of  pheasants  imported  into  the 
United  States  by  the  Hon.  0.  N.  Denny,  ex-United  States  consul  to 
Shanghai,  China. 

2244.  Penalty. — 2.  Any  person  violating  the  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  by  fine  not  less  than  fifty  dollars  nor  more  than  one 
hundred  dollars,  and  in  default  of  payment  of  the  fine  imposed,  shall  be 
imprisoned  in  the  county  jail. 

Section  3  of  this  act  repeals  sections  2218,  2219,  Bums*  R.  S.  1901,  being  act  of 
1899. 

[Acts  1905,  p.  684.     In  force  April  16,  1906.] 

2245.  Quail— -Netting  or  trapping. — 594.  Whoever  nets  or  traps,  or 
attempts  to  net  or  trap  any  quail;  or  whoever  has  in  his  possession  any 
net  or  trap  for  the  purpose  of  netting  or  trapping  any  quail  at  any 
time,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than 
fifty  dollars  for  each  offense.  Each  act  of  netting  or  trapping,  or  at- 
tempting to  net  or  trap  quail,  or  each  day's  possession  of  such  net  or 
trap,  shall  be  deemed  and  held  to  be  a  separate  and  distinct  offense  and 
punishable  as  such. 

2246.  Quail— Oronse— Prairie  chicken. — 595.  Whoever  shoots,  de- 
stroys, or  pursues  for  the  purpose  of  shooting  or  destroying,  or  has  in 
his  possession   aijiy  quail,  ruffed  grouse,  prairie  chicken,  or  pinnated 
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grouse,  at  any  time  from  the  first  day  January  of  any  year  to  the  tenth 
day  of  November  of  the  same  year,  sh^Jl,  on  conviction,  be  fined  ten 
dollars  for  each  quail,  ruffed  grouse,  prairie  chicken  or  pinnated  grouse 
so  shot,  destroyed,  pursued  or  had  in  his  possession. 

2247.  Quail— Number  can  shoot. — 596.  Whoever  shoots  or  kills  more 
than  twenty-four  quail  in  any  one  day  between  the  tenth  day  of  Novem- 
ber and  the  first  day  of  January  of  the  succeeding  year  shall,  on  convic- 
tion, be  fined  ten  dollars  for  each  quail  so  shot  or  killed  in  excess  of 
twenty-four. 

2248.  Quail— SeUing. — 597.  Whoever  sells,  or  offers  for  sale,  direct- 
ly or  indirectly,  at  any  time,  any  quail,  shall,  on  conviction,  be  fined 
ten  dollars  for  each  quail  sold  or  offered  for  sale. 

Persons  may  be  convicted  of  having  unlawful  possession  of  game,  although  when 
such  game  came  into  their  possession  it  was  not  unlawful  to  receive  the  sanM.  Smith 
V.  State,  155  Ind.  611. 

2249.  Wild  goose— Duck — ^Brant. — 5^8.  Whoever  shoots  or  destroys, 
or  pursues  for  the  purpose  of  shooting  or  destroying,  or  has  in  his  pos- 
session any  wild  goose,  wild  duck,  brant  or  other  water  fowl  at  any 
time  from  the  fifteenth  day  of  April  of  any  year  to  the  first  day  of 
September  of  the  same  year,  or  whoever,  at  any  time  between  sunset 
of  any  day  and  sunrise  of  the  succeeding  day  shoots  or  destroys  any 
wild  goose,  wild  duck,  brant  or  other  water  fowl,  or  whoever  at  any 
time  hunts,  shoots,  or  pursues  for  the  purpose  of  hunting  or  shooting, 
any  wild  goose,  wild  duck,  brant  or  other  water  fowl,  with  a  naphtha, 
electric  or  steam  launch  or  boat,  or  any  other  kind  of  a  boat  except  a  row 
or  push  boat,  for  the  purpose  of  shooting  or  destroying  such  wild 
goose,  wild  duck,  brant  or  other  water  fowl,  or  whoever  shoots  or  kills 
more  than  twenty-four  ducks  in  any  one  day,  shall,  on  conviction,  be 
fined  ten  dollars  for  each  wild  goose,  wild  duck,  brant  or  other  water 
fowl  so  shot,  destroyed,  pursued  or  had  in  his  possession. 

2250.  Wild  ducks — ^Number  can  shoot. — 599.  Whoever  shoots  or 
kills  more  than  twenty-four  wild  ducks,  brant  or  other  water  fowl  in 
any  one  day  between  the  first  day  of  September  in  any  year  and  the 
fifteenth  day  of  April  of  the  succeeding  year  shall,  on  conviction,  be 
fined  ten  dollars  for  each  wild  duck,  brant  or  other  water  fowl  so  shot 
or  killed  in  excess  of  twenty-four. 

2261.  Wild  doves— Rabbits— Ferret.— 600.  Whoever  shoots  or  de- 
stroys or  pursues  for  the  purpose  of  shooting  or  destroying,  or  has  in 
his  possession  any  wild  dove  at  any  time  from  the  first  day  of  January 
of  any  year  to  the  fifteenth  day  of  August  of  the  same  year,  and  from 
the  first  day  of  October  of  any  year  to  the  tenth  day  of  November  of 
the  same  year,  or  whoever  hunts,  shoots,  or  destroys,  or  has  in  his  pos- 
session, any  rabbit  from  the  first  day  of  October  of  any  year  to  the 
tenth  day  of  November  of  the  same  year,  shall,  on  conviction,  be  fined 
ten  dollars  for  each  wild  dove  so  shot  or  destroyed,  pursued  or  had  in 
his  possession :    Provided,  That  owners  of  nurseries  shall  have  the  right 
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to  give  permission  to  others  to  hunt  with  ferrets  and  kill  rabbits  at 
any  time  during  the  year,  on  the  premises  used  for  nursery  purposes. 

The  act  1905,  Acts  1905,  p.  164,  repeals  the  act  of  1903,  prohibiting  hunting  with 
ferrets. 

2252.  Squirrel  season. — 601.  Whoever  shoots  or  destroys,  or  pur- 
sues for  the  purpose  of  shooting  or  destroying,  or  has  in  his  possession 
any  wild  squirrel  from  the  first  day  of  January  of  any  year  to  the 
first  day  of  August  of  the  same  year,  shall,  on  conviction,  be  fined  ten 
dollars  for  each  squirrel  so  shot,  destroyed,  pursued  or  had  in  his  pos- 
session. 

This  section  is  the  same  as  the  amending  act  of  1903,  Acts  1903,  p.  396. 

2263.  Game  birds  defined. — 602.  It  shall  be  unlawful  for  any  person 
to  kill,  trap  or  possess  any  wild  bird,  or  to  purchase  or  oflfer  the  same 
for  sale,  or  to  destroy  the  nest  or  eggs  of  any  wild  bird,  except  as  other- 
wise provided  in  this  section.  But  this  section  shall  not  apply  to  the 
following  named  game  birds:  The  anatidae,  commonly  called  swans, 
geese,  brant,  river  and  sea  duck;  the  rallidae,  commonly  known  as  rails, 
coots,  mud-hens  and  gallilunes;  the  linicolae,  commonly  known  as  shore 
birds,  plovers,  surf  birds,  snipe,  wookcock,  sand  pipers,  tattlers  and 
curlews;  nor  to  English  or  European  house  sparrows,  crows,  hawks,  or 
other  birds  of  prey.  Nor  shall  this  section  apply  to  any  person  taking 
birds  or  their  nests  or  eggs  for  scientific  purposes  under  permit  as 
provided  in  the  next  section.  Any  person  violating  the  provisions  of 
this  section  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  fifty  dollars. 

2264.  Permits — ^How  obtained — ^Bond. — 603.  Permits  may  be  grant- 
ed by  the  commissioner  of  fisheries  and  game  to  any  properly  accredited 
person,  permitting  the  holder  thereof  to  collect  birds,  their  nests  or 
eggs  for  strictly  scientific  purposes.  In  order  to  obtain  such  permit  the 
applicant  for  the  same  must  present  to  such  commissioner  written  tes- 
timonials from  two  well  known  scientific  men  certifying  to  the  good 
character  and  fitness  of  such  applicant  to  be  entrusted  with  such  priv- 
ilege, and  pay  to  such  commissioner  one  dollar  therefor,  and  file  with 
him  a  properly  executed  bond  in  the  sum  of  two  hundred  dollars,  pay- 
able to  the  State  of  Indiana,  conditioned  that  he  will  obey  the  terms 
of  such  permit,  and  signed  by  at  least  two  responsible  citizens  of  the 
state  as  sureties.  The  bond  may  be  forfeited,  and  the  permit  revoked 
upon  proof  to  the  satisfaction  of  such  commissioner  that  the  holder  ol 
such  permit  has  killed  any  bird  or  taken  the  nests  or  eggs  of  any  bird 
for  any  other  purpose  than  that  named  in  this  section. 

2266.  Permit  to  hunt— Enclosed  land. — 604.  Whoever  hunts  with 
dog  or  ferrets,  or  whoever  hunts  or  shoots  with  any  kind  of  firearms, 
upon  any  land  without  first  securing  the  consent  of  the  owner  or  tenant 
thereof,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more 
than  twenty-five  dollars. 

See  notes  to  section  2227h,  Burns'  R.  S.  1901. 
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2256.  Injury  to  property  while  hunting. — 605.  Whoever,  while 
hunting  upon  the  lands  of  another,  carelessly  or  wantonly  injures  any 
cow,  horse,  hog,  sheep,  chicken,  turkey,  duck,  or  other  property,  either 
real  or  personal,  of  any  person,  shall,  on  conviction,  be  fined  not  less 
than  the  value  of  the  property  destroyed,  or  amount  of  the  injury  done, 
nor  more  than  double  the  value  of  the  property  destroyed,  or  amount 
of  the  injury  done. 

2267.  Song  birds. — 606.  Whoever  hunts  or  shoots  wild  birds,  rab- 
bits, or  any  species  of  game  with  any  kind  of  firearms  on  the  first  day 
of  the  week,  commonly  called  Sunday,  shall,  on  conviction,  be  fined 
not  less  than  one  dollar  nor  more  than  fifty  dollars. 

2258.  Woodcock — Sale. — 607.  Whoever  sells,  keeps,  or  exposes  for 
sale  any  woodcock  between  the  first  day  of  January  and  the  first  day 
of  July  in  any  year,  or  keeps,  sells,  or  exposes  for  sale  any  wild  duck 
between  the  fifteenth  day  of  April  and  the  first  day  of  September  in 
any  year,  shall  be  fined  one  dollar  for  every  wood-cock  or  wild  duck 
so  unlawfully  kept,  sold,  or  exposed  for  sale. 

2259.  Hunting — Closed  season. — 608.  It  shall  be  unlawful  to  hunt 
any  kind  of  game  except  wild  duck  and  other  water  fowl,  at  any  time 
from  October  first  of  any  year  to  November  tenth  of  the  same  year. 
Any  one  guilty  of  violating  any  of  the  provisions  of  this  section  shall, 
on  conviction,  be  fined  not  less  than  five  dollars  nor  more  than  fifty 
dollars  for  each  offense,  and  every  day  this  section  is  violated  shall 
constitute  a  separate  and  distinst  oflfense. 

2260.  Wild  duck  and  water  fowls— Permit.— 609.  It  shall  be  unlaw- 
ful for  any  person  who  is  a  resident  of  the  State  of  Indiana  to  hunt 
anywhere  within  the  State  of  Indiana,  except  in  the  township  wherein 
he  resides,  any  of  the  wild  animals,  fowls  or  birds  that  are  protected 
by  law  during  any  period  of  the  year,  without  first  procuring  a  license 
so  to  do,  and  then  only  during  the  respective  periods  of  the  year  when 
it  shall  be  lawful  so  to  do.  It  shall  be  the  duty  of  the  commissioner 
of  fisheries  and  game  to  issue  such  license  upon  the  application  of  any 
reputable  person,  who  is  a  resident  of  Indiana,  upon  the  payment  of 
a  fee  of  one  dollar  annually  to  such  commissioner,  which  shall  be  by 
him  sent  to  the  treasurer  of  state  to  be  turned  into  the  fish  and  game 
protective  fund  as  described  in  section  626  of  this  act:  Provided,  That 
no  license  shall  be  issued  to  any  person  under  the  age  of  fourteen  years 
unless  the  application  of  such  person  is  endorsed  in  writing  by  the 
parent  or  guardian  of  such  applicant.  Such  license  shall  have  attached 
thereto  a  photograph  of  the  applicant  and  shall  contain  a  description 
of  the  age,  height,  weight,  complexion,  color  of  hair,  color  of  eyes,  with 
any  distinctive  mark  or  marks  of  the  holder  thereof,  and  shall  contain 
the  signature  and  seal  of  the  commissioner  of  fisheries  and  game.  Such 
license  shall  be  good  for  one  year  from  the  date  thereof.  Any  person 
securing  such  license  shall  have  the  same  in  his  possession  at  any  time 
when  he  is  hunting,  ready  to  exhibit  to  the  commissioner  of  fisheries 
and  game,  or  any  of  his  deputies,  upon  request.     Any  one  guilty  of 
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violating  the  provisions  of  this  section  shall,  on  conviction,  be  fined 
not  less  than  five  dollars  nor  more  than  twenty-five  dollars. 
See  acts  1003,  p.  303,  for  amending  statute  on  the  subject  of  license  to  bunt. 

2261.  Carriers  carrying  game  out  of  state. — 610.  It  shall  be  unlaw- 
ful for  any  railroad  company,  express  company,  or  other  common  car- 
rier, or  other  person,  to  transport,  take  or  carry  or  receive  for  the  pur- 
pose of  transporting,  taking  or  carrying  beyond  the  limits  of  this  state, 
any  wild  deer,  buck,  doe  or  fawn,  any  quail,  wild  duck,  brant,  wild 
goose,  or  other  water  fowl,  ruffed  grouse,  pinnated  grouse,  prairie 
chicken,  wood-cock,  wild  turkey,  or  any  pheasant  of  any  kind  or  spe- 
cies (except  as  provided  in  the  next  section).  Any  railroad  company 
express  company  or  other  common  carrier,  or  other  person  violating 
any  of  the  provisions  of  this  section  shall,  on  conviction,  be  fined  one 
hundred  dollars  for  each  such  wild  deer,  buck,  doe  or  fawn  transported, 
taken  or  carried  or  received  for  the  purpose  of  transportation,  taking 
or  carrying  beyond  the  limits  of  this  state;  fifty  dollars  for  each  pheas- 
ant of  any  kind  or  species,  or  wild  turkey  so  transported,  taken  or  car- 
ried beyond  the  limits  of  this  state,  and  ten  dollars  for  each  quail, 
wild  duck,  brant,  wild  goose,  or  other  wild  water  fowl,  ruffed  grouse, 
pinnated  grouse,  prairie  chicken  or  wood-cock  transported,  taken  or 
carried  or  received  for  the  purpose  of  being  transported,  taken  or  car- 
ried beyond  the  limits  of  this  state. 

See  note  to  section  2227k,  Burns'  R.  S.  1901. 

2282.  Non-resideTits — ^License — ^Form — Fee — ^Emergency.  —  611.  It 
shall  be  unlawful  for  any  person  who  is  a  non-resident  of  the  State  of 
Indiana  to  hunt  anywhere  within  the  State  of  Indiana  any  of  the  wild 
animals,  fowls  or  birds  that  are  protected  by  law  during  any  part  of 
the  year  without  procuring  a  license  so  to  do,  and  then  only  during  the 
respective  periods  of  the  year  when  it  shall  be  lawful  to  do  so.  Such 
license  shall  be  procured  in  the  following  manner,  to  wit:  The  appli- 
cant shall  fill  out  a  blank  application  to  be  furnished  by  the  clerk  of 
the  circuit  court  of  any  county  of  the  state,  stating  the  name,  age,  oc- 
cupation and  place  of  residence  of  the  applicant,  which  application  shall 
be  sworn  to  before  some  person  authorized  to  administer  oaths  in  the 
State  of  Indiana  or  the  state  in  which  the  applicant  resides.  Upon  the 
presentation  of  such  application,  together  with  a  photograph  of  the 
applicant,  to  the  clerk  of  the  circuit  court  of  any  county  in  the  state, 
such  clerk  shall  issue  to  applicant  a  license  to  hunt  anywhere  in  the 
State  of  Indiana.  Such  license  shall  have  attached  thereto  the  said  pho- 
tograph of  the  licensee  and  shall  be  good  for  one  year  and  shall  be  sub- 
stantially in  the  following  form,  to  wit : 
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State  of  Indiana,  County  of  ,  ss : 

This  certifies  that ,  a  resident  of county,  state  of 

,   has   complied   with   the   law   authorizing  the   issuance   of 

hunting  licenses  to  nonresidents  of  the  State  of  Indiana,  and  is  hereby 
licensed  to  hunt  anywhere  in  the  State  of  Indiana  for  the  period  of  one 
year  from  the  date  of  this  license. 

Description  of  licensee :    Age, years ;  height, feet 

inches ;  weight,   pounds ;  complexion,   ;  color  of  hair, 

;  color  of  eyes,  ;  distinctive  marks,  

Witness  the  signature  of  the  clerk  of  said  county  and  the  seal  of  the 
circuit  court  of  said'  county  this day  of ,  190 . . . 


) 

Clerk Circuit  Court. 

Before  the  issuance  of  any  such  license  the  applicant  shall  pay  to 
such  clerk  the  sum  of  fifteen  dollars  and  fifty  cents,  fifteeen  dollars  of 
which  shall  be  paid  by  said  clerk  to  the  treasurer  of  state  as  part  of  the 
fish  and  game  protective  fund,  as  hereinafter  provided,  and  fifty  cents 
of  which  shall  be  reserved  by  said  clerk  and  disposed  of  as  other  fees 
of  his  office  are  disposed  of.  Any  licensee  under  the  provisions  of  this 
section  is  hereby  authorized  to  take  from  the  state  of  Indiana  twenty- 
four  birds  of  all  kinds  killed  by  himself,  which,  birds  shall  be  carried 
openly  for  inspection,  together  with  his  license.  Whoever  violates  any 
of  the  provisions  of  this  section  shall,  on  conviction,  be  fined  not  less 
than  twenty-five  dollars  nor  more  than  one  hundred  dollars,  to  which 
may  be  added  imprisonment  in  the  county  jail  for  any  period  not  less 
than  thirty  days  nor  more  than  sixty  days.  An  emergency  existing,  the 
provisions  of  this  section  shall  be  in  full  force  and  effect  from  and  after 
the  passage  of  this  act. 

See  Acts  1903,  p.  397,  for  amending  section  on  the  subject  of  hunters'  license. 

2263.  Fish — Seines,  traps  or  spears  in  possession.  —  613.  Whoever 
has  in  his  possession  any  seine,  dip  net,  gill  net,  pond  net,  or  other  kind 
of  net,  spear,  gig  or  trap,  or  any  part  thereof,  except  as  otherwise  provi- 
ded in  this  section,  shall,  on  conviction,  be  fined  not  less  than  five  dollars 
nor  more  than  two  hundred  dollars  for  each  offense,  to  which  may  be  ad- 
ded imprisonment  in  the  county  jail  for  any  determinate  period,  and  ev- 
ery day's  possession  of  such  articles,  or  any  of  them,  shall  constitute  a 
separate  and  distinct  offense  under  this  section:  Provided,  This  section 
shall  not  apply  to  persons  who  have  in  their  possession  nets,  seines, 
traps  or  other  fishing  tackle  for  the  purpose  of  taking  fish  from  Lake 
Michigan,  the  Ohio  river,  or  the  Wabash  river  in  so  far  as  it  is  the 
boundary  line  between  the  states  of  Indiana  and  Illinois,  except  that 
persons  having  such  nets,  seines  and  other  devices  for  use  in  any  of  the 
said  waters,  shall  keep  the  same  within  two  miles  of  such  waters: 
Provided,  also.  That  this  section  shall  not  apply  to  owners  of  private 
ponds  who  keep  a  seine  for  use  only  in  such  ponds:  Provided,  also. 
That  this  section  shall  riot  apply  to  minnow  traps  or  minnow  seines 
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not  more  than  twelve  feet  long,  four  feet  deep,  and  the  meshes  of  which 
shall  not  be  larger  than  one-fourth  of  an  inch. 
See  section  2229e,  Burns'  R.  S.  1001,  and  notes. 

2264.  Fish  trap  prohibited. — 614.  Any  person  who  shall  construct 
any  fish  trap  or  other  device  for  catching  fish,  or  shall  shoot,  spear, 
gig,  or  in  any  manner  take  or  kill  any  fish  within  one  thousand  feet  of 
any  fiish  ladder  constructed  on  any  dam  in  the  State  of  Indiana,  save 
and  except  by  hook  and  line,  shall,  on  conviction,  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  seventy-five  dollars,  and  the  town- 
ship trustee  shall,  or  any  other  person  may,  destroy  any  fish  trap  or 
other  device  for  catching  fish  found  within  one  thousand  feet  of  any 
such  fish  ladder. 

2266.  Fishing  season— Inland  lakes. — 615.  Whoever  shall  take, 
catch  or  kill,  or  attempt  to  take,  catch  or  kill  any  fish  in  any  of  the 
inland  lakes  of  this  state,  except  private  ponds,  by  any  means  or 
with  any  device  whatever,  from  the  twentieth  day  of  March  of  any  year, 
to  the  fifteenth  day  of  May  of  the  same  year;  or  whoever  shall  sell  or 
offer  for  sale,  any  pike,  pickerel,  wall-eyed  pike,  perch,  blue  gills,  black 
bass,  green  bass,  rock  bass,  or  other  species  of  bass,  caught  in  any  of 
the  waters  of  this  state,  at  any  time,  shall,  on  conviction,  be  fined  five 
dollars  for  each  fish  caught,  sold  or  offered  for  sale,  and  not  less  than 
ten  dollars  nor  more  than  twenty-five  dollars  for  each  attempt  to  catch 
fish  in  violation  of  any  of  the  provisions  of  this  section:  Provided, 
That  none  of  the  provisions  of  this  section  shall  operate  to  prevent  any 
person  from  taking  fish  with  a  hook  and  line  in  any  of  the  streams  or 
ponds  of  this  state,  at  any  time  of  the  year. 

2266.  Ice  on  streams — Catching  fish. — 616.  Whoever  shall  take, 
catch  or  kill,  or  attempt  to  take,  catch  or  kill  any  fish  in  any  of  the 
waters  of  this  state  by  any  means,  or  with  any  device  whatever,  except 
with  not  to  exceed  two  fish  hooks  at  any  one  time,  at  any  time  when 
such  waters  are  covered  in  whole  or  in  part  with  ice;  or  whoever  shall 
catch,  kill  or  have  in  his  possession  more  than  fifty  bluegiUs,  sunfish 
or  crappies  in  any  one  day,  or  whoever  takes  or  attempts  to  take  any 
fish  by  any  means  or  with  any  device  from  any  of  the  waters  of  this 
state  at  any  time  when  the  same  are  covered  in  whole  or  in  part  with 
ice,  from,  or  in  any  movable  fish  house,  fish  shanty  or  other  movable 
enclosure,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction, 
shall  be  fined  five  dollars  for  each  fish  caught  or  possessed  in  violation 
of  this  section  and  not  less  than  ten  dollars  nor  more  than  twenty-five 
dollars  for  each  attempt  to  catch  fish  in  violation  of  this  section.  It 
shall  be  unlawful  for  any  railroad  company,  express  company,  or  other 
common  carrier  to  transport,  take  or  carry,  or  receive  for  the  purpose 
of  transporting,  taking  or  carrying  beyond  the  limits  of  this  state  any 
pike,  pickerel,  wall-eyed  pike,  perch,  bluegill,  black  bass,  green  bass, 
rock  bass,  or  other  species  of  bass,  and  it  shall  be  unlawful  for  any  per- 
son or  persons  to  deliver  or  offer  to  deliver  to  any  railroad  company, 
express  company,  or  other  common  carrier,  any  of  the  said  species  of 
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fish  for  the  purpose  of  transporting,  taking  or  carrying  same  beyond  the 
limits  of  this  state:  Provided,  That  none  of  the  provisions  of  this  sec- 
tion shall  prevent  any  person,  other  than  a  common  carrier,  from  per- 
sonally taking  a  total  of  not  to  exceed  twenty-four  of  the  said  species 
of  fish  caught  by  himself,  beyond  the  limits  of  this  state,  which  said 
fish  shall  be  carried  by  such  person  openly  for  inspection  by  any  oflScer 
of  the  Indiana  fish  and  game  commission.  Whoever  shall  violate  any  of 
the  provisions  of  this  section  shall,  upon  conviction  thereof,  be  fined 
ten  dollars  for  each  fish  transported,  taken  or  carried,  or  received  for 
the  purpose  of  transporting,  taking  or  carrying,  or  delivered,  or  offer 
of  delivery  for  the  purpose  of  transporting,  taking,  or  carrying  beyond 
the  limits  of  this  state. 

2267.  Shooting  fish. — 617.  Whoever  at  any  time  shoots  or  shoots  at 
any  fish  of  any  kind  in  any  of  the  waters  of  this  state,  shall,  on  con- 
viction, be  fined  not  less  than  five  dollars  nor  more  than  fifty  dollars 
for  each  offense,  to  which  may  be  added  imprisonment  in  the  county 
jail  not  exceeding  thirty  days. 

2268.  Trot  line. — 618.  Whoever  fishes  in  any  of  the  waters  of  this 
state  with  more  than  one  trot  line,  having  not  to  exceed  one  hundred 
hooks,  at  any  one  time,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars  nor  more  than  fifty  dollars  for  each  offense:  Provided,  That 
the  provisions  of  this  section  shall  not  apply  to  the  Ohio  river,  Lake 
Michigan,  and  the  Wabash  river  so  far  as  it  is  the  boundary  line  be- 
tween the  states  of  Indiana  and  Illinois. 

2269.  Catching  of  fish  regulated. — 619.  Whoever  shall  take,  catch 
or  kill,  or  attempt  to  take,  catch  or  kill  any  fish  in  any  of  the  waters 
of  this  state  by  means  of  any  gig,  spear,  seine,  net,  or  trap  of  any  kind, 
except  as  otherwise  provided  in  this  section;  or  whoever  shall  kill  or 
destroy,  or  attempt  to  kill  or  destroy  any  fish  by  the  use  of  Indian  cockle, 
fish  berries  or  other  substances  which  have  a  tendency  to  stupefy  or 
poison  fish,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  twenty  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  for  any  period  not  to  exceed  thirty  days,  and  for  a  second 
or  subsequent  offense  he  shall  be  fined  not  less  than  fifty  dollars  nor 
more  than  two  hundred  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  for  any  period  not  to  exceed  sixty  days:  Provided, 
That  the  provisions  of  this  section  as  to  the  use  of  a  gig,  spear,  seine, 
net  or  trap  of  any  kind  shall  not  apply  to  the  waters  of  Lake  Michigan, 
private  ponds,  the  Ohio  river,  or  the  Wabash  river  so  far  as  it  is  the 
boundary  line  between  the  states  of  Indiana  and  Illinois;  but,  in  such 
case,  it  shall,  nevertheless,  be  unlawful  to  use  any  net,  seine,  or  trap 
in  the  Ohio  river,  or  Wabash  river  so  far  as  the  same  is  the  boundary 
line  between  the  states  of  Indiana  and  Illinois,  within  one  hundred  yards 
of  the  mouth  of  any  stream  emptying  into  said  rivers  from  the  Indiana 
side.  Nor  to  persons  catching  minnows  for  bait  with  a  minnow  trap 
or  minnow  seine,  which  seine  shall  not  be  more  than  twelve  feet  long, 
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four  feet  deep,  and  the  meshes  of  which  shall  not  be  larger  than  one- 
fourth  of  an  inch. 
See  notes  to  section  2229a,  Burns'  R.  S.  1901. 

2270.  Size  of  fish  caught. — 620.  No  pickerel  or  pike  perch,  commonly 
called  wall-eyed  pike,  less  than  twelve  inches  in  length,  or  rock  bass, 
or  crappie,  less  than  six  inches  in  length,  or  black  bass  less  than  ten 
inches  in  length,  shall  be  intentionally  taken  from  the  waters  of  this 
state,  or  possessed,  and  in  case  any  such  fish  is  taken  the  person  taking 
it  shall  immediately  return  it  to  the  waters  from  which  it  was  taken 
without  unnecessary  injury.  Any  person  violating  the  provisions  of 
this  section  shall,  on  conviction,  be  fined  not  exceeding  ten  dollars. 

2271.  Number  of  fish  canght. — 621.  No  person  shall  take,  catch,  kill 
or  possess  more  than  twenty  bass  in  any  one  day.  Where  two  or  more 
persons  are  fishing  or  angling  from  the  same  boat,  the  aggregate  number 
of  bass  taken,  caught,  killed  or  possessed  by  the  occupants  of  said  boat 
shall  not  exceed  thirty-six.  Whoever  shall  violate  any  of  the  provis- 
ions of  this  section  shall,  on  conviction,  be  fined  not  less  than  five  dol- 
lars nor  more  than  twenty-five  dollars  for  each  fish  so  taken  or  pos- 
sessed, in  excess  of  the  number  as  limited  in  this  section. 

2272.  Obstruction  of  streams. — 622.  Whoever  stretches  or  places  any 
obstruction  other  than  a  dam  across  any  of  the  streams  of  the  state 
which  prevents  the  fish  from  ascending  or  descending  any  such  stream 
shall  be  fined  not  less  than  ten  dollars  nor  more  than  one  hundred  dol- 
lars. 

2273.  Pollution  of  streams. — 623.  It  shall.be  unlawful  for  any  per- 
son, firm  or  corporation,  to  cause,  suffer  or  permit  any  dye-stuflf,  acid, 
coal-tar,  oil,  log-wood,  sulphur  water,  or  other  refuse  D(iatter  or  sub- 
stance to  be  thrown,  run  or  drained  into  any  of  the  waters  of  this  state 
in  quantities  suflScient  to  injure  or  destroy  the  lives  of  fish  which  may 
inhabit  the  same  at  or  below  the  point  where  any  such  substance  is 
discharged  or  permitted  to  flow  into  such  waters.  Whoever  shall  vio- 
late any  of  the  provisions  of  this  section  shall,  on  conviction,  be  fined 
not  less  than  twenty-five  dollars  nor  more  than  one  hundred  dollars  for 
each  oflfense:  Provided,  That  the  provisions  of  this  section  shall  not 
abridge  the  rights  tof  owners  of  gas  or  oil  wells  to  drain  the  waters 
from  such  wells  into  the  waters  of  the  state,  as  now  permitted  by  law. 

See  notes  to  section  2228,  Burns'  R.  S.   1901. 

2274.  Explosiyes  prohibited. — 624.  Whoever  uses  dynamite  or  other 
explosive  in  any  of  the  waters  of  this  state,  except  for  mining  or  mechan- 
ical purposes,  by  special  permission  of  the  commissioner  of  fisheries 
and  game,  or  his  chief  deputy,  shall,  on  conviction,  be  fined  not  less 
than  two  hundred  and  fifty  dollars,  nor  more  than  one  thousand  dollars, 
to  which  may  be  added  imprisonment  in  the  county  jail  not  less  than 
thirty  days  nor  more  than  one  year;  and  for  a  second  or  subsequent 
offense  he  shall  be  fined  five  hundred  dollars  and  imprisoned  in  the 
state  prison  not  less  than  one  year  nor  more  than  three  years. 
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2275.  Trespassiiig  on  land. — 625.  No  person  shall  enter  upon  any 
enclosed  land  for  the  purpose  of  setting  a  trot  line  without  first  ob- 
taining the  consent  of  the  owner,  lessee  or  tenant  of  such  premises. 
Whoever  shall  violate  or  attempt  to  violate  the  provisions  of  this  sec- 
tion shall,  on  conviction,  be  fined  not  less  than  five  dollars  nor  more 
than  twenty-five  dollars. 

2276.  Commissioner— Fee  in  prosecutions. — 626.  In  all  cases  of  con- 
viction or  on  pleas  of  guilty  of  violating  any  of  the  provisions  of  this 
act  in  relation  to  fish  or  game,  there  shall  be  taxed  against  each  defend- 
ant so  convicted,  in  favor  of  the  commissioner  of  fisheries  and  game, 
a  fee  of  twenty  dollars  as  a  part  of  the  costs.  Said  fees  shall  be  paid 
by  the  officer  collecting  the  same  to  the  auditor  of  state  every  sixty 
days,  on  the  first  day  of  alternate  months,  in  the  manner  in  which  license 
fees  referred  to  in  section  611  of  this  act  are  paid;  and  such  fees  shall 
be  paid  to  the  treasurer  of  state  by  the  auditor  of  state  as  a  part  of  the 
fish  and  game  protective  fund  to  be  expended  by  the  conmiissioner  of 
fisheries  and  game  in  paying  rewards  and  other  expenses  for  the  detec- 
tion and  conviction  of  persons  who  violate  provisions  of  this  act,  and 
the  fish  and  game  laws  of  this  state. 

2277.  Powers  of  commissioners  not  abridged.— 626^.  Nothing  con- 
tained in  this  act  shall  in  any  way  abridge  or  repeal  the  powers  conferred 
on  the  commissioner  of  fisheries  and  game  by  the  act  creating  his  office, 
but  all  the  powers  and  privileges  conferred  on  him  by  said  act  are 
hereby  reaffirmed. 


ARTICLE   10.— AGAINST  PURITY  OF  ELECTIONS. 

Sec.  Sec. 

2278.  Buying  votes,  penalty.  2280.     Witnesses. 

2279.  Selling  votes,  penalty.  2281.     Repeal. 

[Acte  1906,  p.  481.     In  force  April  15,  1906.] 

2278.  Buying  votes — ^Penalty. — 1.  That  whoever,  directly  or  indi- 
rectly, hires,  buys  or  offers  to  hire  or  buy,  or  furnish  any  money  or 
other  means  to  be  used,  or  directs  or  permits  his  money  or  other  means 
to  be  used,  or  handles  any  money  or  other  means,  knowing  the  same 
to  be  used  to  induce,  hire,  or  buy  any  person  to  vote  or  refrain  from 
voting  any  ticket  or  for  any  candidate  for  any  office,  to  be  voted  for  at 
any  election  held  in  this  state;  or  whoever  attempts  to  induce  any  per- 
son to  vote  or  to  refrain  from  voting  for  any  candidate  for  any  office  to 
be  voted  for  at  any  election  held  pursuant  to  law  or  at  any  primary 
held  in  this  state,  by  offering  such  person  any  reward  or  favor,  shall 
be  fined  in  any  sum  not  more  than  fifty  dollars  and  disfranchised  and 
rendered  incapable  of  holding  any  office  of  trust  or  profit  for  a  period 
of  ten  years  from  the  date  of  such  conviction. 

See  sections  2322-2348,  Burns'  R.  S.  1901,  and  notes. 
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2279.  Selling  votes — Penalty. — 2.  Whoever  sells,  barters,  or  offers 
to  sell  or  barter  his  vote  or  offers  to  refrain  from  voting  for  any  can- 
didate for  any  oflSce  to  be  voted  for  at  any  election  held  in  this  state, 
either  for  any  money  or  property  or  thing  of  value  or  for  any  promise 
or  favor  or  hope  of  reward,  given  or  offered  by  any  candidate  to  be  voted 
for  at  any  election  held  in  this  state  or  by  any  other  person  or  persons, 
shall  be  fined  in  any  sum  not  more  than  fifty  dollars  and  disfranchised 
and  rendered  incapable  of  holding  any  office  of  trust  or  profit  for  a  pe- 
riod of  ten  years  from  the  date  of  such  conviction. 

The  legislature  has  power  to  make  it  a  criminal  offense  for  an  elector  to  sell  his 
vote,  and  may  inflict  a  penalty  on  the  vote  seller  and  exempt  the  vote  buyer  from 
liability.    Baum  v.  State,  157  Ind.  282. 

In  charging  the  offense  of  selling  a  vote  it  is  not  necessary  to  state  for  what  purpose 
the  election  was  held  nor  to  name  the  candidates  to  be  voted  for  at  the  election. 
Baum  V.  State,  157  Ind.  282. 

Persons  wEo  induce  an  elector  to  sell  his  vote  can  not  recover  a  reward  from  the 
county  for  the  conviction  of  the  vote  seller,  although  such  conviction  was  secured  on 
testimony  furnished  by  such  person.  Board  v.  Davis,  162  Ind.  60;  Board  v.  Bliss, 
162  Ind.   125. 

To  render  a  person  ineligible  to  hold  an  office  because  of  bribery  to  secure  a  nomi- 
nation for  such  office,  such  person  must  have  been  duly  convicted  of  such  bribery. 
Gray  v.  Seita,  162  Ind.  1. 

2280.  Witnesses. — 3.  Any  person  called  as  a  witness  to  testify 
against  another  for  the  violation  of  any  of  the  provisions  of  sections  one 
or  two  of  this  act,  is  a  competent  witness  to  prove  the  offense,  although 
he  may  have  been  concerned  as  a  party,  and  he  shall  be  compelled  to 
testify  as  other  witnesses,  but  such  evidence  shall  not  be  used  against, 
him  in  any  prosecution  for  such  or  any  other  offense  growing  out  of 
matters  about  which  he  testifies,  and  he  shall  not  be  liable  to  trial  by 
indictment  or  information  or  punished  for  such  offense. 

2281.  BepeaL — 4.  That  the  act  entitled  *'An  act  to  procure  the  pu- 
rity of  general,  special  and  primary  elections  and  conventions,  prescrib- 
ing punishment  for  the  violation  thereof,  and  reward  for  conviction  of 
violations  of  the  provisions  thereof,  and  to  repeal  sections  three  (3), 
four  (4),  five  (5)  and  six  (6)  of  an  act  entitled  *An  act  concerning  elec- 
tions and  nominating  conventions,  to  maintain  political  purity  and  pre- 
scribing punishment  for  any  violation  thereof,'  approved  March  9,  1889, 
aiv  act  entitled  *An  act  to  secure  the  purity  and  freedom  of  the  bal- 
lot and  to  repeal  sections  one  (1),  two  (2),  three  (3)  and  five  (5)  of 
an  act  entitled  *An  act  to  protect  the  ballot  box,  to  procure  fair  elec- 
tions, to  prevent  the  purchase  or  sale  of  votes,  to  provide  means  of 
proving  such  offenses,  prescribing  the  penalty  therefor  and  repealing 
sections  268  and  269  of  an  act  concerning  public  offenses  and  their  pun- 
ishment, approved  April  14,  1881,  being  sections  2184  and  2185  of  the 
revised  statutes  of  1881,  and  repealing  all  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act,  approved  March  9,  1889,  and  an 
act  concerning  public  offenses  and  their  punishment,  approved  March 
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8,  1897,  and  all  laws  and  parts  of  laws  in  conflict  with  the  provisions 
of  this  act,  approved  March  4,  1899,  be  and  the  same  is  hereby  repealed. 


ARTICLE    11.— AGAINST  HONEST   DEALING. 


Sec. 

Sec. 

2282. 

False  claims. 

2296. 

2283. 

Forgery,  public  records, .  altering. 

2283a 

.  False  pretense. 

2297. 

2284. 

False  statement,  credit. 

2286. 

Counterfeiting  coin. 

2298. 

2286. 

Counterfeit,  uttering. 

2287. 

Counterfeit,  uttering  to  circulate. 

2299. 

2288. 

Counterfeit,  possession. 

2289. 

Counterfeiting  registered  label. 

2300. 

2290. 

Selling  goods  with  counterfeit  label 

.  2301. 

2291. 

Counterfeiting  registered  union 

2302. 

label. 

2303. 

2292. 

Counterfeiting  private  label. 

2304. 

2293. 

Engraving  counterfeit  die  for  label. 

2306. 

2294. 

Buying  or  selling  counterfeit  pri- 

2306. 

vate  label. 

2307. 

2296. 

Corporation  selling  goods  with 
counterfeit  label. 

Possession  of  counterfeit  die,  in- 
tent to  sell. 

Possession  of  apparatus  for  coun- 
terfeiting coins. 

Vending  goods  with  counterfeit 
stamp  of  maker. 

Acknowledgment,  affixing  name 
to  blank. 

Weights  and  measures,  shortage. 

Weights,  coal. 

False  gas  meter. 

Weights  and  measures,  standard. 

Wheat,  inspection,  weight,  grade. 

Fruit  trees,  false  representation. 

Penalty. 

Limitation. 


[Acts  1905,  p.  584.     In  force  April  16,  1905.] 

2282.  False  claims. — 675.  Whoever,  knowing  the  same  to  be  false  or 
fraudulent,  makes  out  or  presents  for  payment  or  certifies  as  correct  to 
the  general  assembly,  or  either  house  thereof,  or  to  the  auditor  of  state 
or  other  state  oflBcer,  or  to  the  county  auditor,  or  the  board  of  commis- 
sioners or  other  officer  of  any  county,  or  to  the  treasurer,  or  other  ac- 
counting officer  of  any  city  or  town,  or  to  the  trustee  or  accounting  offi- 
cer of  any  civil  or  school  township,  or  school  city  or  town,  any  claim, 
bill,  note,  bond,  account,  pay  roll  or  other  evidence  of  indebtedness, 
false  or  fraudulent,  for  the  purpose  of  procuring  the  allowance  of  the 
same  or  an  order  for  the  payment  thereof,  out  of  the  treasury  of  said 
state,  county,  civil  or  school  township,  city  or  town ;  and  whoever  know- 
ing the  same  to  be  false  or  fraudulent,  receives  payment  of  any  such 
claim,  account,  bill,  note,  bond,  pay  roll,  voucher  or  other  evidence  of 
indebtedness  from  the  treasurer  of  state,  or  the  treasurer  or  other  pay- 
ing officer  of  any  county,  civil  or  school  township,  city  or  town,  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  fourteen  years  and  fined  not  less  than  ten  dollars  nor 
more  than  one  thousand  dollars. 

See  sections  2349-2363,  Burns*  R.  S.  1901,  and  notes. 

Suniciency  of  indictment  and  evidence  for  presenting  a  false  claim  against  a  county 
to  a  board  of  county  commissioners  for  allowance.  Ferris  v.  State,  166  Ind.  224; 
Wilson  V.  State.  156  Ind.  631. 
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2283.  Forgery — ^Public  records— Altering.  —  676.  Whoever  falsely 
makes  or  assists  in  making,  defaces,  destroys,  alters,  forges,  counter- 
feits, prints,  or  photographs,  or  causes  to  be  falsely  made,  defaced,  de- 
stroyed, altered,  forged,  counterfeited,  printed  or  photographed,  any 
record  or  authentic  matter  of  a  public  nature,  deed,  will,  codicil,  lease, 
bond,  covenant,  writing  obligatory,  bank  bill  or  note,  check,  bill  of  ex- 
change, or  any  acceptance  or  endorsement  of  any  bill  of  exchange, 
promissory  note  for  the  payment  of  money  or  other  property,  or  any 
post  note,  acquittance  or  receipt  either  for  money  or  property,  or  any 
acquittance,  release  or  discharge  of  any  debt,  account,  action,  suit,  de- 
mand or  other  thing,  real  or  personal,  or  any  order,  warrant  or  request 
for  the  payment  of  money,  or  any  auditor's  warrant,  treasury  note, 
county  order,  city  order,  endorsement  of  any  promissory  note,  draft, 
or  order  or  assignment  of  any  bond,  writing  obligatory,  or  promissory 
note  for  money  or  property,  or  any  order  or  draft  for  the  payment  of 
money  or  property,  or  any  lawful  brand  on  a  tobacco  leaf,  bacon  or  pork 
cask,  lard  keg  or  barrel,  salt  barrel  or  hay  bale,  or  any  ticket,  check, 
order,  coupon  receipt  for  fare  or  pass,  printed,  written,  lithographed 
or  engraved,  issued  by  any  railroad  or  other  transportation  company, 
or  by  the  manager,  lessee,  agent  or  receiver  thereof,  or  any  plat,  draft 
or  survey  of  land,  or  transfer  or  assurance  of  money,  stock,  goods,  chat- 
tels, or  other  property,  whatever,  or  any  letter  of  attorney,  or  any  power 
of  authority  to  receive  money,  or  to  receive  and  transfer  stock  or  annui- 
ties, or  to  let,  lease,  dispose  of,  alien  or  convey  any  goods  or  chattels, 
lands  or  tenements,  or  other  estate,  real  or  personal,  certificate  of  a 
justice  of  the  peace  or  other  public  oflScer,  or  any  other  instrument  in 
writing,  with  intent  to  defraud  any  person,  body  politic  or  corporate, 
or  utters  or  publishes  as  true  any  such  instrument  or  matter,  knowing 
the  same  to  be  false,  defaced,  altered,  forged,  counterfeited,  falsely 
printed  or  photographed,  with  intent  to  defraud  any  person,  body  politic 
or  corporate  shall,  on  conviction,  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen  years,  and  fined  not  less 
than  ten  dollars  nor  more  than  one  thousand  dollars. 

See  notes  to  section  2354  Burns'  R.  S.   1901. 

The  alteration  of  a  memorandum  on  the  back  of  a  warehouse  receipt  showing  the 
grade  of  the  grain  stored-  does  not  constitute  the  crime  of  forgery.  State  v.  Hendry, 
156  Ind.  392. 

The  forging  and  uttering  and  publishing  of  a  false  and  forged  instrument  may  be 
charged  in  the  same  count.    Selby  v.  State,  161  Ind.  667. 

2283a.  False  pretense. — 677.  Whoever,  with  intent  to  defraud  an- 
other, designedly  by  color  of  any  false  token  or  writing,  obtains  the 
signature  of  any  person  to  any  written  instrument,  or  obtains  from  any 
person  any  money,  transfer,  bond,  bill,  receipt,  promissory  note,  draft, 
or  check  or  thing  of  value,  and  whoever  sells,  barters  or  disposes  of, 
or  offers  to  sell,  barter,  or  dispose  of  any  transfer,  bond,  bill,  receipt, 
promissory  note,  draft,  or  check  or  anything  of  value,  knowing  the  sig- 
nature of  the  maker,  indorser  or  guarantor  thereof  to  have  been  ob- 
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tained  by  any  false  pretense,  shall,  on  conviction,  be  imprisoned  in  the 
state  prison  not  less  than  two  years  nor  more  than  seven  years,  and 
fined  not  less  than  ten  dollars  nor  more  than  one  thousand  dollars. 

See  section  2352,  Burns*  R.  S.  1901,  and  notes. 

In  charging  the  obtaining  of  money  or  property  by  means  of  false  pretenses,  it 
must  be  shown  that  the  injured  party  was  deceived  by  the  pretenses  and  was  induced 
by  deceit  to  part  with  the  money  or  property.     Stifel  v.  State,  163  Ind.  628. 

A  person  may  be  convicted  of  obtaining  property  by  means  of  false  pretenses  if  he 
induces  the  seller  of  property  to  accept  in  payment  therefor  worthless  currency  by 
representing  that  such  currency  is  good  and  lawful  money  of  the  United  States.  Pin- 
ney  v.  State,  166  Ind.  167. 

2284.  False  statement — Credit. — 678.  Whoever,  with  intent  to  de- 
fraud, or  by  color  or  aid  of  a  check,  draft  or  order  for  the  payment  of 
money  or  the  delivery  of  property,  although  no  express  representation 
is  made  in  reference  thereto,  obtains  from  another  any  money  or  prop- 
erty, when  the  drawer  or  maker  of  such  check,  draft  or  order  is  not 
entitled  to  draw  on  the  drawee  for  the  sum  specified  therein,  or  to  or- 
der the  payment  of  the  money  or  the  delivery  of  the  property,  shall,  on 
conviction,  be  fined  not  less  than  one  hundred  dollars  nor  more  than 
five  thousand  dollars,  to  which  may  be  added  imprisonment  in  the  state 
prison  not  less  than  one  year  nor  more  than  five  years. 

This  section  is  the  same  as  the  act  of  1903,  Acts  1903,  p.  358. 

2286.  Counterfeitiog  coiiL — 679.  Whoever  forges  or  counterfeits 
any  gold  or  silver  coin,  which  shall  be  at  the  time  current  in  this  state, 
or  utters  or  tenders  in  payment  any  such  forged  or  counterfeit  coin, 
or  any  forged  or  counterfeit  bank  note,  bill  or  treasury  note,  knowing 
the  same  to  be  forged  or  counterfeit,  with  intent  to  defraud  any  person, 
shall,  on  conviction,  be  imprisoned  in  the  state  prison  not  less  than 
two  years  nor  more  than  fourteen  years,  and  fined  not  less  than  ten 
dollars  nor  more  than  one  thousand  dollars. 

See  notes  to  section  2356,  Bums'  R.  S.  1901. 

2286.  Counterfeit— uttering.— 680.  Whoever,  with  intent  to  defraud 
any  person,  gives,  barters,  sells  or  puts  away  forged  or  counterfeit  gold 
or  silver  coin,  which  shall  be  at  the  time  current  in  this  state,  or  any 
bank  note,  or  any  draft  or  certificate  or  [of]  deposit,  drawn  on  or  by  any 
bank,  knowing  the  same  to  be  forged  or  counterfeit,  shall,  on  convic- 
tion, be  imprisoned  in  the  state  prison  not  less  than  two  years  nor 
more  than  fourteen  years  and  fined  not  less  than  ten  dollars  nor  more 
than  one  thousand  dollars. 

See  notes  to  section  2357,  Bums'  R.  S.  1901. 

2287.  Counterfeit— Uttering  to  circulate. — 681.  Whoever  gives,  bar- 
ters, sells,  utters,  publishes,  or  puts  away,  any  forged  or  counterfeit  gold 
or  silver  coin,  which  shall  be  at  the  time  current  or  in  circulation  in 
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this  state,  or  any  false,  forged  or  counterfeit  bank  note,  bill  or  draft, 
or  certificate  of  deposit  drawn  on  or  by  any  bank,  with  intent  to  have 
the  same  put  in  circulation,  knowing  the  same  to  be  forged  or  counter- 
feit, shall,  on  conviction,  be  imprisoned  in  the  state  prison  not  less  than 
two  years  nor  more  than  fourteen  years,  and  fined  not  less  than  ten 
dollars  nor  more  than  one  thousand  dollars. 
See  notes  to  section  2358,  Bums'  R.  S.  1901. 

2288.  Counterfeit — ^Possession. — 682.  Whoever  has  in  his  possession 
any  forged  or  counterfeit  gold  or  silver  coin,  which  shall  be  at  the 
time  current  or  in  circulation  in  this  state,  or  any  false,  forged  or 
counterfeit  bank  note  or  bill,  with  intent  to  put  or  have  the  same  put 
in  circulation,  and  knowing  the  same  to  be  forged  or  counterfeit,  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  fourteen  years,  and  fined  not  less  than  ten  dollars  nor 
more  than  one  thousand  dollars. 

See  notes  to  section  2359,  Burns'  R.  S.  1901. 

2289.  Counterfeiting  registered  labeL — 683.  Any  person  who  shall 
knowingly  and  wilfully  make,  forge  or  counterfeit,  or  have  in  his  pos- 
session, or  buy,  sell,  offer  for  sale,  or  deal  in  any  representation,  like- 
ness, similitude,  copy  or  colorable  imitation  of  any  label,  wrapper,  mark, 
name,  brand,  stamp,  or  device  registered  under  provisions  of  the  laws 
of  this  state,  shall,  on  conviction,  be  imprisoned  in  the  state  prison  not 
less  than  one  year  nor  more  than  three  years,  or  be  fined  not  more  than 
two  thousand  dollars  and  imprisoned  in  the  county  jail  not  more  than 
six  months. 

2290.  Selling  goods  with  counterfeit  labeL — 684.  Any  person  who 
shall  have  in  his  or  her  possession,  or  sell  or  offer  to  sell  or  trade  any 
goods,  wares,  merchandise  or  other  articles  upon  which  he  knows  is 
placed  or  aflSxed  any  false,  forged  or  spurious  label,  wrapper,  mark, 
name,  brand,  stamp  or  device  in  likeness  or  imitation  of  one  registered 
under  the  laws  of  this  state,  shall,  on  conviction,  be  imprisoned  in  the 
state  prison  not  less  than  one  year  nor  more  than  three  years,  or  be 
fined  not  more  than  two  thousand  dollars  and  imprisoned  in  the  county 
jail  not  more  than  six  months. 

2291.  Counterfeiting  registered  union  label. — 685.  Any  person  not 
authorized  to  do  so  by  the  union  or  association  on  whose  behalf  the 
same  is  registered  as  provided  by  law,  who  shall  knowingly  take  into, 
have,  or  keep  in  his  possession  any  label,  wrapper,  mark,  name,  brand, 
stamp  or  device  so  registered,  or  who  shall  manufacture,  sell,  display  or 
use  the  same,  or  who  shall  place  the  same  upon  any  goods  or  merchandise 
of  the  same  or  similar  class  as  that  to  which  the  label,  wrapper,  mark, 
name,  brand,  stamp  or  device  is  appropriated  in  the  verified  statement 
filed  by  registry,  or  who  shall  take  into  his  possession,  have,  keep,  offer 
for  sale,  sell,  or  dispose  of  any  goods  or  merchandise  of  such  class  upon 
which  he  knows  there  is  placed  or  displayed  any  such  label,  wrapper. 
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mark,  name,  brand,  stamp  or  device,  without  the  authority  of  the  union 
or  association  on  whose  behalf  the  same  is  so  registered,  shall,  on  con- 
viction, be  imprisoned  in  the  state  prison  not  less  than  one  year  nor  more 
than  three  years,  or  fined  not  exceeding  two  thousand  dollars  and  impris- 
oned in  the  county  jail  not  exceeding  six  months. 

2292.  Counterfeiting  private  labeL — 686.  Whoever,  knowingly  or 
wilfully,  forges  or  counterfeits,  or  causes,  or  procures  to  be  forged  or 
counterfeited  any  representation,  likeness,  similitude,  copy,  or  imita- 
tion of  the  private  stamp,  wrapper  or  label,  usually  fixed  by  any  me- 
chanic or  manufacturer,  on,  or  in  the  sale  of  any  goods,  wares  or  mer- 
chandise, with  intent  to  deceive  or  defaud  the  purchaser  or  manufac- 
turer of  any  goods,  wares  or  merchandise  whatsoever,  shall,  on  convic- 
tion, be  imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more 
than  six  months,  or  fined  not  less  than  ten  dollars  nor  more  than  one 
hundred  dollars. 

See  notes  to  section  2361,  Burns'  R.  S.  1901. 

2293.  Engraving  counterfeit  die  for  label. — 687.  Any  person  who 
shall  knowingly  or  wilfully  cast  or  engrave,  or  manufacture,  or  have 
in  his  possession,  or  buy,  sell,  or  offer  for  sale,  or  deal  in  any  die  or 
dies,  plate  or  plates,  brand  or  brands,  engraving  or  engravings  on  wood, 
stone,  metal,  or  other  substances,  molds  or  any  false  representations, 
likeness,  copy  or  colorable  imitation  of  any  die,  plate,  brand  or  mold 
of  any  private  trade-mark,  label,  brand,  stamp,  wrapper,  engraving  on 
paper  or  other  pubstance,  registered  and  recordef  pursuant  to  law,  shall, 
on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  one  year 
nor  more  than  two  years,  or  be  fined  not  less  than  one  thousand  dollars 
nor  more  than  two  thousand  dollars. 

2294.  Buying  or  selling  counterfeit  private  label. — 688.  Any  person 
who  shall  knowingly  and  wilfully  make,  forge  or  counterfeit,  or  have  in 
his  possession,  or  buy,  sell,  offer  for  sale  or  deal  in  any  representation, 
likeness,  similitude,  copy  or  colorable  imitation  of  any  private  label, 
brand,  stamp,  wrapper,  engraving,  mold  or  t?ade-mark,  registered  and 
recorded  pusuant  to  law,  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  one  year  nor  more  than  two  years,  or  be  fined 
not  less  than  one  thousand  dollars  nor  more  than  two  thousand  dollars. 

2295.  Corporation  selling  goods  with  counterfeit  labeL — 689.  It  shall 
be  unlawful  for  any  person,  firm,  corporation  or  voluntary  association 
doing  business  in  this  state  to  have  in  his  or  its  possession,  or  to  sell, 
or  offer  for  sale  or  trade,  any  goods,  wares,  merchandise  or  other  ar- 
ticle upon  which  he  or  it  knows  is  placed  or  affixed  a  false,  forged  or 
spurious  trade-mark,  label,  brand,  stamp  or  wrapper  in  likeness  or  imi- 
tation of  some  trade-mark,  label,  brand,  stamp  or  wrapper  registered 
as  provided  for  by  law ;  and  any  such  person,  firm,  corporation  or  volun- 
tary association  so  having  in  his  or  its  possession,  or  selling,  or  offering 
for  sale  or  trade,  any  goods,  wares  or  merchandise  upon  which  he  or  it 
knows  is  placed  or  affixed  a  false,  forged  or  spurious  trade-mark,  label, 
brand,  stamp  or  wrapper  in  likeness  or  imitation  of  some  trade-mark. 
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label,  brand,  stamp  or  wrapper  registered  as  aforesaid,  shall,  on  convic- 
tion, be  fined  not  less  than  fifty  dollars  nor  more  than  two  hundred 
dollars,  or  imprisoned  in  the  county  jail  six  months,  or  both. 

2296.  Possession  of  counterfeit  die,  intent  to  selL — 690.  Whoever  has 
in  his  possession  any  die,  plate,  engraving,  or  printed  label,  stamp  or 
wrapper,  or  any  representation,  likeness,  similitude,  copy  or  imitation 
of  the  private  stamp,  wrapper  or  label  usually  affixed  by  any  mechanic 
or  manufacturer  to,  and  used  by  suoii  mechanic  or  manufacturer  on, 
or  in  the  sale  of,  any  goods,  wares  or  merchandise,  with  intent  to  use 
or  sell  the  said  die,  plate,  engraving  or  printed  stamp,  label  or  wrapper, 
for  the  purpose  of  aiding  or  assisting  in  any  way  whatever  in  vending 
any  goods,  wares  or  merchandise,  in  imitation  of  or  intended  to  resemble 
and  be  sold  for  the  goods,  wares  and  merchandise  of  such  mechanic  or 
manufacturer,  shall,  on  conviction,  be  imprisoned  in  the  county  jail 
not  less  than  ten  days  nor  more  than  six  months,  or  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars. 

2297.  Possession  of  apparatus  for  counterfeiting  coins. — 691.  Who* 
ever  knowingly  retains  in  his  possession  any  die,  plate  or  other  apparatus 
made  use  of  in  forging  or  counterfeiting  any  gold  or  silver  coin,  which 
is  or  may  be  current  or  in  circulation  within  this  state,  or  in  forging 
or  counterfeiting  bank  notes  or  treasury  notes,  shall,  on  conviction,  be 
imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than 
five  years,  and  be  fined  not  less  than  ten  dollars  nor  more  than  one 
thousand  dollars. 

See  notes  to  section  2360,  Burns'  R.  S.  1901. 

2298.  Vending  goods  with  counterfeit  stamps  of  maker. — 692.  Who- 
ever vends  any  goods,  wares  or  merchandise,  having  thereon  any  forged 
or  counterfeited  stamp  or  label,  imitating,  resembling  or  purporting 
to  be  the  stamp  or  label  of  any  mechanic  or  manufacturer,  knowing  the 
same  to  be  forged  or  counterfeited,  and  resembling  or  purporting  to  be 
an  imitation  of  the  stamp  or  label  of  such  mechanic  or  manufacturer, 
without  disclosing  the  fact  to  the  purchaser,  shall,  on  conviction,  be 
imprisoned  in  the  county  jail  not  less  than  ten  days  nor  more  than  six 
months,  or  fined  not  less  than  ten  dollars  nor  more  than  one  hundred 
dollars. 

2299.  Acknowledgment— Afllzing  name  to  blank. — 693.  If  any  jus- 
tice of  the  peace,  notary  public  or  other  oflScer  authorized  to  administer 
oaths  or  take  acknowledgments,  affixes  his  name  to  any  blank  form 
of  affidavit  or  certificate  of  acknowledgment  of  any  instrument  proper 
to  be  acknowledged,  and  delivers  the  same  so  signed  to  any  other 
person  with  intent  that  such  blank  form  shall  be  afterwards  filled  up  and 
used  as  an  affidavit  or  acknowledgment,  such  justice,  notary  public 
or  other  officer  as  aforesaid,  and  such  person  so  filling  up  or  using  such 
affidavit  or  acknowledgment,  shall,  on  conviction,  be  imprisoned  in  the 
state  prison  not  less  than  two  years  nor  more  than  fourteen  years, 
and  be  fined  not  less  than  ten  dollars  nor  more  than  one  thousand 
dollars. 
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2300.  Weights  and  measures — Shortage. — 694.  Whoever  knowingly 
sells  or  directs  or  permits  any  person  in  his  employ  to  sell  any  property, 
and  makes  or  gives  any  false  or  short  weight  or  measure  of  such  property, 
and  any  person  owning,  or  having  charge  of  scales,  measures  or  steel- 
yards, for  the  purpose  of  weighing  or  measuring  any  property,  who 
knowingly  reports  any  false  or  untrue  weight  or  measure,  whereby  any 
person  may  be  defrauded  or  injured,  shall,  on  conviction,  be  fined  not 
less  than  ten  dollars  nor  more  th&n  one  hundred  dollars. 

See  notes  to  section  2349,  Burns'  R.  S.  1901. 

2301.  Weights — OoaL — 695.  Whoever  knowingly  sells  and  delivers 
any  coal  except  at  the  weight  and  measure  prescribed  by  law,  shall, 
on  conviction,  be  fined  not  less  than  five  dollars  nor  more  than  one 
hundred  dollars. 

See  note  to  section  2350,  Burns'  R.  S.  1901. 

2302.  False  gas  meter. — 696.  Whoever  knowingly  constructs,  or  uses 
or  furnishes  to  gas  consumers  to  be  used,  any  false  meter  provided  for 
measuring  and  registering  the  quantity  of  gas  consumed  by  any  person 
under  a  contract  with  any  gas  company,  shall,  on  conviction,  be  fined 
not  less  than  ten  dollars  nor  more  than  one  hundred  dollars. 

Persons  may  be  convicted  of  an  offense  under  the  statute  regulating  the  making 
of  gas  connections,  and  the  turning  on  or  off  of  gas,  without  the  consent  of  the  com- 
pany or  person  furnishing  the  gas,  without  regard  to  the  intent  with  which  the  act 
was  committed.     State  v.  Moore,  27  App.  83. 

2303.  Weights  and  measures — Standard. — 697.  The  avoirdupois 
weight  of  beef  or  pork  in  each  barrel  shall  be  two  hundred  pounds; 
and  of  flour  in  each  barrel,  one  hundred  and  ninety-six  pounds;  of  sor- 
ghum molasses,  eleven  pounds  to  the  gallon ;  of  hay  or  straw,  two  thou- 
sand pounds  shall  be  given  and  taken  for  a  ton.  A  bushel  of  the 
respective  articles  hereinafter  mentioned  shall  mean  the  amount  of 
weight,  avoirdupois,  in  this  section  specified  as  follows :  Of  wheat,  sixty 
pounds;  of  oats,  thirty-two  pounds;  of  buckwheat,  fifty  pounds;  of 
beans,  sixty  pounds;  of  potatoes,  sixty  pounds;  of  clover  seed,  sixty 
pounds;  of  hemp  seed,  forty-four  pounds;  of  blue  grass  seed,  four- 
teen pounds ;  of  castor  beans,  forty-six  pounds ;  of  dried  peaches,  thirty- 
three  pounds;  of  dried  apples,  twenty-five  pounds;  of  onions,  forty- 
eight  pounds;  of  salt,  fifty  pounds;  of  mineral  coal,  mined  within  this 
state,  or  mined  without  and  sold  within  this  state,  eighty  pounds;  of 
timothy  seed,  forty-five  pounds;  of  rye,  fifty-six  pounds;  of  barley, 
forty-eight  pounds;  of  com  meal,  fifty  pounds;  of  cranberries,  thirty- 
three  pounds;  of  millet  seed,  fifty  pounds;  of  orchard  grass  seed,  four- 
teen pounds;  of  malt  rye,  thirty-five  pounds;  of  middlings,  fine,  forty 
pounds;  of  middlings,  coarse,  thirty  pounds;  of  osage  orange,  thirty- 
three  pounds;  of  parsnips,  fifty-five  pounds;  of  sweet  potatoes,  fifty-five 
pounds;    of   turnips,   fifty-five   pounds;    of   pop-corn,   fifty-six   pounds; 
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of  shelled  com,  fifty-six  pounds;  of  com  in  the  ear,  seventy  pounds, 
until  the  first  of  December  next  after  it  is  grown,  and  after  that  date, 
sixty-eight  pounds. 

Whoever,  when  buying  or  selling  by  weight,  buys  or  sells  any  of 
the  articles  or  commodities  enumerated  in  this  section,  at  a  measure  dif- 
fering in  weight  from  the  standard  of  measures  therein  prescribed  and 
fixed,  shall,  on  conviction,  be  fined  not  less  than  one  dollar  nor  more 
than  twenty-five  dollars. 

See  sections  8732,  8732a,  Burns'  R.  S.  1901,  and  notes. 

2304.  Wheat— Inspection— Weight— Grade.— 698.  It  shall  be  un- 
lawful  for  any  person,  commission  merchant,  miller,  dealer,  grain  in- 
spector, corporation,  company,  firm  or  association,  either  by  himself, 
itself,  oflScer,  agent  or  employe,  when  purchasing  wheat  or  receiving 
it  in  barter  or  exchange  for  flour  or  otherwise,  from  the  owner,  his 
agent  or  employe,  to  use  for  the  purpose  of  testing  or  determining 
the  weight,  grade,  milling  or  market  value  of  wheat,  any  measure  other 
than  the  standard  half-bushel  measure  furnished  this  state  by  the 
United  States;  and  the  use  of  any  fractional  part  of  said  standard 
half-bushel  measure  for  such  purpose  will  be  a  violation  of  this  section. 
It  shall  likewise  be  unlawful  to  use  anything  oth^r  than  a  straight 
stick  with  the  edges  square  for  leveling  the  wheat  in  said  half-bushel 
measure,  for  the  purpose  of  testing  the  weight,  grade,  milling  or  market 
value  of  wheat:  Provided,  That  the  provisions  of  this  section  shall 
not  apply  to  wheat  or  grain  that  is  inspected  or  graded  by  the  car  load 
under  the  regulations  of  any  board  of  trade.  Any  person  violating 
any  of  the  provisions  of  this  section,  shall,  on  conviction,  be  fined  not 
less  than  ten  dollars  nor  more  than  one  hundred  dollars,  to  which  may 
be  added  imprisonment  in  the  county  jail  not  exceeding  six  months. 

See  sectkms  8733a-8733c,  Burns'  R.  S.  1901. 

[AcU  1906,  p.  450.     In  force  April  16^   1905.] 

2305.  Fruit  trees,  false  representation. — 1.  That  it  shall  be  unlaw- 
ful for  any  person,  persons,  firm  or  corporation,  acting  either  as  prin- 
cipal or  agent,  to  sell  to  any  person,  persons,  firm  or  corporation  any 
fruit  tree  or  fruit  trees  representing  same  to  be  of  a  certain  kind, 
variety  and  description  and  thereafter  to  deliver  to  such  purchaser 
in  filling  such  order  and  in  completing  such  sale  a  fruit  tree  or  fruit 
trees  of  a  different  kind,  variety  or  description  than  the  kind,  variety  or 
description  of  such  fruit  tree  or  fruit  trees  so  ordered  and  sold. 

2306.  Penalty. — 2.  Any  person  violating  any  provisions  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  conviction  shall  be 
fined  in  any  sum  not  less  than  fifty  ($50.00)  dollars  nor  more  than 
five  hundred  ($500.00)  dollars. 

2307.  Limitation. — 3.  Prosecutions  under  this  act  may  be  com- 
menced at  any  time  within  five  years  from  the  time  of  the  delivery 
of  such  fruit  tree  or  fruit  trees  mentioned  in  section  1. 
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SEC. 

SEC. 

2309. 

Canada  thistles,  allowing  to  grow. 

2334. 

2309. 

Complaint  to  supervisor. 

2335. 

2310. 

Failure    of    supervision,    township 

2336. 

trustee  or  mayor. 

2337. 

2311. 

Convictions,  fee  of  supervisor. 

2338. 

2312. 

Grain  containing  thistles. 

2339. 

2313. 

Employment  of  child  labor,  over- 

2340. 

work. 

2341. 

2314. 

Telegraph  or  telephone  disclosure. 

2342. 

2316. 

Promoting  divorces. 

2343. 

2316. 

False  label  or  weight. 

2344. 

2317. 

Altering  inspector's   marks. 

2345. 

2318. 

Pauper,  bringing  into  state. 

2346. 

2319. 

Deserting  wife  or  child. 

2347. 

2320. 

Vagrancy. 

2348. 

2321. 

Tramps. 

2340. 

2322. 

Amalgamation. 

2350. 

2323. 

Amalgamation,   counseling. 

2351. 

2324. 

Swindling  underwriter. 

2352. 

2325. 

Conspiracy  to  commit  felony. 

2326. 

Insurance,  fraudulent  advertising. 

2353. 

2327. 

Insurance,  advertising  illegal  com- 

2354. 

pany,  agent. 

2356. 

2328. 

Malicious  prosecution. 

2356. 

2329. 

Drawbridge,  failure  to  keep  light. 

2357. 

2330. 

Obstructing  navigable  stream. 

2358. 

2331. 

Maintaining  bridge  without  draw. 

2332. 

Leaving  bridge  open. 

2369. 

2333. 

Injury  to  bridge. 

2360. 

Opening  canal  locks. 

Marriage  without  authority. 

Marriage,  failure  to  return. 

Taxables,  giving  false  list. 

Highway,  obstructing. 

Highway,  rubbish. 

Defrauding  creditors. 

Appropriating  estray. 

Entry  on  state  lands. 

Highways,  racing. 

Running  horses  in  city  or  town. 

License,  failure  to  have. 

Ferriage,  toll,  illegal  charge. 

Garnishment,   oppressive. 

Garnishment,  transfer. 

Climbing  on  moving  trains. 

Highway,  obstructing  with  cars. 

Passenger  cars  without  tools. 

Railroad  crossings,  steam  or  elec- 
tric, stops. 

Deceiving  engineer  or  motorman. 

Railroad  crossing,  running  upon. 

Railroad  crossing,  stopping  cars  on. 

Suffering  cars  to  be  locked. 

Signals  for  crossings. 

Railroads,  trainmen,  hours  for 
service. 

^dges,  unlawful  use. 

Repeal. 


[Acts    1905,  p.  584.     In  force  April    15,   1905.] 

2308.  Canada  thistles — Allowing  to  grow. — 627.  Any  person  who  shall 
knowingly  allow  Canada  thistle  or  thistles  to  grow  and  mature,  or  shall 
allow  any  Canada  thistle  or  thistles  to  grow  until  they  or  any  of  them  be- 
come of  the  length  of  six  (6)  inches,  measuring  from  the  surface  of  the 
soil  to  the  end  or  the  tip  of  the  stem  above  the  surface  of  the  ground, 
upon  his,  her  or  their  land,  or  upon  any  land  which  they  shall  occupy  or 
have  under  their  charge  and  control;  and  every  supervisor  of  roads  or 
other  oiBcer,  having  charge  of  or  control  over  highways,  who  shall  know- 
ingly allow  any  Canada  thistle  or  thistles  to  grow  or  mature,  or  grow  to 
the  length  of  six  (6)  inches  as  above  defined,  in  any  public  highway, 
street  or  alley  over  which  such  supervisor  or  oflScer  has  supervision ;  and 
every  section  boss,  roadmaster  or  other  oflScer  of  any  railroad  having 
charge  of  or  control  over  such  railroad  property,  who  shall  knowingly 
allow  Canada  thistle [s]  or  any  Canada  thistle  to  grow  and  mature,  or  to 
grow  to  the  length  of  six  (6)  inches  as  above  defined,  on  any  lands  held, 
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owned  or  used  by  said  company  or  by  any  person  operating  such  railroad, 
depot  or  station  grounds,  as  right  of  way  or  otherwise,  for  the  portion  of 
said  railroad  over  which  such  section  boss,  roadmaster  or  other  oflScer  has 
supervision,  shall  be  deemed  guilty  of  a  misdemeanor  and  upon  convic- 
tion thereof  shall  be  fined,  for  the  first  offense,  in  any  sum  not  more  than 
one  ($1)  dollar,  and  for  each  subsequent  offense  in  any  sum  not  more 
than  ten  ($10)  dollars. 

2309.  Complaint  to  superviaor. — 627a.  If  any  resident  in  any  town- 
ship of  this  state  shall  make  complaint  to  any  road  supervisor  in  the  town- 
ship in  which  such  resident  may  live  that  any  owner  or  occupant  of  land 
fas  described  in  section  627  of  this  act),  in  the  said  road  supervisor's 
district,  is  allowing  Canada  thistle  to  grow  (as  defined  in  section  627  of 
this  act),  it  shall  be  the  duty  of  the  said  road  supervisor  to  notify  the  said 
owner  or  occupant  of  said  land  to  within  five  (5)  days  cut  the  said  this- 
tles off  below  the  surface  of  the  ground.  Any  owner  or  occupant  of 
land,  after  having  been  notified  as  aforesaid,  who  shall  fail  to  perform 
the  duties  required  of  him  by  the  preceding  section  and  by  section  627a 
of  this  act,  shall  be  guilty  of  the  offense  described  in  section  627  of  this 
act  and  liable  to  the  penalties  provided  therefor. 

2310.  Failure  of  supervisor— Township  trustee  or  mayor. — 627b.  Any 
supervisor  who  shall  fail  to  perform  the  duties  required  of  him  by  this  act 
shall  be  guilty  of  the  offense  described  in  section  627  of  this  act  and  liable 
to  the  penalties  therefor :  Provided,  That  in  case  any  road  supervisor  or 
other  officer  having  charge  of  any  public  street  or  highway  in  this  state, 
shall  be  guilty  of  allowing  Canada  thistles  to  grow  upon  any  public 
highway,  road,  or  street  (as  described  in  section  627  of  this  act),  it  shall 
be  the  duty  of  the  township  trustee  in  case  the  offense  shall  be  committed 
outside  of  the  limits  of  any  incorporated  town  or  city  of  this  state ;  or  in 
case  it  shall  be  inside  the  limits  of  any  incorporated  town  or  city,  it  shall 
be  the  duty  of  the  mayor  or  president  of  the  board  of  trustees  of  such 
town  or  city  to  perform  the  duties  required  of  the  road  supervisor  in  sec- 
tion 627a  of  this  act. 

2311.  Convictions — ^Fee  for  supervisor. — 627c.  For  every  conviction 
under  this  act  brought  about  by  a  road  supervisor  or  other  officer  whose 
duty  it  shall  be  to  enforce  the  provisions  hereof,  he  shall  receive  five 
C$5)  dollars,  to  be  taxed  as  other  costs  in  the  case. 

2312.  Grain  containing  thistles. — 628.  Whoever  knowingly  sells  or 
barters  any  seed  or  any  grain  of  any  kind  whatever,  containing  Canada 
thistle's  seed,  shall,  on  conviction,  be  fined  not  less  than  twenty  dollars 
nor  more  than  two  hundred  dollars. 

2313.  Employment  of  child  labor— Overwork.— 629.  Any  person,  firm, 
company,  corporation  or  association  engaged  in  manufacturing  in  this 
state,  and  permitted  by  law  to  employ  child  labor ;  or  any  foreman,  clerk, 
oflScer,  or  agent  of  any  such  person,  firm,  corporation  or  association,  who 
shall  employ  or  keep  at  work  any  child  under  fourteen  years  of  age  more 
than  eight  hours  per  day,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars. 
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2314.  Telegraph  or  telephone  disclosure. — 630.  Whoever,  being  an 
operator,  clerk,  servant,  messenger  or  employe  of  any  telegraph  company 
or  telephone  company,  discloses  the  contents  of  any  dispatch  or  message 
sent  or  received  from  any  office  of  such  company,  or  any  conversation  or 
communication  between  persons  over  the  line  of  any  such  telephone 
company,  except  to  a  court  of  justice,  or  to  a  person  authorized  to  know 
the  same,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars  nor  more 
than  five  hundred  dollars. 

2315.  Promoting  divorces. — 631.  Whoever  advertises,  prints,  pub- 
lishes, distributes,  or  circulates,  or  causes  to  be  advertised,  printed,  pub- 
lished, distributed  or  circulated,  any  pamphlet,  circular,  card,  hand  bill, 
advertisement,  printed  paper,  book,  newspaper  or  notice  of  any  kind, 
advertising  or  calling  attention  to  the  procuring  of  divorces,  either  in 
this  state  or  elsewhere,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars. 

2316.  False  label  of  weight.  632.  Whoever  packs,  brands  or  sells, 
or  causes  to  be  packed,  branded  or  sold,  any  salt,  beef,  pork,  flour,  to- 
bacco or  hay  in  barrels  or  packages,  as  full  barrels  or  packages,  when  such 
barrels  or  packages  do  not  contain  the  weight  which  by  law  they  are 
required  to  contain,  shall,  on  conviction,  be  fined  not  less  than  ten  dollars 
nor  more  than  one  hundred  dollars. 

2317.  Altering  inspector's  marks. — 633.  Whoever  alters  or  erases 
any  brand  or  mark  of  any  inspector,  appointed  by  proper  authority, 
placed  on  any  barrel  of  salt,  flour,  beef,  pork,  or  hogshead  of  tobacco,  or 
other  article  authorized  by  law  to  be  inspected  and  branded,  shall,  on 
conviction,  be  fined  not  less  than  five  dollars  nor  more  than  one  hundred 
dollars. 

2318.  Pauper — Bringing  into  state. — 634.  Whoever,  knowingly,  brings 
within  this  state  a  pauper  with  the  intention  of  making  him  a  charge  upon 
any  of  the  counties  of  this  state,  shall,  on  conviction,  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars. 

2319.  Deserting  wife  or  child. — 635.  Whoever,  without  cause,  deserts 
his  wife,  or  his  or  her  child  or  children,  and  leaves  them  or  any  of  them 
a  charge  upon  any  county  or  township  of  this  state,  or  without  provision 
for  comfortable  support,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars  nor  more  than  one  hundred  dollars. 

See  notes  to  section  2254,  Burns'  R.   S.   1901. 

Prosecutions  for  husbands  deserting  their  wives  or  children  are  barred  in  two  years 
from  the  time  the  desertion  takes  place.     State  ▼.  Langdon,  159  Ind.  377. 

2320.  Vagrancy. — 636.  Any  person  over  the  age  of  fourteen  years, 
and  physically  able  to  perform  manual  labor,  who  has  not  made  reason- 
able effort  to  procure  employment,  or  who  has  refused  to  labor  for  com- 
pensation when  labor  is  offered,  who  is  found  in  a  state  of  vagrancy  or 
practicing  common  begging,  shall,  on  conviction,  be  fined  not  less  than 
five  dollars  nor  more  than  fifty  dollars. 

See  notes  fo  section  2255,  Bums'  R.  S.  1901. 
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2321.  Tramps. — 637.  Whoever,  except  a  female  or  a  blind  person  or 
cripple,  not  being  in  the  county  in  which  he  usually  lives  or  has  his  home, 
is  found  going  about  begging  and  asking  subsistence  by  charity,  shall  be 
taken  and  deemed  to  be  a  tramp.  Any  tramp  who  enters  a  dwelling  house 
or  enclosure,  or  yard  about  a  dwelling  house,  against  the  will  or  without 
the  permission  of  the  owner  or  occupant  thereof,  or  does  not,  when  re- 
quested, immediately  leave  such  place,  or  does  or  threatens  to  do  any  in- 
jury to  the  person,  or  real  and  personal  property  of  another,  shall,  on  con- 
viction, be  fined  not  less  than  five  dollars  nor  more  than  fifty  dollars. 

2322.  Amalgamation. — 638.  No  person  having  one-eighth  part  or 
more  of  negro  blood  shall  be  permitted  to  marry  any  white  woman  of 
this  state,  nor  shall  any  white  man  be  permitted  to  marry  any  negro 
woman  or  any  woman  having  one-eighth  part  or  more  of  negro  blood, 
and  every  person  who  shall  knowingly  marry  in  violation  of  the  pro- 
visions of  this  section  shall,  on  conviction,  be  fined  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand  dollars,  and  imprisoned  in  the 
state  prison  not  less  than  one  year  nor  more  than  ten  years. 

See  note  to  section  2257,  Burns'  K.  S.  1901. 

2323.  Amalgamation — Counseling. — 639.  Whoever  knowingly  coun- 
sels or  assists  in  any  manner  in  any  marriage  between  any  person  having 
one-eighth  part  or  more  of  negro  blood  and  any  white  person,  shall,  on 
conviction,  be  fined  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars. 

2324.  Swindling  underwriter. — 640.  "Whoever  shall  knowingly  make 
any  false  or  fraudulent  representation  in  or  with  reference  to  any  appli- 
cation for  insurance,  or  present,  or  cause  to  be  presented,  any  false  or 
fraudulent  claim,  with  intent  to  obtain  any  money  or  benefit  in,  to  or  from 
any  corporation,  association  or  society  transacting  insurance  or  indemnity 
business  of  any  kind;  or  whoever  shall  prepare,  make  or  subscribe  any 
account,  certificate,  survey,  aflfidavit,  proof  of  loss,  or  other  book,  paper 
or  writing:,  with  intent  to  present  or  use  the  same,  or  allow  it  to  be  pre- 
sented or  used  in  support  of  any  such  claim ;  or  whoever  shall  wilfully 
make  a  false  statement  of  any  material  fact  or  thing  in  a  sworn  statement 
as  to  the  death  or  disability  of  the  holder  of  any  certificate  or  policy  in 
any  life,  accident,  casualty  or  indemnity  insurance  corporation,  associa- 
tion or  society,  for  the  purpose  of  procuring  payment  of  a  benefit  named 
in  the  certificate  or  policy  of  such  holder,  shall,  on  conviction,  be  fined 
not  more  than  one  thousand  dollars,  to  which  may  be  added  imprisonment 
in  the  state  prison  not  less  than  one  year  nor  more  than  three  years. 

See  notes  to  section  2250,  Burns'  R.  S.  1901. 

2325.  Conspiracy  to  commit  felony. — 641.  Any  person  or  persons 
who  shall  unite  or  combine  with  any  other  person  or  persons  for  the  pur- 
pose of  committing  a  felony,  within  or  without  this  state;  or  any  person 
or  persons  who  shall  knowingly  unite  with  any  other  person  or  persons, 
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body,  association  or  combination  of  persons,  whose  object  is  the  commis- 
sion of  a  felony  or  felonies,  within  or  without  this  state,  shall,  on  convic- 
tion, be  fined  not  less  than  twenty-five  dollars  nor  more  than  five  thou- 
sand dollars,  and  imprisoned  in  the  state  prison  not  less  than  two  years 
nor  more  than  fourteen  years. 

See  notes  to  section  2260,  Burns'  R.  S.  1901. 

In  charging  a  conspiracy  to  commit  a  felony  the  elements  of  the  intended  felony 
must  be  fully  disclosed,  and  an  indictment  for  a  conspiracy  to  levy  blackmail  must 
allege  the  ownership  of  the  money  or  property  intended  to  be  extorted.  Qreen  v. 
State,   167  Ind.  101. 

2326.  Insurance — Fraudulent  advertising. — 642.  Whoever  represents 
or  advertises  himself  by  poster,  circular  letter  or  in  any  other  manner, 
as  the  agent  of  any  insurance  company  which  is  not  possessed  of  the 
capital  and  assets  required  by  the  laws  of  this  state,  or  which  has  not 
complied  with  such  laws,  shall,  on  conviction,  be  fined  not  less  than  ten 
dollars,  nor  more  than  one  hundred  dollars,  to  which  shall  be  added  im- 
prisonment in  the  county  jail  not  exceeding  six  months. 

2327.  Insurance — Advertising  illegal  company— Agent. — 643.  Who- 
ever represents  or  advertises  himself  by  poster,  circular  letter  or  in  any 
other  manner,  as  the  agent  of  any  fictitious  or  spurious  insurance  com- 
pany which  is  not  possessed  of  the  capital  and  assets  required  by  the  laws 
of  this  state,  shall.  On  conviction,  be  fined  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars,  to  which  shall  be  added  imprisonment  in 
the  county  jail  not  exceeding  six  months. 

2328.  Malicious  prosecution. — 644,  If  any  person  shall  maliciously 
and  without  probable  cause  attempt  to  cause  an  indictment  to  be  found, 
or  other  prosecution  to  be  commenced  against  any  person  for  any  crime 
or  misdemeanor;  or  if  two  or  more  persons  shall  conspire  together  for 
such  purpose,  the  person  so  sought  to  be  indicted  or  otherwise  prosecuted 
being  innocent,  such  person  or  persons  so  ofiPending,  shall,  on  conviction, 
be  fined  not  more  than  one  thousand  dollars,  to  which  may  be  added  im- 
prisonment in  the  county  jail  not  less  than  ten  days  nor  more  than  six 
months. 

See  note  to  section  2261,  Bums'  R.  S.  1901. 

2329.  Drawbridge— Failure  to  keep  light. — 645.  Whoever  maintains 
any  drawbridge  across  any  navigable  stream  in  this  state,  during  the 
season  of  the  navigation  of  such  stream,  without  placing  at  night  a  light 
on  each  side  of  the  draw  or  passway  of  such  bridge,  shall,  on  conviction*, 
be  fined  not  less  than  ten  dollars  nor  more  than  one  hundred  dollars. 

2330.  Obstructing  navigable  stream. — 646.  Whoever  erects,  main- 
tains  or  continues  any  artificial  obstruction  in  or  across  the  bed  or  chan- 
nel of  any  navigable  stream,  the  bed  or  channel  whereof  may  not  have 
been  surveyed,  and  sold  as  land  by  the  United  States,  shall,  on  convic- 
tion, be  fined  not  less  than  five  dollars,  nor  more  than  five  hundred  dol- 
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lars  for  each  week  such  artificial  obstruction  shall  have  been  maintained 
or  continued. 
See  notes  to  section  2263,  Burns'  R.  S.  1901. 

2331.  MaintainiTig  bridge  without  draw. — 647.  Whoever  constructs 
or  maintains  a  bridge  across  any  river  in  this  state,  navigable  by  steam- 
boats, without  making  or  providing  a  draw  upon  such  bridge  of  a  width 
of  not  less  than  five  feet  larger  than  the  width  of  the  largest  steamboat 
that  usually  navigates  such  river,  and  so  as  to  admit  the  passage  of  any 
such  steamboat  through  the  same  without  any  unnecessary  obstruction 
or  detention,  shall,  on  conviction,  be  fined  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars. 

2332.  Leaving  bridge  open. — 648.  Whoever  opens  or  moves  any 
swing-bridge,  located  across  any  canal,  feeder,  river  or  stream  within 
the  limits  of  this  state,  whether  such  opening  or  moving  is  with  or  with- 
out the  purpose  of  passing  the  same  with  any  water  craft,  boat,  raft,  or 
other  floating  object,  and  fails  or  neglects  to  shut  and  replace  the  same 
without  unnecessary  delay,  so  as  to  afford  a  free  passage  thereon  as  soon 
as  such  water  craft,  boat,  raft,  or  other  floating  object,  in  case  of  the 
passage  thereof,  shall  have  passed  such  bridge,  shall,  on  conviction,  be 
fined  not  less  than  five  dollars  nor  more  than  twenty-five  dollars. 

2333.  Injury  to  bridge. — 649.  Whoever  purposely,  carelessly  or  neg- 
ligently runs  any  water  craft,  boat,  raft,  log  or  other  floating  object 
against  any  swing  bridge  mentioned  and  specified  in  the  preceding  sec- 
tion, so  as  in  any  manner  to  injure  such  bridge,  or  for  the  purpose  of 
forcing  the  same  open,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars  for  every  such  offense. 

2334.  Opening  canal  locks. — 650.  Whoever  unnecessarily  opens  or 
causes  to  be  opened  and  shut  any  lock,  paddle,  culvert  or  water  gate  of 
any  canal,  or  drives  any  spike,  nail,  pin  or  wedge  into  any  such  gate,  or 
in  any  manner  interferes  with  the  free  use  thereof,  or  places  upon  or  takes 
from  the  tumble  or  regulating  weir  of  any  lock,  any  device  placed  there 
to  increase  or  diminish  the  flow  of  water  over  such  tumble  or  weir,  shall, 
on  conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  five  hun- 
dred dollars,  to  which  may  be  added  imprisonment  in  the  county  jail  not 
more  than  three  months. 

2335.  Marriage  without  authority. — 651.  Whoever  undertakes  to  join 
others  in  marriage  when  he  is  not  lawfully  authorized  to  do  so ;  or  who- 
ever knowingly  joins  in  marriage  persons  forbidden  by  law  to  become 
married,  shall,  on  conviction,  be  fined  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  to  which  may  be  added  imprisonment  in  the 
county  jail  not  less  than  ten  days  nor  more  than  three  months. 

2336.  Marriage — Failure  to  return. — 652.  Whoever,  having  solem- 
nized a  marriage,  fails  to  return  a  certificate  thereof,  with  the  license 
therefor,  within  three  months  thereafter,  shall,  on  conviction,  be  fined  not 
less  than  five  dollars  nor  more  than  one  hundred  dollars. 

See  notes  to  section  2270,  Burns'  R.  S.  1901. 
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2337.  Taxables— Giving  false  list.— 653.  Whoever,  when  requested 
by  any  officer  or  board  authorized  by  law  to  assess  property  for  taxation, 
fails  to  give  a  true  list  of  all  his  taxable  property,  or  to  take  and  sub- 
scribe any  oath  in  that  behalf,  as  required  by  law,  or  shall  fix  a  fraudu- 
lent value  where  an  oath  is  not  required  on  such  property,  shall,  on  con- 
viction, be  fined  not  less  than  ten  dollars  nor  more  than  five  hundred  dol- 
lars. 

See  notes  to  section  2271,  Burns,  R.  S.  1001. 

2338.  Highway — Obstructing. — 654.  Whoever  sets  any  stone  or  other 
monument  in  any  public  road  or  highway,  in  order  to  mark  a  section  cor- 
ner, or  any  division  of  lands,  in  such  manner  that  the  same  projects  above 
the  surface  of  the  ground,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars. 

2339.  Highway— Rubbish. — 655.  Whoever  puts,  throws,  dumps  or 
leaves  any  tin  cans,  old  iron,  brush,  boxes,  tools,  machinery,  vehicles, 
rubbish,  brick,  wood,  logs  or  debris  of  any  kind  or  character  whatsoever 
in,  upon  or  within  the  limits  of  any  public  highway  shall,  on  conviction, 
be  fined  in  any  sum  not  exceeding  fifty  dollars. 

This  section  is  the  same  as  the  act  of  1903,  Acts  1903,  p.  182. 

2340.  Defrauding  creditors. — 656.  Whoever,  being  a  party  to  the 
sale  and  delivery  of  any  goods  or  chattels,  or  to  any  conveyance  or  as- 
signment of  any  interest  in  land,  or  of  any  profits  issuing  therefrom,  or 
of  any  goods,  chattels  or  things  in  action,  made  to  defraud  purchasers, 
or  to  hinder,  delay  or  defraud  creditors,  or  whoever,  being  privy  to  or 
knowing  of  such  sale  or  conveyance,  willingly  aids  in  carrying  out  the 
same,  as  having  been  made  in  good  faith,  shall,  on  conviction,  be  fined 
not  more  than  two  hundred  dollars  and  be  imprisoned  in  the  county  jail 
not  less  than  one  month  nor  more  than  one  year. 

2341.  Appropriating  estray. — 657.  If  the  taker  up  of  estray  property 
shall  suffer  the  same  to  be  taken  out  of  the  county  for  more  than  three 
days  at  a  time,  or  shall  convert  the  same  to  his  own  use,  before  the  title 
thereto  shall  vest  in  him  according  to  law,  or  if  he  or  any  officer  shall 
knowingly  and  wilfully  violate  any  of  the  provisions  of  the  law  regulat- 
ing the  taking  up  of  estrays,  such  person  or  officer  shall,  on  conviction, 
be  fined  not  less  than  five  dollars  nor  more  than  one  hundred  dollars. 

2342.  Entry  on  state  lands. — 658.  Whoever,  having  been  removed  by 
a  proper  officer  from  land  mortgaged  to  the  state  and  remaining  delin- 
quent, shall  return  to  settle  upon  such  land  without  the  consent  of  the 
auditor  of  the  county,  shall,  on  conviction,  be  fined  not  less  than  five 
dollars  nor  more  than  one  hundred  dollars  and  imprisoned  in  the  county 
jail  not  less  than  ten  days  nor  more  than  thirty  days. 

2343.  Highways — ^Racing. — 659.  Whoever  knowingly  suffers  his 
horse,  mare  or  gelding  to  be  run  in  a  horse-race,  along  any  public  high- 
way in  this  state,  and  whoever  acts  as  a  rider  in  any  such  race,  shall,  on 
conviction,  be  fined  not  less  than  five  dollars  nor  more  than  fifty  dollars. 
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2344.  Bniming  horses  in  city  or  town. — 660.  Whoever  runs  horses, 
mares  or  geldings  or  shoots  at  a  mark  within  the  limits  of  any  city,  town 
or  village,  or  along  or  across  any  street  thereof,  shall,  on  conviction,  be 
fined  not  more  than  three  dollars. 

2345.  License— Failure  to  have — 661.  Whoever,  by  himself  or  agent, 
transacts  any  business  or  does  any  act  without  a  license  therefor,  when 
such  license  is  required  by  any  law  of  this  state,  shall,  on  conviction,  be 
fined  not  less  than  five  dollars  nor  more  than  two  hundred  dollars. 

See  notes  to  section  2186,  Bums'  R.  S.  1901. 

2346.  Ferriage— Toll— Illegal  charge.— 662.  If  any  ferryman,  ferry 
owner,  ferry  keeper,  or  keeper  of  a  toll  bridge,  or  any  person  in  his 
employment,  shall  demand  or  receive  any  greater  fee  on  account  of  fer- 
riage or  toll,  than  is-  or  may  be  fixed  by  law,  or  ordinance  of  any  city 
or  town,  or  by  the  proper  board  doing  county  business,  as  the  rates  of 
ferriage  or  toll  to  be  received  by  such  person,  or  shall  fail  to  cause 
the  bridge  or  banks  of  the  stream  over  or  upon  which  such  ferry  or  bridge 
may  be  situated,  to  be  kept  in  good  condition  for  the  passage  of  loaded 
wagons,  or  shall  fail  to  give  due  and  proper  attendance  to  such  ferry 
or  bridge,  according  to  the  laws,  ordinances  or  orders  in  force  for  the 
regulation  of  ferries  or  bridges,  shall,  on  conviction,  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  less  than  ten  days  nor  more  than  one  month. 

2347.  Oamishment — Oppressive. — 663.  Whoever,  whether  principal, 
agent  or  attorney,  with  intent  thereby  to  deprive  any  bona  fide  resi- 
dent of  the  State  of  Indiana  of  his  or  her  rights,  under  the  statutes  of 
Indiana,  on  the  subject  of  the  exemption  of  property  from  levy  and 
sale  on  execution,  or  in  attachment  or  garnishment,  sends  or  causes 
to  be  sent  out  of  the  State  of  Indiana  any  claim  for  debt  to  be  col- 
lected by  proceedings  in  attachment,  garnishment  or  other  mesne  proc- 
ess, when  the  creditor,  debtor  or  person  or  corporation,  owing  for  the 
earnings  intended  to  be  reached  by  such  proceedings  in  attachment, 
are  each  and  all  within  the  jurisdiction  of  the  courts  of  the  State  of 
Indiana,  shall,  on  conviction,  be  fined  for  each  claim  so  sent,  not  less 
than  twenty  dollars  nor  more  than  fifty  dollars. 

2348.  Oamishment — ^Transfer. — 664.  Whoever,  either  directly  or  in- 
directly, assigns  or  transfers  any  claim  for  debt  against  a  citizen  of 
Indiana  for  the  purpose  of  having  the  same  collected  .by  proceedings 
in  attachment,  garnishment  or  other  process,  out  of  the  wages  or  per- 
sonal earnings  of  the  debtors,  in  courts  outside  of  the  State  of  Indiana, 
when  the  creditor,  debtor  and  person  or  corporation  owing  the  money 
intended  to  be  reached  by  the  proceedings  in  attachment  are  each  and 
all  within  the  jurisdiction  of  the  courts  of  the  State  of  Indiana,  shall, 
on  conviction,  be  fined  in  any  sum  not  less  than  twenty  dollars  nor 
more  than  fifty  dollars. 

2348.  Climbing  on  moving  trains. — 665.  Whoever,  not  being  a  pas- 
senger or  employe,  either  climbs,  jumps  or  steps  upon,  swings  upon,  or 
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attaches  himself  to  or  steps,  jumps  or  swings  upon  any  locomotive  engine 
or  car,  street  car  or  interurban  car,  while  the  same  is  in  motion,  shall,  on 
conviction,  be  fined  not  more  than  three  dollars. 
See  note  to  section  2290,  Bums'  K.  S.  1901. 

2350.  Highway— Obstructing  with  cars. — 666.  Whoever,  being  a  con- 
ductor or  other  person  having  charge  of,  or  running  a  railroad  train, 
carrying  or  used  for  carrying  freight,  permits  or  suffers  the  same  or 
any  car  or  locomotive  engine  composing  the  same  to  remain  standing 
across  any  public  highway,  street,  alley  or  farm  crossing,  or  who,  when- 
ever it  becomes  necessary  to'  stop  such  train  across  any  public  high- 
way, street,  alley  or  farm  crossing  fails  or  neglects  to  leave  a  space  of 
sixty  feet  across  such  public  highway,  street,  alley  or  farm  crossing 
shall  be  fined  not  more  than  twenty  dollars  nor  less  than  three  dollars. 

Obstructing  highway,  section  2062,  and  notes  to  section  2291,  Bums'  R.  S.  1901. 
.   What  constitutes  a  violation  of  this  section.     Becker  v.  State,  33  App.  261. 

2351.  Passenger  cars  without  tools. — 667.  Whoever  shall,  either  as  a 
conductor  or  engineer,  assist  in  the  running  of  any  passenger  cars  over 
any  railroad  in  this  state,  which  have  not  been  provided  with  an  ax, 
sledge  hammer,  saw  and  bucket,  placed  in  some  convenient  and  conspic- 
uous place  in  each  such  passenger  car,  shall,  on  conviction,  be  fined  not 
less  than  ten  dollars  nor  more  than  one  hundred  dollars,  and  in  such 
case  such  railroad  company  employing  such  officer  or  employe  shall  be 
liable  to  the  same  penalty  as  such  employe. 

2352.  Railroad  crossings — Steam  or  electric — Stops. — 668.  Whoever, 
being  the  engineer  of  any  locomotive  or  the  motorman  of  any  interur- 
ban electric  car  running  upon  any  railroad  track,  upon  or  over  which 
passengers  are,  or  may  be  transported,  runs  such  locomotive  or  inter- 
urban electric  car  across  or  upon  the  track  of  any  other  railroad  or 
interurban  railroad  at  a  place  where  no  system  of  interlocking  works 
or  fixtures  is  maintained  as  provided  by  the  laws  of  this  state,  without 
first  coming  to  a  full  stop  before  entering  upon  or  crossing  such  other 
track,  and  without  first  ascertaining  that  there  is  no  other  train,  loco- 
motive or  car  in  sight,  approaching  and  about  to  pass  over  such  other 
track;  or  whoever,  being  such  engineer  or  motorman,  runs  such  loco- 
motive or  interurban  electric  car  upon  or  across  such  track  when  a 
locomotive  or  car  is  in  sight,  approaching  and  about  to  pass  upon  and 
over  such  crossing  on  such  other  track,  shall,  on  conviction,  be  fined 
not  less  than  one  hundred  dollars,  nor  more  than  one  thousand  dollars, 
and  be  imprisoned  in  the  county  jail  not  less  than  thr^e  months  nor 
more  than  one  year;  and  if  any  person  shall  be  injured  or  killed  by 
reason  of  such  crossing,  such  engineer  or  motorman  so  violating  the 
provision  of  this  section  shall  be  imprisoned  in  the  state  prison  not  less 
than  two  years  nor  more  than  fourteen  years. 

See  notes  to  section  2293,  Burns'  R.  S.   1901. 
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2353.  Deceiving  engineer  or  motorman. — 669.  Whoever  shall  falsely 
report  to  the  engineer  of  any  locomotive  or  moterman  of  any  interurban 
or  electric  car  running  upon  any  railroad  track,  upon  and  over  which 
passengers  are  or  may  be  transported,  that  there  is  no  train  or  locomo- 
tive upon  the  track  of  any  other  railroad  or  interurban  railroad,  in  sight, 
and  approaching  the  place  where  such  roads  cross,  or  upon  such  cross- 
ing; or  whoever,  being  the  conductor  of  any  train  or  interurban  or 
electric  car,  orders  and  directs  the  engineer  or  motorman  to  violate  the 
provisions  of  the  preceding  section;  or  whoever,  being  a  brakeman  of 
any  train  of  cars,  by  reason  of  his  gross  carelessness  or  wilful  neglect 
of  duty,  causes  such  train  or  locomotive  or  such  interurban  or  electric 
car  to  run  across  or  upon  such  crossing,  shall,  on  conviction,  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  one  thousand  dollars,  and 
imprisoned  in  the  county  jail  not  less  than  three  months  nor  more  than 
one  year;  and  if  any  person  shall  be  injured  or  killed  by  reason  of  the 
violation  of  any  of  the  provisions  of  this  section,  the  person  so  violat- 
ing such  provision  or  provisions  shall,  on  conviction,  be  imprisoned  in 
the  state  prison  not  less  than  two  years  nor  more  than  fourteen  years. 

2364.  Railroad  crossings — ^Running  upon. — 670.  Whoever,  being  an 
engineer  or  motorman,  permits  his  locomotive  or  interurban  or  electric 
car  to  run  upon  or  across  the  track  of  any  other  railroad  or  interurban 
railroad  at  a  crossing  not  provided  with  a  system  of  interlocking  works 
or  fixtures,  before  the  locomotive  or  train  coming  upon  the  other  track 
shall  have  passed  over  such  crossing,  if  the  locomotive  or  train  on  the 
other  track  shall  arrive  at  the  crossing  first,  shall,  on  conviction,  be 
fined  not  less  than  one  hundred  dollars,  nor  more  than  one  thousand 
dollars,  and  imprisoned  in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year;  and  if  any  person  be  killed  or  injured  by 
reason  of  the  violation  of  any  provision  of  this  section,  the  person  so 
violating  such  provision  shall,  on  conviction,  be  imprisoned  in  the  state 
prison  not  less  than  two  years  nor  more  than  fourteen  years. 

2355.  Railroad  crossing — Stopping  cars  on. — 671.  Whoever,  being 
the  engineer,  conductor,  motorman  or  other  person,  having  charge  of 
any  railroad  train  or  locomotive  or  any  interurban  or  electric  car,  per- 
mits or  suffers  the  same  to  be  stopped  or  remain  stationary  upon  any 
railroad  or  interurban  railroad  crossing,  unless  the  same  is  done  by 
united  agreement  and  under  specific  regulations  adopted  by  the  directors 
of  such  crossing  railroads,  shall,  on  conviction,  be  fined  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars,  and  imprisoned 
in  the  county  jail  not  less  than  three  months  nor  more  than  one  year; 
and  if  any  person  be  injured  or  killed  by  reason  of  the  violation  of 
any  provision  of  this  section,  the  person  so  violating  such  provision 
shall,  on  conviction,  be  imprisoned  in  the  state  prison  not  less  than  two 
years  nor  more  than  fourteen  years. 

2356.  Suffering  cars  to  be  locked. — 672.  Whoever,  being  the  superin- 
tendent, officer,  agent  or  employe  of  any  company  engaged  in  transport- 
ing passengers,  suffers  or  permits  any  of  its  cars,  containing  any  pas- 
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senger,  to  be  locked,  whether  the  same  is  running  or  standing;  or  who- 
ever locks  or  fastens  the  door  or  doors  of  any  such  car,  so  that  the 
same  can  not  be  easily  opened  by  such  passenger;  or  whoever  directs 
or  orders  the  locking  or  fastening  of  any  such  car  door,  shall,  on  con- 
viction, be  fined  not  less  than  five  dollars  nor  more  than  five  hundred 
dollars. 

2357.  Signals  for  crossings. — 673.  Whoever,  having  charge  of  a  loco- 
motive engine,  or  interurban  electric  car,  fails  or  neglects  when  such 
engine  or  car  is  approaching  any  road-crossing  to  sound  the  whistle  or, 
if  not  equipped  with  whistle,  the  gong,  at  a  distance  of  not  more  than 
one  hundred  nor  less  than  eighty  rods  from  such  crossing,  shall,  on 
conviction,  be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars ; 
and  if  auy  person  is  injured  or  killed  by  reason  of  such  failure  or 
neglect,  the  person  so  causing  such  injuries  shall,  on  conviction,  be 
imprisoned  in  the  state  prison  not  less  than  two  years  nor  more  than 
fourteen  years;  but  nothing  contained  in  this  section  or  the  preceding 
seven  sections  shall  be  so  construed  as  to  interfere  with  any  ordinance 
or  by-law  that  has  been  or  may  be  passed  by  any  city  or  town  regulating 
the  management  of  running  of  engines  or  trains  within  such  city  or 
town. 

See  notes  to  section  2200,  Burns'  R.  S.  1001. 

2358.  Railroads — ^Trainmen — Hours  of  service. — 674.  Any  superin- 
tendent, train  dispatcher,  yard-master,  foreman  or  other  railway  official 
who  shall  permit,  exact,  demand  or  require  any  engineer,  motorman, 
fireman,  conductor,  brakeman,  switchman,  or  other  employe  engaged  in 
the  movement  of  passenger  or  freight  trains  or  electric  cars,  or  in  switch- 
ing service  in  yards  or  railway  stations,  to  remain  on  duty  more  than 
sixteen  consecutive  hours,  unless  in  case  of  accident,  wreck  or  other  un- 
avoidable cause,  without  at  least  eight  hour's  rest  and  relief  from  all 
duty  whatever,  shall,  on  conviction,  be  fined  not  less  than  twenty  dol- 
lars nor  more  than  two  hundred  dollars. 

See  sections  5186g-5185i,  for  act  regulating  the  hours  of  service  of  railroad  em- 
ployes. 

[Acts  1005,  p.  127.     In  force  April  15,  1006.] 

2359.  Badges — ^Unlawful  use. — 1.  That  any  person  who  shall  wilfully 
wear  the  badge  or  buttonaire  of  the  Grand  Army  of  the  Republic,  Union 
Veterans,  National  Encampment  United  Spanish  War  Veterans,  Union 
Sons  of  Veterans,  Military  Order  of  the  Loyal  Legion,  Naval  and  Mili- 
tary Order  of  the  Spanish  War  or  Society  of  Foreign  Wars,  or  shall 
use  or  wear  the  same,  or  print,  or  cause  to  be  printed,  or  use  any  card 
or  letter  containing  a  printed  cut  or  similitude  of  such  badge  or  but- 
tonaire to  obtain  money,  aid  or  assistance,  or  notoriety  thereby,  or  shall 
unauthorizedly  by  person,  or  in  writing,  represent  that  he  is  a  member 
of  the  Grand  Army  of  the  Republic,  Union  Veterans,  National  Encamp- 
ment United  Spanish  War  Veterans,  Union  Sons  of  Veterans,  Military 
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Order  of  the  Loyal  Legion,  Naval  and  Military  Order  of  the  Spanish 
War,  or  Society  of  Foreign  Wars,  for  the  purpose  of  securing  funds,  aid, 
or  assistance  within  the  State  of  Indiana,  unless  he  is  entitled  to  use 
or  wear  the  badge  or  buttonaire  under  the  rules  and  regulations  and 
seals  of  the  Grand  Army  of  the  Republic..  Union  Veterans,  National  En- 
campment United  Spanish  War  Veterans,  Union  Sons  of  Veterans,  Mili- 
tary Order  of  the  Loyal  Legion,  Naval  and  Military  Order  of  the  Span- 
ish War  or  Society  of  Foreign  Wars,  or  shall  unauthorizedly  solicit  funds, 
aid  or  assistance,  on  behalf  of  such  societies  or  any  of  their  subordi- 
nate organizations,  in  the  state,  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  $20,00. 

See  section  2321,  Burns*  R.  S.  1901,  and  Acts   1903,  p.  229. 

« 

[Acts  1905,  p.  584.    In  force  April  15,  1905.] 

2360.  Repeal. — 699.  All  laws  within  the  purview  of  this  act  are 
hereby  repealed;  but  this  repeal  shall  not  aflPect  any  prosecutions  pend- 
ing or  offenses  heretofore  committed  under  existing  laws,  and  such  pros- 
ecutions and  offenses  shall  be  continued  and  prosecuted  to  a  final  deter- 
mination, as  if  this  act  had  not  passed;  nor  shall  this  repeal  affect  the 
enforcement  of  any  fine  or  penalty  or  other  punishment  provided  as  a 
punishment  for  the  violation  of  any  civil  statute;  nor  shall  this  act  be 
construed  to  repeal  any  act  passed  at  this  session  of  the  general  as- 
sembly. 

A  list  of  crimes  defined  by  statutes  relating  to  civil  rights  and  remedies  and  which 
can  not  be  separated  therefrom. 

Accidents,   boiler  explosions,    insurance 4914ql 

Anatomical   board,   violating   act 5621  j 

Animals,   disposal   of   dead    2889b 

Automobiles,  license,  violation 8703m 

Baggage,    railroads,   excess    charges 5190b 

Banks,   private,   violating  act 2994g 

Boiler  explosions,  insurance  act 4914ql 

inspection,  violating  act 7087f  1 

Buildings,  violating  acts  concerning 3290f,   3290r,  3290u 

Children,  delinquent,  encouraging 14361,   1436m 

Cities,  interest  by  oflBcers  and  employes  in  contracts 3470 

political  work  by  officers  and  appointees 3691 

misconduct  or  oppression  by  officers 3712,  3715 

Cohabitation  after  divorce  from  bed  and  board 1061e 

Dead,  disposal  of  bodies 5621j 

animals,  disposal  of 2889b 

Delinquent  chDdren,  encouraging 14361,   1436m 

Dikes  and  levees   7230c 

Divorce  from  bed  and  board,  cohabitation 1061e 

Drainage,  protecting  lakes  5647 

Ebmalmers,  violating  act 6350g 

Fire  escapes,  violatinpr  act , 3290f 
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Fish  ladders,  violating  act 6628a,  6628c 

Health,  quarantine,  violations  6724c 

disinfecting  cars 6724j 

violations  of  act 67241 

Highways,  false  credits  by  supervisors 6836 

repairs,  neglect 6849 

Hogs,  disposal  of  dead   2889b 

Hotels,  safety,  violating  act    3290f 

Indiana  Reformatory,  violating  act 8253al 

Inspection  of  boilers 7087fl 

Insurance,  accidents,  boiler  explosions .4914ql 

Interurban  railways,  water  and  closets 6479c 

Junk  dealers,  license 7237q 

Juvenile   court,   violating   act 14361,    1436m 

Lakes,  draining  unlawfully *. 6647 

Levees  and  dikes  7230c 

Library,    state,    violating    act 7715 

License,  junk  dealers 7237q 

Marriage,  violating  act 7292f,  7292g,  7292h 

Medicine  veterinary  surgeon,  license 7323cl,  7323el 

Militia,    molesting,    interfering 7291 

Mines   and  mining ^ 7466 

Municipal  officers,  violating  law,  misconduct,  misfeasance 3470,  3691,  3712,  3716 

Nurses,   registration    7632j 

Officers   of   cities,   interest   in   contracts 3470 

political  work  prohibited 3691 

misconduct,   oppression  3712,   3715 

Prisons,   Indiana  Reformatory,   violating  act 8263al 

Quarantine,  violating   6724c 

Railroads,   equipment   of   cars 6186e 

employes,   hours   of   service    5185i 

baggage,  excessive  charges  6190b 

commission,   violating   act    54051,    o405n,    5405o,    5405p 

disinfecting   cars 6724j 

interurban,  water  and  closets 6479c 

Schools,  wages  of  teachers 6989e 

State  library,  violating  act 7715 

Streams,  obstructing  6762 

cleaning,   failure   8407g 

Street  railways,   interurban,   water,   closets 5479c 

Supervisor,   road,   false   credits 6836 

neglect  to  repair  highways 6849 

Surveyor,   cleaning  streams   8407g 

Teachers,  school,  wages 6989e 

Theaters,  violating  act  regulating 3290t 

Town  officers,   mivsconduct,   oppression 3712.   3716 

Trade  marks,  bottles 8680h 

Vehicles,  automobiles,  violations  8703m 

Vessels,  inspection    8703r,   8703s,   8703w 

Veterinary  surgeon,  license 7323cl,   7323el 

Watercourse,  obstructing 5752 


Digitized  by 


Google 


CHAPTEB    6. 

DECEDENTS'  ESTATES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

AST.  ABT. 

1.    JuBiSDiCTiON,  2374b,  2374c.  11.  Payment  of  debts  and  legacies, 
3.    Letters  of  administraiion,  2381-  2534. 

2396.  12.  Accounting  and  settlement,  2658. 

6.  Notice  and  ihyentort,  2417-2424.  13.  Distribution,  2562.  * 

7.  Suits  bt  executors  and  adminis-  14.  Estates  under  five  hundred  dol- 

tbators,  2446-2464  lars,   2576,   2577. 

8.  Claims  against  the  estate,  16.    Liabilttt  or  heirs  and  devisees, 

2465-2484.  2697. 

9.  Sale  of  real  estate,  2491-2527e.        17.    Appeal  to  supreme  court,  2609. 

18.    Suits  on  bonds,  2613. 


ARTICLE   1.— JURISDICTION. 

8EC.  SEC. 

2374b.    Probate  oommissioner,  duties,  2374c.    Assistants,  number,  pay. 

salary. 

[Acts  1903,  p.  249.     In  force  March  9,  1903.] 

2374b.  Probate  commissioner,  duties,  salary. — 1.  That  in  all  coun- 
ties having  a  population  of  one  hundred  and  fifty  thousand  or  [more], 
according  to  the  last  preceding  United  States  census,  it  shall  be  the  duty 
of  the  probate  commissioner  of  the  circuit  court  in  any  such  county, 
duly  appointed  as  by  law  provided  to. hear  evidence  upon  and  report 
his  finding  to  the  judge  of  the  circuit  court  of  his  appointment  upon 
aU  matters,  probate,  civil  and  otherwise,  which  may  be  referred  to  such 
probate  commissioner  by  such  judge  of  the  circuit  court,  and  he  shall 
receive  no  fees  or  compensation  other  than  his  salary,  which  shall  be 
fixed  by  the  judge  of  the  circuit  court  after  proof  heard,  during  any 
term  of  such  court,  and  in  such  sum  as  in  his  judgment  may  seem  proper, 
payable  out  of  the  treasury  of  such  county. 

2374c.  Assistants,  number,  pay. — 2.  That  the  circuit  courts  of  any 
such  county  having  a  population  of  one  hundred  and  fifty  thousand  or 
more,  according  to  the  last  preceding  United  States  census,  shall  have 
power  by  entry  of  record  to  authorize  the  employment  by  said  probate 
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commissioner  of  not  more  than  two  clerical  assistants  for  such  time 
and  at  such  reasonable  compensation  as  such  court  may  determine: 
Provided,  That  not  more  than  twenty-five  dollars  per  week  for  the  time 
actually  required  shall  be  expended  for  such  clerical  service,  and  in 
such  entry  of  record  specified;  such  compensation  shall  be  paid  weekly 
out  of  the  treasury  of  such  county  upon  certificate  of  such  court:  Pro- 
vided, That  before  such  authority  shall  be  given,  such  probate  commis- 
sioner shall  file  in  said  court  his  written  application  showing  the  neces- 
sity thereof,  and  such  court  shall  find  such  employment  to  be  in  the 
interests  and  for  the  protection  of  estates  and  guardianships  pending 
therein,  and  essential  to  the  complete  and  speedy  transaction  of  the 
probate  business  of  such  court. 


ARTICLE  3.— LETTERS  OF  ADMINISTRATION. 

SEC.  SEC. 

2381.     In  what  county  letters  issued.  2395.    Administrator  de  bonis  non  after 

2385.  Estate  of  absentee.  settlement. 
2393.     Special  administrator  on  contest 

of  will. 

2381.    In  what  county  letters  issued. 

Letters  of  administration  should  be  issued  in  the  county  where  the  decedent  was 
an  inhabitant  at  the  time  of  his  death,  but  if  letters  are  issued  in  the  wrong  county 
they  continue  in  force  until  revoked,  and  during  their  continuance  letters  can  not  be 
issued  in  the  proper  county.     Razor  v.  Mehl,  25  App.  645. 

2386.  Estate  of  absentee. 

The  fact  that  an  absentee  is  alive  does  not  affect  the  validity  of  prooeedrngs  ap- 
pointing an  administrator  of  his  estate.    Romy  v.  State,  32  App.  146. 

If  an  absentee  had  been  a  resident  of  this  state  and  had  left  property  in  any  county, 
letters  of  administration  could  issue  in  such  county.     Romy  v.  State,  32  App.  146. 

Administrators  of  the  estates  of  absentees  and  their  sureties  are  subject  to  the 
same  liabilities  as  are  the  administrators  of  the  estates  of  deceased  persons.  Romy  t. 
State,  32  App.  146. 

2393.    Special  administrator  on  contest  of  will. 

If  objections  are  filed  to  the  admission  of  a  will  to  probate,  a  special  administrator 
may  be  appointed,  and  such  administrator  may  sue  to  recover  the  assets  of  the  estate 
and  he  will  not  be  personally  liable  for  costs,  although  he  fails  to  recover  judgment. 
Bruning  v.  Golden,  159  Ind.  199. 

2396.    Administrator  de  bonis  non  after  settlement. 

An  administrator  de  honU  non  may  be  appointed  after  the  final  settlement  of  an 
estate  for  the  purpose  of  administering  upon  omitted  assets,  but  the  prior  settlement 
continues  in  force  as  to  all  matters  except  the  estate  not  administered  upon.  Michi^^an 
Trust  Co.  V.  Probasco,  29  App.  109. 
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ARTICLE  6.— NOTICE  AND  INVENTORY. 

SEC.  SEa 

2417.    Omitted  articles  from  inventory.       2424.    Widow's  five  hundred  dollars. 

2417.    Omitted  articles  from  inventory. 

A  watch  and  jewelry  of  a  decedent  is  not  wearing  apparel  within  the  meaning  of 
the  statute  directing  the  omission  of  certain  articles  from  an  inventory  and  provid- 
ing how  the  same  shall  be  distributed.    Coffinberry  v.  Madden,  30  App.  360. 

2424.    Widow's  five  hundred  dollars. 

If  provision  is  made  for  a  widow  by  will  and  she  accepts  the  same,  she  can  not 
also  claim  the  $500  of  personalty  given  her  by  statute  if  the  assertion  of  such  claim 
would  defeat  the  evident  intention  of  the  testator.  Boord  v.  Boord,  163  Ind.  307; 
Whetsell  v.  Louden,  26  App.  257. 

Unless  it  appears  from  a  will  that  a  provision  for  the  widow  of  the  testator  was  to 
be  in  lieu  of  her  statutory  allowance,  her  acceptance  of  the  testamentary  provision 
will  not  prevent  her  claiming  the  statutory  allowance.    Welch  v.  Collier,  27  App.  502. 

If  an  admisintrator  refuses  to  pay  a  widow  her  statutory  allowance  of  $500, 
and  she  sues  to  recover  the  same,  she  is  entitled  to  recover  interest  from  the  time 
of  her  demand  for  payment.    Brown  v.  Bemhamer,  150  Ind.  538. 

If  a  widow  dies  before  receiving  the  $500  of  personalty  given  her  by  statute,  her 
administrator  may  prosecute  such  claim  against  the  estate  of  her  husband.  Welch  v. 
Collier,  27  App.  502. 


ARTICLE  7.— SUITS  BY  EXECUTORS  AND  ADMINISTRATORS. 

8EC.  8E0. 

2446.  Suits,  maintenance,  costs.  2454.    Collecting  and  compounding  claims. 

2447.  Profert  of  letters. 

2446.  Suits,  maintenance,  costs. 

Executors  and  administrators  have  full  power  to  maintain  any  suit  in  any  court 
of  competent  jurisdiction  for  the  recovery  of  the  personal  property  of  the  estate. 
Mark  v.  North,  155  Ind.  575. 

Wihen  an  administrator  in  the  exercise  of  reasonable  care  prosecutes  a  suit  in 
favor  of  the  estate,  or  defends  a  suit  against  the  same,  such  administrator  is  not 
personally  liable  for  costs,  although  he  may  not  be  successful  in  the  litigation.  Brun- 
ing  V.  Golden,  159  Ind.  109. 

It  is  only  necessary  for  an  administrator  to  aver  that  he  sues  as  such,  and  his  right 
to  sue  can  only  be  questioned  by  a  plea  in  abatement.  :Michigan  Trust  Co.  v.  Pro- 
basco,  29  App.   109. 

2447.  Profert  of  letters. 

If  a  complaint  states  that  the  plaintiff  sues  as  the  administrator  of  an  estate,  it 
will  sufficiently  show  the  character  in  which  he  sues,  although  there  is  no  allegation 
as  to  the  death  of  the  decedent  or  the  issuing  of  letters  of  administration.  Toner  v. 
Wagner,  158  Ind.  447. 

The  right  of  an  executor  or  administrator  to  maintain  a  suit  must  be  questioned 
by  a  plea  in  abatement.  Toner  v.  Wagner.  158  Ind.  447;  Michigan  Trupt  Co.  v. 
Probasco,  29  App.  109. 
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2454.    Collecting  and  compounding  claims. 

The  statute  relating  to  the  collection  and  compounding  of  debts  by  executors  and 
administrators  does  not  apply  to  claims  that  accrue  because  the  death  of  a  person 
is  caused  by  the  wrongful  act  of  another,  and  an  administrator  may  compromise  and 
settle  such  a  claim  without  order  of  court.    Pittsburgh  Ry.  Co.  v.  Gipe,  160  Ind.  360. 

ARTICLE   8.--CLAIMS  AGAINST  THE   ESTATE. 

BBO.  SEC. 

2465.    Claims,  filing,  affidavit.  2479.     Transfer  for  trial,  pleadings,  new 

2473.  Entry  of  claims  on  docket.  party. 

2474.  Claims,  allowance,  transfer,  trial.     2484.    Liens,  proceedings  suspended. 

2465.    Claims,  filing,  affidavit. 

Claims  against  estates  need  not  be  filed  within  a  year  after  the  notice  of  appoint- 
ment of  an  executor  or  administrator,  but  they  may  be  filed  at  any  time  within  thirty 
days  before  final  settlement  of  the  estate.     Davis  v.  Kenall,  161  Ind.  412. 

It  is  not  necessary  in  filing  a  claim  against  an  estate  to  name  the  administrator 
as  a  party.    Bowman  v.  Citizens'  Bank,  25  App.  38. 

2473.    Entry  of  claims  on  docket. 

The  filing  of  a  claim  against  an  estate  and  the  entry  thereof  on  the  docket  by  the 
clerk  is  the  commencement  of  a  suit,  and  it  is  not  necessary  to  name  the  administrator 
in  the  claim  and  he  must  take  notice  of  its  filing.  Bowman  v.  Citizens*  Bank,  25  App. 
38. 

[Acte  1903,  p.  430.     In  force  April  23,  1903.]. 

2474.  Claims,  allowance,  transfer,  trial.— 95.  Executors  and  admin- 
istratorgp  of  estate  shall,  on  the  first  Monday  of  January,  March,  May, 
July,  September  and  November  of  each  year,  examine  all  claims  upon  the 
claim  and  allowance  docket  in  the  proper  court  and  filed  against  the 
estate  represented  by  them.  All  such  claims  which  have  thus  been 
so  filed  for  more  than  thirty  (30)  days  shall  either  be  allowed  or  dis- 
allowed by  such  executor  or  administrator  at  the  next  succeeding  bi- 
monthly examination,  which  action  shall  be  expressed  in  writing  on 
the  margin  of  such  claim  and  allowance  docket  opposite  such  claim. 
If  any  claim  is  so  disallowed  in  toto,  it  shall  at  once  be  transferred  to 
the  issue  docket  and  stand  for  issue  and  trial  as  other  causes  where  re- 
turn day  has  passed.  Should  such  executor  or  administrator  fail,  or 
refuse  to  either  allow  or  disallow  any  such  claim,  after  the  same  has 
been  filed  for  more  than  sixty  days,  as  herein  provided,  then  the  clerk 
of  such  circuit  court  shall  at  once  transfer  such  claim  to  and  enter  the 
same  upon  the  issue  docket,  where  the  same  shall  stand  for  trial  as 
other  causes;  and  in  case  the  court,  upon  final  hearing  of  such  action, 
allows  in  full  the  claim  which  such  executor  or  administrator  has  neg- 
lected or  refused  to  either  allow  or  disallow,  then  the  costs  of  such  ac- 
tion shall  be  taxed  against  such  executor  or  administrator  as  an  indi- 
vidual.    Or  if  the  executor  or  administrator,   after  investigating  the 
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merits  of  such  claim  shall  be  of  the  opinion  that  the  estate  is  liable 
for  a  part  thereof  only,  he  shall  state  in  writing  on  the  margin  of  such 
claim  and  allowance  docket,  opposite  such  claim,  his  offer  to  allow  a 
certain  amount  of  such  claim,  and  if  the  claimant  desires  to  accept  the 
offer  so  made,  in  full  settlement  of  his  claim,  he  shall  note  his  accept- 
ance thereof  on  said  docket.  If  any  such  claim  is  not  so  allowed  in  full, 
or  if  any  such  offer  to  allow  in  part  is  not  so  accepted  before  the  first 
Monday  of  the  month  next  following  the  action  thereon  by  said  execu- 
tor or  administrator,  then  such  claim  shall  be  transferred  to  and  entered 
upon  the  issue  docket  of  the  court  and.  shall  stand  for  trial,  as  other 
civil  actions  pending  therein;  and  if,  upon  the  trial  of  any  such  claim 
on  which  an  offer  to  allow  a  part  has  been  so  made,  the  claimant  fails 
to  recover  more  than  the  amount  offered,  such  claimant  shall  be  liable 
for  all  costs  occasioned  after  the  making  of  such  offer:  Provided,  That 
the  court  may,  in  its  discretion,  require  further  proof  as  to  any  claim, 
notwithstanding  the  executor  or  administrator  may  have  allowed  the 
elaim  in  the  manner  provided  in  this  act. 

This  section  amends  section  2474'^  Burns'  R.  8.  1001. 
See  sections  2474-2480,  Burns'  K.  S.  1901,  and  notes. 

2479.    Transfer  for  trial,  pleadings,  new  party. 

If  an  administrator  is  made  a  party  to  a  suit  on  a  note  transferred  by  the  decedent 
to  answer  as  to  the  interest  of  the  estate  in  the  note,  the  statute  permitting  the 
proof  of  defenses  without  special  pleadings  does  not  apply.  Johnson  v.  Johnson,  156 
Ind.  592. 

If  a  claim  filed  against  an  estate  is  based  on  a  contract  executed  by  the  decedent, 
the  claimant  must  prove  the  execution  of  such  contract  without  a  denial  thereof  under 
oath  by  the  administrator.     Bowen  ▼.  O'Hair,  29  App.  466. 

The  defense  of  the  statute  of  limitations  may  be  proven  without  being  specially 
pleaded.    McBride  v.  Ulmer,  30  App.  154. 

When  a  claim  filed  against  an  estate  is  based  on  a  contract  executed  jointly  by 
the  decedent  and  others,  and  such  claim  is  transferred  to  t^e  issue  docket  for  trial, 
the  other  joint  obligors  may  be  made  parties  to  the  action  and  the  rights  of  all  parties 
investigated  and  judgment  rendered  accordingly.  Bowman  v.  Citizens  Bank.  25  App. 
38. 

2484.    Liens,  proceedings  suspended. 

The  statute  prohibiting  the  enforcement  of  a  lien  against  the  real  estate  of  a  de- 
cedent before  the  end  of  a  year  after  the  death  of  the  decedent,  does  not  apply  when 
an  execution  was  issued  on  a  judgment  in  the  lifetime  of  a  decedent.  Blumenthal 
V.  Tibbits,    160  Ind.   70. 

Judgments  cease  to  be  a  lien  on  the  lands  of  a  deceased  debtor  in  eleven  years  from 
the  date  of  their  rendition  when  the  creditor  is  not  prevented  from  enforcing  his 
judgment  by  injunction,  appeal,  or  agreement  of  the  parties.  Taylor  v.  McGrew,  29 
App.  324. 
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ARTICLE  9.— SALE  OF  REAL  ESTATE. 

SEO.  SEC. 

2491.  Requisites  of  petition — Parties.  2527a.  Petition  to  prevent  sale. 

2601.  Lands,  sale,  hearing,  orders.  2527b.  Notice  of  petition. 

2503.  Widow,  interest,  partition,  sale.  2527c.  Hearing,  decree. 

2512.  Report  of  sale,  confirmation,  deed.  2527d.  Claims,  when  barred. 

2524.  Mortgage  and  lease.  2527e.  Costs. 

2527.  Bond  to  prevent  sale. 

2491.    Bequisites  of  petition— Parties. 

When  a  petition  is  filed  to  obtain  an  order  to  sell  real  estate  of  a  testator  to  pay 
debts,  it  must  be  alleged  that  there  is  no  personal  estate  or  undevised  real  estate 
that  is  subject  to  the  payment  of  debts  before  an  order  is  made  for  the  sale  of  devised 
lands.    Hunt  v.  Hinshaw,  33  App.  75. 

2601.    Lands,  sale,  hearing,  orders. 

If  persons  are  made  parties  to  proceedings  to  sell  the  lands  of  a  decedent  as  heirs 
of  such  decedent,  they  will  be  bound  by  the  judgment,  although  they  may  afterwards 
claim  title  to  the  land  a«  the  heirs  of  another  person.  Armstrong  v.  Hufty,  156  Ind. 
606. 

The  only  manner  in  which  the  granting  of  an  order  to  sell  land  to  pay  debts  owing 
by  a  decedent  can  be  prevented  is  by  the  execution  of  a  bond  as  provided  by  statute 
for  the  payment  of  such  debts.     Davis  v.  Kendall,  161  Ind.  412. 

2503.    Widow,  interest,  partition,  sale. 

The  court  has  power  under  the  statute  to  order  the  sale  of  the  entire  interest  of 
the  lands  of  a  decedent  and  to  direct  the  payment  to  the  widow  of  her  interest  out 
of  the  proceeds  of  sale.    Cullen  v.  State,  28  App.  335. 

2612.    Beport  of  sale,  confirmation,  deed. 

The  statute  requiring  reports  of  sales  of  land  of  decedents  to  be  made  at  the  next 
term  of  court  after  the  order  of  sale,  does  not  prevent  a  report  of  sale  being  made 
at  the  same  term  that  the  order  is  entered.     Custer  v.  Holler,  160  Ind.  506. 

2624.    Mortgage  and  lease. 

The  court  has  power  to  order  an  administrator  to  execute  notes  and  a  mortjrage 
on  lands  of  the  decedent  to  obtain  money  to  pay  the  debts  of  the  estate,  and  such  notes 
and  mortgage  may  waive  the  benefit  of  appraisement  laws,  and  heirs  who  are  par- 
ties to  the  proceedings  are  bound  thereby.     Smith  v.  Eels,  27  App.  321. 

2527.    Bond  to  prevent  sale. 

The  only  manner  in  which  the  granting  of  an  order  for  the  sale  of  real  estate  to 
pay  debts  owing  by  a  decedent  can  be  prevented  is  by  the  execution  of  a  bond  as 
provided  by  statute.     Davis  v.  Kendall,  161  Ind.  412. 

[Acts  1905,  p.  40.     In  force  April  15,  1906.] 

2627a.  Petition  to  prevent  sale. — 1.  That  any  one  interested  in  any 
real  estate  in  this  state,  liable  for  the  debts  of  any  decedent  and  desirous 
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of  protecting  the  same  from  sale  to  make  assets  for  the  payment  of  such 
debts,  may  file  a  petition  in  any  circuit  court  of  this  state,  authorized 
to  issue  letters  of  administration  on  the  estate  of  such  decedent,  or  with 
the  clerk  thereof  in  vacation,  setting  forth  such  facts,  giving  the  name 
of  such  decedent  and  the  date  of  his  or  her  death,  if  known,  and  if 
unknown  and  by  diligent  inquiry  can  not  be  ascertained,  alleging  such 
fact,  and  shall  also  indorse  thereon  the  time  for  hearing  such  petition, 
which  shall  not  be  less  than  thirty  days  from  such  filing. 

2527b.  Notice  of  petition. — 2.  Upon  the  filing  of  such  petition  it  shall 
be  the  duty  of  the  clerk  of  such  court  to  give  notice  of  the  filing  of  such 
petition,  its  nature  and  object,  and  the  date  set  for  hearing  as  indorsed 
on  said  petition,  by  three  successive  weekly  publications  in  some  news- 
paper published  in  the  county  in  which  said  petition  has  been  filed. 

2527c.  Hearing,  decree. — 3.  Upon  the  day  fixed  for  such  hearing  the 
court,  if  it  shall  appear  by  proof  that  due  notice  has  been  given,  as  pro- 
vided in  the  preceding  section,  and  no  letters  of  administration  have 
been  issued  on  such  estate,  shall  proceed  to  hear  such  petition,  and  if 
the  court  be  satisfied  that  the  material  averments  thereof  are  true,  it 
shall  so  find,  and  enter  a  decree  that  if  no  letters  of  administration  be 
issued  on  the  estate  of  such  decedent  for  a  period  of  twelve  months  from 
that  date,  all  claims  against  such  estate  shall  be  barred,  except  as  now 
provided  in  case  of  liabilities  of  heirs,  devises  [devisees]  and  legatees, 
but  if  it  shall  appear  that  letters  of  administration  have  been  issued 
on  the  estate  of  such  decedent,  the  court  shall  dismiss  the  petition  and 
proceed  with  the  administration  of  such  estate  under  existing  laws. 

2527d.  Claims,  when  barred. — 4.  If  the  decree  provided  in  the  pre- 
ceding section  shall  be  made  and  no  letters  of  administration  be  issued 
on  the  estate  of  such  decedent  for  a  period  of  twelve  months  thereafter, 
all  claims  against  the  same  shall  be  barred  except  as  now  provided  in 
case  of  liabilities  of  heirs,  devises  [devisees]  and  legatees,  and  no  letters 
of  administration  shall  thereafter  be  issued  on  the  estate  of  such  decedent. 

2527e.  Cofits. — 5.  All  costs  of  such  proceedings  and  publication  shall 
be  paid  by  such  petitioner  or  petitioners. 

ARTICLE   11.— PAYMENT  OF  DEBTS  AND  LEGACIES. 

8EC. 

2534.    Debts,  order  of  payment. 

2534.    Debts,  order  of  payment. 

The  reasonable  cost  of  a  tombstone  or  monument  erected  at  the  grave  of  a  de- 
cedent may  be  paid  as  a  part  of  the  funeral  expenses  of  the  decedent.  Pease  v. 
Christman,  158  Ind.  642. 

If  by  mistake  of  fact  a  creditor  of  an  estate  is  paid  more  than  he  is  entitled  to 
receire,  an  action  will  lie  to  recover  the  amount  of  the  overpayment.  Tarplee  v. 
Capp,  25  App.  56. 

In  an  action  by  a  legatee  to  recover  a  legacy  it  is  not  necessary  to  allege  that 
there  are   assets  out  of  which  the  legacy  should   be   paid,   as   want  of   assets   is   a 


Digitized  by 


Google 


§  2558  decedents'  estates.  310 

matter  of  defense.     Coulter  v.  Bradley,  30  App.  421,  disapproved.     Coulter  v.  Brad- 
ley, 163  Ind.  311. 

In  an  action  by  a  legatee  to  recover  a  legacy  it  should  be  alleged  that  the  con- 
ditions upon  which  the  legacy  was  to  be  paid  have  been  performed.  Rogers  v.  State, 
26  App.  144. 

ARTICLE    12.— ACCOUNTING  AND   SETTLEMENT. 

SEC. 

2558.     Setting  aside  settlement.. 

2568.    Setting  aside  settlement. 

If  an  administrator  has  notice  of  a  claim  against  an  estate  and  by  his  represen- 
tations as  to  payment  of  the  claim  he  prevents  the  claim  being  filed  and  he  makes 
final  settlement  of  the  estate  and  falsely  reports  to  the  court  the  payment  of  all 
claims  the  settlement  will  be  set  aside.     Kingan  Co.  v.  Hawley,  29  App.  376. 


ARTICLE  13.— DISTRIBUTION. 


SEC. 

2562.     Proof  of  title. 


2562.    Proof  of  title. 

In  applications  by  legatees  for  the  payment  of  legacies  it  need  not  be  alleged  that 
there  are  assets  out  of  which  the  legacies  can  be  paid,  as  want  of  assets  is  matter  of  de- 
fense. The  case  of  Coulter  v.  Bradley,  30  App.  421,  disapproved.  Coulter  v.  Bradley, 
163  Ind.  31L 

In  an  action  by  a  legatee  to  recover  a  legacy  it  should  be  alleged  that  there  are  assets 
out  of  which  the  legacy  should  be  paid  and  that  the  conditions  upon  which  the  legacy 
is  payable  have  been  performed.    Rogers  v.  State,  26  App.  144. 


ARTICLE   14.— ESTATES   UNDER   FIVE   HUNDRED   DOLLARS. 

8E0.  SEC. 

2576.     Duty  of  clerk,  notice,  hearing.         2577.  Creditors  contesting,  reappraisement. 
[Acts  1903,  p.  145.     In  force  April  23,  1908.] 

2576.  Duty  of  clerk,  notice,  hearing. — 194.  Upon  the  return  of  such 
inventory,  if  the  value  of  such  estate  does  not  exceed  five  hundred  dol- 
lars, the  clerk  shall  not  issue  letters,  but  shall  continue  further  pro- 
ceedings in  the  premises  until  the  next  term  of  the  court  thereafter; 
when  the  court,  if  no  opposition  be  made  thereto,  as  provided  in  the 
next  section,  shall  enter  a  decree  vesting  in  the  widow  all  the  title 
and  interest  of  the  decedent  in  such  estate  at  his  death,  and  directing 
that  no  letters  issue  thereon :  Provided,  That  should  the  next  succeeding 
term  of  the  circuit  court  not  commence  within  fifty-one  days  from  the 
date  of  the  filing  of  such  inventory,  such  widow  may  cause  a  brief  no- 
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tice  of  her  claim  and  the  filing  of  such  inventory  to  be  published  for  three 
successive  weeks  in  some  newspaper  published  in  such  county  and  of 
general  circulation  in  the  township  where  deceased  resided  at  the  time 
of  his  death;  or  she  may  give  such  notice  by  posting  one  copy  of  such 
notice  at  the  door  of  the  court  house  where  such  claim  is  pending,  and 
one  at  each  of  three  public  places  in  the  township  where  deceased  re- 
sided at  the  time  of  his  death,  which  notice  shall  be  published  or  posted 
in  the  week  following  the  filing  of  such  inventory,  and  shall  give  the 
date,  not  less  than  fifty-one  nor  more  than  sixty  days  from  the  filing 
of  such  inventory  on  which  the  decree  vesting  such  property  in  the 
widow  will  be  entered. 

This  act  amends  section  2576,  Bums'  R.  S.   1901.     See  note  to  such  section. 

When  the  estate  of  a  decedent  does  not  exceed  five  hundred  dollars  and  the  same 
is  set  off  to  the  widow,  she  is  invested  with  an  absolute  title  to  the  land  included 
in  the  estate  and  her  subsequent  marriage  does  not  prevent  a  conveyance  of  such 
land.     OdeU  v.  Reynolds,  166  Ind.  253. 

2577.  Creditors  contesting,  reappraisement. — 195.  That  any  creditor, 
heir  or  legatee  of  such  decedent  may,  at  such  succeeding  term  of  court 
or  within  fifty  day^  after  the  filing  of  such  inventory,  file  in  the  proper 
court  his  verified  petition  contesting  any  of  the  material  facts  set  forth 
in  such  inventory  and  appraisement,  thereby  showing  that  the  said  es- 
tate was  improperly  valued  and  that  estate  was  of  a  value  in  excess  of 
five  hundred  dollars,  or  that  property  of  said  estate  was  not  included 
in  the  inventory,  which,  if  properly  valued,  would  make  the  value  of 
the  estate  in  excess  of  five  hundred  dollars ;  in  such  case  the  court  shall 
appoint  two  other  disinterested  householders  of  the  county,  who  shall 
proceed  to  re-appraise  said  estate  under  the  same  regulations  as  in  the 
case  of  the  first  appraisement  and  shall  make  report  thereof  within  ten 
days  unless  for  good  reason  longer  time  be  given ;  and  if  said  appraisers 
find  such  estate  not  to  be  worth  over  five  hundred  dollars,  such  pro- 
ceedings shall  be  dismissed  at  the  cost  of  the  petitioner.  And  if,  at  any 
time,  any  executor  or  administrator  shall  discover  that  the  whole  estate 
of  the  decedent  is  not  worth  over  five  hundred  dollars  and  the  widow  of 
the  deceased  be  living  and  entitled  to  share  in  his  estate,  he  shall  so 
report  to  the  court,  when,  after  deducting  expenses  of  administration, 
the  court  shall  enter  a  decree  vesting  the  whole  of  such  estate  in  the 
widow  and  for  the  delivery  to  her  of  all  assets  of  the  estate  in  the  hands 
of  such  administrator  or  executor  and  the  revoking  of  their  letters. 

This  section  amends  section  2577,  Bums'  R.  S.  1901. 
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ARTICLE  16.— LIABILITY  OF  HEIRS  AND  DEVISEES. 

SEC. 

2507.     Liability   of   heirs,   devisees    and   distributees. 

2697.    Liability  of  heirs,  devisees  and  distributees. 

If  a  claim  ari:^es  out  of  a  breach  of  a  covenant  in  a  deed  executed  by  a  decedent, 
after  the  settlement  of  his  estate,  his  heirs  will  be  liable  for  the  payment  of  such 
claim  to  the  extent  of  the  property  received  by  them  from  the  estate.  Whittem  v. 
Kjrick,  31  App.  577. 

ARTICLE  17.— APPEAL  TO  SUPREME  COURT. 

SEO. 

2609.    Appeal,  how  taken,  bond. 
2609.    Appeal,  how  taken,  bond. 

An  appeal  in  an  action  brought  to  recover  the  assets  of  an  estate  is  not  governed 
by  the  statute  regulating  the  settlement  of  estates,  but  is  controlled  by  the  pro- 
visions of  the  civil  code.     Mark  v.  North,  155  Ind.  576. 

In  order  that  an  appeal  will  be  governed  by  the  statute  regulating  the  settlement 
of  estates,  the  probate  jurisdiction  of  the  court  must  be  invoked.  Baker  v.  Edwards, 
166  Ind.  53;  Rogers  v.  State,  26  App.  144. 

An  appeal  in  an  action  to  establish  and  admit  to  probate  an  alleged  will,  is  not 
•rovemed  by  the  statute  regulating  the  settlement  of  estates.  Morell  v.  Morell,  157 
Ind.   179. 

If  the  claim  of  an  administrator  for  services  is  disallowed  and  he  appeals,  the 
appeal  is  governed  by  the  statute  regulating  the  settlement  of  estates.  Moore  v.  Fer- 
guson, 163  Ind.  396. 

If  the  claim  of  an  administrator  is  disallowed  and  he  appeals,  he  must  make 
himself  as  the  administrator  of  the  estate  an  appellee.  Moore  v.  Ferguson,  163  Ind. 
396. 

If  a  person  filing  a  claimi  against  an  estate  appeals  from  the  judpnent,  be  must 
file  an  appeal  bond  or  the  appeal  will  be  dismissed.  Dallam  v.  Stockwell  Estate,  33 
App.  620. 


ARTICLE   18.— SUITS  ON  BONDS. 


SBC. 

2613.    Suits  on  bonds. 


2613.    Suits  on  bonds. 

An   administrator   de   bonis   non   may    sue   on   the   bond   of   a    prior   administrator, 
Sheeks  v.  State,  156  Ind.  608;  Michigan  Trust  Co.  v.  Probasoo,  29  App.  109, 
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CHAPTER    7. 

DESCENT. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEO. 

2631.     Bastard,  legitimacy,  inheritance.  2666.  Purchase  money,  interest  of  widow. 

2635a.  Escheated  land  in  Lawrence  and  2660.  Judicial  sale,  interest  of  wife. 

Monroe  counties.  2661.  Wife  barred  by  ante-nuptial  con- 
2635b.  fodlmia  Uniyersity  controls.  tract. 

2635e     Use  of  land,  desi<rnation.  2666.  Widow's  election  as  to  devise. 

2640.  Widow,  interest  in  land.  2666a.  Insane  widow,  election,  guardian's 

2641.  Widow  remarrying,  conveyance.  duty. 

2642.  Descent  from  wife  to  husband.  2669.  Judicial  sale,  right  of  wife,  parti- 
2648.     Widow's  interest  in  personal  estate.  tion. 

2651.  When  all  to  husband  or  wife.  2671.    Inheritance  from  wife. 

2652.  Widow,  rights  in  real  estate. 

2631.    Bastard,  legitimarcy,  inheritance. 

If  a  man  marries  the  mother  of  an  illegitimate  child  and  acknowledges  it  as  his 
own,  such  child  will  inherit  from  its  father,  although  such  marriage  occurs  in  an- 
other state.     Franklin  v.  Lee,  30  App.  31. 

[Acts  1903,  p.  152.    In  force  April  23,  1903.] 

2635a.  Escheated  land  in  Lawrence  and  Monroe  counties. — 1.  That 
in  all  cases  where  lands  located  in  Lawrence  or  Monroe  county  have 
escheated,  or  hereafter  shall  escheat  to  the*  state  for  want  of  heirs  or 
kindred  entitled  to  the  inheritance,  such  lands  shall  not  be  sold  by  the 
board  of  commissioners  of  the  county  where  such  estate  is  situated,  but 
the  title  to  all  of  such  lands  shall  be  and  remain  in  the  State  of  Indiana, 
and  such  lands  shall  be  devoted  to  educational  purposes. 

2635b.  Indiana  Uniyersity  controls. — 2.  The  control  and  manage- 
ment of  all  such  lands  shall  be  vested  in  the  Trustees  of  Indiana  Univer- 
sity, and  such  lands  may  be  used  by  said  trustees  for  any  proper  educa- 
tional purposes. 

2635c.  Use  of  land,  designation. — 3.  Said  Board  of  Trustees  may  in 
its  discretion  set  off  any  portion  of  such  grounds  to  the  use  of  the  State 
Board  of  Forestry  or  to  that  of  Purdue  University,  or  any  other  educa- 
tional or  scientific  institution  of  the  State. 

(313) 
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2640.  Widow,  interest  in  land. 

The  wife  of  a  man  has  an  inchoate  interest  in  his  land  which  becomes  absolute 
on  his  death  or  the  divesting  of  his  title  by  a  judicial  sale.  Baldwin  v.  Hell,  155 
Ind.  682;  Higgins  v.  Ormsby,  156  Ind.  82. 

A  wife  may  contract  for  the  extinguishment  of  her  inchoate  interest  in  the  lands 
of  her  husband  and  the  consideration  received  therefor  will  be  her  own  separate 
property.     Higgins  v.  Ormsby,  156  Ind.  82. 

When  a  husband  dies  seized  of  land  his  widow  takes  her  interest  therein  as  his 
heir.     Turner  v.  Heinberg,  30  App.  615. 

2641.  Widow  remarrying,  conveyance. 

If  a  widow  inherits  land  from  her  husband  and  she  has  a  child  or  children  alive 
by  him  and  she  remarries,  such  land  on  her  death  during  such  marriage  will  descend 
to  such  child  or  children,  and  she  can  not  during  such  marriage  by  any  act  deprive 
such  children  of  their  rights  without  their  consent.  Baker  v.  Edwards,  156  Ind. 
53;  Maynard  v.  Waidlich,  156  Ind.  562;  Pond  v.  Wood,  32  App.  28. 

If  a  widow  conveys  land  after  her  remarriage  which  she  is  prohibited  by  statute 
from  conveying  and  receives  other  land  in  exchange,  her  children  by  her  first  mar- 
riage will,  on  her  death,  inherit  the  land  conveyed  and  also  the  land  conveyed  to  the 
widow  in  exchange.    Pond  v.  Wood,  32  App.  28. 

If  a  widow  conveys  land  which  she  is  restricted  from  conveying  because  of  her 
remarriage,  and  the  vendee  obtains  a  decree  against  her  quieting  his  title  to  the  land 
she  will  be  bound  by  the  decree.    Maynard  v.  Waidlich,  156  Ind.  562. 

When  the  estate  of  a  man  does  not  exceed  $500  and  the  same  is  set  off  to  his 
widow  and  she  remarries,  she  may  convey  land  included  in  such  estate,  although 
she  may  have  children  alive  by  her  first  husband.     Odell  v.  Reynolds,  156  Ind.  253. 

2642.  Descent  from  wife  to  husband. 

If  a  husband  fails  to  elect  to  take  under  the  will  of  his  wife  one  third  of  her  real 
estate  will  descend  to  him.    Lahr  v.  Ulmer,  27  App.  107. 

If  a  married  woman  disposes  of  all  her  estate  by  will,  her  husband  by  acceptance 
of  the  provisions  of  the  will  nmy  prevent  any  portion  of  her  estate  vesting  in  him. 
Traudt  v.  Hagerman,  27  App.  150. 

If  a  husband  and  wife  mortgages  her  land  to  secure  money  loaned  for  his  benefit, 
nnd  by  the  mortgage  he  agrees  to  pay  the  debt,  the  interest  in  the  land  deaoending 
to  him  on  her  death  should  be  first  applied  in  payment  of  the  mortgage.  Herbert 
V.  Rupertus,  31  App.  563. 

If  a  husband  joins  his  wife  in  a  mortgage  of  her  land  and  by  the  mortgage  agrees 
to  pay  the  debt  secured,  and  such  land  is  sold  by  her  administrator  to  pay  the  mort- 
gage, such  husband  will  have  no  interest  in  the  land  as  against  the  purchaser  at 
such  sale.    Pearson  v.  Kepner,  29  App.  92. 

If  a  married  woman  is  divested  of  her  title  to  land  during  her  life,  her  husband 
will  not  have  any  interest  in  the  land  on  her  death.  Turner  v.  Heinberg,  30  App. 
615. 

2648.    Widow's  interest  in  personal  estate. . 

If  a  widow  desires  to  accept'  the  provisions  of  a  will  bequeathing  to  her  personal 
property  in  lieu  of  the  amount  given  her  by  statute,  she  must  make  such  acceptance 
in  writing  and  sign  and  acknowledge  the  same  before  an  officer  authorized  to  ti^e 
the  acknowledgment  of  deeds,  within  the  time  fixed  by  statute.  Miller  v.  Stephens, 
158  Ind.  438;  Hunt  v.  Hinshaw,  33  App.  75. 
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If  an  attempted  election  of  a  widow  to  accept  the  provisions  of  a  will  is  invalid 
her  personal  representative  may  object  to  such  election  and  have  the  same  set  aside. 
Miller  v.  Stephens,  158  Ind.  438. 

When  a  man  dies  testate  without  issue,  leaving  neither  father  or  mother,  a  refusal 
of  his  widow  to  accept  the  provisions  of  the  will  does  not  entitle  her  to  claim  all 
his  personal  estate.       Murphey  v.  Brown,  159  Ind.  10(5. 

2651.    When  all  to  husband  or  wife. 

If  a  husband  dies  intestate,  leaving  no  children  or  fathef  or  mother,  his  widow 
takes  all  his  estate.     Haugh  v.  Smelser,  31  App.  571. 

2662.    Widow,  rights  in  real  estate. 

The  wife  of  a  man  may,  during  his  life,  extinguish  her  inchoate  interest  in  his  land. 
Higgins  T.  Ormsby,  156  Ind.  82. 

When  the  equitable  interest  of  a  husband  in  land  is  sold  under  a  decree  for  pur- 
chase money,  his  widow  has  no  interest  in  the  land  on  his  death.  Schaefer  v.  Purvi- 
anoe,  160  Ind.  63. 

If  the  land  of  a  husband  is  sold  in  partition  proceedings,  his  widow  on  his  death 
will  not  have  any  interest  in  the  land,  although  she  was  not  a  party  to  such  pro- 
ceedings. Wagner  v.  Carskadon,  28  App.  573. 

2656.    Purchase  money,  interest  of  widow. 

The  wife  of  a  purchaser  of  land  has  no  interest  in  the  land  as  against  the  lien 
of  the  vendor  for  purchase  money,  and  she  is  not  a  necessary  party  to  a  suit  to 
foreclose  such  lien.    Sarver  v.  Glarkson,  156  Ind.  316. 

2660.  Judicial  sale,  interest  of  wife. 

If  the  interest  of  a  husband  in  land  is  sold  in  proceedings  for  partition,  his  widow 
will  not  have  any  interest  in  such  land  at  his  death,  although  she  was  not  a  party 
to  the  partition  proceedings.    Wagner  v.  Carskadon,  28  App.  573. 

2661.  Wife  barred  by  ante-nuptial  contract. 

The  execution  by  a  man  and  woman  in  contemplation  of  marriage  of  a  contract 
by  which  each  relinquishes  all  claims  to  the  property  of  the  other  at  death,  does 
not  create  a  jointure  in  favor  of  the  wife  so  as  to  bar  her  claims  as  widow  when  no 
property  is  described  nor  conveyances  executed.    Repp  v.  Lesher,  27  App.  360. 

2666.    Widow's  election  as  to  devise. 

If  the  win  of  a  husband  makes  provision  for  his  widow  and  she  takes  under  the 
will,  such  will  is  not  to  be  construed  as  disposing  of  any  of  the  property  held  by 
audi  widow  in  her  own  name  unless  it  clearly  appears  by  sudi  will  that  the  testator 
intended  that  if  the  widow  accepted  the  provisions  of  the  will  that  such  property 
should  be  subject  to  the  will.     Cameron  v.  Parish,   165  Ind.  320. 

If  a  widow  desires  to  accept  the  provisions  of  a  will  bequeathing  to  her  personal 
estate,  she  must  make  and  acknowledge  such  acceptance  in  writing  in  the  same 
manner  as  she  is  required  to  elect  in  case  of  the  devise  of  real  estate.  Miller  v. 
Stephens,  158  Ind.  438. 

If  a  widow  elects  to  take  under  a  will,  she  will  waive  her  claim  to  $500  of  per- 
sonal estate  given  her  by  statute  if  by  making  such  claim  the  intention  of  the 
testator  will  be  defeated.     Whetsell  v.  Louden,  25  App.  257. 

If  a  widow  dies  before  the  will  of  her  husband  is  admitted  to  probate,  her  admin- 


Digitized  by 


Google 


2G66a  DESCENT.  316 

istrator  may  recover  from  the  estate  of  the  husband  the  $600  of  pers<Mialt7  allowed 
to  widows,  although  provision  is  made  in  sudi  will  for  the  widow.  Welch  v.  Collier, 
27  App.  502. 

[Acts  1905,  p.  201.    In  force  March  4,  1905.] 

2666a.  Insane  widow,  election,  guardian's  duty. — 1.  That  where  lands 
and  personal  property,  or  either,  be  devised  or  bequeathed,  to  a  woman, 
or  a  pecuniary  or  other  provision  be  made  for  her  by  the  will  of  her 
late  husband,  in  lieu  of  her  right  to  lands  and  personal  property,  or 
either,  of  her  husband,  and  such  woman  shall  have  been  found  to  be 
insane  and  under  guardianship,  then  the  guardian  of  such  insane  woman 
shall  within  sixty  days  after  the  probate  of  the  will  file  his  petition 
in  the  circuit  court  to  which  he  reports  praying  the  court  to  determine 
and  order  whether  he,  as  such  guardian,  shall  elect  to  take  for  such 
widow  the  provision  made  for  her  in  said  will  or  to  take  the  provision 
made  for  her  by  law,  and  the  court  shall  hear  evidence  and  determine 
whether  it  is  for  the  best  interest  of  such  widow  to  take  under  said 
will  or  under  the  law,  and  shall  so  order  said  guardian,  and  said  guar- 
dian shall  thereupon  file  his  written  election  for  said  widow  pursuant 
to  such  order.  Such  election  shall  be  in  writing,  signed  by  such  guar- 
dian and  acknowledged  before  some  officer  authorized  to  take  the  ac- 
knowledgment of  deeds,  and  shall  be  made  immediately  after  the  deter- 
mination and  order  of  the  court  ss  aforesaid  and  be  filed  and  recorded  in 
the  oiBce  of  the  clerk  of  the  circuit  court  in  which  such  will  is  pro- 
bated and  recorded  by  such  clerk  in  the  record  of  wills,  reference  being 
made  from  such  record  to  the  book  and  page  in  which  the  will  is  recorded 
and  from  the  recdrd  of  the  will  to  the  book  and  page  in  which  such 
election  is  recorded. 

2669.    Judicial  sales,  right  of  wife,  partition. 

If  a  mort^pre  executed  by  a  husband  and  wife  is  foreclosed  and  the  land  sold 
the  wife  is  entitled  to  one-third  in  value  of  the  land  out  of  the  proceeds  of  such 
sale  as  against  general  judgment  creditors  of  the  husband  when  such  claim  of  the 
wife  was  not  put  in  issue  and  determined  in  the  foreclosure  proceedings.  Clements 
V.  Davis,  155  Ind.  624;  Bartmess  v.  Holliday,  27  App.  544. 

A  wife  may  transfer  her  inchoate  interest  in  the  lands  of  her  husband  before  his 
interest  therein  is  divested  and  the  creditors  of  the  husband  can  not  complain 
when  they  are  not  injured  by  such  transfer.  Baldwin  v.  Heil,  !.'>>  Ind.  t582;  Hiir- 
gins  V.  Ormsby,  156  Ind.  82. 

If  the  lands  of  a  husband  is  sold  at  judicial  sale  and  his  wife  obtains  partition, 
and  a  mortgage  is  foreclosed  on  all  of  the  land  but  the  decree  directs  that  the 
portion  not  set  off  to  the  wife  shall  be  sold  before  the  part  set  off  to  her  Ib  offered, 
a  sale  of  the  entire  tract  is  illegal  and  will  be  set  aside,  although  the  tracts  were 
first  offered  separately.     Smith  v.  Sparks,  162  Ind.  270. 

2671.    Inheritance  fttmi  wife. 

If  land  is  conveyed  to  a  wife,  in  consideration  of  a  release  by  her  for  the  benefit  of 
the  creditors  of  her  husband  of  her  inchoate  interest  in  all  his  property,  she  holds 
such  land  as  a  purchaser,  and  such  land  will  not  descend  to  the  husband  at  her  death 
to  the  exclusion  of  other  heirs.    Willson  v.  Miller,  30  App.  586. 


Digitized  by 


Google 


CHAPTER    8. 

GUARDIANSHIP. 
Section  numbers  to  notes  refer  to  Re^ed  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  ance  1901. 

ART.  ABT. 

1.    Or  INFANTS.    2682-2691.  2.    Or  tue  insane.    2715-2722. 


ARTICLE  l.-OF  INFANTS. 

SEC.  SEC. 

2682.    Minor,  cufltody,  tuition,  manage-       2690.    Marriage  of  female  ward. 

ment.  2691.     Bond,  suit  on,  law  governing. 

2688.     Removal  of  guardian,  marriage. 

2682.    Minor,  custody,  tuition,  management. 

The  guardian  of  an  orphan  minor  child  is  entitled  to  the  custody  and  control  of  the 
child  without  regard  to  the  wishes  of  the  child.    Palin  v.  Voliva,  158  Ind.  380'. 

The  right  of  a  father  to  the  custody  of  a  minor  child  is  not  absolute,  and  courts 
have  power  to  determine  as  to  the  custody  of  such  a  child,  and  the  welfare  and  happi- 
ness of  the  child  is  the  paramount  question  in  such  cases.  Berkshire  v.  Caley,  157 
Ind.  1. 

2688.    Removal  of  guardian,  marriage. 

If  a  demurrer  to  a  sufficient  petition  for  the  removal  of  a  guardian  is  overruled,  and 
the  guardian  refuses  to  answer,  he  may  be  removed  for  want  of  an  answer.  Voliva  v. 
Moffitt,  30  App.  225. 

2690.  Marriage  of  female  ward. 

The  statute  providing  that  the  marriage  of  a  female  ward  to  a  man  of  full  age  shall 
terminate  the  guardianship  does  not  remove  the  disability  of  infancy  from  such  ward 
nor  affect  her  ability  to  contract.    Shipley  v.  Smith,  162  Ind.  526. 

2691.  Bond,  suit  on,  law  governing. 

A  suit  on  the  bond  of  a  guardian  is  barred  by  the  statute  of  limitations  in  three 
years  after  final  settlement.     State  v.  Parsons,  156  Ind.  67. 
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ARTICLE  2.— OF  THE  INSANE. 

BEC.  ,  SEC. 

2715.  Proceedings  to  establiBh  unBOund       2721.    Duties  and  po^'ers  of  guardians. 

mind.  2722.    Termination  of  guardianship. 

2718.    Expenses  and  cost. 

2716.  Proceedings  to  establish  nnsound  mind. 

If  a  person  charged  to  be  of  unsound  mind  is  too  imbecile  to  apprehend  the  char- 
acter of  the  proceedings,  the  protection  of  his  interests  may  be  intrused  to  the  prose- 
cuting attorney,  and  after  judgment  is  rendered  the  court  may  refuse  to  allow  other 
attorneys  to  appeal  therefrom  in  the  name  of  such  insane  person.  Chase  v.  Chase, 
163  Ind.  178. 

2718.    Expenses  and  cost. 

If  a  person  alleged  to  be  insane  is  found  to  be  of  sound  mind,  judgment  for  costs  is 
to  be  rendered  against  the  person  making  the  complaint,  and  no  appeal  lies  from  such 
judgment.    State  v.  Branyan,  30  App.  602. 

2721.  Duties  and  powers  of  guardians. 

The  statute  providing  that,  if  guardians  of  minors  shall  fail  to  make  reports  every 
two  years,  they  shall  not  be  allowed  anything  for  services,  applies  to  guardians  of 
insane  persons.    Peterson  v.  Erwin,  28  App.  330. 

Duty  of  the  guardian  of  an  insane  ward  to  supply  such  ward  with  necessaries,  and 
when  suit  will  lie  therefor  against  the  guardian  and  competency  of  witnesses  to  testify 
on  the  trial.    Hart  v.  Miller,  29  App.  222;  Masters  v.  Jones,  158  Ind.  647. 

2722.  Termination  of  guardianship. 

•  The  death  of  an  insane  ward  terminates  the  guardianship,  and  the  guardian  should 
account  to  the  proper  person  for  the  estate  in  his  hands,  and  all  just  claims  may  be 
enforced  against  the  estate  of  the  ward.    Masters  v.  Jones,  158  Ind.  647. 


Digitized  by 


Google 


CHAPTER    9. 
WILLS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

▲BT.  ART. 

1.  "biAKOXQ — BEVOOATiON — ^EFFECT.    2732-     3.    ComxsT.    2765-2776. 

2741.  4.    Lost  wills.    2779. 

2.  Execution  Ain>  fbobate.    2746-2754. 

ARTICLE  1.— MAKING— REVOCATION— EFFECT. 

8BC  SEC. 

2732.     Marriage  of  testatrix,  revokes.         2741.     Lapsing  of  devises  and  legacies. 
2737.    Constmction  of  wills* 

2732.    Marriage  of  testatrix  revokes. 

If  a  married  woman  executes  a  will,  and  is  divorced,  her  remarriage  to  her  former 
husband  will  not  revoke  the  will.    Hibberd  v.  Trask,  160  Ind.  498. 

2737.    Constmction  of  wills. 

The  main  purpose  in  construing  a  will  is  to  arrive  at  the  intention  of  the  testator, 
and  to  ascertain  that  intention  all  words  and  clauses  in  a  will  are  to  be  considered, 
and  no  }K>rtion  rejected  if  a  reasonable  effect  can  be  given  thereto.  Fenstermaker  v. 
Holman,  158  Ind.  71;  Pate  v.  Bushong,  161  Ind.  533. 

A  devise  in  fee,  clearly  and  distinctly  made,  will  not  be  cut  down  or  modified  by  a 
•nbeequent  clause  in  the  will  which  does  not  clearly  and  distinctly  manifest  the  inten- 
tion of  the  testator  to  limit  such  devise.    Lumpkin  v.  Rodgers,  155  Ind.  285. 

If  land  is  devised  to  one  person,  and  by  a  subsequent  clause  the  same  land  is  de- 
vised to  another,  the  first  devisee  will  take  only  a  life  estate  in  the  land.  Fenster- 
maker V.  Holman,  158  Ind.  71;  Pate  v.  Bushong,  161  Ind.  533. 

2741.    Lapsing  of  devises  and  legacies. 

If  land  is  devised  imder  a  contract  made  between  the  testator  and  the  devisee  that 
the  devisee  shall  pay  a  sum  of  money  to  a  third  person,  the  death  of  the  devisee  be- 
fore the  death  of  the  testator  will  not  cause  the  devise  to  lapse.  Ballard  v.  Camplin, 
161  Ind.  16. 
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ARTICLE  2.— EXECUTION  AND  PROBATE. 

SEC.  8E0. 

2746.     Execution  of  will,  witnesses.  2754.    Proof  of  execution. 

2749.    Probate  of  will. 

2746.    Execution  of  will,  witnesses. 

The  wife  of  a  beneficiary  of  a  will  is  not  a  competent  witness  to  the  execution  of  the 
will.    Belledin  v.  Gooley,  157  Ind.  49. 

The  signatures  of  witnesses  to  a  will  is  a  sufficient  attestation  without  an  attesting 
clause.    Barricklow  v.  Stewart,  163  Ind.  438. 

If  goods  are  transferred  to  a  person  in  consideration  of  a  promise  by  such  person 
to  pay  a  sum  of  money  to  another  after  the  death  of  the  owner  of  the  property,  such 
arrangement  is  not  a  testamentary  disposition  of  the  property,  and  the  promise  may 
be  enforced.    Oldenburg  v.  Baird,  26  App.  379. 

2749.    Probate  of  will. 

No  petition  need  be  filed  for  the  probate  of  a  will,  the  presentation  of  the  will  to 
the  court,  with  a  request  that  it  be  admitted  to  probate,  being  all  that  is  required. 
Miller  v.  Coulter,  156  Ind.  290. 

2754.    Proof  of  execution. 

The  wife  of  a  beneficiary  of  a  will  is  not  a  competent  witness  to  the  execution  of  the 
will.    Belledin  v.  Gooley,  157  Ind.  49. 

The  validity  of  a  will  does  not  depend  upon  the  attesting  clause,  but  the  testimony 
of  the  attesting  witnesses  on  the  probate  of  the  will.  Barricklow  v.  Stewart,  163 
Ind.  438. 

If  all  the  witnesses  to  the  execution  of  a  will  are  dead,  the  declarations  of  such  wit- 
nesses as  to  the  execution  of  the  will  can  not  be  proven.  Morell  v.  Morell,  167 
Ind.  179. 

When  the  witnesses  to  the  execution  of  a  will  are  dead,  the  genuineness  of  the  sig- 
natures of  the  testator  and  of  the  witnesses  may  be  proven  by  persons  who  are  ac- 
quainted with  their  handwriting.    Morell  v.  Morell,  157  Ind.  179. 

In  an  application  to  secure  the  probate  of  a  will,  the  execution  of  which  is  denied, 
the  person  seeking  such  probate  must  establish  the  execution  of  the  will  by  a  pre- 
ponderance of  the  evidence.    Morell  v.  Morell,  157  Ind.  179. 

ARTICLE  3.— CONTEST. 

SEC.  SEC. 

2765.  Objections  to  probate.  2773.     Costs,  taxation. 

2766.  Complaint  to  contest  will.  2775.     Appeal  to  supreme  court. 
2768.     Notice,  hearing. 

2765.    Objections  to  probate. 

Objections  to  the  probate  of  a  will  must  be  made  in  writing,  verified  by  affidavit  that 
he  same  is  not  made  for  vexation  or  delay.     Miller  v.  Coulter,  156  Ind.  290. 

When  a  person  files  objections  to  the  probate  of  a  will  he  must  take  steps  to  bring 
the  interested  parties  into  court,  in  order  that  proceedings  to  probate  the  will  shall 
be  delayed.    McGeath  v.  Starr,  157  Ind.  320. 
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When  objections  are  made  to  the  actmission  of  a  will  to  probate,  the  executor  named 
in  the  will  may  employ  an  attorney  at  the  expense  of  the  estate  to  uphold  the  validity 
of  the  will.    Fillinger  v.  Conley,  163  Ind.  584. 

2766.    Complaint  to  contest  will. 

The  dismissal  of  an  action  to  cofltest  a  will  does  not  prevent  the  commencement  of 
another  contest  within  the  time  prescribed  by  statute  for  bringing  the  action.  Wait  v. 
Westfall,  161  Ind.  648. 

If  a  complaint  to  contest  a  will  does  not  state  that  the  testator  died  in  the  county 
where  the  complaint  is  filed,  or  that  he  left  an  estate  therein,  it  will  be  presumed  on 
appeal  that  the  necessary  facts  were  proven.    Whittoiberger  v.  Bower,  158  Ind.  673. 

2768.    Notice,  hearing. 

When  objections  are  filed  to  the  admission  of  a  will  to  probate,  steps  must  be  taken 
to  bring  the  interested  parties  into  court  in  order  to  delay  the  hearing  of  proof  of  the 
execution  of  the  will.    McGeath  v.  Starr,  157  Ind.  320. 

2773.    Costs,  taxation. 

The  taxation  of  costs  in  proceedings  to  contest  wills  is  largely  in  the  discretion  of 
the  trial  courts.    Whittenberger  v.  Bower,  158  Ind.  673. 

2775.    Appeal  to  supreme  conrt. 

Only  matters  of  law  can  be  assi^ed  as  error  on  appeal  from  proceedings  to  contest 
wills.    Wait  V.  Westfall,  161  Ind.  648. 

If  judgm^it  is  rendered  sustaining  a  will,  the  executor  of  the  will,  in  his  representa- 
tive capacity,  must  be  made  a  party  to  the  assignment  of  errors.  Wlusler  v.  Whisler, 
162  Ind.  136. 

ARTICLE  4.— LOST   WILLS. 

sxa 

2779.    Lost  will,  complaint,  proof. 

2779.    Lost  will,  complaint,  proof. 

A  complaint  to  establish  a  lost  will  must  allege  that  the  will  was  in  existence  at 
the  time  of  the  death  of  the  testator,  or  that  it  was  destroyed  in  his  lifetime  without 
his  ccmsent,  or  otherwise  fraudulently  disposed  of.    Kellogg  v.  Ridgely,  161  Ind.  110. 


Digitized  by 


Google 


Digitized  by 


Google 


PART  II. 

GENERAL  LAWS 


AGRICULTURE 

TO 

WEIGHTS  AND   MEASURES. 
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INDIANA  STATUTES. 


CHAPTER    10. 

AGRICULTUBE. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constmed  since  1901. 

▲BT.  ABT. 

1.   Ths  state  board.    2793a-2796d.  2.   County  societies.     2802a-280Gd. 

ARTICLE    1.— THE   STATE   BOARD. 

810.  SEC. 

2793&.  £xeiii|>ti<Mi  from  tazaiicm.  2796c.  Mortgage  of  property — Bonds. 

2796a^  May  borrow  money,  tuses.  2796d.  Bonda,  no  priority. 

27^6b.  Indebtedneds,  evidence  of. 

[Acts   1905,  p.  25.     In  force  April   16,  1906.] 

2793a.  Exemption  from  taxation. — 1.  That  any  and  all  mortgages, 
notes,  bonds  and  evidences  of  indebtedness  hereafter  issued  by  the  Indiana 
state  board  of  agriculture  and  secured  by  mortgage  upon  its  property, 
known  as  the  state  fair  grounds  in  Marion  county  and  near  to  the  city 
of  Indianapolis,  Indiana,  or  otherwise,  shall  not  be  listed  or  assessed,  but 
shall  be  exempt  from  taxation  in  this  state. 

See  sections  2786-2800,  Bums'  R.  S.    1901,  and  notea 

[Acts    1906,   p.    17.     In   force   February    17,   1905.] 

2796a.  Hay  borrow  money— Uses. — 1.  That  the  Indiana  state  board 
of  agriculture  be  and  is  hereby  authorized  and  empowered  to  borrow 
money  at  such  times  and  in  such  amounts  as  may  be  necessary  for  the 
payment  of  the  existing  indebtedness  now  outstanding  for  a  part  of  the 
real  property  of  the  said  state  board  of  agriculture,  known  as  the  state 
fair  grounds,  near  Indianapolis,  Marion  county,  Indiana;  and  other 
soins  from  time  to  time  for  the  purposes  of  erecting  and  maintaining 
proper  and  necessary  buildings  and  improvements  to  enable  it  at  all 
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times  to  carry  out,  perform  and  discharge  its  duties  in  giving  state  fairs 
and  other  purposes;  and  for  the  security  and  repayment  of  such  loans, 
with  interest,  to  mortgage  its  said  real  property,  consisting  of  about  two 
hundred  and  fourteen  (214)  acres,  situate  near  to  the  city  of  Indianapolisi 
Marion  county,  Indiana,  and  commonly  known  as  the  state  fair  grounds, 
together  with  the  improvements  now  and  hereafter  placed  thereon.  And 
the  said  board  is  authorized  and  empowered  to  apply  the  moneys  bor- 
rowed to  the  payment  of  a  certain  note  executed  to  Coliunbia  national 
bank  in  part  payment  of  the  purchase  price  of  said  two  hundred  and 
fourteen  (214)  acres  of  land,  and  also  of  an  existing  mortgage  on  a  part 
of  said  fair  grounds  and  premises  made  to  Mrs.  Theresa  H.  Smith;  and 
to  take  up  said  indebtedness  by  whomsoever  held  and  to  cancel  all  the 
notes,  mortgages  and  obligations  so  outstanding;  and  to  use  the  re- 
mainder of  any  sum  so  borrowed,  and  other  sums  hereafter  borrowed 
from  time  to  time,  in  erecting  new  buildings  on  said  fair  grounds  and  in 
making  and  maintaining  improvements  and  repairs.  But  the  aggregate 
indebtedness  occasioned  by  such  loans  shall  not  exceed  the  sum  of  eighty 
thousand  dollars  ($80,000.00)  at  any  one  time.  And  the  rate  of  interest 
shall  not  exceed  six  (6)  per  centum  per  annum. 

2796b.  Indebtedness — ^Evidence  of. — 2.  Any  and  all  notes,  bonds  or 
mortgages  given,  issued  or  executed  by  said  Indiana  state  board  of  agri- 
culture shall  be  authorized  by  a  majority  of  said  board  in  session  and 
signed  by  its  president  and  secretary  and  attested  by  its  corporate  seal. 

2796c.  Mortgage  of  property— Bonds. — 3.  The  said  board  shall  have 
power  from  time  to  time  to  mortgage  all  or  so  much  and  such  parts  of 
said  described  Indiana  state  fair  grounds  as  its  board  of  directors  may 
determine  in  manner  and  form  as  described  in  section  1.  To  secure  such 
loans  and  if  deemed  best  by  such  board,  then  the  Indiana  state  board  of 
agriculture  is  hereby  given  power  and  authority  under  this  act  to  issue 
bonds  as  well  as  notes  in  making  any  loan  or  loans  in  such  denominations 
and  amounts  as  the  said  board  may  from  time  to  time  determine,  with 
interest  coupons  attached  in  the  usual  manner;  such  notes  and  bonds  to 
be  made  payable  at  such  times  and  on  such  terms  and  conditions  as  may 
to  the  board  seem  best;  and  to  secure  such  bonds  as  well  as  notes  by  a 
mortgage  or  mortgages  upon  all  or  any  part  of  said  lands.  Any  and  all 
notes  and  bonds  so  authorized  bearing  such  rates  of  interest  as  may  be 
determined  not  exceeding  six  (6)  per  cent,  per  annum  and  secured  as 
aforesaid,  the  board  may  sell  from  time  to  time  at  such  prices  as  the 
majority  of  the  members  of  said  board  may  authorize  and  direct  at  not 
less  than  par. 

2796d.  Bonds,  no  priority. — 4.  In  case  bonds  are  issued  in  series  or 
otherwise  from  time  to  time  and  secured  as  aforesaid,  no  bond  shall  have 
any  priority  by  reason  of  the  time  or  order  of  sale  over  any  other  bonds 
of  the  series  secured  by  any  such  mortgage;  but  each  bond  secured  by 
any  mortgage  shall  be  secured  equally  and  ratably  by  such  security. 

Section  5  of  this  net  repeals  the  net  of  1881,  as  set  forth  in  sections  2796  to  2798, 
Bums'  R.  S.  1901. 
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ARTICLE  2.— COUNTY  SOCIETIES. 

SEC.  8E0. 

2S02a.  Appropriaticm  by  county.  2806c.  Interest — ^Tax  exemption. 

2802b.  Two  or  more  fairs,  division.  2806d.  Surplus,  retirement  of  bonda. 

2806b.  Mortgage  and   bonds. 

[Acte  1905,  p.  175.    In  force  April  15,  1906.] 

2802a.  Appropriation  by  county. — 1.  That  the  county  councils  and 
boards  of  county  commissioners  of  all  counties  in  the  state  of  Indiana 
are  hereby  authorized  and  empowered  to  appropriate  and  pay  to  any 
agricultural  fair  or  association,  in  which  the  people  of  such  county  are 
interested,  a  sum  not  exceeding  one  cent  on  the  one  hundred  dollars 
valuation  of  the  taxable  property  of  such  county  to  be  paid  out  of  the 
*?eneral  county  fund,  to  be  used  and  expended  only  for  premiums  on 
agricultural  and  horticultural  products  and  live  stock:  Provided,  The 
same  shall  not  apply  to  any  person,  association  or  corporation  conduct- 
ing such  fair  or  exhibition  for  gain;  nor  to  street  fairs  or  exhibitions, 
but  only  to  regularly  organized  lair  associations,  but  such  fair  or  exhi- 
bition must  be  given  only  for  the  promotion  of  the  interests  of  agri- 
culture, horticulture  and  stock  raising :  Provided  further,  No  part  of  such 
monry  shall  be  used  or  given  for  contests  of  speed. 

See  sections  2801-2811,  Bums  R.  S.  1901. 

2802b.  Two  or  more  fairs — ^Division. — 2.  In  all  counties  where  two 
or  more  such  fairs  or  exhibitions  are  conducted  as  provided  in  section 
one  of  this  act,  the  board  of  commissioners  of  such  county  may  appropriate 
to  each  of  such  fairs  or  associations  out  of  such  moneys  such  sums  as  it 
may  deem  proper  and  equitable,  provided  the  aggregate  sum  so  given 
shall  not  exceed  a  sum  equal  to  one  cent  on  the  one  hundred  dollars 
valuation  of  the  taxable  property  of  such  county. 

[Acts  1905,  p.   173.     In  force  March  4,   1905.] 

2806b.  Mortgage  and  bonds. — 1.  That  all  agricultural  or  horticul- 
tural societies  or  county  fairs  having  a  state  charter,  owning  not  less 
than  fifty  (50)  acres  of  real  estate  in  fee  simple,  may  issue  first  mort- 
gage bonds  in  a  maximum  amount  of  seventy-five  (75)  per  cent,  of  the 
value  of  the  real  estate  unimproved  for  the  purpose  of  paying  off  present 
incumbrance  or  making  permanent  improvements  on  the  association 
grounds. 

2806c.  Interest — Tax  exemption.— 2.  The  bonds  so  issued  shall  not 
bear  to  exceed  four  per  cent,  interest,  payable  annually,  and  shall  not  be 
listed  or  assessed,  but  shall  be  free  from  taxation  in  this  state  and  shall  not 
be  issued  for  a  longer  period  than  the  life  of  the  charter  of  the  association. 
However,  the  bonds  may  be  sold  at  a  less  price  than  the  par  value,  pro- 
vided such  action  is  endorsed  by  a  full  meeting  of  the  board  of  directors. 

2806d.  Snrplns — ^Retirement  of  bonds. — 3.  At  any  time  there  is  a  sur- 
plus in  the  association  treasury,  all  such  funds  not  needed  for  improve- 
ments on  the  grounds  shall  be  used  in  retiring  the  bonds;  said  bonds  to 
be  retired  in  the  order  of  their  seniority,  and  a  clause  embodying  this 
priviJej?e  to  be  inserted  in  all  bonds. 
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OHAPTEB    11. 

ANIMALS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ART. 

2.    Dogs.     2855-2859.  3.    Diseases.     2889a-2889c. 

ARTICLE  "^.— DOGS. 

SEC.  SEC. 

2855.     Harboring  untaxed  dogs.  2859.     Register    of    daima — Surplus    funds. 

2858.     Claims  for  damages. 

2825.    Harboring  untaxed  dogs. 

An  indictment  for  harboring  an  untaxed  dog  which  follows  the  language  of  the 
statute  is  sufficient.     State  v.  Thompson,  25  App.  581. 

2858.  Claims  for  damages. 

The  statute  providing  for  the  payment  of  dantages  to  owners  of  sheep  killed  or 
injured  by  dogs,  applies  to  persons  engaged  in  buying  and  selling  sheep,  as  well  as 
to  raisers  of  sheep.     Wa^-ne  Tp.  v.  JefTery,  29  App.  574. 

2859.  Begister  of  claims — Snrplus  funds. 

Claims  for  damages  on  account  of  injuries  by  dogs  to  animals  must  be  reported 
to  the  trustee  of  the  township  in  which  the  injury  occurred,  without  r^ard  to  the 
township  in  which  the  claimant  resides.  Wayne  Tp.  v.  Jeffery,  29  App.  574. 

ARTICLE   3.— DISEASES. 

8E0.  SEC. 

2889a.    Disposal  of  dead  hogs.  2889c.    Road  supervisor's  duty,  costs. 

2889b.     Penalty. 

[Acts  1903,  p.  324.     In  force  March  9,  1903.] 

2889a«  Disposal  of  dead  hogs.— 1.  That  it  shall  be  the  duty  of  every 
owner  or  occupant  of  land  outside  of  incorporated  cities  and  towns 
to  bury  or  cremate  the  carcass  of  every  hog  found  upon  such  land  im- 
mediately after  such  owner  or  occupant  shall  have  knowledge  of  the 
death  of  such  hog.  It  shall  be  the  duty  of  every  owner  or  occupant  of 
any  premises  in  any  incorporated  city  or  town,  on  which  premises  is 
found  the  carcass  of  any  hog,  to  bury,  cremate  or  deliver  or  cause  to 
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be  delivered  to  some  rendering  or  desiccating  establishment,  immediately 
after  such  owner  or  occupant  shall  have  knowledge  of  the  death  of 
such  hog.  It  shall  also  be  the  duty  of  every  owner  or  occupant  of  any 
land  or  premises  within  the  state  on  which  the  carcass  of  any  animal 
other  than  a  hog  is  found,  to  bury,  cremate  or  deliver  or  cause  to  be 
delivered  to  some  rendering  or  desiccating  establishment,  immediately 
after  such  owner  or  occupant  shall  have  knowledge  of  the  death  of  such 
animaL  It  shall  further  be  the  duty  of  every  supervisor  of  roads  to 
bury  or  cremate  the  carcass  of  every  hog  found  in  any  highway  within 
his  district,  immediately  after  such  supervisor  shall  have  knowledge 
of  the  death  of  such  hog.  It  shall  further  be  the  duty  of  such  supervisor 
to  bury,  cremate  or  deliver  or  cause  to  be  delivered  to  some  rendering 
or  desiccating  establishment  the  carcass  of  every  animal,  other  than  a 
hog,  found  in  any  highway  within  his  district,  immediately  after  such 
supervisor  shall  have  knowledge  of  the  death  of  such  animal. 

See  sections  2866-2889,  Burns*  R.   S.,   11)01. 

2889b.  Penalty. — 2.  Any  person  or  officer  who  shall  violate  any  of 
the  provisions  of  this  act  by  failing  to  so  bury,  cremate  or  deliver  or 
cause  to  be  delivered  to  such  rendering  or  desiccating  establishment 
the  carcass  of  any  animal,  as  required  by  the  provisions  of  this  act, 
within  twenty-four  hours  after  knowledge  of  the  death  of  such  animal 
shall  come  to  such  officer  or  person,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  in  any  sum  not  less 
than  five  dollars  nor  more  than  twenty-five  dollars. 

2889c.  Soad  supervisor's  duty,  costs. — 3.  It  shall  be  the  duty  of  every 
supervisor  of  roads  to  enforce  the  provisions  of  this  law,  and  if  he  shall 
have  knowledge  that  any  owner  or  occupant  of  any  land  shall  have 
failed  to  comply  with  any  of  the  provisions  of  this  act,  it  shall  be  his 
duty  to  bury,  cremate  or  deliver  or  cause  to  be  delivered  to  some  ren- 
dering or  desiccating  establishment  the  carcass  of  such  animal  as  pro- 
vided for  in  this  act,  and  to  collect  the  cost  thereof  and  two  dollars 
per  day  additional  for  his  services  from  such  owner  or  occupant. 
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CHAPTER     13. 

ASSIGNMENTS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

SectioiiB  omitted  have  not  been  construed  since  1901. 

SEC. 

2890.     Failing  debtors  making  assignments. 

2899.    Failing  debtors  making  assignments. 

If  a  mortgage  executed  by  a  debtor  in  favor  of  creditors  before  he  makes  an 
assignment  is  not  accepted  until  after  the  assignment  becomes  effective,  such  mortgage 
will  not  relate  back  prior  to  the  assignment  so  as  to  make  the  nK>rtgagee6  prefer- 
ence creditors.     Reagan  v.  First  National  Bank,   157  Ind.  623. 
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OHAPTEB    14. 
BANKS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ABT. 

1.  Of  discount  and  deposit.    2922-2934.  .3.     Private  banks.     2994a-2994j. 

2.  bAViNGS   banks.     2958-2988. 

ARTICLE  l.-OF  DISCOUNT  AND  DEPOSIT. 

SEC.  SEC. 

2922     Directors.  2934.     Transfers,   when  void. 

2927.     Stock    payments. 

2922.    Directors. 

Liability  of  the  directors  of  banks  for  losses  occasioned  by  their  negligence  or 
mismanagement  of  the  business  of  the  bank.     Coddington  v.  Canaday,   157  Ind.  243. 

2927.    Stock  payments. 

What  may  be  received   in  payment   for  stock  in   a  bank.     Coddington  v.   Cana- 
day,   157   Ind.  243. 

2934.    Transfers,  when  void. 

If  a  bank,  while  solvent,  procures  a  loan  imder  an  agreement  to  assign  certain 
obligati<xiB  bs  collateral  security,  such  assignment  may  be  made  after  the  bank  has 
become  inaolvent.     Harris  v.  Randolph  Co.  Bank,  157  Ind.   120. 

ARTICLE  2.— SAVINGS  BANKS. 


8.     Investments. 

2988.     Pay  of  oflBcers 

1.     Reserve,  deposit. 

[Acts   1903,  p.  211. 

In  force  March  7,  1903 

2958.  Investments.— 19.  It  shall  be  lawful  for  the  trustees  of  any  sav- 
ings bank  to  invest  the  money  deposited  therein  only  as  follows,  to  wit : 
First,  in  the  stocks  or  bonds  or  treasury  notes  of  the  United  States; 
second,  in  the  stocks  or  bonds  of  this  State;  third,  in  the  orders  or 
bonds  of  any  county,  city  or  town  in  this  State,  issued  pursuant  to  the 
authority  of  law;  fourth,  in  the  stocks  or  bonds  of  any  State  in  the 
Union  that  has,  for  five  years  previous  to  such  investment  being  made, 
regularly  paid  the  interest  on  its  legal  bonded  debt  in  lawful  money  of 
the  United  States;  fifth,  in  bonds  or  notes  secured  by  mortgage  or 
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unincumbered  real  estate  situate  in  the  county  where  the  bank  is  located 
or  in  an  adjoining  county  in  Indiana,  or  in  any  adjoining  county  in 
an  adjoining  State  (or  in  any  other  county  in  the  State  of  Indiana) 
worth,  exclusive  of  perishable  improvements,  at  least  twice  the  amount 
loaned  thereon;  sixth,  in  promissory  notes  or  bills  of  exchange  before 
their  maturity,  payable  at  some  chartered  bank  within  this  State,  and 
having  not  to  exceed  twelve  months  to  run  from  the  date  of  the  loan 
or  purchase,  made  or  endorsed  by  two  or  more  responsible  freeholders, 
one  of  whom  at  least  shall  be  a  resident  of  the  State  of  Indiana:  Pro- 
TJtded,  That  no  such  note  or  bill  shall  exceed  the  sum  of  ten  thousand 
dollars,  and  that  no  more  than  ten  thousand  dollars  shall  be  loaned 
on  the  same  security;  seventh,  in  real  estate  subject  to  the  provisions 
of  Section  24;  eighth,  in  dealing  in  exchange,  by  purchasing  and  selling 
sight  or  time  drafts  payable  out  of  this  State:  Provided,  That  no  such 
draft  shall  be  for  a  larger  sum  than  ten  thousand  dollars,  nor  shall 
any  time  draft  payable  out  of  the  State  be  so  purchased  which  shall 
have,  at  time  of  such  purchase,  more  than  sixty  (60)  days  to  run 
until  it  matures:  And  provided,  also,  That  not  more  than  one  draft 
shall  be  held  by  any  such  bank,  at  any  one  time,  which  is  secured  by 
the  same  endorsers,  or  by  any  of  the  same  endorsers. 

See  sections  2940-2994,  Burns'  R.   S.    1901. 

This  section  amends  section  2958,  Bums'  R.  S.  i901. 

[Acts  1903,  p.  321.     In  force  April  23,  1903.] 

2961.  Besene,  deposit. — 22.  The  trustees  may  keep  in  reserve  not 
exceeding  twenty  (20)  per  cent,  of  the  total  amount  of  deposits,  with- 
out investment,  or  deposit  the  same  on  call,  with  or  without  interest, 
in  any  bank  in  this  state,  organized  under  the  laws  thereof,  or  under 
the  laws  of  the  United  States,  or  in  any  National  Bank  in  the  United 
States. 

This  section  amends  section  2961,  Burns'  R.  S.   1901. 

[Acts  1903,  p.  337.     In  force  April  23,  1903.] 

2988.  Pay  of  officers. — 49.  It  shall  be  lawful  to  pay  trustees  of  sav- 
ings banks,  acting  as  officers  or  agents  of  the  same,  whose  duties  re- 
quire and  receive  their  regular  and  faithful  attendance  at  the  bank, 
such  compensation  as  in  the  opinion  of  the  majority  of  the  board  of 
trustees  shall  be  just  and  reasonable;  but  such  majority  shall  not  in- 
clude any  trustee  or  trustees  to  whom  such  compensation  shall  be  voted, 
and  the  vote  fixing  or  altering  the  compensation  of  any  officer  or  agent 
who  is  also  a  trustee,  shall  be  transmitted  to  the  auditor  of  state,  with 
the  names  of  the  yeas  and  nays  upon  such  vote,  for  his  information; 
and  when  the  deposits  of  any  savings  bank  shall  reach  or  exceed  the 
sum  of  one  hundred  and  fifty  thousand  dollars,  the  trustees  may,  with 
the  written  approval  of  the  auditor  of  state,  allow  the  president  for 
his  services  a  sum  not  exceeding  one  thousand  dollars  per  annum,  and 
with  the  like  consent  may  allow  each  member  of  the  finance  committee 
not  exceeding  the  rate  of  six  hundred  dollars  per  annum  for  their  ser- 
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vices,  such  committee,  however,  not  to  exceed  three  members ;  and  when 
the  deposits  of  any  savings  bank  shall  reach  or  exceed  five  hundred 
thousand  dollars,  the  trustees  may,  with  the  written  approval  of  the 
auditor  of  state,  allow  the  president  of  such  bank  for  his  services  a 
sum  not  exceeding  fifteen  hundred  dollars  per  annum,  and  with  the 
like  consent  may  allow  each  member  of  the  finance  conmiittee  not  ex- 
ceeding the  rate  of  seven  hundred  and  fifty  doUars  per  annum  for  their 
services;  such  committee,  however,  not  to  exceed  three  members.  And 
when  the  deposits  of  any  such  savings  bank  shall  exceed  nine  hundred 
thousand  dollars,  and  with  the  like  consent  of  the  auditor  of  srtate, 
the  trustees  may  allow  the  president  a  sum  not  exceeding  five  thousand 
dollars  per  annum  for  his  services,  and  the  members  of  such  finance 
committee  a  sum  not  exceeding  fifteen  hundred  dollars  per  annum  each 
for  their  services:  And  provided^  That  the  members  of  such  finance 
committee  in  no  event  shall  exceed  three  in  number:  Provided,  further, 
That  in  the  event  the  auditor  of  state  finds  that  the  compensation  paid 
to  the  officers  named  herein  is  excessive  he  shall  have  power  to  revoke 
his  approval  of  the  same. 

This  act  amends  section  2988,  Burns'  R.  S.   1901. 

ARTICLE  3.— PRIVATE  BANKS. 


SEC. 

SEC. 

2994a. 

Private  banking. 

2994g. 

Penalties. 

2994b. 

Assets. 

2994h. 

Property  in  trust,  instrument  filed, 

2994c. 

Statement  to  auditor  of  state. 

fee. 

2994d. 

Oath  as  to  capital  paid  in,  cer- 

29941. 

Depositor's  lien. 

tificate. 

2994J. 

Suits,  service  of  process. 

29946. 

Reports  to  auditor,  publication. 

. 

29941. 

Posted   list  of   owners,    changes, 
notice. 

[Acts  1905,  p.   182.     In  force  April  16,  1905.] 

2994a.  Private  banking. — 1.  That  every  partnership,  firm  or  indi- 
vidual transacting  a  banking  business  within  this  state  or  using  the 
word  bank,  banker  or  banking  in  connection  with  his  or  its  business 
shall  be  subject  to  the  provisions  of  this  act. 

2994b.  Assets.— 2.  That  from  and  after  July  1st,  1905,  it  shall  be 
unlawful  for  any  partnership,  firm  or  individual  to  transact  a  banking 
business  in  this  state  unless  such  partnership,  firm  or  individual  has 
property  of  the  cash  value  of  at  least  ten  thousand  dollars.  Such 
property  shall  be  in  money,  bank  furniture  and  fixtures  or  real  estate 
for  the  conduct  of  the  business  of  such  bank,  all  to  be  set  apart  and 
kept  good  and  unimpaired  for  the  security  of  the  creditors  of  any  such 
bank,  and  provided  that  the  real  estate,  bank  furniture  and  fixtures 
shall  not  constitute  more  than  one-third  in  amount  and  value  of  the 
entire  capital  of  such  bank. 
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2994c.  Statement  to  Auditor  of  State. — 3.  Every  partnership,  firm  or 
individual  now  transacting  or  hereafter  desiring  to  transact  a  banking 
business  in  this  state,  shall,  under  oath,  file  with  the  auditor  of  state, 
a  full,  complete  detailed  statement  of 

First.    The  name  of  the  bank  or  proposed  bank. 

Second.  A  copy  of  the  articles  of  copartnership  and  agreement  if 
a  copartnership  under  which  the  business  of  the  bank  is  being  or  is  to 
be  conducted,  which  shall  be  executed  and  acknowledged  by  all  the 
parties  interested  therein,  and  at  least  one  of  whom  shall  be  at  all 
times  a  resident  of  the  State  of  Indiana.  K  a  banking  business  is  being 
or  is  to  be  transacted  or  carried  on  by  an  individual,  such  individual 
shall  at  all  times,  while  in  such  banking  business  be  a  resident  of  the 
State  of  Indiana  and  the  statement  herein  required  shall  so  show. 

Third.  The  county  and  city  or  town  in  which  the  bank  is  to  be  located 
and  the  business  carried  on. 

Fourth.  The  amount  of  capital  paid  into  the  business,  and  to  be 
kept  and  maintained  at  all  times  in  the  business. 

Fifth.  A  statement  that  the  responsibility  and  net  worth  of  the  in- 
dividual members  of  such  firm,  partnership  or  individual  is  equal  to 
an  amount  at  least  double  the  amount  of  capital  paid  into  such  bank  as 
herein  provided. 

Sixth.  If  not  disclosed  in  the  partnership  agreement,  then  the  names 
of  the  officers,  agents  or  employes  in  the  active  charge  of  and  manage- 
ment of  the  business  of  the  bank.  Every  partnership,  firm  or  individual 
now  doing  a  banking  business  in  this  state  shall  on  or  before  July  1, 
1905,  file  with  the  auditor  of  state  a  detailed  statement  as  provided 
herein. 

2994d.  Oath  as  to  capital  paid  in — Certificate. — 4.  Whenever,  after 
the  filing  of  the  statement  provided  in  section  3  of  this  act  and  the 
payment  to  the  auditor  of  state,  for  the  state,  the  sum  of  five  dollars, 
and  the  filing  with  the  auditor  of  state,  the  oath  of  some  member  of 
the  partnership,  firm  or  individual,  that  the  capital  has  been  paid  in  as 
provided  for  and  in  compliance  with  section  3  of  this  act,  then  the  state 
auditor  shall,  without  unnecessary  delay,  issue  to  such  partnership,  firm 
or  individual,  a  certificate  or  charter,  authorizing  such  partnership,  firm 
or  individual  to  transact  a  banking  business. 

2994e.  Beports  to  auditor — ^Publication. — 5.  Every  bank,  partner- 
ship, firm  or  individual  transacting  a  banking  business  under  the  pro- 
visions of  this  act  shall  make  to  the  auditor  of  state  not  less  than  two 
reports  each  year,  according  to  the  form  which  may  be  described  [pre- 
scribed] by  the  auditor  of  state,  which  report  shall  be  verified  by  some 
member  of  the  firm,  partnership  or  the  individual  owner  of  such  bank, 
and  which  said  report  shall  be  of  the  same  general  form  and  character 
as  is  required  by  the  auditor  of  state  of  corporations  organized  and 
doing  business  under  the  general  banking  laws  of  the  state,  a  copy  of 
which  said  report  shall  be  published  in  some  newspaper  printed  and 
published  in  the  town  or  city  where  such  bank  is  located,  and  if  no 
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paper  is  published  in  such  town  or  city  then  in  some  newspaper  of 
general  circulation  printed  and  published  in  the  county  seat  of  the 
county  where  such  bank  is  located. 

2994f.  Posted  list  of  owners— Changes— Notice. — 6.  There  shall  be 
posted  in  the  room  of  every  bank,  doing  business  under  the  provisions 
of  this  act,  and  in  plain  view  of  its  customers,  a  printed  list  of  all  the 
owners  of,  and  parties  interested  in,  such  bank,  and  the  statement  that 
this  is  a  private  bank.  Should  the  interest  of  any  member  of  such 
partnership  or  firm,  or  of  an  individual  doing  a  banking  business  under 
the  provisions  of  this  act,  change  either  by  death,  devise,  sale  or  other- 
wise, then  and  in  that  case  the  auditor  of  state  shall  be  notified  of  such 
change  and  the  notice  printed  in  the  room  of  any  such  bank  as  herein 
provided  shall  be  changed  accordingly. 

2994g.  Penalties. — 7.  Any  person,  firm,  or  copartnership  violating 
any  of  the  provisions  of  this  act  shall  be  fined  in  any  sum  not  exceeding 
one  thousand  dollars,  to  which  may  be  added  for  the  second  offense 
imprisonment  in  the  state  prison  for  any  term  not  exceeding  two  years. 

2994h.  Property  in  trust — ^Instrument  filed — Fee. — 8.  Should  any 
bank  organized  under  the  provisions  of  this  act,  or  any  owner  or  owners 
thereof,  hold  any  property  in  trust  for  another,  the  fact  of  such  trust, 
the  general  nature  and  character  thereof,  the  acceptance  of  the  same 
and  the  amount  so  held  shall  be  set  forth  in  an  instrument  to  be  executed 
by  the  trustee  and  acknowledged  by  him  before  a  notary  public.  Within 
forty-five  days  after  the  execution  of  such  an  instrument,  it  shall  be 
filed  with  the  auditor  of  state  with  a  record  fee  of  one  dollar  for  the 
state. 

29941.  Depositors'  lien. — 9.  The  depositors  in  any  such  bank  shall 
have  a  first  lien  on  the  assets  of  such  bank,  in  case  it  is  wound  up,  to  the 
amount  of  their  several  deposits.  And  for  any  balance  remaining 
unpaid,  such  depositors  shall  share  in  the  general  assets  of  the  owner 
or  owners,  alike  with  general  creditors. 

2994J.  Suits,  service  of  process. — 10.  Any  bank  organized  and  doing 
business  under  the  provisions  of  this  act  shall  have  the  right  to  sue 
and  be  sued  under  the  name  under  which  such  bank  is  authorized  to 
transact  its  business.  Service  of  summons  or  other  process  of  court 
upon  the  officer  or  agent  in  charge  of  the  business  of  such  bank  shall 
be  good  and  sufiicient  service  to  give  the  court  jurisdiction  and  any 
judgment  obtained  against  such  bank  shall  be  valid  and  binding  against 
all  the  persons  interested  therein. 
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BENEVOLENT   INSTITUTIONS. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  since  1901. 

AST.  ART. 

3.      Government.     3023a.  8.      Soldiers'     and     sailors'     obphahs' 

5.      The  deaf  and  dumb.     3075a.  home.    3159a,  3159b. 

6^  ViLLAOB  FOB  EFILXPTI08.     3134a-  13.        ThE   INSANE.      3206a-3232b. 

3134v.  16.      County   hospitals.     3250al*3250jl. 

ARTICLE  3— GOVERNMENT. 

SEC. 

3023a.  Railroads  through  grounds. 

[Acts   1903,  p.  210.     In  force  March  9,   1903.] 

3023a.  Bailroads  through  grounds. — 1.  That  no  railroad,  street  rail- 
road or  electric  railroad  shall  be  located  or  constructed  upon,  across  or 
through  any  grounds  owned,  held,  used  or  occupied  by  the  State  of 
Indiana  for  any  penal,  correctional,  reformatory,  charitable,  educational, 
or  other  state  institution,  except  upon  a  written  contract  made  between 
the  company  constructing  the  same  and  a  commission  composed  of  the 
governor,  auditor  of  state  and  attorney-general,  acting  for  the  State, 
which  contract  shall  fully  state  the  terms  and  conditions  upon  which 
such  railway  shall  be  built  and  operated  within  and  upon  the  grounds 
of  the  State. 

ARTICLE  5.— THE  DEAF  AND  DUMB. 

SEC. 

3075a.     Sale  of  land,  new  location,  appropriation. 

3075a.    Sale  of  land,  new  location,  appropriation. 

By  an  act  of  1903,  Acts  1903,  page  400,  and  the  act  of  1905,  Acta  1905.  page  432, 
a  commission  was  authorized  to  sell  the  real  estate  used  and  occupied  by  the  Institu- 
tion for  the  education  of  the  Deaf  and  Dumb  in  the  city  of  Indianapolis,  and  to 
purchase  land  for  the  relocation  of  such  Institution,  and  an  appropriatian  was  made 
for  such  purchase  and  the  erection  of  new  buildings. 
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ARTICLE   6  %— VILLAGE    FOR  EPILEPTICS. 


SBC. 

SEC. 

3134a. 

Village  for  epileptics. 

31341. 

3134b. 

Coumusaion  to  locate. 

3134m. 

3134c 

Purchase  of  land. 

3134n. 

3134<L 

Trustees,   appointment,   terms, 
compensation. 

31340. 

3134e. 

Superintendent,  selection. 

3134p. 

3134f. 

Superintendent,  duties. 

3134q. 

3134g. 

Employes. 

3134r. 

3134h. 

BuHding  plans. 

31348. 

31341. 

Contract,  bids,  bonds. 

3134t. 

3134J. 

Appropriation. 

3134U. 

3134k. 

Labor  l^  epileptics — First  ad- 
missions. 

3134V. 

Admission,  proclamation. 
Maintenance  appropriation. 
Elegibles,  allotment. 
Application,  form,  hearing,  ad- 
mission. 
Clothing,  conveyance  to  village. 
Costs,  payment  by  county. 
Transfer  from  hospitals,  costs. 
Order  of  admissions. 
Rules  and  regulations. 
Discharge. 
Trustees,  meetings. 


[Acts  1905,  p.  483.     In  force  March  6,  1905.] 

3134a.  Village  for  epileptics. — 1.  That  there  shall  be  established  in 
this  state  a  village  for  epileptics,  the  object  of  which  shall  be  the  scien- 
tific treatment,  education,  employment  and  custody  of  epileptics,  and 
which  shall  be  known  as  the  Indiana  village  for  epileptics.  In  the 
establishment  of  this  institution,  the  general  assembly  recognizes  the 
duty  of  the  state  to  provide  proper  care  for  such  of  its  citizens  as  are, 
or  may  become,  aflPected  with  the  disease  of  epilepsy. 

3134b.  Commission  to  locate.— 2.  The  governor  shall,  within  ninety 
(90)  days  after  the  taking  effect  of  this  act,  appoint  three  (3)  com- 
missioners, citizens  of  this  state,  not  more  than  two  (2)  of  whom  shall 
be  members  of  the  same  political  party,  who  shall  constitute  a  com- 
mission to  decide  upon  a  location,  and  purchase  the  land  upon  which  to 
establish  said  village  for  epileptics,  and  selection  may  be  by  agreement 
of  the  majority  of  the  members.  In  the  selection  of  a  suitable  site  for 
this  purpose,  said  commissioners  shall  take  into  consideration  the  ful- 
fillment of  the  object  above  stated,  and  also  the  natural  advafitages  of 
the  location,  for  varied  forms  of  husbandry,  brick-making,  if  possible, 
adequate  and  suitable  drainage  and  water  supply,  railroad  advantages, 
for  all  necessary  building  and  its  general  adaptability,  so  as  to  provide 
for  the  erection  of  a  model  village  for  epileptics.  Said  commissioners 
shall  not  take  into  consideration  any  offer  of  land  or  other  donation  or 
inducement  in  deciding  upon  the  location  for  the  village  proposed  by 
this  act.  Said  commissioners  shall  receive  five  ($5.00)  dollars  per  day 
while  actually  employed  and  actual  traveKng  expenses  until  such  land 
is  purchased,  which  must  be  within  one  (1)  year  of  the  taking  effect 
of  this  act. 

3134c.  Purchase  of  land. — 3.  Said  commissioners  shall  purchase  not 
less  than  one  thousand  (1,000)  acres  of  land  for  the  purpose  of  said 
village  for  epileptics;  the  title  to  the  land  shall  be  good  and  sufScient, 
shall  be  approved  by  the  attorney-general,  and  shall  be  taken  in  the 
name  of  the  State  of  Indiana. 
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3134d.  Trustees — ^Appointment — Terms  —  Compensation. — 4.  When 
said  land  shall  have  been  purchased,  the  governor  shall  appoint  a  board 
of  three  (3)  trustees,  not  more  than  two  (2)  of  whom  shall  belong  to 
the  same  political  party,  to  whom  shall  be  intrusted  the  government 
and  control  of  said  village  for  epileptics.  One  shall  serve  for  one  (1) 
year,  one  for  two  (2)  years,  and  one  for  three  (3)  years,  as  may  be  desig- 
nated by  the  governor  at  the  time  of  their  appointment;  and  at  the 
expiration  of  the  term  of  oflBce  of  each  member  of  the  board,  his  suc- 
cessor shall  be  appointed  in  the  manner  and  by  the  authority  as  here- 
tofore provided,  for  the  term  of  three  (3)  years.  When  a  vacancy 
occurs  in  the  board  of  trustees  otherwise  than  at  the  expiration  of  the 
term  of  oflSce  of  one  of  its  members,  such  vacancy  shall  be  filled  by  an 
appointment  by;  the  governor  for  the  unexpired  term.  And  it  is  hereby 
provided  that  the  governor  may  remove  any  of  the  trustees  from  oflSce 
for  misconduct  or  neglect  of  duty,  after  an  opportunity  to  be  heard 
upon  vnritten  charges.  Said  trustees  shall  receive  four  hundred 
($400.00)  dollars  per  year  each  for  their  services,  and  they  shall  be 
allowed  their  reasonable  traveling  and  other  official  expenses,  to  be 
paid  as  other  expenses  of  said  institution  are  paid. 

3134e.  Superintendent — Selection.— 5.  Said  board  of  trustees  shall  at 
once  select  a  superintendent,  who  shall  be  a  reputable  physician  and 
surgeon  experienced  in  a  similar  institution  or  in  an  institution  for  the 
insane,  who  shall  also  act  as  the  medical  engineer  in  the  construction 
and  development  of  the  village  contemplated  by  this  act. 

3134f.  Superintendent— Duties. — 6.  The  superintendent  shall  be  the 
chief  executive  officer  of  the  village,  and  shall  have  the  care  and  control 
of  everything  connected  therewith,  under  such  rules  and  regulations  as 
may  be  established  by  the  board  of  trustees.  He  shall  see  that  the  sev- 
eral officers  and  employes  of  the  institution  faithfully  and  diligently 
discharge  their  respective  duties.  He  shall  employ  such  officers  and 
employes  as  he  may  think  proper,  under  the  above  mentioned  rules  and 
regulations,  and  assign  them  their  duties,  and  may,  at  pleasure,  discharge 
them. 

3134g.  Employes. — 7.  No  political  consideration  shall  be  given  in  the 
selection  or  discharge  of  any  officer  or  employe,  and  the  members  of 
said  board  of  trustees  shall  not  solicit  or  request  the  superintendent  to 
appoint  any  person  to  a  position  in  the  institution.  The  salaries  of  all 
officials  and  employes  shall  be  fixed  by  the  board  of  trustees. 

3134h.  Building  plans. — 8.  Said  board  of  trustees  shall  promptly 
procure  plans,  which  shall  be  agreed  upon  by  its  members,  or  a  majority 
of  them,  and  its  superintendent,  and  construct  and  equip  in  a  suitable 
manner  the  buildings  necessary  for  said  village  for  epileptics.  The  plans 
shall  provide  for  suitable  and  substantial  buildings  and  necessary  appur- 
tenances, and  shall  embody  the  best  ideas  of  sanitary  and  standard  con- 
struction. All  plans  shall,  before  adoption,  be  submitted  to  the  board 
of  state  charities  for  suggestion. 

3134i.  Contract — ^Bids — Bonds. — 9.  After  proper  advertisement  of 
the  letting,  a  contract  of  construction  and  equipment  of  said  buildings 
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shall  be  awarded  to  the  lowest  and  best  bidders.  The  successful  bidder 
shall  give  sufficient  bond  to  the  satisfaction  of  the  board  of  trustees 
and  the  governor. 

3134J.  Appropriation. — 10.  There  is  hereby  appropriated  out  of  any 
funds  not  otherwise  appropriated,  one  hundred  and  fifty  thousand  ($150,- 
000)  dollars,  or  so  much  thereof  as  may  be  necessary,  for  the  purchase 
of  the  land  and  for  the  erection  and  equipment  of  the  buildings  author- 
ized by  this  act. 

3134k.  Labor  by  epileptics — ^First  admissions. — 11.  When  the  institu- 
tion has  advanced  sufficiently  to  employ  the  labor  of  any  epileptic,  the 
board  of  trustees  is  authorized  to  receive  patients,  in  the  order  men- 
tioned, who  may  be  employed  for  that  purpose,  first,  from  the  poor  asy- 
lums, jails,  orphans'  homes  or  other  county  institutions;  then  from  de- 
pendent or  other  indigent  classes,  elsewhere  in  the  state,  outside  of  insti- 
tutions, and  third,  from  state  hospitals,  or  institutions,  upon  the  recom- 
mendation of  superintendents  of  such  institutions:  Provided,  That  no 
hopelessly  or  violently  insane  person  shall  be  transferred  to  the  Indiana 
village  for  epileptics.  Hopeful  cases  shall,  in  all  instances,  have  the 
preference  in  all  admissions.  The  cost  of  their  maintenance  shall  be 
paid  out  of  the  construction  fund  until  the  first  day  of  June,  1907,  or 
until  otherwise  provided  for. 

3134L  Admission — ^Proclamation. — 12.  When  a  sufficient  number  of 
buildings  shall  have  been  completed  and  equipped  for  the  admission  of 
patients,  the  governor  shall  be  advised  of  the  fact,  and  shall  thereupon 
issue  a  proclamation  to  that  effect. 

3134nL  Maintenance — Appropriation. — 18.  For  the  maintenance  of 
the  institution,  there  is  hereby  appropriated  a  per  capita  allowance  at 
the  rate  of  two  hundred  ($200.00)  dollars  per  year  for  each  patient, 
based  upon  the  report  of  daily  average  number  of  patients  present  each 
month,  which  report  shall  be  certified  to  by  the  board  of  state  charities. 
The  maintenance  fund  shall  be  immediately  available  upon  the  issuance 
of  the  governor's  proclamation,  and  shall  continue  until  the  conclusion 
of  the  next  session  of  the  legislature. 

3134n.  Eligibles — ^Allotment. — 14.  All  epileptic  persons  who  have  a 
legal  settlement  in  this  state  shall  be  considered  admissible  as  inmates 
of  the  Indiana  village  for  epileptics.  The  number  of  inmates  shall  be 
allotted  among  the  several  counties  of  the  state  according  to  their  popu- 
lation ;  said  quota  to  be  apportioned  among  the  several  classes  of  epilep- 
tics in  such  manner  as  may  be  deemed  by  the  trustees  for  th»  best  inter- 
ests of  the  state. 

3134o.  Application,  form — Hearing — ^Admission. — 15.  Such  epileptic 
persons  shall  be  committed  to  said  village  for  epileptics  by  the  judges  of 
the  circuit  courts  in  the  various  counties,  and  any  such  cause  shall  be 
heard  in  chambers.  A  reputable  citizen  of  the  county  from  which  an 
application  is  to  be  made,  shall  make  an  application  under  oath  setting 
forth  information  substantially  as  follows:  The  age,  sex,  race,  general 
mental  and  physical  condition,  and  residence  of  the  applicant,  whether 
such  applicant  is  under  the  charge  of  a  guardian  or  parents,  and,  where 
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known,  the  cause  and  duration  of  the  epileptic  condition,  and  such  other 
facts  regarding  the  applicant's  personal  and  family  history  as  the  trus- 
tees may  require;  which  facts  shall  be  submitted  to  the  judge  of  the 
circuit  court  having  jurisdiction  over  that  county,  together  with  a  cer- 
tificate of  a  reputable  physician  that  the  applicant  is  admissible  under  the 
rules  of  the  board  of  trustees,  and  is  free  from  any  infectious  or  con- 
tagious disease  and  from  vermin.  When  such  statements  have  been  filed, 
the  said  judge  shall  appoint  two  medical  examiners  who  shall  be  physi- 
cians of  not  less  than  five  (5)  years'  experience  in  the  general  practice 
of  medicine  and  surgery,  and  not  related  to  the  person  for  whom  appli- 
cation is  made  by  consanguinity  or  marriage.  It  shall  be  the  duty  of 
said  medical  examiners  to  carefully  and  separately  examine  said  person 
for  whom  application  is  made  and  separately  certify  in  writing  to  said 
judge  whether  said  person  is  an  epileptic  or  subject  to  epileptic  seizures. 
In  his  discretion  the  judge  may  call  additional  witnesses  until  fully  satis- 
fied of  the  condition  as  to  epilepsy  of  the  person  under  inquiry.  If  it 
shall  appear  to  the  judge  that  the  person  is  afflicted  with  epilep^,  he 
shall  enter  an  order  of  commitment  in  the  proper  record,  at  the  same 
time  directing  the  clerk  of  the  circuit  court  to  forthwith  apply  to  the 
superintendent  of  the  Indiana  village  for  epileptics  for  the  admission 
of  said  person  to  said  village,  and  to  transmit  with  said  application  to 
said  superintendent,  for  his  information,  copies  of  all  statements  and 
certificates  submitted,  certified  to  be  such  under  the  seal  of  the  court. 
Upon  receiving  said  application  and  transcript  of  statements  and  certifi- 
cates, said  superintendent  of  the  Indiana  village  for  epileptics  shall  im- 
mediately determine  upon  the  information  therein  contained,  whether  or 
not  the  case  is  admissible ;  and  if  there  shall  be  room  within  the  inistitu- 
tion  of  which  he  is  superintendent,  he  shall  at  once  notify  the  proper 
clerk  of  the  acceptance  of  the  application  for  admission.  Should  there 
be  no  room  in  the  village  for  epileptics,  the  superintendent  shall  suspend 
the  application  for  further  consideration  when  vacancies  do  occur. 

3134p.  Clothing — Conveyance  to  village. — 16.  The  clerk  of  the  proper 
court,  upon  receipt  of  the  acceptance  of  the  application  for  the  admission 
of  the  epileptic  person  to  the  Indiana  village  for  epileptics,  shall  report 
the  same  to  the  judge,  whereupon  the  judge  shall  instruct  the  county 
clerk  to  see  that  the  patient  is  supplied  with  proper  clothing,  and  if 
not  otherwise  furnished,  he  shall  furnish  said  clothing,  at  the  expense  of 
the  county.  If  the  judge  deems  it  proper  to  entrust  the  conveyance  of 
the  patient  to  his  friend,  parent,  guardian  or  representative,  he  may  issue 
the  warrant  to  such  friend,  parent,  guardian  or  representative,  instead 
of  to  the  sheriff.  If  no  other  provision  is  made  for  a  custodian,  then  the 
jud^e  shall  issue  a  warrant  to  the  sheriff,  who  shall  transfer  said  patient 
to  said  village  for  epileptics  in  the  same  manner  and  in  acordance  with 
the  same  forms  as  are  now  provided  by  law  for  the  transfer  of  patients 
to  insane  hospitals,  so  far  as  they  are  applicable:  Provided,  That  no 
female  epileptic  patient  shall  be  taken  to  or  from  said  village  for  epilei>- 
tics  except  she  be  in  the  care  of  or  accompanied  by  a  woman. 

3134q.    Costs— Payment  by  county.— 17.    The  expense  of  clothing  the 
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patient,  if  not  paid  by  himself  or  his  relatives  or  friends,  shall  be  paid  by 
the  county;  and  if  furnished  by  the  institution,  shall  be  collected  from 
the  county,  as  now  provided  in  the  case  of  insane  patients  in  the  hospitals 
for  the  insane.  The  traveling  or  incidental  expenses  of  the  patient,  and 
also  of  the  officer  or  person  in  charge  of  said  patient,  to  and  from  said 
institution,  shall  be  paid  by  the  county;  the  fees  of  medical  examiners 
and  other  officers,  witnesses  and  persons,  growing  out  of  the  proceedings 
for  commitment  of  the  patient  to  said  village  for  epileptics,  shall  be  paid 
in  the  same  manner  and  at  the  same  rate  as  provided  by  law  for  the  in- 
quiries concerning  the  commitment  of  insane  persons  to  the  state  hospitals 
for  the  insane. 

3134r.  Transfer  from  hospitals — Costs. — 18.  At  any  time  it  is  found 
desirable  to  transfer  any  patient  from  any  hospital  for  the  insane  in 
this  state,  or  from  the  school  for  feeble  minded  youth  to  the  Indiana 
village  for  epileptics,  such  patient  may  be  transferred  upon  the  recom- 
mendation of  the  medical  superintendent  or  superintendents  of  such  hos- 
pital for  the  insane  or  school  for  feeble  minded  youth,  and  the  superin- 
tendent of  the  Indiana  village  for  epileptics.  If  desirable  at  any  time, 
such  case  may  be  referred  to  the  secretary  of  the  board  of  state  charities 
for  investigation  and  recommendation.  The  cost  of  transfer  of  any  pa- 
tient from  one  institution  to  another  shall  be  paid  by  the  institution 
making  the  transfer,  and  shall  be  paid  out  of  the  maintenance  fund  of 
said  institution ;  and  upon  the  receipt  of  proper  receipt  and  vouchers  for 
such  expense,  the  auditor  shall  allow  credit  to  the  maintenance  fund 
of  such  institution  for  a  like  amount  from  the  general  fund. 

3134b.  Order  of  admissions. — 19.  When  said  village  for  epileptics  is 
prepared  to  receive  patients  it  shall  receive  them  in  the  order  as  provided 
for  in  section  11  of  this  act,  it  being  understood  that  such  acceptance 
shall  be  distributed  equitably  among  the  several  institutions.  It  is  fur- 
ther provided  that  commitments  shall  be  instituted  for  inmates  of  the 
school  for  feeble  minded  youth  whom  it  may  be  desirable  to  transfer 
to  the  Indiana  village  for  epileptics  in  the  same  manner  as  is  herein 
prescribed  for  other  patients,  and  the  cost  of  such  commitment  shall  be 
paid  out  of  the  maintenance  fund  and  credited  by  the  auditor  of  state 
in  same  manner  as  prescribed  for  the  expense  of  transfer  in  section  18. 

3134t.  Bules  and  regulations. — ^20.  The  board  of  trustees  is  empow- 
ered to  make  such  rules  and  regulations  respecting  the  care,  custody 
and  discipline  of  patients  and  the  management  of  the  institution  and  its 
affairs  as  it  may  deem  best  for  the  interests  of  the  patients  and  the  state. 
All  persons  admitted  to  the  institution  shall,  until  properly  discharged 
from  said  institution,  be  under  the  custody  and  control  of  the  superin- 
tendent; and  the  superintendent  may,  subject  to  such  regulation  as  the 
trustees  see  fit  to  adopt,  restrain  and  discipline  any  patient  in  such  man- 
ner as  he  may  judge  is  demanded  for  the  welfare  of  the  patient  and  the 
proper  conduct  of  the  institution. 

3134iL  Discharge. — ^21.  No  person  shall  be  discharged  from  the  said 
village  for  epileptics  until,  in  the  jud^rment  of  the  superintendent,  the 
mental  and  physical  condition  of  the  patient  justifies  it. 


Digitized  by 


Google 


§    3134v  BENEVOLENT  INSTITUTIONS.  342 

3134v.  Trustees — ^Meetings. — 22.  The  board  of  trustees  shall  meet 
once  each  month.  They  shall  keep  a  full  account  of  their  proceedings  in 
a  book  to  be  provided  for  that  purpose.  The  superintendent  shall  make 
monthly  reports  to  the  trustees,  shall  make  a  full  report  to  them  at 
their  annual  meeting,  and  the  trustees  at  that  meeting  shall  make  a  full 
report  to  the  general  assembly,  accompanying  the  same  with  the  annual 
report  of  the  superintendent.  The  keeping  of  records,  inventories  and 
accounts  shall  be,  so  far  as  practicable,  in  conformity  with  existing  laws 
regarding  institutions  for  the  insane,  and  settlement  shall  be  made  with 
the  auditor  of  state  monthly,  in  accordance  with  existing  laws. 

ARTICLE   8.— SOLDIERS'   .VND   SAILORS'   ORPHANS'   HOME. 

SEC.  SEC. 

3150a.     Agents  to  secure  homes.  3159b.  Per    diem,    expenfies,    appropriation. 

[Acts  1903,  p.   118.     In  force  April  23,  1903.] 

3159a.  Agents  to  secure  homes. — 1.  That  it  shall  be  the  duty  of  the 
trustees  and  superintendent  of  the  Indiana  Soldiers'  and  Sailors'  Or- 
phans' Home  to  employ  an  agent  or  agents,  whose  duty  it  shall  be  to 
procure  homes  in  private  families  for  the  inmates  of  said  institution, 
and  visit  said  inmates  in  homes  so  procured;  that  said  board  of  trus- 
tees and  superintendent  shall  formulate  such  rules  and  regulations  gov- 
erning said  agent  or  agents  as  in  their  opinion  will  be  for  the  best 
interests  of  the  wards  of  said  institution  and  of  the  state. 

3159b.  Per  diem,  expenses,  appropriation. — 2.  For  the  per  diem  and 
expenses  of  said  agent  or  agents  there  is  hereby  appropriated  out  of  any 
moneys  in  the  state  treasury  not  otherwise  appropriated  the  sum  of 
two  thousand  ($2,000.00)  dollars  annually,  or  so  much  thereof  as  shall  be 
necessary  to  cover  the  per  diem  and  expenses  of  said  agent  or  agents; 
the  per  diem  of  said  agent  or  agents  not  to  exceed  three  (3)  dollars 
per  day.  And  the  per  diem  and  expenses  of  such  agent  or  agents  as 
may  be  employed  by  the  trustees  and  superintendent  of  the  Indiana 
Soldiers'  and  Sailors'  Orphans'  Home  shall  be  paid  out  of  the  moneys 
so  appropriated,  and  it  shall  be  the  duty  of  the  auditor  of  state,  upon 
the  receipt  from  the  trustees  and  superintendent  of  a  statement  of 
services  and  expenses  of  said  agent  or  agents  to  draw  his  warrant  upon 
the  treasurer  of  state  for  the  amount  so  certified. 

ARTICLE    13.— THE   INSANE. 

SEC.  SEC. 

3206a.  Superintendents,    salaries.  3232b.  Trustees,   appointment,   duties,   pow- 

3209.     Admission  of  patients.  ers. 

3232a.  Southeastern   district,    admission   to 
hospital. 

[Acts  1903,  p.  166.     In  force  April  23,  1903.] 

3206a.  Superintendents,  salaries. — 1.  That  the  several  boards  of 
trustees  for  the  Central  Hospital  for  the  Insane,  the  Northern  Hospital 
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for  the  Insane,  the  Southern  Hospital  for  the  Insane  and  the  Eastern 
Hospital  for  the  Insane  are  hereby  authorized  to  fix  at  their  discretion 
the  amount  of  compensation  of  the  several  superintendents  of  said  hos- 
pitals respectively:  Provided,  That  the  consent  of  the  governor  shall 
have  been  first  secured  in  each  case. 

3209.    Admission  of  patients. 

If  a  person  is  declared  on  examination  to  be  insane  and  is  admitted  to  the  hospital 
ior  the  insane,  and  is  afterwards  discharged  as  cured,  persons  subsequently  dealing 
with  the  insane  person  are  no  required  to  take  notice  of  the  inquest  proceedings  when 
such  insane  person  is  apparently  sane  at  the  time  of  the  dealing.  Leinss  v.  Weiss,  33 
App.   344. 

[Acts  1905,  p.  26.     In  force  April   15,   1905.] 

3232a.  Southeastern  district — ^Admission  to  hospital. — 8.  The  counties 
of  Monroe,  Brown,  Bartholomew,  Lawrence,  Jackson^  Jennings,  Ripley, 
Dearborn,  Ohio,  Switzerland,  Jefferson,  Scott,  Clark,  Floyd  and  Wash- 
ington are  hereby  constituted  and  designated  as  the  southeastern  district, 
and  all  persons  resident  in  said  district  heretofore  or  hereafter  adjudged 
insane  and  eligible  to  admission  to  an  insane  hospital  as  heretofore,  now 
or  hereafter  provided  by  law,  shall  be  admitted  to  and  cared  for  by  the 
hospital  herein  provided  for,  and  when  said  Southeastern  hospital  for 
the  insane  shall  be  completed,  organized  and  ready  for  the  reception  of 
patients,  the  governor  shall  issue  his  proclamation  reciting  such  facts, 
and  he  shall  thereupon  order  transferred  from  the  Central  hospital  for 
the  insane  to  said  Southeastern  hospital  for  the  insane  all  inmates  therein 
at  such  time  who  shall  have  been  committed  from  any  of  the  counties 
hereintofore  named  in  this  section,  and  from  and  after  the  issuance  of 
such  proclamation  all  persons  having  a  legal  settlement  in  either  of  said 
counties,  who  shall  be  adjudged  insane  and  eligible  for  admission  to  a 
hospital  for  the  insane  under  any  law  then  or  thereafter  in  force,  shall 
be  received  by  and  cared  for  by  said  Southeastern  hospital  for  the  insane. 
The  governor  shall  have  power  to  require  the  superintendent  of  the  said 
Southeastern  hospital  for  the  insane  to  remove  from  the  Central  hospital 
for  the  insane  all  inmates  whose  removal  is  provided  for  in  this  section, 
and  the  expense  of  such  removal  shall  be  paid,  as  by  law  provided,  out 
of  the  funds  hereafter  appropriated  for  the  maintenance  of  said  South- 
eastern hospital  for  the  insane :  Provided,  That  the  governor  of  Indiana 
may  transfer  any  county  to  or  from  said  district,  as  public  convenience 
may  require. 

Sections  1  to  7  of  this  act  provides  for  the  appointment  by  the  governor  of  com- 
missioners to  locate  and  construct  in  the  southeastern  portion  of  the  state  an  addi- 
tional hospital  for  the  insane,  and  sections  10  and  11  defines  additional  powers  of 
sucli  commissioners  and  makes  appropriations  for  carrying  on  the  work. 

3232b.  Trustees — ^Appointment — ^Duties,  powers. — 9.  Upon  or  before 
the  completion  of  the  said  Southeastern  hospital  for  the  insane  the  gov- 
ernor shall  appoint  a  board  of  three  trustees  for  the  management  thereof 
in  all  respects  as  provided  by  the  acts  of  the  creneral  assembly  of  Indiana 
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of  1897,  page  157,  in  force  March  5, 1897,  so  far  as  said  act  may  be  appli- 
cable, and  the  governor  shall,  in  making  such  appointments,  fix  the  time 
when  such  trustees  shall  take  office,  and  the  said  board  of  trustees  so  to 
be  appointed  shall  qualify,  organize,  serve,  control,  conduct,  manage  and 
govern  said  Southeastern  hospital  for  the  insane  under  and  pursuant  to 
all  laws  now  or  hereafter  in  force  in  reference  to  the  Northern,  Eastern 
and  Southern  hospitals  for  the  insane  so  far  as  the  same  may  be  appli- 
cable and  pertinent;  and  said  board  of  trustees  shall  have  and  enjoy 
the  same  tenure  of  office,  pay,  powfers,  privileges  and  responsibilities  as 
are  now  or  may  hereafter  be  conf en'ed  by  law  upon  the  boards  of  trustees 
of  said  last  mentioned  hospitals,  all  under  and  pursuant  to  the  same  rules 
and  laws,  so  far  as  applicable  and  pertinent,  and  all  laws  and  parts  of 
laws  not  in  conflict  with  this  act  heretofore  or  hereafter  enacted  for  the 
government  and  control  of  said  Northern,  Eastern  and  Southern  hospitals 
for  the  insane,  so  far  as  applicable,  are  extended  to  and  declared  to  em- 
brace and  govern  said  Southeastern  hospital  for  the  insane. 

ARTK  LE    16.— COrXTY   H0SP1TAI>S. 

8EC.  8EC. 

3250a  1.     Establishing  county  hospitals.  3250el.  Officers,   selection,  by-lawn. 

3250bl.     Contracts  with  county  commis-  3250fl.  Poor,    duty   of    trustees,    expense, 

si<meTS.  '  3250gl.  Patients  for  pay. 

8250cl.    Gtoveming  board,   appointm«!ity  3250h].  Patients  of  physicians. 

terms.  325011.  Counties  joining 

3250dl.    Meetings  of  hospital  board.  3250J1.  Appropriations,   tax  levy. 

[Acts  1903,  p.  167.     In  force  April  23,   1903.] 

S250al.  Establishing  county  hospitals. — 1.  That  whenever  it  shall 
appear  to  the  board  of  county  commissioners  of  any  county  in  the  state 
of  Indiana,  by  petition  or  otherwise,  that  there  is  a  demand  for  a  hospital 
within  such  county,  and  that  the  interests  of  the  county  and  its  citizens 
will  be  best  subserved  by  the  establishment  and  maintenance  of  such  hos- 
pital, such  board  shall  be  empowered  to  provide  such  hospital  by  pur- 
chasing suitable  grounds  therefor,  and  constructing  suitable  buildings 
thereon,  and  otherwise  improving  the  same  for  hospital  purposes,  and  to 
fully  equip  and  furnish  such  hospital,  and  to  receive  and  accept  donations 
in  property  or  money  therefor,  and  to  do  all  and  singular  the  things 
necessary  to  acquire,  establish,  construct,  equip  and  maintain  such  hos- 
pital: Providedy  however ,  That  if  the  real  estate  or  grounds  for  such 
hospital  shall  be  acquired  by  purchase  at  a  cost  to  the  county  of  one 
thousand  dollars  or  more,  and  said  grounds  shall  be  of  the  value  of  one 
thousand  dollars  or  more,  then  said  board  shall  only  be  empowered  to 
purchase  same  with  the  consent  of  the  county  council. 

S250bl.  Oontracts  with  county  commissioners. — 2.  That  in  any  county 
in  this  state  where  a  hospital  association  has  been  or  may  hereafter  be 
organized  and  incorporated  under  any  law  of  this  state,  if  such  associa- 
tion shall  convey  or  cause  to  be  conveyed  to  any  such  county  suitable 
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and  acceptable  grounds  for  a  hospital  ftite  for  the  purpose  of  a  hospital 
in  such  county,  and  such  association  shall  also  guarantee  the  furnishings 
and  equipments  for  such  hospital,  and  shall  satisfy  such  board  of  county 
eommisioners  of  such  county  of  its  ability  to  make  good  such  guarantee, 
or  in  any  county  in  this  state  where  there  is,  or  where  there  may  here- 
after be,  such  hospital  association  organized  and  incorporated  under  any 
law  of  this  state,  and  where  such  county  is  itself  the  owner  of  grounds 
with  a  building  or  buildings  already  constructed  thereon,  not  otherwise 
at  the  time  in  actual  use,  which  grounds  would  afford  an  acceptable  ^ite, 
and  which  buildings  by  remodeling  and  repairing,  and  by  properly  fur- 
nishing and  equipping  the  same,  could  be  made  suitable  for  a  hospital 
and  for  hospital  purposes,  and  such  association  shall  guarantee  at  its 
own  expense  the  necessary  remodeling  and  repairing  of  the  said  building 
or  buildings  and  the  proper  furnishing  and  equipment  thereof  for  such 
hospital  uses  and  purposes,  and  shall  satisfy  such  board  of  county  com- 
missioners of  such  county  of  its  ability  to  make  good  such  guarantee, 
then  such  board  of  county  commissioners  is  hereby  empowered  on  behalf 
of  such  county  wherein  the  grounds  for  such  hospital  site  are  to  be  con- 
veyed by  such  hospital  association  therein,  to  such  county,  to  enter  into 
contracts  with  such  association  with  reference  to  the  construction  of 
suitable  buildings  for  hospital  purposes  upon  such  grounds  to  be  con- 
veyed, and  when  conveyances  are  made,  to  construct  thereon  such  build- 
ings, and  at  the  expense  of  the  said  county,  and  in  any  county  where 
the  grounds  with  buildings  already  thereon,  are  owned  by  the  county, 
but  where  the  remodeling  and  repairing,  furnishing  and  equipment 
thereof  so  as  to  make  such  buildings  suitable  for  hospital  purposes  are 
to  be  done,  made,  furnished  and  provided  by  the  said  association  and 
at  its  own  cost  and  expense,  then  the  board  of  county  commissioners 
in  the  said  county,  is  hereby  empowered  to  enter  into  contracts  with  the 
said  hospital  association  for  the  leasing  on  the  part  of  the  said  county, 
to  the  said  hospital  association,  for  the  purposes  of  such  hospital,  of  the 
said  property,  and  for  such  period  of  time  when  used  for  such  purposes, 
but  to  revert  and  the  possession  thereof  to  be  surrendered  to  said  county 
when  not  so  used,  and  upon  such  other  terms  and  conditions  as  by  and 
between  the  said  county  and  the  said  hospital  association,  may  be  mutu- 
ally agreed  upon.     [As  amended,  Artfi  1905.  p.  37.] 

3250cl.  Ooveming  board,  appointment,  terms. — 3.  Such  hospital  and 
the  affairs  and  business  thereof  shall  be  under  the  management  and  con- 
trol of  a  governing  board,  consisting  of  eleven  members,  three  of  whom 
shall  be  composed  of  the  county  commissioners  of  such  county,  and  if 
such  hospital  shall  be  provided  [and]  acquired  without  the  aid  of  a 
hospital  association,  as  in  this  act  provided,  the  remaining  eight  members 
thereof  shall  be  appointed  by  the  jud^e  of  the  circuit  court  of  such 
county.  And  the  members  of  said  board  so  appointed  by  said  Judge  shall 
be  appointed  to  serve  for  terms  as  follows:  Pour  of  said  members  so 
appointed  to  serve  for  a  period  of  one  year  and  four  for  two  years,  and 
annually  therafter,  on  the  first  Monday  of  June  of  each  year,  such  judge 
shall  appoint  successors  to  the  members  of  such  governing  board,  other 
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than  said  members  composed  of  county  commissioners,  whose  terms 
expire  at  the  date  of  such  appointments,  and  such  successors  shall  each 
serve  for  the  term  of  two  years :  Provided,  however,  That  if  such  hospital 
shall  be  acquired  and  equipped  with  the  aid  of  a  hospital  association, 
as  in  section  2  of  this  act  provided,  then  said  members  of  said  governing 
board,  other  than  said  county  commissioners,  four  shall  be  selected  by 
said  hospital  association  so  conveying  the  grounds  and  hospital  site  and 
supplying  furniture  and  equipment  for  such  hospital,  and  four  shall  be 
appointed  by  the  judge  of  the  circuit  court,  and  their  terms  of  oflftce 
shall  be  the  same  as  provided  in  this  section  in  cases  of  hospitals  acquired 
and  provided  without  the  aid  of  such  associations,  and  the  successors  to 
the  members  of  such  governing  board  so  selected  by  such  hospital  asso- 
ciation shall  be  elected  and  chosen,  two  shall  be  chosen  annually  for  two 
years  by  the  members  of  said  hospital  association,  and  two  shall  be  ap- 
pointed annually  by  the  judge  of  the  circuit  court  on  the  first  Monday 
in  June  of  each  year,  except  in  case  a  vacancy  occurs  from  any  cause 
other  than  by  the  expiration  of  the  term  of  office,  in  which  event  such 
vacancy  may  be  filled  for  such  unexpired  term  at  any  regular  or  called 
meeting  of  such  governing  board  by  the  members  of  such  board.  None  of 
the  members  of  such  governing  board,  regardless  of  the  manner  of  their 
selection,  shall  receive  any  compensation  whatever  for  their  services  as 
such  members  of  such  governing  board,  and  such  members  are  hereby 
prohibited  from  in  any  manner,  either  directly  or  indirectly,  having  or 
acquiring  any  interest  in  any  supplies  or  anything  that  may  be  furnished 
for  the  use  or  maintenance  of  such  hospital,  whereby  any  pecuniary 
profit  could  acquire  to  any  of  said  members.  If  any  such  interest  shall 
be  acquired  by  any  such  member  at  any  time,  the  member  acquiring 
such  interest  shall  be  subject  to  immediate  removal  and  shall  forfeit  his 
or  her  membership  upon  said  governing  board,  and  said  board  shall,  at 
its  next  meeting,  declare  the  place  upon  said  board  of  such  interested 
member  vacant,  and  any  such  member  so  forfeiting  his  or  her  member- 
ship upon  such  board  shall  not  be  eligible  to  re-election. 

3250dl.  Meetings  of  hospital  board. — 4.  The  governing  board  of  such 
hospital  shall  meet  once  each  month  at  the  time  and  place  of  the  regular 
monthly  meetings  of  the  board  of  county  commissioners  of  the  county, 
at  which  meetings  the  business  of  such  hospital  shall  be  considered,  and 
where  in  the  judgment  of  the  said  governing  board,  other  and  additional 
regular  and  called  meetings  shall  be  deemed  necessary  for  the  proper 
management  of  the  said  hospital  and  of  its  interests,  the  said  board  is 
hereby  authorized  to  appoint  and  provide  for  such  additional  meetings, 
and  to  prescribe  the  time,  place  and  manner  for  holding  the  same :  and 
a  majority  of  the  members  of  said  governing  board  shall  constitute  a 
quorum  for  the  transaction  of  business.     [As  amended.  Acts  1905.  p.  37.] 

3250el.  Officers,  selection,  by-laws. — 5.  The  governing  board  of  such 
hospital  shall  have  the  right  to  select  its  own  officers,  to  be  the  officers 
of  said  hospital,  and  to  adopt  by-laws,  rules  and  regulations  governing 
the  manner  of  conducting  such  hospital  and  the  business  thereof:    Pro- 
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vided,  however,  That  the  same  shall  not  be  in  conflict  with  any  of  the 
provisions  of  this  act. 

3250fl.  Poor,  duty  of  trustees,  expense. — 6.  Township  trustees,  as 
guardians  of  the  poor  in  their  respective  townships  of  the  county  where 
such  hospital  shall  be  established  shall,  when  application  is  made  to 
them  for  medical  attention  by  the  poor  and  indigent  of  their  respective 
townships,  investigate  such  application,  and  shall  determine  to  the  best 
of  their  ability  whether  such  applicant  can  be  better  and  more  cheaply 
cared  for  in  such  hospital  than  at  home.  And  if  such  trustee  shall 
decide  that  such  applicant  should  be  admitted  to  said  hospital,  it  shall 
be  the  duty  of  said  trustee  to  make  a  certificate  of  such  fact  to  the  gov- 
erning board  of  such  hospital,  and  convey,  or  cause  to  be  conveyed, 
said  applicant  to  said  hospital  for  care,  and  such  applicant  shall  upon 
the  presentation  of  such  certificate,  be  received  and  accepted  by  such 
hospital,  and  said  applicant  shall  be  under  the  care  of  the  physician  to 
the  poor,  as  now  provided  by  law,  and  the  cost  of  the  hospital  care  of 
such  patient  to  such  county  shall  not  exceed  seven  dollars  per  week  per 
patient:  Provided,  however.  That  the  charge  for  hospital  care  for  such 
applicants  shall  not  exceed  the  actual  cost  of  the  same,  said  cost  to  be 
estimated  by  the  matrgn  or  superintendent,  or  some  one  selected  by  them, 
and  said  estimate  shall  be  made  from  the  monthly  reports  of  the  officers 
of  said  hospital  to  the  governing  board,  and  the  charges  for  such  appli- 
cants and  the  expense  of  the  maintenance  of  such  hospital  remaining 
unpaid  after  the  expenditure  of  all  the  funds  derived  from  all  sources 
for  the  maintenance  of  said  hospital  shall  be  exhausted,  shall  be  paid 
out  of  the  county  treasury  of  the  county  establishing  such  hospital  upon 
warrant  drawn  in  favor  of  the  treasurer  of  the  governing  board  of  said 
hospital. 

3250gl.  Patients  for  pay. — 7.  Patients  may  be  received  and  accepted 
at  said  hospital  for  treatment  and  care  for  pay,  in  addition  to  the  indigent 
ones  heretofore  provided  for  in  this  act,  and  all  suitable  provision  and 
accommodation  may  be  provided  for  such  pay  patients,  including  all 
necessary  supplies,  competent  nurses  and  such  other  service,  supplies 
and  accommodations  as  are  necessary  to  first-class  hospital  service,  and 
such  governing  board  is  authorized  to  charge  and  collect  from  such  pay 
patients  such  fees  and  charges  as  are  customary  in  other  first-class  hos- 
pitals, such  'charges  to  be  graded  in  amount  according  to  the  room,  nurs- 
ing and  other  supplies  and  service  rendered  and  furnished  such  pay 
patients :  Provided,  Patients  may  be  received  at  said  hospital  from  coun- 
ties where  there  is  no  county  hospital  on  such  terms  as  the  governing 
board  may  establish.  And  all  sums  collected  from  such  pay  patients 
shall  go  into  the  funds  and  the  treasury  of  such  hospital,  to  be  used 
and  expended  for  the  betterment  and  maintenance  of  such  hospital,  to 
the  end  that  such  hospital  shall  be  and  become  as  nearly  as  possible  self- 
sustaining. 

3250hl.  Patients  of  phjrsicians. — 8.  Any  reputable  physician  residing 
in  any  county  in  this  state  so  establishing  or  [acl  requiring  a  hospital 
under  this  act  may  have  his  private  patients  cared  for  at  such  hospital. 
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under  the  same  conditions  and  upon  the  same  terms  that  other  pay 
patients  are  cared  for  at  such  hospital,  and  such  physician  shall  be  per- 
mitted to  attend  and  in  all  things  treat  his  said  patients  in  the  n;ianner 
that  to  him  seems  best :  Provided ^  however,  That  all  physicians  shall  be 
subject  to  the  rules  and  regulations  of  said  hospital,  and  said  rules  and 
regulations  shall  be  the  same  to  all  physicians  by  this  act  authorized  to 
have  their  patients  cared  for  at  said  hospital. 

325011.  Coimties  joining. — 9.  Two  or  more  counties  of  this  state,  if 
the  same  shall  be  deemed  feasible  and  advisable,  may  unite  in  purchasing, 
establishing,  constructing,  acquiring,  equipping  and  maintaining  a  hos- 
pital under  the  provisions  of  this  act,  and  each  county  so  uniting  shall 
pay  and  bear  its  pro  rata  share  of  the  cost  and  expense  of  acquiring, 
purchasing,  building,  establishing,  equipping  and  maintaining  such  hos- 
pital. 

3260J  1.  Appropriations,  tax  levy. — 10.  If  any  board  of  county  com- 
missioners in  any  county  in  this  state  shall  provide  or  acquire  a  hospital 
in  such  county  under  this  act,  the  county  council  of  such  county  is 
hereby  authorized  to  make  appropriations  from  the  county  treasury  of 
such  county,  to  levy  an  additional  tax  upon  the  taxable  property  of  such 
county,  to  issue  bonds,  and  to  do  all  and  singular  the  things  necessary 
to  raise  the  funds  necessary  to  fully  provide,  acquire,  equip  and  maintain 
such  hospital. 
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BRIDGES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

BBC.  SEC. 

3251.    Acro68  boundary   line,   prooeed-  3255c   AppropriaticmB,  recovering  ooet. 

ingB  legalized.  3255d.  Contracts^  bidB,  bonds. 

3255a.  Boundary  line  bridges,  erection,  3255e.  Ownership. 

repair,  purchase.  3282.    Repairs — Fast  driving. 
3255b.    Superintendents,  bonds. 

3251.    Across  boundary  line,  proceedings  legalized. 

By  the  act  of  1903,  Acts  1903,  p.  192,  the  proceedings  of  boards  oi  conmilssioners 
in  constructing  or  repairing  bridges  over  streams  forming  county  boundary  lines,  the 
levy  of  taxes  and  the  making  of  appropriations,  are  legalized. 

See  sections  6764-6770,  for  provisions  of  highway  act  relating  to  construction 
and  repair  of  bridges. 

[Acts  1903,  p.  19.    In  force  February  11,  1903.] 

3256a.  Boundary  line  bridges,  erection,  repair,  purchase. — 1.  That 
whenever  public  convenience  shall  require  the  erection,  repair  or  pur- 
chase of  any  bridge  across  any  stream  forming  the  boundary  line  between 
two  or  more  counties  within  this  state,  upon  application  therefor  to  the 
board  of  county  commissioners  of  either  of  such  counties,  such  board 
of  county  commissioners  may,  if  they  think  it  expedient,  declare  their 
willingness  to  aid  in  the  erection,  repair  or  purchase  of  such  bridge  by 
resolution  or  order,  and  shall  cause  notice  thereof  to  be  given  to  the 
boards  of  county  commissioners  of  the  other  counties  interested  therein. 
And  whenever  it  may  be  ascertained  that  the  board  of  county  commis- 
sioners of  all  such  counties  have  made  such  order  or  resolution,  such 
boards  of  county  commissioners  shall,  by  concurrent  resolution,  cause  a 
survey  and  estimate  to  be  made,  submitting  plans  and  specifications 
therewith,  by  some  competent  person,  to  be  presented  to  their  respective 
boards  of  county  commissioners,  at  some  specified  time  and  place  at  or 
near  the  site  of  such  contemplated  bridge,  when  such  boards  of  county 
*  commissioners  shall  meet  in  joint  session  to  estimate  and  determine  the 
kind  of  bridge  which  shall  be  erected,  or  repairs  to  be  made,  and  the 
manner  and  time  when  payments  shall  be  made  for  the  erection  or 
repair  of  such  bridge;  and  shall  cause  the  plans  and  specifications  that 
may  be  agreed  upon  and  adopted  by  them  to  be  placed  on  file  with  the 
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county  auditor  of  the  county  which  first  declared  its  willingness  to 
aid  in  the  erection  or  repair  of  such  bridge:  Provided,  That  whenever 
a  board  of  county  commissioners  of  any  county  shall  have  notified  the 
board  or  boards  of  county  commissioners  of  any  other  county  or  coun- 
ties interested  in  the  erection,  repair  or  purchase  of  any  bridge  as  speci- 
fied in  this  section,  and  such  board  of  county  commissioners  so  notified 
shall  fail  or  refuse,  for  the  period  of  thirty  days,  to  accept  or  act  on  the 
same  by  joining  in  the  building,  repair  or  purchase  of  such  bridge,  then, 
in  that  event,  the  board  of  county  commissioners  passing  such  order, 
may,  if  in  their  opinion  public  convenience  requires  the  same;  build  or 
repair  such  bridge  under  the  same  rules  and  regulations  as  are  now  or 
may  hereafter  be  in  force  for  the  building  and  repair  of  bridges  wholly 
within  one  county,  after  first  having  obtained  the  consent  and  permit 
of  the  landowner  in  the  adjoining  county  whose  land  will  be  occupied 
by  such  bridge  to  the  building  of  the  same. 

See  sections  3251-3255,  Burns*  R.  S.  1901,  and  notes. 

See  sections  6764-6770  of  this  volume  for  act  of  1905  providing  for  the  construc- 
tion and  repair  of  bridges. 

3255b.  Superintendents,  bonds. — 2.  It  shall  be  the  duty  of  said  boards 
of  county  commissioners,  while  in  joint  session,  to  appoint  one  or  more 
persons  as  superintendents,  who  shall  have  full  control  and  supervision 
of  the  erection  or  repair  of  said  bridge,  subject,  however,  to  such  regula- 
tions as  such  boards  of  county  commissioners  may  determine  upon ;  and 
such  superintendent  shall  give  bond  in  such  sum  as  may  be  required 
by  said  boards  of  commissioners,  and  to  he  approved  by  them. 

3255c.  Appropriations,  recovering  cost. — 3.  It  shall  be  the  duty  of 
such  boards  of  county  commissioners,  in  joint  session,  to  make  such 
appropriation  for  their  respective  counties  as  will  make  an  equitable 
proportion  to  each  county  of  the  whole  cost  of  construction,  repair  or 
purchase  of  such' bridge,  and  said  hoards  of  county  commissionei's  shall, 
by  concurrent  order  or  resolution,  declare  what  proportion  of  the  whole 
cost  of  the  construction,  repair  or  purchase  of  such  bridge  shall  be  paid 
by  each  county  interested  therein;  and  when  the  requirements  of  the 
first  section  of  this  act  have  been  complied  with,  and  the  proportion  of 
cost  to  each  county  has  been  agreed  to,  and  one  of  the  counties  which 
will  be  affected  by  the  erection,  repairing  or  purchasing  of  said  bridge 
refuses  to  join  in  the  construction,  repairing  or  purchasing  of  such 
bridge,  the  county  desiring  such  improvement  may  construct,  repair  or 
purchase  such  bridge,  as  provided  in  the  first  section  of  this  act,  and 
when  the  cost  of  such  bridge  or  repairs  does  not  exceed  $3,500,  the  county 
making  such  improvement  shall  be  entitled  to  recover  from  the  adjoining 
county  affected  by  such  improvement  the  amount  that  said  county  should 
have  paid  had  they  joined  in  the  said  improvement,  said  claim  to  be 
enforced  as  other  claims  are  enforced  ajrainst  counties  in  this  state 
and  when  such  claim  it  litigated  the  judgment  shall  include  a  reasonable 
attorney  fee  for  the  plaintiff's  attorney. 

3255d.    Contracts,   bids,   bonds. — 4.     All  boards   of   county   commis- 
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sioners,  proceeding  under  this  act  to  erect,  repair  or  purchase  joint 
bridges,  in  advertising  for  bids,  letting  contracts  and  requiring  affida- 
vits and  bonds  of  bidders  and  contractors,  shall  be  governed  by  the  laws 
now  in  force  or  hereafter  enacted,  providing  for  advertising  for  bids, 
letting  of  contracts  and  requiring  affidavits  and  bonds  of  bidders  and 
contractors  for  the  erection  of  bridges  wholly  within  and  by  one  county. 
3265e.  Ownership. — 5.  Each  county  shall  be  regarded  as  the  owner 
of  an  interest  in  any  bridge  erected,  repaired  or  purchased  in  pursuance 
of  this  act,  and  each  shall  have  a  voice  in  regulating  the  use  thereof. 

3282.    Bepairs— Fast  driving. 

Money  constituting  the  free  gravel  road  fund  can  not  be  iised  in  making  repairs 
to  bridges  or  the  approaches  thereto.     Board  v.  Mankey,  29  App.  55. 
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CHAPTER    16a. 

BUILDINGS. 


SEC. 

SEC. 

3290a. 

Fire,  means  of  escape. 

32901. 

3290b. 

Fire  escapes. 

d290m. 

3290c. 

Plan   of  escapes,  wpiproTBl, 

3290n. 

3290d. 

Hotels,  watchmen,  lights,  bells. 

3290O. 

3290e. 

Ropes  in  rooxus. 

3290p. 

3290!. 

Penalties. 

3290q. 

3290g. 

Inspector's  duties. 

3290r. 

3290h. 

Theaters,  auditoriums,  halls. 

3290s. 

32901. 

Exits,  doors. 

3290t. 

3290J. 

Stainvays. 

3290u. 

3290k. 

Stage  exists,  seats,  aisles. 

3290V. 

Stand   pipes,   nozzles,  water  pipes. 

Exit  signs. 

Gradients — Fire-proof  paint. 

Stage  flues  or  ducts. 

Chief  inspector,  duty,  prosecutor. 

Construction,    architect,    penalties. 

Violations,  penalty. 

Construction,    temporary   floors. 

Elevating   shafts   enclosed. 

Penalties. 

Duty  of  inspector. 


[Acts  1903,  p.  410.     In  force  April  23,  1903.] 

3290a.  Fire,  means  of  escape. — ^1.  That  every  building  now  or  here- 
after used,  in  whole  or  in  part,  as  a  public  building,  public  or  private 
institution,  sanitarium,  surgical  institute,  asylum,  schoolhouse,  dormitory, 
church,  theater,  public  hall,  place  of  assemblage  or  place  of  public  resort; 
and  every  building  in  which  persons  are  employed  above  the  second  story 
in  a  factory,  workshop  or  mercantile  or  other  establishment,  and  every 
hotel,  family  hotel,  apartment  house,  boarding  house,  lodging  house,  club 
house  or  tenement  house  in  which  persons  reside  or  lodge  above  the  sec- 
ond story,  and  every  factory,  workshop,  mercantile  or  other  establish- 
ment of  more  than  two  stories  in  height  shall  be  provided  with  proper 
ways  of  egress  or  means  of  escape  from  fire,  suflScient  for  the  use  of  all 
persons  accommodated,  assembled,  employed,  lodged  or  residing  in  such 
building,  and  such  ways  of  egress  and  means  of  escape  shall  be  kept 
free  from  obstruction,  in  good  repair  and  ready  for  use  at  all  times,  and 
all  rooms  above  the  second  story  in  such  building  shall  be  provided  with 
more  than  one  way  of  egress  or  escape  from  fire,  placed  as  near  as  prac- 
ticable at  opposite  ends  of  the  room  and  leading  to  fire  escapes  on  the 
outside  of  such  buildings  or  to  stairways  on  the  inside,  provided  with 
proper  railings.  All  external  doors  subject  to  the  provisions  of  this  sec- 
tion shall  open  outward,  and  aU  windows  open  outward  or  upward.  No 
portable  seats  shall  be  allowed  in  the  aisles  or  passways  of  such  buildings 
during  any  entertainment  or  service  held  therein.  The  proscenium,  or 
curtain  opening,  of  all  theaters  shall  have  a  fire  resisting  curtain  of  some 
incombustible  material,  and  such  curtain  shall  be  properly  constructed 
and  shall  be  operated  by  proper  mechanism.     The  certificate  of  the 
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chief  inspector  of  the  department  of  inspection  of  the  state  shall  be 
prima  facie  evidence  of  a  compliance  with  such  requirements. 

Section  8  of  this  act  repeals  the  act  of  1899,  being  sections  d290a-3290g,  Burns*  R.  S. 
I90I,  on  the  same  subject. 

3290b.  Fire  escapes. — 2.  In  addition  to  the  foregoing  means  of  es- 
cape from  fire,  all  such  buildings  as  are  enumerated  in  section  1  of 
this  act,  as  are  more  than  two  stories  in  height,  shall  have  one  or  more 
fire  escapes  on  the  outside  of  said  buildings,  as  may  be  directed  by  the 
chief  inspector  aforesaid,  except  in  such  cases  as  the  said  chief  inspector 
may  deem  such  fire  escapes  to  be  unnecessary  in  consequence  of  adequate 
provision  having  been  already  made  for  safety  in  event  of  fire,  and  in 
such  cases  of  exemption  the  said  chief  inspector  shall  give  the  owner, 
lessee  or  occupant  of  said  building  a  written  certificate  to  that  effect 
and  his  reason  therefor,  and  such  fire  escapes  as  are  provided  for  in  this 
section  shall  be  constructed  according  to  specifications  issued  or  ap- 
proved by  the  department  of  inspection  and  shall  be  connected  with  each 
fioor  above  the  first,  well  fastened  and  secured,  and  of  sufficient  strength ; 
each  of  which  fire  escapes  shall  have  landings  or  balconies  guarded  by 
iron  railings  not  less  than  three  feet  in  height,  and  embracing  one  or 
more  windows  at  each  story,  and  connecting  with  the  interior  by  easily 
accessible  and  unobstructed  openings ;  and  the  balconies  or  landing  shall 
be  connected  by  iron  stairs,  placed  at  a  slant  of  not  more  than  forty-five 
degrees,  protected  by  a  well  secured  handrail  on  both  sides,  with  a  twelve- 
inch  wide  drop  ladder  from  the  lower  platform,  reaching  to  the  ground, 
except  in  cases  of  school  buildings,  iron  stairs  shall  extend  to  a  ground 
landing,  and  no  telegraph,  telephone,  electric  light  poles  or  wires,  signs 
or  other  obstruction  shall  interfere  with  the  construction  and  use  of  any 
fire  escape. 

3290c.  Plan  of  escapes,  approval. — 3.  Any  other  plan  or  style  of  fire 
escape  shall  be  sufficient  if  approved  by  the  chief  inspector,  but  if  not 
so  approved,  the  chief  inspector  may  notify  the  owner,  proprietor  or 
lessee  of  such  establishment  or  of  the  building  in  which  such  establishment 
is  conducted,  or  the  agent  or  superintendent,  or  school  officer,  or  either  of 
them,  in  writing,  that  any  such  plan  or  style  of  fire  escape  is  not  sufficient, 
and  may,  by  an  order  in  writing,  served  in  like  manner,  require  one  or 
more  fire  escapes,  as  he  shall  deem  necessary  and  sufficient,  to  be  pro- 
vided for  such  establishment  at  such  location  and  such  plan  and  style 
as  shall  be  specified  in  such  written  order.  Within  twenty  days  after 
the  service  of  such  order  the  number  of  fire  escapes  required  in  such 
order  for  such  establishment  shall  be  provided  therefor,  each  of  which 
shall  be  of  the  plan  and  style  in  accordance  with  the  specifications  in 
said  order  required.  The  windows  or  doors  to  each  fire  escape  shall  be 
of  sufficient  size  and  be  located,  as  far  as  possible,  consistent  with  acces- 
sibility from  the  stairways  and  elevator  hatchways  or  openings,  and  the 
ladder  thereof  shall  extend  to  the  roof.  Stationary  stairs  or  ladders 
shall  be  provided  on  the  inside  of  such  establishment  from  the  upper 
story  to  the  roof,  as  a  means  of  escape  in  case  of  fire. 
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3290d.  Hotels,  watchmen,  lights,  bells. — L  Every  keeper  of  a  hotel, 
boarding  or  lodging  house,  or  apartment  house,  containing  fifty  and 
less  than  one  hundred  rooms,  and  being  more  than  two  stories  high,  shall 
have  therein  at  least  one  competent  watchman  on  duty  between  the  hours 
of  nine  o'clock  in  the  afternoon  and  six  o'clock  in  the  forenoon;  and  in 
ail  hotels,  boarding  houses,  lodging  houses  or  apartment  houses,  con- 
taining one  hundred  or  more  rooms,  and  being  four  or  more  stories  in 
height,  not  less  than  two  such  watchaien  shall  be  provided  and  kept 
on  duty  as  aforesaid,  each  properly  assigned.  And  in  all  hotels,  or  lodg- 
ing, or  other  houses  as  are  mentioned  in  this  section,  the  halls  and  stair- 
ways shall  be  properly  lighted  at  night,  and  at  the  head  and  foot  of  each 
flight  of  stairs,  and  at  the  intersection  of  all  hallways  with  the  main 
corridors,  shall  be  kept  during  the  night  a  red  light;  and  one  or  more 
proper  alarms  or  gongs,  capable  of  being  heard  throughout  the  house, 
shall  always  remain  easy  of  access  and  ready  for  use  in  each  of  said 
buildings,  or  an  electric  alarm  bell  in  each  sleeping  room,  approved  by 
the  chief  inspector,  to  give  notice  to  the  inmates  in  case  of  fire.  And 
every  keeper  of  such  hotel,  boarding  or  lodging  house,  or  other  hoiise, 
shall  keep  posted  in  a  conspicuous  place  in  every  sleeping  room  a  notice 
descriptive  of  all  means  of  escape. 

3290e.  Bopes  in  rooms. — 5.  Every  owner,  lessee,  proprietor  or  man- 
ager of  a  hotel,  or  lodging  house,  situated  in  this  State,  which  is  not 
otherwise  suitably  provided  with  fire  escapes  for  the  protection  of  human 
life  in  case  of  fire,  shall  place,  or  cause  to  be  placed,  a  chain  and  knotted 
rope,  or  other  better  appliance,  in  every  room  of  said  hotel  or  lodging 
house  used  as  a  lodging  room,  except  rooms  on  the  ground  floor,  said 
chain  to  be  at  least  ten  feet  in  length  and  securely  fastened  at  one 
end  of  it  to  a  bolt  extending  through  the  wall  of  the  building  over  lintel 
of  window,  the  other  or  lower  end  of  said  chain  to  be  firmly  attached 
to  the  knotted  rope,  which  rope  shall  be  at  all  times  kept  coiled  in  an 
uncovered  box,  placed  near  the  inside  of  the  window  and  exposed  to  the 
plain  view  of  any  occupant  of  said  room  in  such  manner  as  to  be  easily  and 
quickly  uncoiled;  such  rope  shall  contain  knots  not  more  than  eighteen 
inches  apart,  and  a  loop  on  the  end  at  least  three  inches  in  length,  and 
shall  be  not  less  than  one-half  inch  in  diameter  and  of  suflScient  lensrth 
to  reach  from  such  window  to  the  ground.  Such  rope,  chain,  bolt  and 
fastenings  shall  be  of  sufficient  strength  to  sustain  a  weight  of  four 
hundred  pounds,  and  there  shall  be  plain  directions  how  to  use  such  rope 
or  other  better  appliance  printed  and  posted  vdthin  six  inches  of  the 
casing  of  the  windows  where  such  appliance  or  chain  and  rope  is  fastened. 

3290f.  Penalties. — 6.  The  owner  or  owners  of  any  building  designated 
in  this  act,  whether  individual,  firm  or  corporation,  or  the  lessee  or 
occupant  thereof,  or  any  school  officer  having  charge  of  public  property, 
who  neglects  or  refuses  to  comply  with  any  of  the  provisions  of  this  act, 
shall  be  fined  not  exceeding  two  hundred  dollars,  and  be  deemed  guilty  of 
a  misdemeanor  punishable  by  imprisonment  for  not  less  than  one  month 
nor  more  than  two  months;  and  in  case  of  fire  occurring  in  said  building 
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or  buildings  in  the  absence  of  such  fire  escape  or  escapes,  the  said  person 
or  persons,  or  corporation  or  public  officials  shall  be  liable  in  an  action  for 
damages  with  a  penalty  of  five  thousand  dollars  for  the  life  of  each 
person  killed,  in  case  of  death,  or  for  damages  for  personal  injuries  sus- 
tained in  consequence  of  such  fire  breaking  out  in  said  building,  and 
shall  also  be  deemed  guilty  of  a  misdemeanor  punishable  by  imprisonment 
for  not  less  than  six  months  nor  more  than  twelve  months  in  the  county 
jail ;  and  such  action  for  damages  may  be  maintained  by  any  person  now 
authorized  by  law  to  sue  as  in  other  cases  of  similar  injuries:  Provided, 
That  nothing  in  this  act  shall  interfere  with  fire  escapes  now  in  use 
approved  by  the  chief  inspector. 

3290g.  Inspector's  duties. — 7.  The  chief  inspector  of  the  depart- 
ment of  inspection  of  the  state  is  hereby  charged  with  the  enforcement 
of  this  act,  and  shall  see  that  its  provisions  are  observed  and  enforced, 
and  for  this  purpose  he  or  his  deputies  shall  have  free  access  at  all 
reasonable  hours  to  all  buildings  embraced  herein,  and  the  prosecuting 
attorney  in  each  county  of  the  state  shall  render  all  necessary  legal 
assistance  as  may  be  required  by  said  chief  inspector  in  enforcing  this  act 

Soction  8  repeals  the  act  of  1899,  sections  3290a-3290g,  Burns'  R.  S.  1901. 

[Acts  1905,  p.  517.     In  force  April  15,  1905.] 

32901L  Theaters — ^Auditoriums — ^Halls. — 1.  That  every  building  here- 
after erected  or  altered  to  be  used  as  a  theater,  opera  house,  or  other 
building  intended  for  theatrical  or  operatic  purposes,  lectures  or  con- 
certs, or  public  entertainments  of  any  kind,  shall  be  built  or  altered  to 
comply  with  the  requirements  of  section  2  and  section  4  of  this  act.  No 
building  which  at  the  time  of  the  passage  of  this  act  is  not  in  actual  use 
for  theatrical  or  operatic  purposes,  lectures  or  concerts,  or  public  enter- 
tainments of  any  kind,  and  no  building  hereafter  erected  or  altered  not 
in  comf  ormity  with  the  requirements  of  section  2  of  this  act  shall  be  used 
for  theatrical  or  operatic  purposes,  lectures  or  concerts,  or  public  enter- 
tainments of  any  kind  until  the  same  shall  have  been  made  to  conform 
to  the  requirements  of  section  2  of  this  act.  No  such  building  shall  here- 
after be  erected  or  altered  until  a  copy  of  the  plans  of  said  building 
has  been  deposited  with  the  chief  inspector  of  the  department  of  inspec- 
tion by  the  person  causing  the  erection  or  construction  of  such  building, 
or  by  the  architect  who  has  drawn  such  plans,  which  plans  shall  include 
therein  the  system  or  method  of  ventilation  provided  for  such  building, 
together  with  a  copy  of  such  of  the  specifications  of  such  building  as 
such  chief  inspector  may  require.  In  case  any  such  building  conforms, 
in  the  judgment  of  such  chief  inspector,  to  the  requirements  of  this  act, 
he  shall  issue  to  the  owner,  lessee  or  occupant  of  such  building  or  of  any 
portion  thereof  used  as  above  mentioned,  a  certificate  to  that  effect.  The 
certificate  of  the  inspector  above  named  shall  be  conclusive  evidence  of  a 
compliance  with  the  provisions  of  this  act:  Provided,  That  after  the 
granting  of  such  certificate  no  change  is  made  in  the  plans  or  specifica- 
tions of  such  ways  of  egress,  means  of  escape  or  ventilation,  unless  a  new 
certificate  is  obtained  therefor. 
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32901.  Exits,  doors. — 2.  Every  theater,  opera  house,  or  other  build- 
ing accommodating  three  hundred  persons  shall  have  at  least  two  exits. 
When  accommodating  five  hundred  persons,  at  least  three  exits  shall 
be  provided.  Doorways  of  exits  or  entrance  for  the  use  of  the  public 
shall  not  be  less  than  five  feet  in  width,  and  for  every  additional  one 
hundred  persons,  or  portion  thereof,  to  be  accommodated  in  excess  of 
five  hundred,  an  aggregate  of  twenty  inches  additional  exit  width  must 
be  allowed.  (These  doorways  of  exit  and  of  entrance  may  be  in  the 
front  altogether,  or  in  case  of  a  theater  or  opera  house  having  also  an  exit 
and  an  entrance  directly  to  and  from  another  street,  through  a  way 
or  passage  covered  or  otherwise,  the  width  of  one-third  of  that  of  the 
widest  part  of  the  auditorium  or  assembly  hall,  some  of  the  said  doorways 
may  be  made  therein,  to  such  an  extent  as  said  entrance  or  passage  will 
accommodate  the  same.)  All  doors  of  exits  or  entrances  shall  open  out- 
wardly, and  be  hung  to  swing  in  such  a  manner  as  not  to  become  an 
obstruction  in  a  passage  or  corridor,  and  no  such  doors  shall  be  locked 
during  any  entertainment  or  when  the  building  is  open  to  the  public. 
Distinct  and  separate  places  of  exit  and  entrance  shall  be  provided  for 
each  gallery  above  the  first.  A  common  place  of  exit  and  entrance 
may  serve  for  the  first  floor  of  the  auditorium  and  first  gallery,  provided 
its  capacity  be  equal  to  the  aggregate  capacity  of  the  outlets  from  the 
main  floor  and  said  gallery.  No  passage  leading  to  any  stairway,  com- 
municating with  any  entt'ance  or  exit,  shall  be  less  that  five  feet  in 
width  in  any  part  thereof. 

3290J.  Staurways. — 3.  Stairways  serving  for  the  exit  of  the  audience 
shall  be  one  foot  in  width  for  each  one  hundred  persons  and  in  no  case 
shall  the  width  of  such  stairways  be  less  than  four  feet.  In  no  case 
shall  the  risers  of  any  stairs  exceed  seven  and  one-half  inches  in  height, 
nor  shall  the  treads,  exclusive  of  the  nosings,  be  less  than  ten  and  one- 
half  inches  wide.  When  stairs  return  directly  on  themselves,  a  land- 
ing of  the  full  width  of  both  flights,  without  any  steps  shall  be  pro- 
vided. Stairs  turning  at  an  angle  shall  have  a  proper  landing,  without 
winders  introduced  at  said  turn.  In  stairs  when  two  side  flights  connect 
with  one  main  flight  no  winders  shall  be  introduced,  and  the  width  of  the 
main  flight  shall  be  at  least  equal  to  the  aggregate  width  of  said  flights. 
All  inclosed  staircases  shall  have  on  both  sides  strong  hand  rails  firmly 
secured  in  the  wall  about  three  inches  therefrom,  and  about  three  feet 
above  the  stairs,  but  said  hand  rails  need  not  run  on  level  platform  and 
landings  where  the  same  is  more  in  length  than  the  width  of  the  stairs. 
All  stair  cases  six  feet  and  over  in  width  shall  be  provided  with  a  center 
hand  rail  of  hardwood  or  metal  not  less  than  two  inches  in  diameter, 
placed  at  a  height  of  about  three  feet  above  the  center  of  the  treads, 
and  supported  on  wrought  iron  or  brass  standards  of  suflicient  strength, 
placed  not  farther  than  four  feet  apart  and  securely  bolted  to  the  treads 
or  risers  of  stairs,  or  both,  and  at  the  head  of  each  flight  of  stairs,  on 
each  landing,  the  post  or  standard  shall  be  at  least  six  feet  in  height  to 
which  the  rail  shall  be  secured. 
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3290k.  Stage  exits,  seats,  aisles. — i.  In  all  theaters,  opera  houdes, 
or  places  of  public  amusement,  where  stage  scenery  or  apparatus  is 
used,  there  shall  be  provided  two  direct  exterior  outlets  from  the  stage. 
Where  dressing  rooms  are  under  stage,  more  than  one  way  of  escape 
shall  be  provided  for  each  room.  All  seats  in  the  auditorium,  except 
those  contained  in  the  boxes,  shall  be  firmly  secured  to  the  floor  and  no 
seat  in  the  auditorium  shall  have  more  than  six  seats  between  it  and 
aisle  on  either  side.  All  aisles  on  the  respective  floors  in  the  auditorium, 
having  seats  on  Both  sides  of  the  same,  shall  be  not  less  than  three  feet 
wide  where  they  begin  and  shall  be  increased  in  width  towards  the  exits 
in  the  ratio  of  one  and  one-half  inch  to  five  running  feet.  Aisles 
having  seats  on  one  side  only  shall  be  not  less  than  two  feet  wide  at 
their  beginning  and  increase  in  width  the  same  as  aisles  having  seats 
on  both  sides,  but  the  provisions  of  this  act  shall  not  apply  to  any 
building  now  in  use  for  theatrical  or  operatic  purposes,  but  is  intended 
to  include  all  buildings  to  be  hereafter  erected  or  remodeled  for  theat- 
rical or  operatic  purposes. 

3200L  Stand  pipes,  nozzles,  water  pipes. — 5.  In  every  building  used 
for  theatrical,  operatic  or  other  purposes,  where  stage  scenery  or  appa- 
ratus is  used,  stand  pipes  of  at  least  two  inches  in  diameter  shall  be  pro- 
vided, with  hose  attachments  of  not  less  than  one  and  one-half  inches  in 
diameter  or  turret  nozzles  one  on  each  side  of  the  stage,  and  each  level, 
and  at  least  one  in  the  property  room,  and  one  in  the  carpenter  shop, 
if  the  same  be  contiguous  to  the  building.  All  such  stand  pipes  shall  be 
kept  clear  from  obstructions.  Said  stand  pipes  shall  be  separate  and 
distinct,  receiving  their  supply  of  water  from  the  city  mains,  and  also  a 
Siamese  connection  on  main  line,  and  shall  be  fitted  with  the  regulation 
couplings  of  the  fire  department,  and  shall  be  kept  constantly  filled  with 
water  ready  for  immediate  use  at  all  times  during  a  performance  in 
said  building  or  buildings.  Turret  nozzles,  or  a  proper  and  sufficient 
quantity  of  at  least  one  and  one-half  inch  hose,  with  nozzles  attached 
thereto,  fitted  with  the  regulation  couplings  of  the  fire  department,  and 
with  hose  spanners  at  each  outlet,  shall  always  be  kept  attached  to  each 
hose  attachment.  There  shall  also  be  provided  a  line  of  water  pipe, 
of  suitable  size,  across  the  proscenium  arch,  to  which  shall  be  attached 
devices  that  will  operate  so  as  to  make  a  water  curtain  in  front  or 
rear  of  the  regular  drop  curtain.  A  controlling  valve  to  turn  on  the 
water  for  this  water  curtain  shall  be  placed  on  the  stage  at  each  side 
of  the  proscenium  arch.  There  shall  also  be  kept  in  readiness  for  im- 
mediate use  on  the  stage,  at  least  two  (2)  casks  full  of  water,  and  two 
(2)  buckets  to  each  cask.  Such  casks  and  buckets  shall  be  painted  red. 
There  shall  be  provided  one  (1)  fire  hook  and  one  (1)  fire  ax  for  each 
side  of  stage,  and  for  each  level.  Hooks  to  be  fifteen  (15)  feet  in  length, 
and,  together  with  axes,  to  be  hung  on  wall  in  a  conspicuous  place. 

329Qm.  Exit  signs. — 6.  In  every  building  used  for  theatrical,  operatic 
or  other  purposes,  where  stage  scenery  or  apparatus  is  used,  the  word 
**exit''  shall  be  painted  in  plain,  English  letters,  not  less  than  eight  inches 
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in  length  over  each  door  or  place  of  egress.  Every  exit  shall  have  over 
the  same  a  red  light.  All  lights  over  exits  in  the  halls,  corridors,  lobby 
or  any  other  part  of  said  buildings,  used  by  the  audience,  except  the 
auditorium,  must  be  independent  and  controlled  by  a  separate  circuit. 
The  switch  or  shut-off  shall  be  located  in  the  box  office  or  manager's 
office  and  controlled  only  in  that  particular  place,  which  lights  shall 
remain  lighted  until  the  entire  audience  has  left  the  theater. 

3290n.  Gradients — ^Fire-Proof  Paint. — 7.  Gradients  or  inclined  planes 
shall  be  employed  instead  of  steps,  where  the  rise  is  not  more  than  one 
foot  in  ten.  All  woodwork,  including  the  under  side  of  all  floor  boards, 
and  all  scenery  used  on  or  about  the  stage,  shall  be  coated  with  fire- 
proof paint.  The  fire  resisting  qualities  shall  be  tested  and  approved 
by  the  department  of  inspection. 

3290o.  Stage  flues  or  ducts. — 8.  There  shall  be  over  the  stage  of  every 
building,  where  stage  scenery  or  apparatus  is  used,  accommodating  more 
than  five  hundred  people,  flues  or  ducts  extending  above  the  highest 
roof  which  forms  a  part  of  such  building,  which  flues  and  ducts  shall 
have  an  area  of  at  least  one-thirtieth  of  the  total  area  of  such  stage.  The 
dampers  for  opening  and  closing  such  ducts  shall  be  constructed  so  as 
to  open  instantly  on  the  loosening,  cutting  or  burning  of  a  hempen 
cord,  which  shall  be  arranged  to  hold  said  dampers  closed,  or  some 
other  equally  simple,  approved  device  for  opening  them  may  be  pro- 
vided. These  dampers  shall  be  made  of  sheet  metal  and  the  ducts  of 
incombustible  material,  and  shall  be  properly  insulated  as  regards  trans- 
mission of  heat  to  adjacent  combustible  substances. 

3290p.  Chief  inspector — ^Duty — Prosecutor. — 9.  It  shall  be  the  duty 
of  the  chief  inspector  to  cause  this  act  to  be  enforced  and  to  cause  all 
violators  of  the  same  to  be  prosecuted,  and  for  that  purpose  he  is 
empowered  to  inspect  all  such  buildings,  in  person  or  by  deputy,  at  all 
reasonable  hours.  The  prosecuting  attorney  of  any  county  of  this  state 
is  hereby  required  upon  request  of  the  chief  inspector  to  commence  and 
prosecute  to  a  termination  before  any  court  of  competent  jurisdiction, 
in  the  name  of  the  state,  actions  or  proceedings  against  any  person  or 
persons  reported  to  him  to  have  violated  the  provisions  of  this  act. 

3290q.  Constraction — ^Architect — ^Penalties. — 10.  Any  person  erect- 
ing or  constructing  a  building,  or  an  architect  or  other  person  who  shall 
draw  plans  or  specifications  or  superintend  the  erection  or  construction 
of  a  bidlding,  in  violation  of  the  provisions  of  this  act,  shall  be  punished 
by  a  fine  of  not  less  than  fifty  dollars  ($50.00)  nor  more  than  one  thou- 
sand dollars  ($1,000).  And  if  any  building  is  constructed  in  violation 
of  this  act,  each  day  that  such  building  remains  so  constructed  in  viola- 
tion thereof  shall  constitute  a  separate  and  distinct  offense. 

3290r.  Violations — Penalty. — 11.  Every  person,  firm  or  corporation 
owning  or  controlling  any  theater,  opera  house  or  place  of  amusement, 
erected  or  remodeled  after  the  passage  of  this  act  where  stage  scenery 
or  apparatus  is  used,  who  fails  to  comply  with  any  of  the  provisions 
of  sections  3,  4,  5,  6,  7,  or  8  of  this  act  shall,  on  conviction  thereof,  be 
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fined  in  any  sum  not  exceeding  fifty  dollars  ($50.00),  and  each  day  of 
such  violation  shall  constitute  a  separate  and  distinct  offense. 

[Acts   1903,  p.   151.     In  force  April  23,   1903.] 

32908.  Construction,  temporary  floors. — 1.  That  it  shall  be  unlawful 
for  any  person,  firm  or  corporation  engaged  in  the  erection  of  any 
building,  three  stories  in  height  or  more,  to  begin  in  the  erecting  of 
the  third  story,  or  any  story  above  the  third  story,  until  a  floor  or  protec- 
tion has  been  put  down  on  the  second  story,  and  a  floor  or  protection 
shall  likewise  be  put  down  for  the  third  story  before  the  fourth  story 
is  commenced,  and  so  on  successively.  A  floor  or  protection  shall  be 
put  down  on  the  last  story  erected  before  beginning  work  on  the  walls 
or  materials  for  the  next  story  above.  Such  floor  or  floors  shall  be  made 
of  material  fitted  together  sufficiently  close  to  prevent  persons,  materials 
or  substances  of  any  kind,  falling  from  above,  from  going  through  the 
same,  and  such  floor  or  floors  shall  be  sufficiently  secure  as  to  prevent 
their  tipping  up  or  giving  away  under  a  person  or  persons  walking  over 
same.  The  floors  above  referred  to  shall  be  embodied  in  the  specifications 
and  fully  described  by  the  architect  or  owner. 

3290t.  Elevating  shafts  enclosed. — 2.  If  any  firm,  person  or  corpora- 
tion use  or  cause  to  be  used  any  elevating  machines  or  hoisting  ap- 
paratus in  the  construction  or  building  of  any  building  or  other  structure 
for  the  purpose  of  lifting  or  elevating  materials  to  be  used  in  such  con- 
struction, such  firm,  person  or  corporation  engaged  in  constructing  such 
building,  shall  cause  the  shafts  or  openings  in  each  floor  to  be  enclosed 
or  fenced  in  on  all  sides  by  a  barrier  of  suitable  material  at  least  four 
feet  high. 

3290n.  Penalties. — 3.  Any  person  or  corporation  violating  any  of 
the  provisions  of  this  act  shall  be  fined  not  less  than  twenty-five  dollars 
nor  more  than  one  hundred  dollars. 

2290v.  Duty  of  inspector. — 4.  The  Bureau  of  Factory  Inspection  is 
hereby  required  to  enforce  the  provisions  of  this  law. 
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CHAPTER    18. 
COMMON  CARRIERS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ART. 

1.  Unclaimed  articles.     3207a-3207c.        3.    Express  companies.     3307-33 12b. 

ARTICLE  1.— UNCLAIMED  ARTICLES. 

sec.  sec. 

3297a.  Actions,  allegations,  proof.  3297c.  Issue,  trial. 

3297b.  Contract,  defense,  answer. 

[Acts  1905,  p.  68.     In  force  April  15,  1906.] 

3297a.  Actions,  allegations,  proof. — 1.  That  in  all  actions  against 
common  carriers  on  account  of  the  failure  by  such  carriers  to  safely 
transport  and  deliver  property  received  by  them,  it  shall  be  suflBcient 
for  the  shipper  or  person  entitled  to  maintain  such  action  to  aver  and 
prove,  in  the  'first  instance,  the  delivery  to  and  receipt  by  the  carrier 
of  such  property  for  transportation  to  a  point  named,  together  with 
the  failure  of  the  carrier  to  so  transport  or  deliver  and  the  resulting 
damage. 

3297b.  Contract — ^Defense — ^Answer. — 2,  Any  limitation  by  contract 
of  the  common  law  liability  of  such  carrier  is  hereby  made  matter  of 
defense  which  shall  be  specifically  set  up  by  answer  and  which  shall 
not  be  provable  under  a  general  denial.  Such  affirmative  answer  shall 
state  facts  showing  that  the  contract  counted  upon  is  based  upon  a 
sufficient  consideration,  that  it  is  reasonable,  that  it  was  fairly  entered 
into  by  the  shipper  after  he  had  been  given  a  bona  fide  and  full  oppor- 
tunity to  ship  at  a  fair  and  reasonable  rate  without  limitation  of  lia- 
bility. 

3297c.  Issue,  trial. — 3.  A  reply  of  a  general  denial  shall  be  sufficient 
to  close  the  issue.  And  the  issue  thus  formed  shall  be  tried  as  other 
issues  of  fact  are  tried. 

(360) 
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ARTICLE   3.— EXPRESS  COMPANIES. 

SEC.  SEC. 

33U7.     statement  to  be  filed.  33 12b.  Equal   terms,   schedule   of   rates. 

3307.    Statement  to  be  filed. 

The  statute  requiring  foreign  express  companies  to  file  statements  in  the  record- 
er's office  of  each  county  in  which  business  is  conducted  applies  to  all  copartnerships, 
aaBOciaiions  and  joint  stock  companies  not  organized  under  the  laws  of  this  state 
whidi  do  business  as  express  companies,  and  in  suits  against  such  companies  it  is 
not  necessary  to  allege  that  such  statements  have  been  filed.  Adams  Express  Co.  v. 
State,  161  Ind.  328. 

3312b.    Eqnal  terms,  schedule  of  rates. 

The  act  of  1901,  sections  3312b-3312f,  Bums'  R.  S.  1001,  regulating  the  business 
of  express  companies  is  constitutional,  and  construction  of  such  acts  and  rights)  and 
liabilities  of  such  companies  and  persons  thereunder.  Adams  Express  Co.  y.  State, 
161  Ind.  328. 
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CHAPTER    20. 

CONVEYANCE  OP  LAND. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


1.  Generally. 


3333-3388a. 


SEC. 

5.  Trusts  and  powers. 


33913419. 


ARTICLE   1.— GENERALLY. 


SEC.  SEC. 

3333.     Aliens,  devise,  descent,  com'ey-  3350. 

ance.  3352. 

3333a.  Pending  suite  not  affected.  3364. 

3333b.  Aliens   holding  real  estate.  3374b. 
3333c.  Lands  escheat  to  state. 

3333d.  Repeal,  saving  clause.  3378. 

3335.     How   conveyance   made.  3379. 

3345.     Deed  an^  recording.  3382. 

3348.  Unnecessary  words,   estate   created.  3388a. 

3349.  Form  of  mortgage. 


Time  of  rp«ordin^. 

Acknowledgment  or  proof. 

Disaffirmance  by  infant  wife. 

Destruction  of  records,  titles  legal- 
ized. 

Estates  tail  abolished. 

Future  estates,  remainder. 

Power  of  alienation. 

Inj»ane  husband  or  wife^,  order  of 
court. 


[Aets  1903,  p.   184.     In  force  March  7,  1903.] 

3333.  Aliens,  devise,  descent,  conveyance. — 2.  All  other  aliens  may 
take  and  hold  land  by  devise  and  descent  only,  and  may  convey  the 
same  at  any  time  within  five  (5)  years  thereafter,  and  no  longer,  and 
all  lands  so  left  and  remaining  unconveyed  at  the  end  of  five  (5)  years 
shall  escheat  to  the  State  of  Indiana :  Provided,  however,  That  whenever 
any  alien  shall  acquire,  or  shall  have  acquired  heretofore,  any  land  by 
devise  or  descent,  and  the  final  settlement  of  the  estate  of  such  decedent 
shall  be,  or  shall  have  been,  delayed  for  more  than  five  (5)  years,  said 
alien  shall  have  an  additional  period  of  two  (2)  years  from  the  final 
settlement  of  such  estate  within  which  to  convey  said  land:  And  pro- 
vided further,  That  in  the  event  such  alien,  during  the  pendency  of  such 
settleiuent  of  such  estate  shall  have  become  a  naturalized  citizen  of 
the  United  States  and  of  the  state  in  which  he  resides,  then  and  in 
such  event  such  naturalized  alien,  thus  becoming  a  citizen,  shall  be 
and  is  relieved  of  all  disabilities  of  aliens  as  to  ownership  of  real  estate ; 
and  he  may  continue  to  hold  real  estate,  taken  by  devise  or  descent, 
and  may  further  acquire  and  hold  real  estate  in  like  manner  and  with 
like  power  as  citizens  of  the  United  States. 

This  act  amends  section  3333,  Burns'  R.  S.  1901.     See  notes  to  such  section. 

(362) 
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3333a.  Pending  suits  not  affected. — 2.  Nothing  contained  in  this  act 
shall  effect,  in  any  manner,  pending  litigation  involving  the  escheat 
of  lands  to  the  State  of  Indiana. 

[Acts   1905,  p.  410.     In  force  March  6,  1905.] 

3333b.  Aliens  holding  real  estate. — 1.  That  natural  persons  who  are 
aliens,  whether  they  reside  in  the  United  States  or  any  foreign  country, 
subject  to  the  provisions  hereinafter  contained,  may  acquire  by  pur- 
chase, devise  or  descent,  and  may  hold  and  enjoy  real  estate,  and  may 
convey,  devise,  transmit,  mortgage  or  otherwise  encumber  the  same  in 
like  manner  and  with  the  same  effect  as  citizens  of  this  state  or  the 
United  States.  The  title  of  any  real  estate  heretofore  inherited,  mort- 
gaged, conveyed  or  devised  shall  not  be  questioned,  nor  in  any  manner 
affected,  by  reason  of  the  alienage  of  any  person,  ^rom  or  through 
whom,  mediately  or  immediately,  such  title  is  claimed  or  derived. 

See  sections  3328,  3332  and  3333,  Bums'  R.  S.  1901,  and  notes. 

3333c.  Lands  escheat  to  State. — 2.  If  any  alien  shall  hereafter  in 
any  manner,  acquire  land  in  this  state  in  excess  of  three  hundred  and 
twenty  (320)  acres,  he  shall,  within  five  (5)  years  from  acquiring  such 
excess  or  from  arriving  at  the  age  of  twenty-one  years,  if  a  minor, 
unless  he  shall  have  become  a  citizen  of  the  United  States,  convey 
all  lands  acquired  by  him  in  this  state,  except  that  if  he  dies  within 
said  period  without  having  conveyed,  nothing  herein  shall  prevent  his 
heirs  or  devisees  from  inheriting  or  taking  by  devise  from  or  through 
him  such  unconveyed  lands,  subject  to  all  the  provisions  of  this  act. 
If  any  alien  shall  acquire  such  excess  above  three  hundred  and  twenty 
(320)  acres  and  such  excess  shall  remain  unconveyed  at  the  end  of  five 
years  after  the  acquisition  thereof,  then  such  excess  shall  escheat  to 
the  State  of  Indiana,  and  it  shall  be  the  duty  of  the  attorney-general 
to  file  an  information  in. the  circuit  or  superior  court  of  the  county  in 
which  said  land  is  situated,  alleging  the  ground  upon  which  recovery 
is  claimed,  making  all  persons  interested  parties  thereto,  and  the  at- 
torney-general shall,  at  the  time  of  filing  such  information,  file  in  the 
oflSce  of  the  clerk  of  said  court  a  notice  containing  the  title  of  the  court, 
the  names  of  all  the  parties,  if  known,  and  if  not  known,  then  by  the 
designation  of  ** unknown  heirs,"  as  is  provided  in  suits  to  quiet  title, 
to  such  suit,  a  description  of  said  real  estate  and  a  statement  of  the 
nature  of  such  action,  and  said  notice  shall  be  by  the  clerk  recorded  in 
lis  pendens  record  as  of  the  date  and  hour  of  filing,  and  said  land  and 
all  of  the  land  owned  by  said  alien  and  described  in  said  information 
and  notice  shall,  upon  hearing  and  judgment,  upon  such  information, 
escheat  to  the  state :  •  Provided,  Any  person,  firm  or  corporation,  who, 
prior  to  the  filing  of  such  information  and  notice,  in  good  faith  and 
for  a  valuable  consideration  shall  have,  or  except  for  the  alienage  of 
the  person  or  persons,  from  or  through  whom,  mediately  or  immediately, 
claim  is  made,  would  have  acquired,  either  by  deed,  mortgage,  contract, 
legal  proceeding  or  otherwise,  any  right,  title,  interest  or  lien  to,  in  or 
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upon  said  lands,  or  any  part  thereof,  shall  not  be  prejudiced  nor  af- 
fected by  the  alienage  of  any  such  person  or  persons,  and  every  such 
right,  title,  interests  or  lien  shall  be  in  all  respects  as  valid  as  if  the 
alienage  of  such  person  or  persons  did  not  exist,  and  may  be  set  up 
by  the  owner  or  owners  thereof  and  shall  be  fully  protected  in  any 
proceeding  for  the  recovery  or  to  enforce  the  escheat  of  said  lands  in 
favor  of  the  state. 

3333d.  Repeal,  saving  clause. — 3.  All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  are  hereby  repealed :  Provided,  how- 
ever, Nothing  contained  in  this  act  shall  affect  in  any  manner  the  title 
to  any  real  estate  heretofore  recovered  or  conveyed,  by  or  under  the 
authority  of  the  state  as  escheated  lands,  or  pending  litigation  involv- 
ing the  escheat  of  lands  to  the  state  or  the  title  of  the  state  to  any 
lands  to  which  it  has  heretofore  claimed,  asserted  or  attempted  to  assert 
title  by  an  action  in  any  court  of  this  state. 

3335.    How  conveyance  made. 

The  grant  of  all  the  gas  and  oil  in  and  under  a  tract  of  land  is  a  grant  of  an 
interest  in  the  land  and  must  be  in  writing.     Heller  v^  Deiley,  28  App.  655. 

A  grant  of  an  interest  in  land  which  is  required  to  be  in  writing,  can  only  be 
surrendered  and  released  by  a  written  instrument.     Heller  v.  Dailey,  28  App.  555. 

3346.    Deed  and  recording. 

In  an  action  to  quiet  title  to  land  against  a  subsequent  purchaser,  it  musft  be 
alleged  in  the  complaint  that  the  deed  under  which  the  plaintiff  claims  was  recorded 
within  the  time  fixed  by  statute,  or  that  such  purchaser  had  notice  of  the  claim  of 
the  plaintiff.  Union  Central  Co.  v.  Dodds,  155  Ind.  365;  Dodds  v.  Winslow,  26 
App.  652. 

3348.    Unnecessary  words,  estate  created. 

It  is  not  nececssary  to  use  the  words  "heirs  and  assigns  of  the  grantee"  in  a  deed 
in  order  to  create  in  the  grantee  an  estate  of  inheritance.  Chamberlain  v.  Runkte, 
28  App.  599. 

9349.    Form  of  mortgage. 

A  mortgage  with  warranty  is  entitled  to  as  much  faith  and  confidence  as  a  war- 
ranty deed.     Rinehardt  v.  Reifers,   158  Ind.   675. 

3360.    Time  or  recording. 

Purchasers  at  execution  sales  are  protected  against  prior  unrecorded  deeds  the  same 
as  other  subsequent  purchasers.  Union  Central  Ins.  Co.  v.  Dodds,  155  Ind.  365, 
Dodds  V.  Winslow,  26  App.  652. 

Unrecorded  deeds  and  mortgages  are  valid  as  against  every  person  except  subse- 
quent purchasers,  lessees,  and  mortgagees  in  good  faith  and  for  a  valuable  considera- 
tion.    State  Bank  v.   Backus,   160  Ind.   682. 

If  in  recording  an  instrument  the  land  is  not  described  a»  the  same  is  described 
in  the  instrument,  such  record  is  not  notice  to  a  subsequent  purchaser  or  mortgagee 
of  the  land  described  in  the  instrument.       State  v.  Walters,  31  App.  77. 
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3352.    Acknowledgment  or  proof. 

By  act  of  1905,  Acts  1905,  p.  103,  records  of  deeds  which  were  acknowledged  before 
justices  of  the  peace  and  the  acknowledgments  were  defective  are  legalized. 

3364.    DisafiOrmance  by  infant  wife. 

An  infant  married  woman  must  disaffirm  a  deed  executed  during  minority  within  a 
reasonable  time  after  arriving  at  age,  and  what  held  to  be  a  reasonable  time.  Shroyer 
V.  Pittenger,  31  App.  158. 

The  disaffirmance  of  a  deed  by  an  infant  need  not  be  by  writing,  but  any  act 
after  arriving  at  full  age  whi<^  shows  a  dissent  and  which  is  inconsistent  with  the 
continued  validity  of  the  contract  will  amount  to  a  disaffirmance.  Shroyer  v.  Pit- 
tenger,  31  App.  158. 

When  an  infant  married  woman  disaffirms  a  deed  executed  during  minority,  she 
must  return  the  consideration  she  received  for  executing  the  deed.  Blair  v.  Whittaker, 
31  App.  664. 

When  it  is  alleged  that  an  infant  married  woman  did  not  receive  any  considera- 
tion for  the  execution  of  a  deed,  it  is  not  necessary  to  show  a  return  of  consideration 
on  a  disaffirmance  of  the  deed.     Shroyer  v.  PHtenger,  31  App.   158. 

[Acts   1905,  p.    13.     In  force  April    15,   1905.] 

3374b.  Destmction  of  records,  titles  legalized.  1.  That  in  all  cases 
where  there  shall  exist  a  defect  in  the  title  to  any  of  the  lands  in  any 
county  in  the  State  of  Indiana,  which  defects  of  title  are  due  to  the 
destruction  of  the  deed  records  of  such  counties  by  fire,  which  fire  oc- 
curred prior  to  the  year  A.  D.  1875,  the  title  to  such  lands  is  hereby 
made  valid  in  the  owner  thereof  as  against  any  defects  in  the  title  there- 
to resulting  from  the  destruction  of  the  deed  records  of  such  counties 
as  aforesaid:  Provided,  That  this  act  shall  in  no  wise  afifect  the  title 
in  any  such  lands,  the  defects  in  which  title  shall  not  be  due  to  the 
destruction  of  the  records  as  aforesaid:  Provided,  That  nothing  in  this 
act  shall  in  any  way  interfere  with  any  litigation  now  pending  in  any 
of  the  courts  of  this  state. 

This  act  amends  the  act  of  1903,  Acts  1903,  p.  326. 
See  section  3374a,  Bums*  R.  S.  1901. 

3378.  Estates  tail  abolished. 

Estates  tail  are  abolished  by  statute,  and  what  would  be  an  estate  tail  at  common 
law  is  in  this  state  a  fee  simple  estate.  Teal  v.  Richardson,  160  Ind.  119;  Chamber- 
lain V.  Runkle,  2S  App.  599. 

3379.  Future  estates,  remainder. 

If  a  mother  and  children  own  land  in  fee  in  common,  and  under  an  agreement  all 
the  land  is  conveyed  to  the  mother  for  life  and  she  accepts  the  same  and  agrees  that 
on  her  death  all  the  land  is  to  go  to  her  heirs,  the  mother  becomes  vested  with  a 
life  estate  in  the  land  and  her  heirs  are  vested  with  a  remainder  in  fee.  Adams  v. 
Alexander,  159  Ind.  175. 

Lands  may  be  conveyed  and  the  possession  and  enjoyment  thereof  postponed  until 
after  the  death  of  the  grantor.     Emmons  v.  Harding,  162  Ind.  154. 
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3382.    Power  of  alienation. 

A  condition  in  a  deed  that  prohibits  the  grantee  from  conveying,  mortgaging  or 
encumbering  the  land  for  twenty  years  on  a  penalty  of  forfeiting  the  land,  does  not 
violate  the  statute  prohibiting  the  absolute  suspension  of  alienation,  and  such  con- 
dition applies  only  to  voluntary  encumbrances  placed  on  the  land  and  to  that  portion 
of  the  land  encumbered.     >onts  v.  Millikan,  30  App.  298. 

Charitable  bequests  do  not  fall  within  the  statute  restraining  the  power  of  alienat- 
ing lands,  but  if  such  bequests  are  a  part  of  a  general  scheme  to  create  a  trust  in 
violation  of  the  statute  such  bequests   arc  void.     Phillips  v.   Heldt,   33  App.   388. 

[Acts  1905,  p.  102.     In  force  April  15,  1905.] 

3388a.  Insane  husband  or  wife — Order  of  court. — 1.  That  whenever, 
hereafter,  any  person  owning  real  estate  and  being  desirous  of  selling 
the  same,  or  any  part  thereof,  and  whose  husband  or  wife  at  the  time 
shall  be  insane  or  of  unsound  mind,  such  person  upon  complying  with 
the  provisions  of  this  section  shall  be  and  is  hereby  authorized  and  em- 
powered to  sell  and  convey  the  same  by  deed  without  the  joinder  of 
such  husband  or  wife  who  is  insane  or  of  unsound  mind,  and  the  con- 
veyance shall  have  the  same  effect  as  would  the  joint  deed  of  both,  had 
neither  been  insane  or  of  unsound  mind.  Before  any  such  deed  shall 
be  made  the  owner  of  the  real  estate  intending  to  make  the  sale  shall 
by  petition  apply  to  the  court  having  probate  jurisdiction  in  the  county 
where  the  real  estate  to  be  sold,  or  some  part  of  it,  is  situated,  alleg- 
ing the  insanity  of  the  husband  or  wife  of  the  owner,  and  that  such 
insanity  is  probably  permanent.  Upon  the  filing  of  such  petition  notice 
shall  be  given  to  the  person  alleged  to  be  insane,  either  by  service  of 
process,  as  provided  by  law  for  service  of  process  against  insane  per- 
sons, in  other  civil  actions,  or,  if  the  person  alleged  to  be  insane  is, 
by  affidavit,  as  in  other  civil  cases,  shown  to  be  an  non-resident  of  the 
state,  by  publication.  After  such  notice  and  upon  or  after  the  return 
day  thereof  the  legally  appointed  guardian  of  the  person  alleged  to  be 
insane,  i£  there  be  one,  or,  i£  there  be  no  such  guardian,  a  guardian 
ad  litem,  for  such  person,  appointed  by  the  court,  shall  make  proper 
defense,  if  any  there  be,  to  such  application.  Thereupon  the  matter 
of  such  petition  shall  be  submitted  to  the  court,  and  if  the  allegations 
thereof  be  proved  to  the  satisfaction  of  the  court,  it  shall  make  and  enter 
a  finding  that  the  person  alleged  to  be  insane  is  insane,  and  that  the 
insanity  is  probably  permanent,  and  upon  the  filing,  by  the  petitioner, 
with  the  clerk  of  the  court,  of  a  bond,  in  a  penalty  and  with  surety  to 
the  approval  of  the  court,  payable  to  the  State  of  Indiana,  conditioned 
to  keep  such  insane  husband  or  wife  from  becoming  a  county  charge, 
and  to  account  to  him  or  her,  upon  restoration  to  sanity,  if  he  or  she 
shall  upon  such  restoration  demand  it,  one-third  of  the  purchase  money 
received  for  the  real  estate  upon  such  sale,  the  court  shall  enter  an  order 
authorizing  the  whole  title  to  be  conveyed  by  the  petitioner  without  the 
joinder  of  the  insane  husband  or  wife.  Such  deed,  when  made  upon  such 
an  order  of  court,  shall  have  the  same  effect  as  has  the  deed  of  an  unmar- 
ried person  competent  to  convey  real  estate:  Provided,  That  whenever 
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it  is  shown  to  the  satisfaction  of  the  court  having  probate  jurisdiction 
in  the  county  wherein  such  lands  so  authorized  to  be  sold  are  situated, 
that  such  lands  were  sold  pursuant  to  such  order  authorizing  the  same, 
and  that  the  entire  proceeds  of  such  sale  were  afterwards  invested  in 
other  real  estate  situated  in  the  State  of  Indiana,  and  that  such  lands 
thus  purchased  were  of  no  less  value  than  the  lands  theretofore  sold 
pursuant  to  said  order,  and  that  the  title  thereto  had  been  taken  in  the 
name  of  the  person  having  such  insane  husband  or  wife,  and  that  such 
insane  husband  or  wife  will  not  suffer  loss  thereby,  such  court  shall  enter 
an  order  discharging  said  bond  and  releasing  the  sureties  from  all  lia- 
bility thereon. 
This  act  amends  section  3388a,  Burns'  R.  S.  1901. 


ARTICLE  5.— TRUSTS  AND  POWERS. 

SEC.  SEC. 

3391.  Express  trust*  created  in  writing.    3403.  Conveyance  of  nominal  trustee. 
3396.  When  no  resulting  trust.  3407.  Irrevocable  powers. 

3398.  Resulting  trust,  when.  3419.  Control  of  court. 

3401.  Resignation   of   trustee. 

3391.    Express  trusts  created  in  writing. 

A  trust  in  land  may  be  created  by  any  writing  under  the  hand  of  the  party  creat- 
ing the  trust,  when  the  terms  and  conditions  of  the  trust  are  set  forth  with  sufficient 
certainty.    Nesbitt  v.  Stevens,  161  Ind.  519. 

To  create  a  trust  in  land  by  a  deed  conveying  the  same,  the  terms,  conditions  and 
beneficiaries  of  the  trust  must  be  specified,  or  reference  must  be  made  to  some  other 
writing  which  defines  the  trust.     Christian  v.  Highlands,  32  App.  104. 

3396.    When  no  resulting  trust. 

An  all^ation  in  a  complaint  that  a  husband  paid  for  land  with  money  belonging 
to  his  wife,  and  that  he  took  the  title  in  his  own  name,  does  not  show  a  resulting 
trust  in  favor  of  the  heirs  of  the  wife  in  the  absence  of  an  allegation  that  the  con- 
veyance was  made  to  the  husband  without  the  wife's  consent,  or  that  it  was  fraudu- 
lently made,  or  that  it  was  in  violation  of  any  trust,  or  that  there  was  an  agreement 
that  he  should  hold  the  land  in  trust  for  her.     Repp  v.  Lesher,  27  App.  360. 

3398.    Resulting  trust,  when. 

In  an  action  to  enforce  by  parol  a  trust  in  land  because  the  land  was  paid  for 
with  money  belonging  to  the  person  seeking  to  enforce  the  trust,  the  evidence  as  to 
payme<nt  must  be  clear  and  imequi vocal,  and  where  part  payment  only  is  claimed  the 
exact  portion  must  be  clearly  shown.     Hutton  v.  Cunningham,  28  App.  295. 

3401.    Resignation  of  trustee. 

When  a  trustee  of  an  express  trust  resigns,  it  is  proper  for  him  to  include  in  his 
resignation  a  claim  for  his  services.     Hord  v.  Bradbury,  156  Ind.  30. 
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3403.    Conveyance  to  nominal  trustee. 

If  land  is  conveyed  to  a  person  merely  to  enable  him  to  convey  the  title  to  others, 
such  person  becomes  a  mere  trustee  and  no  title  vests  in  him  but  the  title  vests  at 
once  in  the  beneficiaries.     Greenwood  Assn.  v.  Stanton,  28  App.  548. 

If  land  is  conveyed  to  a  trustee  with  powder  to  convey  the  sajne  to  certain  persons 
upon  the  performance  of  specified  conditions,  the  trustee  is  invested  with  the  legal 
title  to  the  land  and  is  not  merely  a  nominal  trustee.  McCleary  v.  Chipman,  32  App. 
489. 

3407.    Irrevocable  powers. 

Authority  to  revoke  a  power,  beneficial  or  in  trust,  must  be  reserved  in  the  instru- 
ment creating  the  same,  and  a  subsequent  writing  directing  the  execution  of  the 
power  will  not  control  or  revoke  the  power  contained  in  a  deed  creating 'the  trust  and 
power.     McCleary  v.  Chipman,  32  App.  489. 

3419.    Control  of  court. 

If  a  court  adjudges  that  a  trust  be  closed  and  terminated  in  accordance  with  an 
agreement  and  settlement  between  the  parties,  such  proceeding  can  not  be  collaterally 
attacked  by  any  of  the  parties.     Spencer  v.  Spencer,  31  App.  321. 
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CHAPTER  21. 
CORPORATIONS  GENERALLY. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constmed  since  1901. 

SEC.  SEC. 

3425.  Powers   of   corporations.  3442.     Borrowing  on   mortgage. 

3425.    Powers  of  corporations. 

T^e  provision  of  the  statute  that  each  stockholder  shall  have  a  vote  at  meetings 
for  each  share  of  stock  owned  is  a  right  which  can  not  be  abrogated  by  any  regula- 
tion of  a  corporation  that  the  officers  thereof  shall  continue  to  serve  indefinitely 
when  the  statute  requires  such  officers  to  be  elected  at  stated  times.  State  v.  Anderson, 
31  App.  34. 

3442.    Borrowing  on  mortgage. 

A  mortgage  executed  by  an  insolvent  corporation  to  secure  the  payment  of  debts 
for  which  directors  of  the  corporation  are  liable  as  sureties  is  void  imless  such  mort- 
gage is  authorized  by  a  majority  of  a  quorum  of  the  directors  who  are  disinterested. 
Swift  Co.  V.  Dyer-Veatch  Co.,  28  App.  1. 
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CHAPTER    22. 

CORPOBATIONS— FOREIGN. 

Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

3453.     Agents  filing  authority.  3461b.  Copy  of  articles,   fees,   certificate. 

3456.     Ck>ntracts,  enforcing. 

3453.    Agents  filing  authority. 

The  legislature  may  prescribe  the  terms  and  conditions  upon  which  foreign,  cor- 
porations may  carry  on  business  in  this  state.    People^s  Assn.  v.  Markley,  27  App.  128. 

If  it  is  claimed  that  a  foreign  corporation  can  not  enforce  a  contract  executed 
in  this  state  because  of  a  non-compliance  with  the  statutes  of  this  state  regulating 
such  corporations,  the  question  must  be  raised  by  a  plea  in  abatement  under  oath. 
North  Mercer  Co.  v.  Smith,  27  App.  472. 

If  a  foreign  corporation  in  the  transaction  of  business  in  this  state  by  an  agent 
obtains  a  contract  in  its  favor  before  such  agent  has  complied,  with  the  statutes  of 
this  state  regulating  the  business  of  such  corporations,  such  conftract  can  not  be 
enforced  until  such  statutes  are  complied  with.  People's  Assn.  v.  Markley,  27  App. 
128;    North  Mercer  Co.  v.   Smith,  27  App.  472. 

Under  the  act  of  1897,  section  4463j,  Burns  R.  S.  of  1901,  the  receiver  of  a  foreign 
insolvent  building  association  may  enforce  contracts  in  favor  of  sudi  association 
although  such  association  did  not  comply  with  the  statutes  of  this  state  regulating 
foreign  corporations.     Clarke  v.  Darr,   15G  Ind.  692. 

Foreign  surety  companies  are  not  required  to  comply  with  statutes  regulating 
the  transaction  of  business  in  this  state  by  foreign  corporations  generally,  as  such 
surety  companies  are  controlled  by  special  statutes.  Barricklow  v.  Stefwart,  31 
App.  446. 

3456.    Contracts,  enforcing. 

Foreign  corporations  that  have  failed  to  comply  with  the  statutes  of  this  state 
regulating  such  corporations  can  not  enforce  contracts  made  by  their  agents  in  this 
state  in  conducting  the  business  of  such  corporations  until  such  statutes  have  been 
complied  with.  People's  Ass*n  v.  Markley,  27  App.  128;  Nortti  Mercer  Ca  v.  Smith, 
27  App.  472. 

The  objection  that  a  foreign  corporation  has  not  complied  with  the  statute  of  this 
state  must  be  raised  by  a  plea  in  abatement.    North  Mercer  Co.  v.  Smith,  27  App.  472. 

(370) 
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371  FOREIGN.  §  3461b 

[Acts  1903,  p.  226.     In  force  March  0,  1903.] 

3461b.  Copy  of  articles,  fees,  certiflcate. — 2.  Every  company  incor- 
porated for  purposes  of  gain  under  the  laws  of  any  other  state,  terri- 
tory or  country,  now  or  hereafter  doing  business  within  this  State,  shall 
file  in  the  office  of  the  secretary  of  state  a  certified  copy  of  its  articles 
of  incorporation,  or  in  case  such  a  company  is  incorporated  merely  by 
a  certificate,  then  a  copy  of  its  certificate  of  incorporation,  duly  certified 
and  authenticated  by  the  proper  authority;  and  the  principal  officer  or 
agent  in  Indiana  of  the  said  corporation  shall  make  and  forward  to  the 
secretary  of  state,  with  the  articles  or  certificates  above  provided  for,  a 
statement  duly  sworn  to  of  the  proportion  of  the  capital  stock  of  said 
corporation  which  is  represented  by  its  property  located  and  business 
transacted  in  the  State  of  Indiana ;  and  such  corporation  shall  be  required 
to  pay  into  the  office  of  the  secretary  of  state,  upon  the  first  ten  thou- 
sand dollars  ($10,000.00)  or  under,  of  the  proportion  of  its  capital  stock 
represented  by  its  property  and  business  in  the  State  of  Indiana,  twenty- 
five  dollars  ($25.00),  and  upon  the  proportion  of  its  capital  stock  repre- 
sented by  its  property  and  business  in  the  State  of  Indiana,  over  and 
above  ten  thousand  dollars  ($10,000.00),  incorporating  taxes  and  fees 
equal  to  those  required  of  similar  corporations  formed  within  and  under 
the  laws  of  this  State.  Upon  a  compliance  with  the  above  provisions 
by  said  corporation,  the  secretary  of  state  shall  give  a  certificate  that 
said  corporation  has  duly  complied  with  the  laws  of  this  State,  and  is- 
authorized  to  do  business  therein,  stating  the  amount  of  its  entire  cap- 
ital and  of  the  proportion  thereof  which  is  represented  in  Indiana.  And 
such  certificate  shall  be  taken  by  all  courts  in  this  state  as  evidence  that 
the  said  corporation  is  entitled  to  all  the  rights  and  benefits  of  this  act, 
and  such  corporation  shall  enjoy  those  rights  and  benefits  set  forth  in 
.its  original  charter  or  articles  of  association,  unless  this  shall  be  for  a 
greater  length  of  time  than  is  contemplated  by  the  laws  of  this  state,  in 
which  event  the  time  and  duration  shall  be  reckoned  from  the  creation 
of  the  corporation  to  the  limit  of  time  set  out  in  the  laws  of  this  State : 
Provided,  That  nothing  in  this  act  shall  be  taken  or  construed  into  re- 
leasing foreign  loan,  building  and  loan,  or  bond  investment  companies, 
or  other  corporations,  on  the  partial  payment  or  installment  plan,  from 
any  provisions  of  law  requiring  them  to  make  a  deposit  of  money  with 
a  proper  officer  of  this  state  to  protect  from  loss  the  citizens  of  this 
state  who  may  do  business  with  such  loan,  building  and  loan,  or  bond 
investment  companies,  or  other  corporations. 

This  act  amends  section  3461b,  Bums  R.  S.  1901. 
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CHAPTER     23. 

CORPORATIONS,  MUNICIPAL. 

CITIES. 
INCORPORATION— ORGANIZATION. 

SEC.  SEC. 

3462.  Petition,   census.  3464.     Town  becomes  city,  wards,  terms 

3463.  Election  board,  duties,  ballots,  re-  of  officers. 

turns.  34G5.     Application  of  act,  rights,  liabilities. 

CLASSIFICATION  OF  CITIES. 

3466.  Five  classes,   population. 

OFFICERS— ELECTION— TERMS. 

3467.  Officers,    terms,    jurisdiction,    sue-    3469.    Vacancy  in  elective  office. 

cessors.  3470.     City  contracts,  interest  forbidden. 

3468.  Qualification,  bonds. 

COMMON  COUNCIL— ORGANIZATION— PROCEDURE. 


3471.  Common  Council.  3477. 

3472.  Meetings  of  council.  3478. 

3473.  Presiding  officer.  3479. 

3474.  Clerk  of  council,  duties.  3480. 

3475.  Expulsion  of  member.  3481. 

3476.  Legislative  power — Appropriations. 


General  powers  of  council. 
Department  investigations. 
Finances,  management. 
Appropriations   by   ordinance. 
Tax  levy,  failure  to  fix. 


SINKING  FUND. 


3482.  Creation  of  sinking  fund.  .3493. 

3483.  Commissioners,  appointment.  3494. 

3484.  Terms  of  commissioners,  vacancy.  349.5. 

3485.  Organization  of  commissioners.  3496. 

3486.  Salary  of  commissioners,  bond.  3497. 

3487.  Depositor^',  selection,  bids.  3498. 

3488.  Opening  of  depository  bids.  3499. 

3489.  Successful  bidder,  bond.  3500. 

3490.  Treasurer,  sinking  fund  taxes.  3501. 

3491.  Depository,  interest,  credits.  3502. 

3492.  Character  of  depository. 

(372) 


Investments,  payment  of  bonds. 
Tax  levy,  how  certified. 
Meetings  of  commissioners. 
Controller  or  clerk,  reports. 
Advertising,  costs. 
Withdrawals   from   fund. 
Eligibility  of  depository. 
Vote  for  depository,  when  a  penalty. 
Payments  from  fund,  warrant,  bonds. 
Tax  rate,  minimum. 
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373  CORPORATIONS — CITIES. 


EXECUTIVE  AUTHORITY.  j» 

SEC.  fiEC. 

3503.  WThere  executive  authority  Tested.    3506.    City  clerk,  powers  and  duties.     • 

3504.  Mayor,  powers  and  duties. 

EXECUTIVE  DEPARTMENTS. 

3506.  Departments,  creation,  powers  and    3509.     Contracts    and    agreements,    when 

duties.  void. 

3507.  Appointees,  qualifications,  fees.         3510.    Warrants,  excess  of  appropriations, 

3508.  Expenditures,  estimates.  penalty. 

DEPARTMENT  OF  FINANCE. 

3511.  City  controller,  appointment,  sal-    3513.    Deputy     controller,     appointment, 

ary.  salary. 

3512.  Powers  and  duties. 

DEPARTMENT  OF  LAW. 

3514.  City  attorney,  powers  and  duties,  salary. 

DEPARTMENT  OF  PUBUC  WORKS. 

3515.  Board   of   public   works,   appoint-    3518.     Streets,     alleys,     public    grounds, 

ment,  salary,  bond.  supervision. 

3516.  City    engineer,    appointment,    sal-    3510.     Contracts,  notice,  bids,  forfeiture. 

ary,  bond.  3520.     Expenses,  how  paid. 

3517.  Powers  and  duties  of  board  of  works. 

APPROPRIATION  OF  PROPERTY. 

3521.  Condemnation  proceedings,  notice,    3525.     Remonstrance,  appeal. 

remonstrance,  hearing.  3526.     Appeal,  how  taken. 

3522.  Order,  benefit  or  damage,  property    3527.     Assessment  roll,  liens. 

list.  3528.     Assessments,  when  due,  collection. 

3523.  Assessment  of  damages  and  bene-    3520.     Damages  paid  by  city. 

fits.  3530.     Certificates  for  damages. 

3524.  Minors  and  insane  persons. 

STREET  IMPROVEMENTS. 

3531.  Order    for   improvements,   notice,    3536.    Duplicate  assessment  roll  on  oom- 

materials.  pletion. 

3532.  Cost  of  improvements.  3537.     Installments,   waiving  errors,   pay- 

3533.  Assessments,  extent.  Hen.  ing  before  due. 

3534.  Payment  by  installments.  3638.     Treasurer,   duty,   separate   accounts. 

3535.  Assessment    roll    to    finance  de-    3539.     Street  improvement  bonds. 

partment,  remonstrance.  3540.    Installments    unpaid,    effect,    notice. 


Digitized  by 


Google 


CORPORATIONS CITIES.  374 

SEWERS  AND  DRAINS. 

SEC.  SEC. 

3541.  Establishing  sewers  and  drains.       3544.    Assessments  for  sewers  and  drains. 

3542.  Ck>8ts  of  sewers,  how  paid.  3545.     Sewer  or  drain  through  cemetery. 

3543.  When  costs   divided. 

LEVEES  AND  WATERCOURSES. 

3546.  Levee,  watercourse,  drain,  change,    3551.     Minors  and  insane  person^s. 

construction.  3552.    Remonstrance,  appeal. 

3547.  Levee  and  street,  appropriation  of    3553.    Procedure  on  appeal. 

land.  3554.    Assessments  a  lien. 

3548.  Plan  of  levee,  construction,  remon-    3555.    Agreement  with  land  owner. 

strance,  hearing.  3556.     Contracts  with  owners. 

3549.  Final  order,  list  of  property.  3557.     Contract  for  entire  work. 

3550.  Damages,  benefits,  estimates  of  cost.     3558.     Benefit  assessments,  how  payable. 

SPRINKLING  AND  SWEEPING. 

3559.  Sprinkling  and  sweeping.  3561.     Sprinkliflg  assessments,  when  due. 

3560.  Cost  of  sprinkling  and  sweeping. 

LAMP  POSTS. 

3562.  Lamp  posts,  contracts  and  cost. 

WATERWORKS. 

3563.  Waterworks,   control   and    management. 

PUBLIC  PARKS. 

3564.  Third,  fourth  and  fifth  class  cit-    3571.     Wheelways  in  parks. 

ies,  control.  3572.     Donations  of  pr<^)erty,  control. 

3565.  First  and  second  class,  department    3573.    Power  over  waterways. 

of  parks.  3574.  Condemnation  of  land. 

3566.  Commissioners,  terms.  3575.  Boulevard     assessment,     damages, 

3567.  Officers  of  boards,  reports,  funds.  benefits. 

3568.  Control   of  parks  and  boulevards,  3576.  Powers   and   duties  of  assessors. 

powers.  3577.    Payment  of  damages,  certificates, 

3569.  Action   for    damages,    publication  benefits. 

of  rules.  3578.    Payment  to  owners,  title  to  lands. 

3570.  Sale  of  park  land,  authority  over    3579.    Recording   land    descriptions. 

adjacent  land. 

HARBORS. 

3580.     Construction  or  improvement  of  harbors. 
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CORPORATIONS — CITIES. 
LEVEES. 


3581.    Construction  of  levees,  procedure. 


DEPARTMENT  OF  PUBLIC  SAFETY. 


3582. 

Board  of  public  safety,  appointment. 

3591. 

3583. 

Rules,  quorum,  clerk,  police,  fire- 

3592. 

men,  salaries. 

3593. 

3584. 

Fire  and  police  forces,  removals. 

3694. 

3585. 

Powers  of  policemen. 

3595. 

3586. 

Additional  fire  and  police  forces. 

3696. 

3587. 

Oaths,  who  may  administer. 

3597. 

3588. 

Duties  of  police  force. 

3589. 

Gaming. 

3598. 

3500. 

Arrest  and  trial  of  oflfenders. 

3599. 

Political  work  prohibited,  penalty. 
Bonds  of  appointees. 
Insurance  fund. 

Marshal,  fifth  class,  powers,  duties. 
Exempt  from  jury  duly. 
May  destroy  property  adjoining  fire. 
Stolen  property,  custody  and  dis- 
position. 
Humane  officer,  salary,  duties. 
Police  matron,  duties,  salary. 


POLICE  PENSION  FUND. 

3600.  Pension  fund,  trustees,  terms,  pow-    3603.    Retired  members,  duties,  examin- 

ers, ation. 

3601.  Moneys  of  fund.  3604.     Forfeiture  of  pension. 

3602.  Investment  of  funds — Beneficiaries.  3605.     Existing  boards,  when  control  ceases. 


FIREMEN'S  PENSION  FUND. 


3606.  Firemen's  fund,  trustees,  where  ap-  3611. 

plied. 

3607.  Composition  of  board,  powers,  by-  3612. 

laws. 

3608.  Fire  company  defined,  election  of  3613. 

trustees.  3614. 

3609.  Pension  fund,  of  what  consists.  3615. 

3610.  Investments,  accounts — President's  3616. 

bond.  3617. 

3618. 


Beneficiaries,  deficiency,  pro  rata 
payments. 

Sums  paid  retiring  members,  de- 
pendents. 

Pensioners  under  former  laws. 

Re-exaraination  after  retirement. 

Payments  on  warrant. 

Pension   exempt   from  seizure. 

Custodian  of  fund. 

Existing  funds,  transfer. 


DEPARTMENT  OF  ASSESSMENT  AND  COLLECTION. 


3619.  City  treasurer,  county  seat  excep- 

tion. 

3620.  Treasurer  in  county  seat  city. 

3622.  Transfer  of  funds,  tax  duplicate. 

3623.  License  or  special   tax,   how  paid. 

3624.  Taxation,  assessment  and  appraise- 

ment. 

3625.  Assessmert  certificate,  levy. 

3626.  Tax  duplicate. 


3627.  Notice    by    treasurer,    collections, 

delinquents. 

3628.  Treasurer's  settlement,  delinquent 

list. 

3629.  County   auditor,   delinquent  list. 

3630.  Delinquent  settlement. 

3631.  Delinquent  sales. 

3632.  Compensation      of     auditor     and 

treasurer. 

3633.  Treasurer's  accounts  with  cities. 
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SEC.  SEC. 

3634.  City  treasurer,   receipte,  disburse-  3636.     Payment  of  city  orders,  deficiency, 

mente.  interest. 

3635.  Duties  of  treasurer,  controller  or  3637.    Treasurer's   statement   to   control- 

clerk,  ler  or  clerk,  reports. 


DEPARTMENT  OF  HEALTH  AND  CHARITIES. 

3638.     Commissonersv  terms,  salary.  3639.     Powers  and  duties. 


JUDICIAL  DEPARTMENT. 


3640.  City   court,   officers,  seal.  3648. 

3641.  City   judge,   election,   term,  juris-    3649. 

dioUon.  3650. 

3642.  Powers  of  city  judge.  3651. 

3643.  Vacancy  in  judgeship,  appointment. 

3644.  Fees  forbidden.  3652. 

3645.  Salary  of  judge.  3653. 

3646.  Clerk  of  city  court,  duties.  3654. 

3647.  Bailiff,  bond,  duties. 


Prosecutions,  by  whom. 
Witness  fees. 

Process,  by  whom  served,  arrests. 
Averments    in    suits — Service    on 

corporations. 
Actions  for  penalty  in  name  of  city. 
Appeal  without  bond  in  felony. 
Judgment,  tax  to  pay. 


ANNULMENT  OF  CHARTER. 

3655.     City  charter,  procedure  to  annul. 


MISCELLANEOUS  PROVISIONS. 


3656.  School     commissioners,     cities     of  3661. 

100,000.  3662. 

3657.  Organization  of  board,  secretary,  3663. 

treasurer,  salaries.  3664. 

3658.  School    board,   auditor,   assistants, 

duties.  3665. 

3659.  Buildings,     repairs,    business     di- 

rector, bids.  3666. 

3660.  Taxes,  levy,  limit. 


Indebtedness  limited. 

Bonds,  issue  and  sale. 

Sale  of  property,  sales  legalized. 

Pest    houses,    hospitals,    cities    of 

100  000. 
Street    or   boulevard    assessments, 

cities  of  43,000  to  49,000. 
Public  utilities,  cities  of  3.300  to 

3,405. 


ELEVATING  RAILROAD  TRACKS. 


3667.  Cities  of   100,000,  track  elevation    3671. 

or  depression. 

3668.  Improvement,  how  apportioned,  ex-    3672. 

pense  divided. 

3669.  Written  agreement.  3673. 

3670.  Allotment  of  work,  inspectors,  3674. 

engineer,  appeal. 


Streets,  damages,  notice,  remon- 
strance, hearing,  appeal. 

Approval  of  work,  settlements,  is- 
sue of  bonds. 

Tox^-n  in  city,  portion  of  expense. 

Annual  expenditure,  debt  certifi- 
cates. 


Digitized  by 


Google 


377  CORPOBATIONS — CMIES. 

SEC.  SEC. 

3675.  Supplemental  to  act  of  1891.  3690.  Commiaeioners,     reports     as     to- 

3676.  Cities  of  43,000  to  49,000,  eleva-  progress. 

tion  or  depression.  3691.  Estimates,     pro      rata    payments, 

3677.  Petition  to  circuit  court,  contents,  certificate  of  indebtedness. 

notice.  3692.  Court's    final     decree,    apportion- 

3678.  Court's  jurisdiction,  pleadings,  trial.  ment  of  expense. 

3679.  Finding,   appointment  of  conunis-    3693.  Excess   apportionment,    reimburse- 

sioners.  ment. 

3680.  Report   by   commissioners,    contents.3694.  New  trial  or  appeal  from  appor- 

3681.  Consideration  of  report,  notice  as  tionment. 

to  damages.  3695.  Taxation,  when  continued. 

3682.  Objections,  hearing,  appeal.  3096.  Postponement  of  work. 

3683.  Decree  of  court — New  report.  3697.  Improvement  completed,  unexpend- 

3684.  Apportioning      work,      condenma-  ed  balance. 

tion,  damages.  3698.  Partial  improvement,  court's  pow- 

3685.  New  trial,  appeal.  ers. 

3686.  City's  financial  statement.  3699.  Readjustment   of   assessment. 

3687.  Insu£Scient  funds,  tax  levy,  limit.    3700.  Opening  or  vacation  of  streets. 

3688.  Power  to  create  special  fund.  3701.  Removal  of  poles. 

3689.  Contracts,   bids,   payment,   bond.       3702.  Trespass,  penalty. 

3703.  City  rights  not  abridged. 


CITIES  AND  TOWNS. 

ELECTIONS. 

3704.  Ejigible  to  office.  3706.     Voting  precincts. 

3705.  Eligible  to  vote. 


PRISON  OR  WORKHOUSE. 


3707.     Prison  or  workhouse. 


REMOVAL  OR  CREMATION  OF  GARBAGE. 

3708.  Disposal  of  garbage,  cities  of  flftn     class  and  towTis. 

LAWNS  AND  SHADE  TREES. 

3709.  Control  of  lawns  and  shade  trees  along  streets. 

REFUNDING  BONDS. 

3710.  Issue  of  refunding  bonds. 

POSTING  NOTICES. 

3711.  Legal   notices,  when  may  post. 


Digitized  by 


Google 


OORPOBATIONS — CITIES.  378 

MISCONDUCT  OF  OFFICERS. 

SEC.  SEC. 

3712.  Official   misoonduct,   penalty.  3714.    Mayor  or  trustees  may  revoke  li- 

3713.  City  or  town  attorney,  misconduct,  cense. 

removal.  3715.     Oppression,    malconduct,    misfeas- 

ance, penalty. 

UNION  OF  CITIES  AND  TOWNS. 

3716.  Union  of  adjoining  cities  or  towns. 

BOUNDARIES— ANNEXING  LANDS. 

3717.  Corporate   boundaries,   annexation    37  Id.    Parts   of    city   or    town    not   an- 

of  lands.  nexed — Debts. 

3718.  Remonstrance  against  annexation,    3720.    Disannexing  territory. 

appeal,  trial. 

ADDITIONS— PLATS. 

3721.  Additions  to  cities  or  towns,  plats.        3723.     Survey  and  plat  of  city  or  town, 

3722.  Plats,  submission  for  approval,  re-  adoption. 

cording,  penalty. 

PUBLIC  UTILITIES. 

3724.  Waterworks,     gas    works,    bonds,    3729.     Provisions  for  sale. 

election.  3730.  Notice     by     publication — Petition 

3725.  Location,  condemnation.  for  election. 

3726.  Management  and  control.  3731.  Notice  of  electi(Hi. 

3727.  Board   of   public   works,   trustees,  3732.  Ballots. 

control.  3733.     Proceeds  of  sale. 

3728.  Sale  of  public  utilities.  3734.     General  application. 

CONTRACTS  FOR  PUBLIC  WORKS. 

3735.  Contracts   for  works  and  buildings. 

FRANCHISES,  GRANTING. 

3736.  Grant  of  corporate  franchise,  limit.      3738.     Corporate  rights  in  condemnation. 

3737.  Paving,  corporation's  portion,  pay-    3739.     Tax  to  pay  for  utilities  or  rental. 

ment. 

PUBLIC  PARKS. 

3740.  Cities  of  third,  fourth,  fifth  dass    3742.     Custody   and   mAnagemeni. 

and  towns.  3743.    Use  of  parks,  Chautauqua  assembly. 

3741.  Park  ordinances   and   rules — ^Tax,    3744.    Libraries  in  parks. 

bonds.  3745.    Acts  legalized,  no  vacation. 
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CEMETERIES. 

SEC.  SEC. 

3746.  Control  and  management  of  ceme-    3749.    Ground  for  cemetery,  gift  or  oon- 

teries.  demnation. 

3747.  Ck)nveyance    to    city    or    town   by    3750.     Conveying   cemetery    to   association. 

county.  3751.     Power   of    cemetery    association. 

3748.  May    vacate,    petition    and     find- 

ing— Re-interment. 


CONDEMNATION  OF  LANDS. 
3752.    Condemnation  of  lands^  fifth  class  or  town. 


GENERAL  POWERS. 


3753. 

Common  council,  board  of  trustecu, 
general  powers. 

3759. 

3754, 

Streets,  alleys,  watercourses,  sew- 

3760. 

ers,  control. 

3761. 

3755. 

Cleaning     streets,     alleys,     public 

3762. 

grounds. 

3763. 

3756. 

Obstruction  of  streets  and  public 
places. 

3764. 

3757. 

Authority    or    power,    how    made 
effectual. 

3765. 

3758. 

Service  of  process. 

3766. 

Sewers   by    contiguous    cities    and 
towns. 

Agreement,  record,  committee. 

Cost,  assessment,  payment. 

Advertising  for  bids,  contract. 

Separate  contracts,  bond. 

Assessments,  notice,  hearing,  ob- 
jections. 

Lien  of  assessments,  payment,  col- 
lection. 

Liability  of  city. 


TOWNS. 


ORGANIZATION 


3767.  Survey  and  map.  3777. 

3768.  Census.  3778. 

3769.  Survey,  map  and  census  made    3779. 

public.  3780. 

3770.  Application     to    county  oommis-    3781. 

sioners.  3782. 

3771.  Hearing  and  order.  3783. 

3772.  Notice  to  voters — County  auditor.    '3784. 

3773.  Polls,  how  long  open. 

3774.  Election  board.  3785. 

3775.  Election,  effect,  expenses.  3786. 

3776.  Ward  boundaries.  3787. 


Corporation  election,  notice. 

Election  inspectors. 

Election  precincts. 

Elective  officers,  terms. 

When  elected,  tie  vote,  oertifica4je. 

Clerk  circuit  court,  record,  fee. 

Vacancy  in  board. 

President,    oath,    appointment    of 

marshal. 
Corporate  name  of  town. 
Towns  heretofore  organized. 
Debts  not  affected. 


DISSOLUTION  OP  TOWN-CHANGE  OP  NAME. 
3788.     Dissolution  proceedings. 
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DUTIES  OF  TOWN  OFFICERS. 

SEC.  SEC. 

3789.  Bonds  of  officials.  3793.  Clerk,  duties  and  powers. 

3790.  Transfers  to  successors.  3794.  Marshal,  po>wers,  fees. 

3791.  Treasurer,  duties.  3795.  Deputy  marshals,  powers. 

3792.  Treasurer's  settlements,  publication.  3796.  Compensation  of  officers. 

POWERS  OF  BOARDS  OF  TRUSTEES. 

3797.  Trustees,  powers  defined.  3799.    Agreements  legalized. 

3798.  Sewer,  connection  with  city.  3800.    Aiding  electric  railways. 

PROSECUTIONS  UNDER  ORDINANCES. 

3801.     Ordinances,   prosecutions,   imprison-  3802.     Prosecutions,  authority, 
ment. 

REVENUES  AND  APPROPRIATIONS. 

3803.  Money,  how  appropriated.  3805.     Borrowing  money,  sinking   fund. 

3804.  Bonds   for  public  buildings. 

ASSESSMENT  AND  COLLECTION  OF  TAXES. 

3806.    Taxes,  how  fixed  and  collected.  3807.    Repeal  of  laws. 


INCORPORATION— ORGANIZATION. 

[Acts  1905,  p.  236.     In  force  April   15,   1905.1 

3462.  Petition— rOensus. — 38.  Whenever  one-third  of  the  voters  of 
any  incorporated  town,  so  far  as  the  number  can  be  estimated,  shall 
petition  the  board  of  trustees  thereof  to  be  incorporated  as  a  city  under 
this  act,  such  board  of  trustees,  by  an  order  or  resolution  to  that  effect 
entered  on  its  record,  shall  furnish  the  marshal  or  other  proper  officer 
with  the  necessary  forms  for  taking,  and  direct  him  to  take,  a  census  of 
all  persons  who  are  residents  within  the  corporate  limits  of  such  town  at 
least  forty  days  previous  to  the  date  of  such  order  or  resolution:  Pro- 
vided, however,  That  if  it  shall  appear  to  such  board  of  trustees  by  the 
last  census  of  this  state  or  of  the  United  States,  or  by  any  enumeration 
made  by  the  order  of  such  board  of  trustees,  within  two  years  after  the 
filing  of  such  petition,  that  such  town  then  has  two  thousand  five  hun- 
dred inhabitants,  such  board  of  trustees  shall  be  at  liberty  to  proceed  in 
all  respects  as  if  such  census  had  been  taken  in  the  manner  provided  by 
this  act.  Such  marshal  or  other  ofiicer,  with  the  concurrence  of  such 
board  may  appoint  assistants,  and  shall,  within  thirty  days  from  the 
time  of  receiving  such  order,  make  full  return,  under  oath,  to  such  board 
of  the  resident  population  of  such  town.    If  the  return  show  a  popula- 
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tion  of  two  thousand  persons  or  more,  the  trustees,  within  ten  days  there- 
after, shall  publish  a  notice  to  the  voters,  as  in  ease  of  other  town  elec- 
tions, stating  that,  on  a  day  named,  an  election  will  be  held  in  the  sev- 
eral precincts  of  the  town,  to  determine  whether  the  same  shall  be  in- 
corporated as  a  city.  In  towns  which  are  governed  by  a  common  council, 
instead  of  a  board  of  trustees,  the  duties  in  this  act  required  to  be  done 
by  the  board  of  town  trustees  shall  be  performed  by  such  common  council. 

See  notes  to  sections  3462,  Burns*  R.  S.  lUOl. 

SectiooB  1  to  37  of  this  act  relate  to  the  organization  of  towns,  and  may  be  found 
foUowing  the  provisions  relating  to  cities,  th^  same  being  sections  3767  to  3806. 

This  act  supersedes  prior  statutes  providing  for  the  organization  and  defining 
the  powers  of  municipal  corporations. 

The  numbers  given  to  the  sections!  begin  with  the  first  section  number  in  Bums' 
R.  S.  1901,  which  relates  to  the  organization  of  citiee,  and  continue  consecutively. 

3463.  Election  board— Duties— Ballots— Returns.— 39.  The  board  of 
trustees  shall  appoint  three  reputable  voters  in  each  precinct,  one  to  act 
as  inspector  and  two  as  judges  of  the  election  provided  for  in  the  pre- 
ceding section;  and  the  persons  thus  appointed  shall  choose  a  clerk  of- 
such  election.  Such  election  shall  be  conducted  in  the  same  manner 
and  be  governed  by  the  same  rules  as  other  town  elections.  The  ballots, 
of  the  voters  shall  have  thereon  the  word  *'Yes''  and  the  word  '*No." 
The  inspector  and  judges  of  each  precinct  shall  make  a  statement  showing 
the  number  of  affirmative  votes  given  and  the  number  of  negative  votes 
given;  and,  on  the  day  succeeding  such  election,  at  the  hour  of  ten 
o'clock  in  the  forenoon,  the  inspectors  shall  meet  and  canvass  the  vote, 
as  in  other  cases.  If  a  majority  of  the  ballots  be  in  the  negative  the 
inspectors  shall  so  report  to  the  board  of  trustees,  and  the  voters  of  such 
town  or  city  shall  be  deemed  not  to  have  consented  to  its  incorporation 
as  a  city,  and  no  further  proceedings  shall  be  had  in  relation  thereto. 
But  if  a  majority  of  such  ballots  shall  be  in  the  aflSrmative,  the  inspectors 
shall,  within  five  days,  certify  that  fact  to  the  clerk  of  the  circuit  court 
of  the  county  in  which  such  town  is  located,  showing  also  in  their  return 
the  number  of  votes  in  the  affirmative  and  the  number  in  the  negative. 
The  clerk  of  such  court  shall  make  a  record  of  such  return  of  such  elec- 
tion in  the  civil  order  book  of  such  court ;  and  such  town  shall  thereafter 
be  deemed  an  incorporated  city,  with  the  powers  and  franchises  apper- 
taining thereto ;  and  the  record  in  the  office  of  such  clerk  of  the  circuit 
court  shall  be  held  in  all  courts  and  places  as  conclusive  evidence  of 
such  incorporation.  But  nothing  herein  shall  prevent  any  person  in- 
terested from  contesting  the  validity  of  such  election,  and  of  the  result 
thereof,  as  in  other  cases  of  contested  elections. 

3464.  Town  becomes  city- Wards — Terms  of  officers. — 40.  Within 
five  days  after  the  filing  in  the  office  of  the  clerk  of  the  circuit  court 
of  the  statement  showing  that  any  town  has  been  incorporated  as  a 
city,  the  trustees  of  such  town  shall  divide  such  city  into  not  less  than 
three  wards,  none  of  which  shall  contain  less  than  three  hundred  inhab- 
itants; and  shall,  within  the  same  time,  cause  to  be  given  to  the  voters 


Digitized  by 


Google 


§    3465  CORPORATIONS — CITIES.  382 

of  such  city  ten  days'  notice,  by  publication  in  one  or  more  newspapers 
printed  in  such  city,  if  any  there  be,  and,  if  not,  in  a  paper  published 
in  the  county  in  which  such  city  is  situated,  and  by  posting  copies  of 
such  notice  in  three  public  places  in  each  ward  of  such  city,  that  an 
election  will  be  held  in  each  of  such  wards  on  a  day  and  at  the  places 
in  such  notice  stated  for  the  election  of  the  city  oflScers  therein  named. 
The  officers  elected  at  such  election  shall  serve  until  twelve  o'clock,  noon, 
of  the  first  Monday  in  January  following  the  next  regular  city  election 
thereafter.  The  common  council  of  any  city  of  this  state  shall  have  power 
to  redistrict  such  city  into  three  'or  more  wards,  whenever  in  the  judg- 
ment of  such  council  it  is  expedient  to  do  so,  such  wards  to  contain,  as 
nearly  as  possible,  an  equal  number  of  inhabitants  and  to  be  composed 
of  compact  and  contiguous  territory:  Provided,  That  the  wards  of  each 
city  shall  remain  in  number  and  boundaries  the  same  as  now  existing 
until  the  year  1907;  and  thereafter  no  readjustment  or  fixing  of  the 
boundaries  of  the  wards  of  any  city  shall  occur  oftener  than  once  in  a 
period  of  six  years,  unless  the  same  be  made  necessary  by  the  annexation 
of  new  territory,  in  which  case  such  readjustment  of  wards  and  bound- 
aries, whenever  made,  shall  be  done  by  ordinance,  passed  by  a  two-thirds 
vote  of  all  the  members  of  the  common  council;  and  no  such  ordinance 
for  change  in  wards  shall  be  passed  before  notice  first  given  by  publica- 
tion for  three  successive  weeks,  once  each  week,  the  last  of  which  pub- 
lications shall  be  at  least  thirty  days  before  any  city  election,  in  a  news- 
paper of  general  circulation  printed  in  such  city,  in  which  notice  the 
proposed  numbers  and  boundaries  of  the  wards  shall  be  plainly  stated 
and  described. 

Power  of  common  councils  of  cities  to  alter,  change  or  create  new  wards  of  the 
city.     Landes  v.  Wtdls,  160  Ind.  216;    Landes  v.  State,  160  Ind.  479. 

The  incorporation  of  a  town  as  a  city  does  not  vacate  the  offices  of  school  trustees 
of  the  town.    State  y.  Ogan,  159  Ind.  119. 

3465.  Application  of  act— Rights— Liabilities. — 41.  This  act  shall  be 
in  force  in  all  cities  which  heretofore  have  been  organized  and  acting 
as  such  under  laws  of  this  state,  without  any  acceptance  or  other  pro- 
ceeding on  the  part  of  any  such  city.  But  any  such  city  shall  be,  and 
continue  to  be,  the  same  legal  corporation  as  heretofore,  and  no  rights 
acquired  or  liabilities  incurred  in  favor  of  or  against  any  such  city  shall 
be  affected  by  this  act,  except  as  in  this  act  itself  expressly  provided, 
but  all  such  rights  and  liabilities  shall  remain  in  full  effect  as  if  this 
act  had  not  been  passed;  and  all  property,  real  and  personal,  and  of 
every  kind  whatsoever,  belonging  to  any  town  or  city  before  the  pas- 
sage of  this  act  shall  be  and  remain  the  property  of  such  town  or  city. 
Officers  of  any  such  city  so  coming  under  the  provisions  of  this  act  shall 
continue  in  their  respective  offices,  subject  to  such  provisions,  and  shall, 
under  the  oaths  of  office  already  taken  and  under  the  official  bonds 
already  given,  continue  to  perform  the  duties  in  this  act  required,  until 
their  successors  are  chosen  and  qualified.    All  by-laws,  ordinances  and 
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regulations;  not  inconsistent  with  this  act,  shall  remain  in  full  force 
until  altered  or  repealed  by  the  common  council  of  such  city. 

CLASSIFICATION    OF    CITIES. 

3466.  Five  classes — Population. — 12.  All  cities  of  this  state  are  hereby 
divided  into  five  classes,  as  follows : 

1.  Cities  having  a  population  of  one  hundred  thousand  or  over,  ac- 
cording to  the  last  preceding  United  States  census,  shall  be  denominated 
cities  of  the  first  class. 

2.  Cities  having  a  population  of  forty-five  thousand  or  over  and  less 
than  one  hundred  thousand,  according  to  the  last  preceding  United  States 
census,  shall  be  denominated  cities  of  the  second  class. 

3.  Cities  having  a  population  of  twenty  thousand  or  over  and  less 
than  forty-five  thousand,  according  to  the  last  preceding  United  States 
census,  shall  be  denominated  cities  of  the  third  class. 

4.  Cities  having  a  population  of  ten  thousand  or  over  and  less  than 
twenty  thousand,  according  to  the  last  preceding  United  States  census, 
shall  be  denominated  cities  of  the  fourth  class. 

5.  Cities  having  a  population  of  less  than  ten  thousand,  according  to 
the  last  preceding  United  States  census,  shall  be  denominated  cities  of 
the  fifth  class. 

The  cities  of  the  state  at  the  present  time  are  claasified  as  follows. 

1st  clas8»  Indianapolis. 


2d 

tt 

Evansville. 

« 

tt 

Ft.    Wayne. 

Sd 

tt 

Anderson. 

« 

tt 

Muncie. 

« 

tt 

New  Albany. 

« 

tt 

South  Bend. 

« 

tt 

Terre  Haute. 

4th 

It 

Elkhart. 

« 

ti 

Elwood. 

•• 

tt 

(( 

tt 

Jeffersonville. 

« 

tt 

Kokomo. 

« 

« 

Lafayette. 

t( 

« 

Logansport. 

tt 

« 

Marion. 

tt 

tt 

Michigan  City. 

tt 

tt 

Richmond. 

tt 

tt 

Vinoennes. 

All  the  other  cities  of  the  state 

belong  to  the  5th  class. 
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OFFICERS— ELECTION— TERMS. 

3467.  Officers— Terms — Jurisdiction— Successors. — 43.  The  elective 
officers  of  the  cities  of  this  state  shall  consist  of  a  mayor,  a  city  judge,  a 
city  clerk,  a  city  treasurer,  and  councilmen  as  hereinafter  provided: 
Except,  however,  first,  that,  in  every  city  of  the  first,  second  or  third 
class,  which  is  the  county  seat  of  the  county  in  which  such  city  is 
located,  the  county  treasurer  of  such  county  shall  perform  all  the  duties 
of  city  treasurer ;  and,  second,  that,  in  cities  of  the  fifth  class,  the  powers 
and  duties  of  city  judge  shall  devolve  wholly  upon  the  mayor.  On  the 
first  Tuesday  after  the  first  Monday  in  November,  in  the  year  1905,  and 
on  the  same  day  every  four  years  thereafter,  there  shall  be  held  a  city 
election  in  every  city  of  this  state  for  the  election  of  the  elective  officers 
of  such  city,  and  there  shall  be  no  election  in  any  city  prior  to  that  date, 
except  the  first  city  election  in  case  of  the  organization  of  a  city,  as 
provided  in  section  forty  of  this  act.  At  such  general  election  there  shall 
be  elected,  in  every  city,  a  mayor  and  a  city  clerk;  in  cities  of  the  first, 
second,  third  and  fourth  classes,  there  shall  likewise  be  elected  a  city 
judge ;  and  in  every  city  of  the  first,  second  or  third  class,  which  is  not 
a  county  seat,  and  in  every  city  of  the  fourth  and  fifth  classes,  there 
shall  be  elected  a  city  treasurer.  At  such  election  there  shall  also  be 
elected,  in  each  ward,  one  councilman;  and  the  whole  city  shall  elect, 
at  large,  half  as  many  additional  councilmen,  not  counting  fractions, 
as  there  are  wards  in  such  city :  Provided,  That  in  no  case  shall  the 
number  of  councilmen  at  large  in  any  city  be  more  than  six  nor  less 
than  two.  The  officers  elected  on  the  first  Tuesday  after  the  first  Monday 
in  November,  1905,  shall  hold  their  respective  offices  from  the  termination 
of  the  terms  of  their  respective  predecessors  until  the  hour  of  12  o'clock 
noon  of  the  first  Monday  in  January,  1910;  and  they  shall  be  ineligible 
to  be  re-elected,  respectively,  to  the  same  offices  at  the  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  November,  1909.  There- 
after all  elective  city  officers  shall  serve  for  four  years  from  the  hour 
of  twelve  o'clock,  at  noon,  on  the  first  Monday  of  January  following 
their  election;  and,  except  in  case  of  councilmen,  shall  continue  to  serve 
until  their  successors  are  elected  and  qualified.  No  person  shall  be  eligible 
to  any  city  office  unless  he  shall  have  been  a  resident  of  such  city  for  at 
least  one  year,  immediately  preceding  his  election,  nor  shall  any  person 
be  eligible  to  the  office  of  councilman  to  represent  any  ward  unless  for 
the  last  six  months  of  his  residence  in  such  city  he  shall  have  been  a 
resident  of  such  ward ;  and  should  any  city  officer  cease  to  be  a  resident 
of  such  city,  or  any  councilman  representing  any  ward  cease  to  be  a 
resident  of  such  ward,  during  his  term  of  office  such  office  shall  thereby 
at  once  become  vacant.  No  person  elected  under  the  provisions  of  this 
act  shall  be  eligible  to  hold  the  same  elective  office  more  than  four  years 
in  any  period  of  eight  years.  All  city  elections  shall  be  held,  and  returns 
thereof  made,  certificates  issued  and  contests  had,  in  conformity  with 
the  general  election  laws  of  this  state :  Prozided,  That  the  board  of  can- 
vassers of  any  such  election  shall  assemble  at  the  council  chamber  of 
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the  city  to  determine  the  vote  and  announce  the  result  on  the  day  follow- 
ing the  election,  at  ten  o'clock  in  the  forenoon  of  such  day.  Prior  and 
up  to  the  first  Monday  in  January,  1906,  the  respective  ofl&cers  of  all 
cities  in  this  state  elected  or  appointed  under  laws  heretofore  "in  force, 
shall  continue  to  serve  as  such  officers  under  the  provisions  of  this  act, 
so  far  as  applicable :  Provided,  That  any  such  officer  required  to  give  a 
bond  by  any  former  law  shall  at  the  taking  effect  of  this  act  give  such 
bond  for  the  period  expiring  at  such  date,  in  such  sum,  and  to  be  ap- 
proved, as  required  by  such  former  law.  All  laws  now  in  force  for  the 
government  of  such  cities,  where  the  same  are  not  in  conflict  with  the 
provisions  of  this  act,  shall  continue  in  force  until  said  date;  and  all 
ordinances,  rules  and  regulations  of  any  such  city,  duly  passed  and 
adopted  under  such  former  laws,  except  as  herein  provided,  and  if  not 
in  conflict  with  the  provisions  of  this  act,  shall  continue  in  full  force 
and  effect  until  repealed  or  abolished.  In  case  any  city,  prior  to  the 
election  and  qualification  of  the  officers  of  such  city  under  the  terms  of 
this  act,  shall  have  commenced  any  proceedings  or  undertakings  of  a  pub- 
lic nature  which  shall  have  been  lawfully  commenced  or  undertaken,  the 
same  shall  not  be  interrupted  by  the  passage  of  this  act,  but  shall  be 
taken  up  and  carried  forward  by  the  proper  officer  or  department  as 
prescribed  in  this  act;  except  that  in  case  of  public  improvements  of 
any  kind,  whether  of  sewers,  streets,  alleys,  levees,  parks,  public  build- 
ings, or  any  other  matter  of  an  executive  nature,  in  which  a  contract 
has  not,  prior  to  the  taking  effect  of  this  act,  been  actually  let  and  en- 
tered into,  the  executive  department  having  charge  of  such  matter  shall 
not  be  bound,  unless  it  so  elects,  by  the  previous  proceedings,  but  may 
review  the  whole  subject  and  modify,  change  or  rescind  all  orders  pre- 
viously made  in  that  behalf.  In  all  cities  of  the  state  where  by  law  here- 
tofore in  force  an  election  for  such  elective  city  officers  would  occur  prior 
to  the  election  in  November,  1905,  hereinbefore  provided  for,  such  prior 
elections  shall  not  be  held  and  the  present  officers  of  such  cities  shall 
continue  in  office  until  12  o'clock,  at  noon,  on  the  first  Monday  in  Jan- 
uary, 1906,  at  which  time  the  terms  of  such  officers  shall  cease  and  ter- 
minate and  the  terms  of  the  officers  elected  under  the  provisions  of  this 
act  shall  begin. 

See  notes  to  section  3476,   Burns'  R.   S.    1901. 

3468.  Qualification— Bonds. — 44.  After  the  execution  of  the  certifi- 
cate of  election  of  any  city  officer  by  the  board  of  canvassers,  the  city 
clerk  shall  forthwith  give  notice  to  every  person  so  elected  of  his  election 
and  of  the  time  when  he  must  qualify,  either  by  personal  service  or  by 
leaving  a  copy  at  his  usual  place  of  residence;  and  such  clerk  shall 
make  return  of  such  service  and  file  the  same  in  his  office.  Every  officer 
of  any  such  city,  before  entering  upon  the  duties  of  his  office  shall  take 
and  subscribe  an  oath,  to  be  indorsed  on  his  certificate  of  election,  and 
every  appointive  officer  shall  likewise  take  such  oath,  to  be  indorsed  on 
his  certificate  of  appointment,  before  the  city  clerk  or  some  officer  author- 
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ized  to  administer  oaths,  that  he  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  State  of  Indiana,  and  that  he 
will  faithfully  discharge  all  his  oflScial  duties;  which  oath  shall  also  be" 
filed  with  the  city  clerk.  Every  city  officer  of  any  city,  except  the  mayor 
and  the  members  of  the  common  council,  shall  likewise  execute  a  bond, 
to  the  approval  of  the  mayor,  payable  to  such  city,  in  such  penal  sum 
as  the  common  council  of  such  city  may  enact  by  ordinance  covering 
such  cases,  conditioned  for  the  faithful  performance  of  the  duties  of  his 
office  and  for  the  pajonent  to  the  proper  person  of  moneys  received  by 
him  as  such  officer:  Provided ,  That  in  no  case  shall  the  bond  of  the 
treasurer,  or  county  treasurer  performing  the  duties  of  treasurer,  be  fixed 
in  a  less  sum  than  one-half  of  the  estimated  amount  of  all  taxes,  includ- 
ing delinquent,  to  be  levied  for  municipal  purposes  and  collected  in  such 
city  for  the  current  year.  Such  bond  shall  be  filed  with  the  city  con- 
troller, except  in  cities  of  the  fifth  class,  in  which  it  shall  be  filed  with 
the  city  clerk.  Any  person  who  shall  not  file  his  oath,  or  oath  and 
bond,  as  the  case  may  be,  with  the  proper  officer  within  ten  days  after 
the  beginning  of  the  term  for  which  he  shall  have  been  elected  or  ap- 
pointed, shall  be  deemed  to  have  refused  to  serve,  and  the  office  shall  be 
deemed  to  be  vacant. 

3469.  Vacancy  in  elective  office. — 45.  In  the  event  of  a  vacancy  occur- 
ing  in  an  elective  office  of  any  city,  except  the  office  of  mayor  or  council- 
man, by  reason  of  death,  resignation  or  other  cause,  or  in  case  of  the 
disability  of  any  such  officer  to  perform  the  duties  of  his  office,  it  shall 
be  the  duty  of  the  mayor,  or  acting  mayor,  to  fill  such  vacancy  by  ap- 
pointment for  the  unexpired  term,  subject  to  the  approval  of  the  common 
council.  In  case  of  a  vacancy  in  the  office  of  mayor,  from  death,  resig- 
nation or  other  cause,  or  in  case  of  disability  on  the  part  of  the  mayor 
to  perform  the  duties  of  his  office,  the  city  controller,  in  all  cities  having^ 
such  office  of  controller,  shall  act  as  mayor:  Provided,  that  such  officer 
while  acting  as  mayor  shall  not  perform  any  duties  as  controller,  but 
shall  appoint  a  suitable  person  to  act  as  controller  during  such  time.  In 
the  event  of  the  death,  resignation  or  disability  of  the  city  controller, 
as  also  in  all  cities  not  having  a  city  controller,  the  oity  clerk  shall  act 
as  mayor  during  any  vacancy  in  the  office  of  mayor  caused  as  aforesaid, 
subject  to  like  conditions  as  when  such  vacancy  is  filled  by  the  city  con- 
troller. Should  there  be  no  person,  as  herein  provided,  to  fill  a  vacancy 
in  the  office  of  mayor,  the  common  council  shall  designate  one  of  its  mem- 
bers to  act  as  mayor  pro  tempore,  until  a  special  meeting  of  the  council, 
to  be  held  not  less  than  ten  days  nor  more  than  fifteen  days  thereafter, 
at  which  special  meeting  the  council  shall  elect  a  suitable  person  to 
fill  out  the  unexpired  term  of  mayor.  Notice  of  such  special  meeting  shall 
be  given  by  the  city  clerk  by  publication  once  in  a  newspaper  of  general 
circulation  printed  in  such  city.  In  case  of  a  vacancy  in  the  office  of 
councilman,  from  death,  resignation  or  other  cause,  the  common  council 
shall  fill  such  vacancy  at  a  special  meeting,  to  be  held  at  a  time  not  less 
than  ten  nor  more  than  fifteen  days  after  such  vacancy  is  discovered 
by  such  council;  of  which  special  meeting  notice  shall  be  given  by  the 
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clerk  as  herein  required  when  the  council  is  to  fill  a  vacancy  in  the  oflSce 
of  mayor.  All  persons  so  filling  vacancies  in  elective  city  offices  shall 
hold  only  during  the  unexpired  term  of  any  such  office,  and  shall  during 
such  incumbency  be  entitled  to  the  salary  attached  thereto. 

On  the  creation  of  new  wards  by  a  city  council,  the  council  has  power  to  select 
oouncilmen  for  such  wards.  Landes  v.  Walls,  160  Ind.  216;  Landee  v.  State,  160 
Ind.  479. 

3470.  City  contracts — ^Interest  forbidden. — 46.  No  member  of  the 
common  council,  nor  any  officer,  clerk  or  deputy  of  such  officer,  or  other 
employe  of  any  city  of  this  state,  shall,  either  directly  or  indirectly,  be 
a  party  to  or  in  any  manner  interested  in  any  contract  or  agreement, 
either  with  such  city,  or  with  any  officer,  board,  clerk,  deputy  or  em- 
ploye of  such  city,  for  any  matter,  cause  or  thing  by  which  any  liability 
or  indebtedness  is  in  any  way  or  manner  created  or  passed  upon,  author- 
ized or  approved  by  such  council  or  by  any  member  thereof,  or  by  any 
officer,  board,  clerk,  deputy  or  employe  of  such  city.  No  officer,  employe, 
agent  or  servant  of  any  corporation,  firm,  company  or  person  holding 
or  operating  under  a  franchise  granted  by  any  city,  or  having  any  con- 
tract with  such  city,  shall  be  eligible  to  any  office  in  such  city;  and  any 
officer  of  any  city  accepting  any  office  in  or  employment  by  any  such  cor- 
poration, finn,  company  or  persons  holding  or  operating  under  any  such 
franchise  or  having  any  such  contract,  or  seeking  to  acquire  any  such 
franchise  or  contract,  shall  thereby  vacate  such  city  office.  Any  contract 
in  contravention  of  the  foregoing  provisions  shall  be  absolutely  void ; 
and  any  person  violating  any  of  such  provisions  shall  be  fined  not  more 
than  one  thousand  dollars  and  imprisoned  in  the  state  prison  not  less 
than  one  year  nor  more  than  ten  years.  No  councilmen  or  other  officer, 
clerk,  deputy  or  employe  of  any  city  shall,  either  directly  or  indirectly, 
purchase  any  bond,  order,  claim  or  demand  whatsoever  against  such  city, 
during  his  continuance  in  office  or  employment,  for  any  sum  less  than 
the  amount  specified  therein;  and  any  bond,  order,  claim  or  demand  so 
purchased  by  any  such  officer  or  other  person  in  contravention  of  the 
foregoing  provision,  shall  be  forfeited  to  such  city,  and  no  action  shall 
ever  be  maintained  thereon.  Gifts  and  the  acquirement  of  equitable 
interests  by  any  such  officers  in  any  such  bonds,  orders,  claims  or  demands 
shall  be  deemed  to  be  within  the  meaning  and  scope  of  the  foregoing  pro- 
visions. 

See  notee  to  section  3539,  Bums*  R.  S.  1901. 


COMMON  COUNCIL— ORGANIZATION— PROCEDURE. 

3471.  Common  Council. — 47.  The  legislative  authority  of  every  city 
shall  be  vested  in  a  common  council. 

3472.  Meetings  of  council. — 18.  The  members-elect  of  the  common 
council  of  every  city  shall  hold  their  first  regular  meeting  on  the  first 
Monday  in  January  after  their  election,  at  the  hour  of  7 :30  P.  M.,  in  the 
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council  chamber.  The  council  shall  thereafter  meet  at  least  once  a 
moQth,  and  as  much  oftener  as  the  rules  may  require.  Special  meetings 
shall  be  held  on  the  call  of  the  mayor,  or  on  such^other  call  as  may  be 
provided  for  by  the  rules.  A  majority  of  all  the  members-elect  shall  con- 
stitute a  quorum.  It  shall  require  a  majority  vote  of  all  the  members- 
elect  to  pass  an  ordinance.  Whenever,  in  this  act,  it  is  required  that  any 
ordinance  or  resolution  shall  be  passed,  or  other  action  of  the  council 
taken,  by  a  two-thirds  vote,  such  requirement  shall  be  construed  to  mean 
a  two-thirds  vote  of  all  the  members-elect.  All  meetings  of  the  common 
council  shall  be  public. 

See  notes  to  section  3531  Burns'  K.  S.  1001. 

When  the  rules  of  a  city  council  provide  that  the  general  rules  of  parlimentary 
law,  so  far  as  applicable,  shall  be  observed  in  the  passage  of  ordinances,  such  council 
has  the  right  to  determine  the  rules  that  shall  govern  and  that  are  applicable  to 
business  before   the   council.     Landes  v.   State,    160   Ind.   479. 

3473.  Presiding  officer.— 49.  In  cities  of  the  third,  fourth  and  fifth 
classes,  it  shall  be  the  duty  of  the  mayor  to  preside  at  all  meetings  of 
the  common  council;  and  while  so  presiding  he  shall  have  a  casting  vote 
in  case  of  a  tie,  but  not  otherwise ;  and  in  his  absence,  for  any  cause,  the 
council  shall  choose  a  presiding  ofiScer  pro  tempore  from  its  members. 
In  cities  of  the  first  and  second  classes,  the  common  council,  at  its  first 
meeting,  shall  choose  from  its  members  a  presiding  officer,  and  also  a 
presiding  officer  pro  tempore,  who  shall  serve  until  noon  of  the  first 
Monday  in  January  of  the  next  succeeding  year,  when  their  successors 
shall  be  chosen  to  serve  for  one  year  in  like  manner. 

3474.  Clerk  of  cotmcil,  duties.— 50.  The  city  clerk  shall  be  the  clerk 
of  the  common  council.  It  shall  be  his  duty,  as  such  clerk  of  the  council, 
to  keep  the  files  and  papers  thereof,  to  make  and  keep  an  accurate  min- 
ute and  journal  of  the  proceedings,  to  enter  the  ayes  and  noes  on  the 
passage  of  every  ordinance  and  resolution,  and  on  all  other  votes  when- 
ever requested  by  two  members,  and  to  perform  all  other  duties  required 
by  such  office. 

See  notes  to  section  3503,  Bums'  R.  S.  1901. 

3476.  Expulsion  of  member: — 51.  The  council  shall  have  the  power 
to  expel  any  of  its  own  members  for  violation  of  official  duty,  and  to 
declare  the  seat  of  any  member  vacant  by  reason  of  his  disability  to 
perform  the  duties  of  his  office.  The  council  may  adopt  its  own  rules  to 
govern  in  such  cases ;  but  a  two-thirds  vote  shall  be  required  to  expel  a 
member  or  vacate  his  seat  under  this  section. 

See  notes  to  section  3536,  Burns'  R.  S.  1901. 

3476.  Legislative  power— Appropriations. — 52.  The  common  council 
of  every  city  shall  have  power  to  pass  all  ordinances,  orders,  resolutions 
and  motions  for  the  government  of  such  city,  for  the  control  of  its  prop- 
erty and  finances  and  for  the  appropriation  of  money.    No  appropriation 
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shall  be  made  for  the  payment  of  money  otherwise  than  by  ordinance, 
specifying  by  items  the  amount  thereof  and  the  department  for  which 
the  appropriation  is  made.  The  council  may  prescribe  by  ordinance  its 
own  roles.  No  ordinance,  order  or  resolution  of  the  council  shall  become 
a  law,  or  operative  until  it  has  been  signed  by  the  presiding  officer  thereof, 
and  approved  in  writing  by  the  mayor,  or  passed  over  his  veto,  as  here- 
inafter provided,  and,  whenever  necessary,  promulgated  according  to  law. 
No  ordinance  shall  be  passed  on  the  same  day,  or  at  the  same  meeting, 
that  it  is  introduced,  except  by  unanimous  consent,  and  then  only  in  case 
there  are  present  and  voting  at  least  two-thirds  of  all  the  members-elect 
of  the  council.  Every  ordinance  imposing  a  penalty  or  forfeiture  for 
the  violation  thereof  shall,  before  the  same  shall  take  effect,  be  published, 
once  each  week,  for  two  consecutive  weeks,  in  a  newspaper  of  general 
circulation  printed  in  such  city:  Provided,  That  in  case  of  insurrection, 
riot,  pestilence,  conflagration  or  in  other  case  of  urgent  necessity  requir- 
ing the  immediate  operation  of  any  such  ordinance,  it  shall  take  effect 
as  soon  as  proclamation  is  made  thereof  by  the  mayor,  and  copies  are 
posted  in  three  public  places  in  each  of  the  wards  of  the  city :  Provided, 
further.  That  whenever  any  city  shall  publish  any  of  its  ordinances  in 
book  or  pamphlet  form  such  publication  shall  be  of  itself  sufficient  and 
such  ordinance  or  ordinances  shall  be  in  force  in  two  weeks  from  the  date 
of  publication  of  such  book  or  pamphlet.  Any  such  publication  of  the 
ordinances  of  a  city  in  book  or  pamphlet  form,  if  the  same  shall  purport 
to  be  printed  under  the  authority  of  the  common  council  of  such  city, 
shall  be  presumptive  evidence,  in  all  courts  and  places,  of  the  ordinances 
therein  contained  and  of  the  date  of  their  passage,  and  that  the  same  are 
properly  signed,  attested,  recorded  and  approved.  Every  ordinance,  order 
or  resolution  of  the  common  council  shall,  immediately  upon  its  passage, 
enrollment,  attestation  and  signature  by  the  clerk  and  presiding  officer, 
be  presented  by  the  city  clerk  to  the  mayor,  and  a  record  of  the  time  of 
such  presentation  made  by  the  clerk.  If  the  mayor  approve  such  ordi- 
nance, order  or  resolution,  he  shall  enter  his  approval  thereon  and  sign 
the  same,  and  the  ordinance,  order  or  resolution  shall  become  a  law.  If 
he  do  not  approve  the  ordinance,  order  or  resolution  he  shall  return  it 
to  the  clerk,  with  his  objections  in  writing,  within  ten  days  after  receiving 
it  and  the  clerk  shall  present  the  same  to  the  common  council  at  its  next 
meeting.  If  the  mayor  fail  to  discharge  his  duty  by  approving  or  disap- 
proving such  ordinance,  order  or  resolution  within  the  time  named,  such 
failure  shall  be  deemed  a  disapproval;  and  in  all  cases  of  disapproval 
by  the  mayor  such  ordinance,  order  or  resolution  shall  not  become  a  law, 
unless  at  its  next  regular  or  special  meeting  after  the  time  named  for 
the  mayor's  action,  the  council  shall  again  pass  the  same  by  a  two-thirds 
vote  of  all  the  members-elect.  All  ordinances  shall,  within  a  reasonable 
time  after  their  approval  by  the  mayor  or  their  passage  over  his  veto, 
be  recorded  in  a  book  kept  for  that  purpose  by  the  city  clerk.  Such 
record  shall  include  the  signature  of  the  presiding  officer,  the  attestation 
of  the  clerk  and  the  mayor's  written  approval  or  disapproval,  and  in  the 
latter  case,  a  memorandum  of  the  passage  of  the  ordinance  over  the  veto, 


Digitized  by 


Google 


§    3477  CORPORATIONS — CITIES.  390 

with  the  date  of  each  of  such  acts.  Such  record,  or  a  certified  copy 
thereof,  shall  be  presumptive  evidence  of  the  passage  and  going  into 
effect  of  such  ordinance. 

See  note*  to  sections  3534,  3535,  Burns'  R.  S.  1901. 

The  act  of  1899,  concerning  the  enrollment,  attestation,  and  approval  of  city 
ordinanoes  is  merely  directory  as  to  such  matters,  and  action  may  be  taken  under  an 
ordinance  before  it  is  enrolled,  attested,  and  signed  as  directed  by  such  act.  Landes 
V.   State,    160  Ind.  479. 

The  statute  requiring  the  publication  of  ordinances  before  the  same  shall  take 
effect  applies  only  to  ordinances  imposing  penalties  or  forfeitures.  State  v.  City  of 
Noblesville,  157  lud.  31. 

Ordinances  prescribing  the  manner  of  preferring  charges  of  official  misconduct  and 
the  hearing  thereof  before  the  city  council,  do  not  impose  a  penalty  or  forfeiture 
and  need  not  be  published  before  taking  effect.  State  v.  City  of  Noblesville,  157  Ind. 
31. 

3477.  General  powers  of  cotmcil. — 53.  The  common  council  of  every 
city  shall  have  power  to  enact  ordinances  for  the  following  purposes: 

First.  To  provide  a  corporate  seal,  with  appropriate  device,  for  such 
city,  to  be  affixed  to  all  instruments  or  writings  needing  authentication. 

See  notes  to  section  3541,  Bums'  R.  S.   1901. 

Cities  can  only  exercise  such  powers  as  are  expressly  granted  or  which  are  neces- 
sarily implied  from  those  granted  and  are  essential  to  carry  out  the  purposes  of  their 
existence.     Scott  v.  City  of  Laporte,  162  Ind  34. 

Municipal  corporations  may  be  authorized  to  exercise  police  powers  beyond  their 
corporate  limits.     Jordan  v.  City  of  Evansville,   163  Ind.  512. 

Second.  To  fix  the  salaries  or  compensation  of  the  various  officers 
and  employes  of  such  city,  except  where  a  different  provision  is  made 
in  this  act:  Provided^  That  in  cities  of  the  first  and  second  classes,  no 
member  of  the  common  council  shall  be  allowed  more  than  two  hundred 
dollars ;  in  cities  of  the  third  and  fourth  classes,  more  than  one  hundred 
and  fifty  dollars ;  and,  in  cities  of  the  fifth  class,  more  than  on^  hundred 
dollars  for  each  year  of  his  service.  No  salary  or  compensation,  of  any 
city  officer  so  fixed  shall  be  changed  after  his  election  or  appointment 
during  the  term  of  his  office. 

Mandamus  will  not  lie  to  compel  a  city  council  to  change  or  increase  the  salary 
of  a  city  marshal  as  fixed  by  the  common  council.  State  v.  City  of  Noblesville,  156 
Ind.  590. 

Third.    To  protect  all  city  property. 

Fourth.  To  provide  for  the  punishment  of  contempt  and  disorder  in 
the  rooms  of  the  council.  % 

Fifth.     To  authorize  a  census  of  the  city. 

Sixth.  To  receive  gifts,  donations,  bequests  and  public  trusts  and  to 
agree  to  conditions  and  terms  accompanying  the  same  and  bind  the  cor- 
poration to  carry  them  out. 

Seventh.  To  declare  what  shall  constitute  a  nuisance,  to  prevent  the 
same,  require  its  abatement,  authorize  the  removal  of  the  same  by  the 
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proper  officers,  and  provide  for  the  punishment  of  the  person  or  persons 
causing  or  suffering  the  same,  and  to  assess  the  expenses  of  its  removal 
against  such  person  or  persons,  and  to  provide  for  collecting  such  ex- 
penses either  by  causing  them  to  be  placed  on  the  tax  duplicate  or  by- 
suit. 

Eighth.  To  regulate  or  prohibit  the  use  of  hand-organs  or  other  an- 
noying instruments  of  any  character,  or  other  music  of  itinerant  per- 
formers, in  the  streets,  alleys  or  public  places  of  the  city. 

Ninth.  To  authorize  the  cleansing  and  purification  of  water  and  water 
courses  by  the  board  of  public  works,  or  other  designated  authority;  to 
prevent  encroachment  or  injury  to  the  banks  of  streams,  or  the  casting 
into  the  same  of  offal,  dead  animals,  logs,  rubbish,  dirt  or  impure  liquids. 
For  the  purpose  of  this  clause,  jurisdiction  is  hereby  conferred  upon  cities 
for  ten  miles  from  the  corporate  limits  thereof. 

Tenth.  To  regulate  the  location  and  management  of  starch  factories, 
glue  factories,  renderies,  tallow  chandleries,  bone  factories,  soap  fac- 
tories, tanneries,  foundries,  slaughterhouses,  breweries,  distilleries,  livery 
stables,  and  all  other  establishments  of  which  the  business  or  trade 
may  become  noxious  or  injurious  to  public  comfort  or  health;  and  to 
prohibit  the  erection  of  such  buildings  or  the  continuance  therein  of  such 
noxious  or  injurious  occupations  whenever  the  public  comfort  or  health 
may  require  it.  For  the  purpose  of  this  clause  such  city  is  given  juris- 
diction for  four  miles  from  the  corporate  limits  thereof. 

Eleventh.  To  prevent  or  regulate  the  use  of  fire-arms,  fire-works,  bon- 
fires or  other  things  or  practices  tending  to  endanger  persons  or  property. 

Twelfth.  To  regulate  and  prohibit  the  running  at  large  of  fowls  or 
animals  of  any  kind ;  and  to  authorize  the  impounding,  keeping,  sale  and 
redemption  of  the  same  when  found  in  violation  of  the  ordinances  in 
relation  thereto. 

Cities  may  enact  ordinaiujes  requiring  the  owners  of  dogs  to  muzzle  the  same  or 
keep  them  on  their  own  premises,  and  may  authorize  the  mayor  to  issue  a  proclama- 
tioD  when  he  deems  it  best  that  dogs  should  be  muzzled  or  confined,  and  dogs  found 
at  large  in  violation  of  such  ordinances  may  be  killed.    Walker  v.  Towle,  156  Ind.  639. 

Thirteenth.  To  prevent  the  deposit  of  any  unwholesome  substance, 
either  on  private  or  public  property,  and  compel  its  removal  to  designated 
points;  and  to  require  slops,  garbage,  ashes  and  other  waste  or  unwhole- 
some materials  to  be  removed  to  designated  points,  or  to  require  occu- 
pants of  premises  to  place  them  conveniently  for  removal;  also  to  pro- 
vide for  the  destruction  of  such  substances,  or  their  use  for  some  bene- 
ficial purpose.  For  the  purposes  of  this  clause,  jurisdiction  is  given  such 
city  four  miles  from  the  corporate  limits  thereof. 

Fourteenth.  To  compel  the  occupants  of  any  premises,  buildings  or 
outhouses,  when  the  same  have  become  filthy  or  unwholesome,  to  abate 
or  cleanse  the  same,  and  to  authorize  such  cleansing  to  be  done  by  the 
proper  public  officers  and  to  assess  the  expense  thereof,  against,  and 
collect  such  expense  from,  the  occupant  or  owner,  or  to  impose  a  lien  on 
such  property  for  such  expense  and  place  the  same  on  the  tax  duplicate 
for  collection  or  to  collect  the  same  by  foreclosure  of  such  lien.    For 
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the  purposes  of  this  clause  such  city  is  given  jurisidction  for  four  miles 
beyond  the  corporate  limits  thereof. 

Fifteenth.  To  regulate  or  prevent  the  storage  of  gunpowder,  tar,  pitch, 
resin,  coal  oil,  benzine,  turpentine,  hemp,  hay,  straw,  cotton,  nitroglyce- 
rine, dynamite,  giant  powder,  petroleum,  gasoline,  gas  or  any  product 
thereof,  or  any  other  explosive  or  combustible  material  or  other  material 
which  may  be  deemed  dangerous. 

Sixteenth.  To  regulate  the  location  and  management  of  cemeteries  or 
burial  places,  within  or  without  such  city,  and  to  protect  the  same  and 
provide  for  the  sancity  of  the  dead ;  to  regulate  or  prohibit  the  interment 
of  bodies ;  and  to  authorize  the  removal  of  bodies  now  or  hereafter  buried, 
or  of  cemeteries,  to  some  other  proper  place.  For  these  purposes  such 
city  shall  have  jurisdiction  for  four  miles  from  the  city  limits. 

Seventeenth.  To  establish  quarantine  regulations,  and  to  authorize  the 
removal  or  confinement  of  persons  having  infectious  or  contagious  dis- 
eases. For  the  purposes  of  this  clause  jurisdiction  is  given  such  city  for 
four  miles  from  the  corporate  limits  thereof. 

Eighteenth.  To  regulate  and  require  reports  and  records  of  births  and 
deaths,  and  to  make  such  requirements  as  may  be  deemed  necessary 
to  prevent  the  spread  of  contagious  or  infectious  diseases;  and  to  make 
all  regulations  that  may  be  deemed  expedient  for  the  promotion  of  health 
and  the  suppression  of  disease. 

Nineteenth.  To  regulate  or  prohibit  the  ringing  of  bells,  crying  of 
goods  or  sounding  of  steam  whistles. 

Twentieth.  To  direct  the  location  and  regulate  the  management  of 
all  public  markets  and  market  places,  whether  established  by  the  city 
or  by  private  individuals.  To  prevent  the  oflfenses  of  regrating  and  fore- 
stalling. 

Twenty-first.  To  authorize  and  require  the  inspection,  and  condemna- 
tion, if  unwholesome,  and  to  regulate  the  sale  of  meat,  poultry,  fish, 
butter,  oleomargarine,  cheese,  lard,  vegetables  and  all  other  food  or  pro- 
visions. 

Twenty-second.  To  regulate  the  selling,  weighing  and  measuring  of 
hay,  wood,  coal,  coke  and  all  other  articles  sold  by  weight  or  measure; 
to  require  dealers  to  keep  honest  weights  and  measures  and  to  provide 
for  inspection  of  such  weights  and  measures. 

Twenty-third.  To  authorize  and  require  the  inspection  and  licensing 
of  steam  boilers  and  elevators,  and  to  prohibit  their  use  when  unsafe  or 
dangerous  or  when  used  without  license;  and  to  license  and  regulate 
stationary  engineers. 

Twenty-fourth.  To  define  fire  limits  in  such  city,  and  the  character 
of  buildings  which  are  forbidden  to  be  erected  within  such  limits;  to 
prohibit  the  erection  of  buildings  in  such  city  without  a  license  first 
obtained  therefor ;  to  limit  the  height  to  which  buildings  may  be  erected 
in  the  city,  or  in  any  locality  or  on  any  street  thereof;  to  regulate  the 
construction  of  buildings,  as  to  foundations,  walls,  roofs,  doors,  windows 
and  floors,  so  as  to  secure  safety  in  the  structure  and.  also  so  as  to  prevent 
the  spread  of  fire;  to  authorize  and  require  the  inspection  of  buildings 
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and  structures  erected  or  to  be  erected,  or  in  the  process  of  erection ;  to 
authorize  the  license  for  the  erection  of  any  building  to  be  revoked,  and 
the  condemnation  of  such  building  or  of  any  building  already  erected,  in 
whole  or  in  part,  either  by  ordinance  fixing  the  method  of  such  condem- 
nation, or  by  appropriate  action  in  the  name  of  such  city,  to  be  brought 
in  any  court  of  competent  jurisdiction,  whenever,  in  the  opinion  of  the 
board  of  public  works  or  other  proper  authority,  such  building  is  dan- 
gerous or  insecui*e,  or  constructed  in  violation  of  the  terms  of  any  ordi- 
nance, and  to  require  such  building  to  be  taken  down  within  a  specified 
time  by  the  owner,  or,  in  default  thereof,  to  authorize  the  same  to  be 
taken  down  at  the  owner's  expense,  or,  in  case  of  emergency,  to  authorize 
the  same  to  be  taken  down  at  such  owner's  expense  by  the  board  of  public 
works  or  other  proper  authority,  without  delaying  for  the  owner  to  do  so. 

Twenty-fifth.  To  compel  persons  about  to  undertake  dangerous  im- 
provements to  execute  bonds,  with  sufficient  surety,  conditioned  that  the 
owner  or  contractor  will  pay  all  damages  that  may  be  sustained  by  any 
person  from  such  work. 

Twenty-sixth.  To  regulate  the  construction  of  chimneys,  smoke-stacks, 
hearths  and  ovens,  the  erection  of  stoves  and  stove-pipes,  boilers  and 
apparatus  used  in  buildings  or  other  places,  and  cause  the  same  to  be 
removed  and  made  secure  when  considered  dangerous;  to  authorize  the 
chief  of  the  fire  force  or  his  assistants,  the  mayor,  members  of  the  board 
of  public  safety  or  other  designated  officers  or  agents  of  any  such  city, 
at  all  reasonable  hours,  to  enter  into  and  examine  all  dwellings,  out- 
houses, lots  and  yards  in  such  city,  and  to  inspect  all  places  where  fire  is 
used  or  is  liable  to  occur,  and  to  take  all  necessary  means  to  prevent 
danger  therefrom ;  to  compel  owners  and  occupants  of  houses  and  other 
buildings  to  make  scuttles  in  the  roofs  thereof;  with  stairs  or  ladders 
reaching  to  the  same,  and  to  compel  the  erection  of  fire  escapes.  Also 
to  require  and  regulate  the  use  of  smoke  consumers. 

Tweaty-seventh.  To  authorize  and  require  the  inspection  of  gas  pipes, 
water  pipes,  plumbing,  drainage,  sewers  and  electric  lines  or  wires,  on 
private  property  or  elsewhere;  and  to  compel  them  to  be  repaired  or 
made  secure  by  the  owners  or  occupants  of  the  buildings  with  which 
they  are  connected,  and,  on  failure  of  any  such  owner  or  occupant  so 
to  do,  to  authorize  or  require  the  gas  or  electric  current  and  other  con- 
nections to  be  shut  off  until  such  repairs  are  made;  and  to  authorize 
the  appointment  of  inspectors  to  compel  compliance  with  such  require- 
ments. 

Twenty-eighth.  To  regulate  or  prohibit  the  keeping  of  any  lumber 
yard  and  the  placing  or  piling  of  any  lumber,  wood,  straw,  hay  or  other 
combustible  material  within  the  fire  limits  of  the  city  or  at  any  other 
place,  or  in  such  quantities  as  to  become  dangerous  to  persons  or  property. 

Twenty-ninth.  To  establish  and  maintain  a  wharf  or  wharves,  control 
and  regulate  the  same,  to  fix  the  rates  of  wharfage  and  enforce  the  collec- 
tion of  the  same,  to  regulate  the  landing  of  boats  and  watercraft,  and  the 
loading  or  unloading  thereof,  and  to  prohibit  or  regulate  the  dumping 
of  material  upon  the  bank  of  or  in  any  river,  and  to  prevent  the  obstruc- 
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tion  of  any  stream;  also  to  authorize  the  mayor  to  appoint  a  wharf 
master,  to  serve  during  the  pleasure  of  the  mayor,  and  to  fix  the  bond 
and  salary  of  such  wharf  master  and  define  his  duties. 

Thirtieth.  To  require  the  owners  of  real  estate  to  cut  and  remove 
weeds  and  other  rank  vegetation  growing  thereon;  and,  on  default  of 
such  owners  to  do  such  work,  to  cause  the  same  to  be  done  by  the  city 
and  make  the  cost  thereof  a  lien  on  such  real  estate  and  provide  for 
the  enforcement  of  such  lien  and  the  collection  of  such  cost. 

Thirty-first.  To  prevent  immoderate  and  careless  riding  or  driving. 
To  regulate  the  use  of  streets  and  alleys  by  vehicles,  and  to  designate  the 
kind  of  conveyance  and  vehicles  that  may  not  be  used  on  certain  named 
streets  that  have  been  improved,  and  designate  hours  for  the  use  of  such 
streets  by  certain  specified  classes  of  vehicles.  To  prevent  the  encumber- 
ing of  streets,  alleys,  squares,  sidewalks  and  crossings  with  buildings., 
fences  or  other  structures,  vehicles,  horses  or  any  substance  or  material 
whatever  interfering  with  the  free  use  of  the  same,  and  to  compel  the 
removal  of  any  such  obstructions.  To  regulate  the  speed  of  horses, 
wheeled  and  other  vehicles,  cars  and  locomotives.  To  regulate  and  pro- 
tect all  bridges,  culverts,  tunnels,  viaducts,  aqueducts,  sewers,  canals  and 
hydrants,  wholly  or  partly  in  such  city ;  and  to  prohibit  digging  in  such 
streets,  alleys  or  public  places,  or  in  any  way  injuring,  disturbing  or 
making  holes  in  the  surface  thereof.  To  regulate  the  use  of  sidewalks 
and  prohibit  the  use  of  vehicles  thereon,  and  regulate  all  structures  in, 
under  or  over  the  same ;  and  to  require  the  owner  or  occupant  of  premises 
to  keep  the  sidewalks  in  front  of  the  same  free  from  snow  and  other 
obstructions,  and  to  prescribe  hours  for  cleaning  the  same.  To  regulate 
and  prevent  the  throwing  or  depositing  of  sweepings,  dust,  ashes,  offal, 
dirt,  garbage,  paper,  hand  bills,  slops,  liquids  or  any  other  materials  into 
any  streets,  alleys  or  public  places.  To  regulate  and  prevent  the  use  of 
streets,  sidewalks  and  public  places  for  signs,  sign  posts,  awning,  posts, 
poles,  horse  troughs,  scales,  steps,  railings,  entrances  or  racks;  or  for 
posting  hand  bills  and  advertisements;  or  for  the  placing  or  piling  of 
goods,  boxes  or  other  materials,  or  the  display  of  goods,  wares  and  mer- 
chandise. To  regulate  anjd  prohibit  the  exhibition  or  carrying  of  banners, 
placards,  advertisements  or  hand  bills  on  the  streets,  alleys,  or  public 
places.  To  regulate  and  prevent  the  flying  of  flags,  banners  or  signs 
across  the  streets,  or  from  houses  or  other  buildings.  To  regulate  the 
numbering  of  houses  and  lots,  and  to  compel  the  owners  to  renumber 
the  same,  or,  in  default  thereof,  to  authorize  and  require  the  same  to  be 
done  by  the  board  of  public  works  or  other  proper  authority  at  the 
owner's  expense,  such  expense  to  constitute  a  lien  upon  the  property 
which  shall  be  enforcible  as  may  be  provided  by  ordinance.  To  name 
or  change  the  name  of  any  street  or  park.  To  regulate  the  making  of 
private  connections  with  sewers,  gas,  water  and  other  like  pipes  and 
public  conveniences,  and  to  compel  owners  of  property  to  bring  such  con- 
nections inside  the  curbs  of  streets  before  the  permanent  improvement 
thereof;  and,  on  default  of  the  owner's  making  such  connections,  to 
authorize  the  proper  city  officials  to  do  so  at  the  owner's  expense,  and 
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to  make  such  expense  a  lien  on  the  property,  collectible  in  the  same 
manner  as  expenses  for  other  street  and  sewer  improvements;  and  to 
authorize  the  appointment  and  fix  the  compensation  of  a  street  commis- 
sioner or  other  necessary  officers  and  assistants  to  keep  all  streets  and 
alleys  clean  and  free  from  obstructions  to  public  travel,  such  street 
commissioner  and  other  officers  in  cities  of  the  first,  second,  third  and 
fourth  classes  to  be  appointed  by  and  subject  to  the  direction  of  the 
board  of  public  works,  and,  in  cities  of  the  fifth  class,  to  be  appointed 
by  the  mayor  and  be  subject  to  the  orders  of  the  common  council. 

See  section  1719  as  to  the  power  of  cities  and  towns  to  prevent  tbo  obstruction 
of  streets. 

Thirty-second.  To  regulate,  tax  and  license  coaches,  hacks,  drays,  au- 
tomobiles and  all  other  vehicles. 

Cities  may  impose  a  license  tax  on  vehicles  used  upon  the  streets  of  the  city. 
City  of  Terre  Haute  v.  Kersey,  159  Ind.  300;  Hogan  v.  City  of  Indianapolis,  159 
Ind.  523. 

Cities  can  not  prohibit  the  running  of  traction  engines  upon  the  streets  and  alleys 
of  the  city.     Bogue  v.  Bennett,  156  Ind.  478. 

Thirty-third.  To  regulate,  license,  tax,  restrain  or  prohibit  theatrical 
and  all  other  exhibitions,  shows  or  entertainments. 

Thirty-fourth.  To  license,  tax,  regulate  or  prohibit  runners  at  rail- 
road stations  and  stations  for  boats,  cars,  stages,  and  other  means  of 
transportation,  or  at  public  houses  or  other  public  places. 

Thirty-fifth.  To  reflate  the  sale  of  all  kinds  of  property  at  auction, 
in  the  streets,  stores,  shops  or  elsewhere  in  the  city,  and  to  license  auc- 
tioneers. 

Thirty-sixth.  To  license  and  regulate  the  supply,  distribution  and  con- 
sumption of  artificial  and  natural  gas,  electricity,  heat  and  water,  and 
to  fix  by  contract  or  franchise,  the  prices  thereof,  and  to  regulate  the 
laying  of  maifas  and  pipes  and  stringing  of  wires,  and  designate  the 
streets  and  alleys  through  which  the  same  shall  be  laid  and  maintained ; 
and  to  compel  the  performance  of  contracts  for  the  extension  of  such 
mains,  pipes  and  electric  lines  and  the  supply  of  gas,  heat,  water  and 
electricity  upon  any  street. 

A  city  can  not  contract  with  a  water  oompany  that  the  city  will  take  a  large  amount 
of  water  for  a  long  period  of  years  at  a  fixed  price,  the  rental  to  be  paid  to  the  bond- 
holders of  the  company,  and  pledge  the  taxing  power  of  the  city  for  the  payment  of 
»uch  rentals.     Scott  v.  City  of  Laporte,   162  Ind.  34. 

Thirty-seventh.  To  license,  tax,  regulate,  suppress  and  prohibit  hawk- 
ers and  itinerant  dealers,  peddlers  and  pawnbrokers,  and  to  revoke  any 
such  license. 

Thirty-eighth.  To  license,  tax  and  regulate  public  hackmen,  draymen, 
omnibus  drivers,  carters,  cabmen,  porters,  expressmen,  bill  posters  and 
all  other  persons  pursuing  like  occupations  for  pay  or  hire,  and  to  pre- 
scribe their  compensation,  and  revoke  any  license  for  violation  of  such 
ordinance. 

Thirty-ninth.  To  license,  tax  and  regulate  or  prohibit  all  inns,  taverns, 
hfitels,  restaurants  or  other  places  used  or  kept  for  public  entertainment. 
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Fortieth.  To  license,  tax,  regulate  and  restrain  all  shops,  inns,  taverns 
or  other  places  where  intoxicating  liquors  are  kept  for  sale,  to  be  used 
in  and  upon  the  premises;  and,  in  regulating,  restraining  and  licensing 
such  inns,  taverns,  shops  or  places  aforesaid,  such  common  council  shall 
have  the  power  to  designate  the  room,  building  or  structure  where  such 
liquors  may  be  sold,  and  may  exclude  such  sales  from  the  suburban  or 
residence  part  of  such  city,  and  confine  the  places  where  such  sales  may 
be  made  to  the  business  part  of  such  city,  and  may  define  such  suburban 
or  residence  and  business  parts  of  any  such  city ;  and  may  direct  the  ar- 
rangement and  construction  of  the  doors,  windows  and  openings  of  the 
particular  room  in  such  building  where  such  sales  may  be  had,  or  such  in- 
toxicating liquors  be  drunk,  and  may  direct  the  location,  arrangement 
and  construction  of  the  bar  kept  therein,  and  the  interior  arrangement 
and  construction  of  such  room,  and  may  direct  what  games  may  be  car- 
ried on  therein,  and  may  forbid  the  keeping  or  use  of  wine  rooms.  The 
charge  for  any  such  license  shall  be  any  sum  not  exceeding  two  hundred 
and  fifty  dollars  for  any  one  year.  For  the  purposes  of  this  clause  juris- 
diction is  given  cities  of  the  first  and  second  classes  for  four  miles  from 
their  corporate  limits,  and  to  all  other  cities,  for  two  miles  beyond  their 
corporate  limits. 

The  legislature  may  authorize  municipal  coiporations  to  control  the  sale  of  intox- 
icating liquors  outside  of  their  corporate  limits.  Jordan  v.  City  of  Evansville,  163 
Ind.  512. 

Cities  may  provide  that  the  sale  of  intoxicating  liquors  shall  be  confined  to  the 
business  portions  of  the  city,  and  may  pass  ordinances  defining  the  business  districts, 
but  such  an  ordinance  is  not  conclusive  evidence  that  a  place  outide  of  the  boundaries 
fixed  by  the  ordinance  is  a  residence  district  and  it  may  be  proven  that  such  place  is 
actually  within  the  business  district.     Rowland  v.  City  of  Greenoastle,  157  Ind.  591. 

Forty-first.  To  license,  tax  and  regulate  distilleries  and  breweries, 
and  the  depots  or  agencies  established  in  any  such  city  by  any  distillery 
or  brewery;  but  the  charge  for  such  license  shall  not  exceed  the  sum  of 
one  thousand  dollars  a  year  for  each  distillery,  brewery,  depot  or  agency 
established  in  such  city.  For  the  purposes  of  this  clause  and  the  last 
preceding  clause,  jurisdiction  is  given  such  city  for  four  miles  from  the 
city  limits. 

Forty-second.  To  regulate  and  license  lumber  yards,  livery  stables  and 
public  scales. 

Forty-third.  To  tax,  license  and  regulate  second-hand  and  junk  stores, 
and  pawn  brokers,  and  to  forbid  persons  engaged  in  any  such  business 
from  purchasing  or  receiving  any  article  whatever  from  minors  with- 
out the  consent  of  their  parents  or  guardians. 

Forty-fourth.  To  license,  tax,  regulate  and  prohibit  the  keeping  or 
harboring  of  dogs. 

Cities  may  require  the  owners  of  dogs  to  muzzle  tiie  same  or  keep  them  upon  their 
own  premiRes,  and  may  authorize  the  mayor  to  direct  by  proclamation  the  muzzling 
or  confining  of  dogs,  and  dogs  at  large  imlawfully  may  be  killed.  Walker  v.  Towle, 
156  Ind.  639. 
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Forty-fifth.  To  license,  tax,  regulate  and  prohibit  dairies  and  the 
keeping  of  milch  cows. 

Forty-sixth.  To  license,  tax  and  regulate  branch  stores  or  establish- 
ments, and  all  other  concerns  established  in  such  city  for  temporary 
business  only;  and  to  license,  tax  and  regulate  itinerant  physicians  and 
venders  of  medicine  and  other  articles. 

Forty-seventh.  To  preserve  peace  and  good  order,  prevent  vice  and 
immorality,  quell  riots  and  disperse  disorderly  assemblages.  To  prevent 
cruelty  to  children  or  other  persons  and  to  animals.  To  suppress  gaming 
and  gaming  houses,  and  places  or  houses  of  ill-fame  and  assignation,  or 
houses  kept  for  any  immoral  purpose.  To  prohibit  gaming  and  to  destroy 
any  instruments  or  devices  of  gaming  and  to  restrain  fraudulent  practices. 
To  license,  tax,  regulate,  restrain  or  prohibit  all  tables,  alleys,  machines, 
devices  or  places  of  any  kind  for  sports  or  games.  To  regulate  the  time 
and  place  of  and  restrain  or  prohibit  bathing  in  the  rivers  or  public  waters 
of  the  city.  To  direct  the  location  and  management  of  public  bath 
houses,  to  license  the  same  or  require  the  same  to  be  closed  if  deemed 
expedient.  To  restrain  and  punish  vagrants,  mendicants,  street  beggars, 
common  prostitutes  and  their  associates,  thieves,  criminals  and  persons 
known  or  reputed  to  be  such.  For  the  purposes  of  this  clause  any  such 
city  .is  given  jurisdiction  for  four  miles  from  the  limits  thereof. 

An  ordinance  fixing  an  annual  license  fee  of  $250,  for  keeping  pool  tables  is  valid. 
Wysong  V.  City  of  Lebanon,  163  Ind.  132. 

Forty-eighth.  To  keep  rivers,  streams  and  other  waterways  open,  and 
prevent  the  waters  thereof  from  becoming  polluted ;  jurisdiction  for  both 
of  which  purposes  is  given  for  ten  miles  beyond  the  city  limits.  To  es- 
tablish and  regulate  ferries  across  any  stream  within  the  corporate  limits 
of  such  city;  and  to  license  any  person,  persons,  or  corporation  to  keep 
such  ferry  or  ferries  and  to  exact  a  reasonable  fee  for  such  license,  and 
to  prescribe  the  kinds  of  boats -to  be  used  at  such  ferries,  and  the  rates 
of  ferriage  to  be  charged ;  and  to  authorize  any  part  of  the  bank  of  such 
stream  used  as  a  wharf  or  highway  to  be  used  for  a  ferry  landing.  To 
determine,  survey  and  mark  the  lines  and  banks  of  the  streams,  rivers 
and  other  waterways  passing  through  or  bordering  upon  the  corporate 
limits  of  such  city,  to  provide  for  changes,  in  their  courses  and  to  exercise 
the  power  of  eminent  domain,  either  within  or  without  such  city,  for  the 
purpose  of  securing  new  courses  for  such  streams,  rivers  or  other  water- 
ways. To  provide  in  what  manner  and  on  what  terms  real  estate  in  such 
(*ity  may  be  drained  or  sewered,  by  surface  or  under  drains  or  sewers 
across  other  real  estate  within  such  city  or  within  four  miles  thereof; 
and  to  provide  the  methods  of  assessing  the  benefits  and  damages  thereby 
caused  and  collecting  assessments  on  property  to  pay  the  costs  of  such 
improvement:  Provided,  however.  That  this  clause  shall  not  apply  to 
public  sewers  or  drains  in  streets,  alleys  or  other  public  places. 

Cities  have  power  to  construct  sewers  and  drains  and  assess  the  cost  thereof 
aj^inst  the   property   benefited,    and   when   property   is   assesstfd   with   benefits   it   is 
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presumed  that  such  benefits  are  in  excess  of  any  damages  that  will  be  sustained  by 
the  o\\Tier  of  the  property.     Gas  Light  Co.  v.  City  of  New  Albany,   158  Ind.  268. 

Forty-ninth.  To  secure  the  safety  of  citizens  and  other  persons  in 
the  running  of  trains  or  cars  in  and  through  any  such  city,  whether  pro- 
pelled by  steam,  electricity  or  other  motive  power;  to  require  persons  or 
corporations  owning  or  operating  railroads  to  fence  their  respective  roads 
and  to  construct  cattle-guards  and  street  crossings  at  the  intersection  of 
public  roads  and  streets  and  to  keep  the  same  in  repair  and  safe  condition 
for  persons  on  foot,  in  vehicles  or  otherwise;  to  require  such  persons 
and  corporations  to  construct  and  maintain  gates  and  keep  flagmen  at 
railroad  crossings,  and  to  provide  protection  against  injury  to  persons 
or  property  from  the  operation  of  such  railroads,  trains  or  cars;  to  re- 
quire any  railroad  company  running  a  car,  engine  or  train  of  cars  over 
any  street  in  the  night  time  to  maintain  a  street  light  at  such  crossings, 
to  be  lit  at  night  during  the  passage  of  every  train,  engine  or  car  and  for 
not  less  than  thirty  minutes  prior  thereto :  Provided,  That  such  council 
shall  have  no  authority  to  require  such  railroad  company  to  maintain 
any  different  kind  of  light  at  such  crossings  from  that  maintained  by 
the  city  at  other  street  crossings.  To  authorize  and  require  railroad,  in- 
terurban  or  street  car  companies  to  change  the  location,  grade  and  cross- 
ing of  their  respective  railroads;  to  compel  them  to  raise  or  lower  their 
trAcks  so  as  to  conform  to  any  grade  which  may  be  established  by  such 
city ;  to  compel  persons  or  corporations  owning  or  operating  railroads  to 
construct  and  maintain  bridges,  viaducts  or  tunnels,  and  approaches 
thereto,  across  their  respective  railroads  or  rights  of  way  at  street  or 
alley  crossings  or  other  places ;  to  compel  railroad,  interurban  and  street 
car  companies  so  to  construct  and  maintain  their  tracks  in  the  streets 
and  at  the  crossings  so  as  not  to  interfere  with  the  drainage  of  streets 
and  alleys:  to  require  railroad,  interurban  or  street  car  corporations  or 
persons  owning  or  operating  such  roads  to  keep  gutters  and  street  cross- 
ings clean  along  their  right  of  way ;  to  prohibit  the  laying  of  any  railroad 
track  across  or  upon  any  street,  alley  or  public  place  without  permission 
first  obtained  therefor  from  the  department  of  public  works  and  to  pro- 
vide for  the  taking  up  and  removing  of  any  track  so  laid  without  notice, 
and  charge  the  expense  thereof  against  the  offending  person  or  corpora- 
tion ;  and  when  so  provided  by  contract  or  franchise,  to  require  railroads, 
interurban  and  street  car  companies  now  occupying  or  that  shall  here- 
after occupy  with  their  their  tracks  any  of  the  streets,  alleys  or  other 
public  places  of  the  city  to  improve,  in  such  manner  as  may  be  agreed 
upon  by  the  city  and  such  company  so  much  of  such  streets,  alleys  or 
other  public  places  as  is  occupied  by  such  tracks,  and  to  the  ends  of  the 
cross  ties  on  either  side  thereof,  and,  in  such  case,  where  there  are  two 
or  more  tracks,  to  require  such  railroad,  interurban  and  street  ear  com- 
panies to  improve  also  the  space  between  such  tracks,  and  to  cause  such 
improvements  to  be  made  and  assess  the  cost  thereof  against  such  rail- 
road, interurban  and  street  car  companies,  and  make  such  assessments 
a  lien  on  the  property  of  such  companies,  and  collect  the  same  by  placing 
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them  on  the  tax  duplicate  or  by  foreclosing  such  liens  and  selling  such 
property,  as  in  case  of  foreclosure  of  mortgages.  Where  the  term  rail- 
road is  used  without  limitation  in  this  clause  it  shall  not  be  construed 
to  include  interurban  or  street  car  roads. 

Cities  have  power  to  regulate  the  manner  of  operating  railroad  trains  in  the  yards 
of  railroads  situate  within  the  city  limits.  Baltimore  Ry.  Co.  v.  Peiterson,  156' 
Ind.  364. 

Cities  can  not  prohibit  the  running  of  traction  engines  upon  the  streets  and  alleya 
of  the  city.  Bogue  v.  Bennett,  156  Ind.  478. 

Fiftieth.  To  authorize  the  alienation  and  conveyance  of  any  property, 
real  or  personal,  belonging  to  such  city,  whether  used  for  public  and  gov- 
ernmental or  for  private  purposes:  Provided,  That  no  such  property 
shall  be  sold  until  the  same  has  been  appraised  by  three  disinterested 
free  holders  of  such  city  appointed  by  the  judge  of  the  circuit  court  in 
the  county  in  which  such  city  is  located;  and  no  sale  or  conveyance  of 
any  such  property  shall  be  made  for  a  less  sum  than  such  appraisement, 
and,  in  the  case  of  real  estate,  only  by  a  two-thirds  vote  of  the  common 
council ;  such  conveyance  shall  be  by  the  mayor  in  the  name  of  the  city, 
attested  by  the  city  clerk  and  with  the  seal  of  the  city:  And  providedj. 
further.  That  where  it  is  shown  to  the  common  council  that  any  personal 
property  does  not  exceed  in  value  the  sum  of  one  hundred  dollars  the 
council  may  authorize  the  sale  thereof  without  an  appraisement. 

See  sections  .3728-3734  as  to  sale  of  property. 

Fifty-first.  To  establish,  maintain  and  regulate  pounds,  market-houses, 
market  places,  houses  of  refuge,  pest  houses,  hospitals,  dispensaries,  en- 
gine houses  and  all  other  public  city  institutions. 

Fifty-second.  To  regulate  the  building  of  party  walls  and  partition 
fences,  prescribe  in  what  proportion  adjoining  owners  shall  bear  the  ex- 
penses of  the  same  and  in  what  manner  such  expense  shall  be  levied  and 
collected;  and  to  define  the  terms  upon  which  partition  walls  already 
constructed  may  be  used  by  adjoining  owners. 

Fifty-third.  To  carry  out  the  objects  of  the  corporation,  not  herein- 
before particularly  specified. 

Whenever  in  this  section,  or  elsewhere  in  this  act,  jurisdiction  is  given 
to  a  city  beyond  its  corporate  limits,  such  jurisdiction  shall  not  extend 
to  any  point  within  the  corporate  limits  of  another  municipal  corporation, 
except  by  agreement  of  both  corporations,  by  ordinance  duly  passed  by 
each,  in  which  case  all  property  owners  and  other  persons,  and  all  prop- 
erty, in  each  corporation,  shall  be  subject  to  the  terms  and  conditions  of 
such  ordinance,  as  if  the  ordinance,  in  terms,  applied  only  to  territory 
within  the  limits  of  a  single  corporation :  Provided,  That  if  the  corporate 
authorities  of  such  municipalities  can  not  mutually  agree  as  to  the  terms 
and  conditions  of  such  ordinance  and  their  united  action  thereunder, 
either  of  such  municipal  corporations  may  by  petition  present  the  matter 
to  the  circuit  court  of  the  county  in  which  such  petitioning  municipality 
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is  located:  And,  provided.  That  if  any  incorporated  town  is  situated 
within  the  corporate  limits  of  any  city  or  surrounded  thereby,  the  com- 
mon council  of  such  city  shall  have  jurisdiction  over  such  town  in  mat- 
ters of  public  health,  safety  and  drainage.  When  such  petition  is  filed 
the  clerk  of  the  court  shall  issue  notice  to  the  other  municipality,  as  in 
civil  actions,  and  the  court  shall  have  jurisdiction  to  hear  and  determine 
the  matters  of  such  petition.  Such  hearing  shall  be  by  the  court  without 
a  jury.  There  may  be  a  change  of  venue  from  the  judge,  but  not  from 
the  county.  The  adjudication  of  the  court  shall  be  final ;  and  the  costs  of 
the  proceeding  shall  be  paid  by  the  municipality  filing  the  petition.  In 
every  ordinance  which  the  common  council  shall  pass,  there  may  be  im- 
posed a  penalty  for  the  violation  or  non-performance  thereof.  Such  pen- 
alty may  be  either  a  forfeiture  of  money,  or  a  fine  or  imprisonment,  or 
both  of  the  last  two :  Provided,  That  for  one  offense  no  penalty  or  fine 
shall  exceed  three  hundred  dollars  and  no  imprisonment  shall  exceed  six 
months.  The  common  council  shall  also  have  power  to  provide  by  ordi- 
nance for  the  imprisonment  of  any  person  against  whom  a  penalty,  fine 
or  costs  for  the  violation  of  any  ordinance  shall  have  been  adjudged,  until 
such  penalty,  fine  and  costs  are  fully  paid  or  replevied ;  and  likewise  to 
compel  the  enforcement  of  manual  labor  by  such  defendant,  and  by  per- 
sons sentenced  to  imprisonment.  To  this  end,  the  common  council  of 
every  city  shall  have  power  to  establish  a  workhouse  where  suitable  fa- 
cilities for  labor  may  be  provided  for  prisoners  sentenced  thereto.  When- 
ever any  executive  or  administrative  function  shall  be  required  to  be 
performed  by  any  ordinance  or  resolution  of  the  common  council,  the 
same  shall  be  performed  by  the  proper  executive  department,  and  not  by 
such  council:  Provided,  That  in  cities  of  the  fifth  class  such  function 
may  be  executed  by  the  common  council.  No  new  department  shall  be 
created.  Such  ordinance  may  designate  the  department  which  is  to  per- 
form the  duties  thereunder,  subject  to  the  provisions  of  this  act;  but  if 
such  designation  is  not  made,  either  by  statute  or  by  ordinance  or  resolu- 
tion, the  mayor  shall  assign  such  duties  to  the  proper  department  or 
officer.  The  common  council  of  any  city  of  the  first,  second,  third  or 
fourth  class  shall  not  elect  or  appoint  any  person  to  any  office  or  employ- 
ment whatever,  except  as  in  this  act  expressly  provided. 

3478.  Department  Investigations. — 54.  The  common  council  of  every 
city  shall  have  power  to  supervise  and  investigate  all  departments,  offi- 
cers and  employes  of  the  government  of  such  city,  and  to  examine  into 
any  charge  preferred  against  them  or  any  of  them,  and  into  the  affairs  of 
any  corporation,  firm  or  person  in  which  the  city  may  be  interested,  or 
with  which  it  may  have  entered  into  a  contract  or  may  be  about  to  do  so. 
Such  common  council  shall  have  power  of  access  to  all  records  pertain- 
ing to  any  such  investigation,  and  power  to  compel  the  attendance  of 
witnesses  and  the  production  of  books,  papers  and  other  evidence,  at  any 
meeting  of  the  council  or  of  any  committee  thereof,  and  for  that  purpose 
such  council  or  committee  may  issue  subpoenas  and  attachments  in  any 
ease  of  inquiry,  investigation  or  impeachment,  and  cause  the  same  to  be 
serA'cd  and  executed  in  any  part  of  the  county  where  such  city  is  located. 
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If  any  witness  shall  refuse  to  testify  as  to  any  fact  within  his  knowledge, 
or  to  produce  any  books  or  papers  within  his  possession  or  under  his 
control,  required  to  be  used  in  evidence  in  any  such  case,  the  clerk  of  the 
body  by  whose  authority  such  witness  was  subpoenaed,  if  so  directed  by 
the  body  or  committee  holding  the  investigation,  shall  forthwith  report, 
in  writing,  to  the  circuit  court  of  such  county  the  facts  relating  to  such 
refusal;  and  all  qjiestions  arising  upon  such  refusal,  and  also  upon  any 
new  evidence  not  included  in  such  first  report,  which  new  evidence  may 
be  offered  either  in  behalf  of  or  against  such  witness,  shall  be  heard  by 
such  eoi:^.  If  the  court  determine  that  the  testimony  or  evidence  re- 
quired of  such  witness  is  competent,  relevant  and  material,  and  ought 
to  be  given  or  produced  by  the  witness,  the  court  shall  make  an  order 
requiring  the  witness  to  testify  or  to  produce  books  and  papers,  or  both. 
In  case  of  refusal  to  comply  with  such  order,  the  court  shall  have  the  pow- 
er to  commit  the  witness  or  otherwise  punish  him  for  contempt,  as  pro- 
vided by  law  in  case  of  contempt  of  court.  No  witness  shall  be  excused 
from  testifying  in  any  criminal  proceeding  or  in  any  investigation  or 
inquiry  before  the  common  council  or  any  committee  thereof,  or  before 
any  department  or  officer  of  the  city  having  the  right  to  conduct  the  in- 
vestigation, touching  his  knowledge  of  any  oflfense  committed  against  the 
provisions  of  this  act  or  of  any  ordinance  passed  in  pursuance  thereof  or 
continued  in  force  by  this  act;  but  such  testimony  shall  not  be  used 
against  such  witness  in  any  criminal  prosecution.  Whenever  any  written 
charges  shall  have  been  adopted  by  the  common  council,  or  by  any  com- 
mittee thereof,  against  any  officer,  employe  or  department  of  the  corpora- 
tion, except  members  of  the  council,  such  charge  shall  be  heard  by  the 
council,  .under  such  regulations  as  may  be  prescribed  by  ordinance. 
Should  such  charge  be  sustained,  the  common  council  shall  take  action 
thereon  and  may  remove  any  officer  or  employe  against  whom  such  charge 
is  sustained ;  but  it  shall  require  a  two-thirds  vote  to  impeach  or  remove 
an  officer  or  employe. 

3479.  Finances,  management. — 55.  The  common  council  of  every 
city  shall  have  power  to  manage  the  finances  thereof,  subject,  however, 
as  to  cities  of  the  first,  second,  third  and  fourth  classes,  to  the  powers  and 
duties  herein  prescribed  in  respect  to  the  several  executive  departments 
in  such  cities  created  by  this  act.  Such  common  council,  on  the  passage 
of  an  ordinance  for  the  purpose,  shall  have  power  to  borrow  money  to 
an  amount  not  exceeding  two  per  cent,  of  the  taxable  property  of  such 
city,  as  the  same  may  appear  on  the  tax  duplicate  for  the  year  in  which 
such  loan  shall  be  effected:  Provided,  That  the  entire  money  borrowed 
by  such  city  shall  not  at  any  time  exceed  two  per  cent,  of  the  taxable 
property  of  such  city,  except  for  the  issue  of  refunding  bonds,  as  herein- 
after provided.  Such  loans  may  be  made  only  for  the  purpose  of  pro- 
curing money  to  be  used  in  the  legitimate  exercise  of  the  corporate  pow- 
ers of  the  city  and  for  the  payment  of  the  corporate  debts.  Such  ordi- 
nance for  loans  shall  provide  for  the  time  and  manner  of  advertising  the 
sale  of  bonds  or  other  securities,  and  of  the  receipt  of  bids  for  the  same, 
together  with  the  mode  and  terms  of  sale.    All  duties  with  regard  to  the 
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preparation,  advertisement,  negotiation  and  sale  of  such  bonds  or  other 
securities  shall  be  performed  by  the  city  controller,  except  in  cities  of  the 
fifth  class,  where  such  duties  shall  be  performed  by  the  city  clerk.  Such 
controller,  or  clerk,  as  the  case  may  be,  after  such  bonds  or  other  securi- 
ties have  been  properly  executed,  shall  deliver  the  same  to  the  city  treas- 
urer, taking  his  receipt  therefor,  and  upon  the  conclusion  of  the  contract 
for  the  sale  of  such  bonds  or  other  securities,  shall  qertify  to  the  treas- 
urer the  amount  which  the  purchaser  is  to  pay  for  the  same,  together 
with  the  name  and  place  of  residence  of  such  purchaser.  Thereupon  it 
shall  be  the  duty  of  the  treasurer  to  receive  from  the  purchaser  the 
amount  so  certified  by  the  controller,  or  clerk,  and  to  deliver  to  the  pur- 
chaser the  bonds  or  other  securities,  taking  his  receipt  therefor.  The 
treasurer  and  the  controller,  or  clerk,  shall  then  each  make  report  of  his 
proceedings  to  the  mayor.  The  common  council  shall  also  have  power 
to  authorize  the  issue  and  sale  of  refunding  bonds,  as  provided  in  section 
two  hundred  and  thirty-five  of  this  act.  The  issue  of  such  refunding 
bonds  shall  be  governed  by  the  same  provisions  as  herein  provided  for 
the  issue  of  other  bonds  and  securities.  Temporary  loans  may  be  author- 
ized in  like  manner  by  ordinance  of  the  common  council,  in  anticipation 
of  the  revenue  of  the  city  for  the  current  and  following  year,  and  pay- 
able within  that  period;  but  the  aggregate  amount  of  such  temporary 
loans  in  any  fiscal  year  shall  not  exceed  the  amount  of  the  city  tax  levy 
for  the  same  year.  No  temporary  or  other  loan  upon  the  revenue  of  any 
current  or  succeeding  year  shall  be  made  until  all  temporary  loans  upon 
the  revenue  of  any  preceding  year  shall  have  been  fully  paid.  All  bonds 
or  other  city  securities  offered  for  sale  pursuant  to  the  provisions  of  this 
act,  may  be  negotiable  or  not,  may  bear  annual  interest  not  exceeding  six 
per  cent,  per  annum,  payable  annually  or  semi-annually,  may  run  not 
longer  than  thirty  years,  may  contain  an  option  allowing  such  city  to 
redeem  the  same  at  earlier  specified  dates,  in  whole  or  in  part,  if  so  di- 
rected in  the  ordinance  authorizing  such  issue,  and  may  be  sold  for  any 
price  not  less  than  par  or  face  value  named  in  such  bonds  or  other 
securities. 

3480.  Appropriations  by  ordinance. — 56.  No  order  or  warrant  for  any 
purpose  shall  be  drawn  against  the  funds  of  any  city,  in  the  hands  of  the 
treasurer  or  other  oflScer,  unless  an  appropriation  has  been  made  by  ordi- 
nance for  such  purpose  and  such  appropriation  is  not  exhausted,  or  un- 
less such  order  or  warrant  shall  be  for  a  salary  fixed  by  statute  or  ordi- 
nance, or  in  payment  of  a  judgment  which  such  city  is  compelled  to  pay, 
or  for  interest  due  on  city  bonds. 

3481.  Tax  Levy — ^Failure  to  Fix. — 57.  If  the  common  council  of  any 
city  shall  fail  to  pass  ordinances  fixing  the  annual  tax  levy  and  appro- 
priating money  for  the  various  departments  of  the  city  government  by 
or  before  the  first  Monday  of  October  in  any  year,  then  and  in  that  case 
the  last  preceding  annual  appropriations  made  for  any  such  department 
or  departments  shall  be  deemed  to  be  continued  and  renewed  for  the  cur- 
rent year,  and  the  last  preceding  annual  tax  levy  continued;  and,  in  such 
latter  ease,  the  city  clerk,  or  controller,  as  the  case  may  be,  shall  report 
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such  continued  tax  levy  to  the  county  auditor,  as  required  by  section  two 
hundred  and  one  of  this  act. 

SINKING  FUND. 

3482.  Creation  of  sinking  fund. — 58.  For  the  purpose  of  creating  a 
sinking  fund  for  the  gradual  extinguishment  of  the  bonded  indebtedness 
of  any  city,  the  common  council  thereof,  by  an  ordinance  passed  by  a 
two-thirds  vote,  may  determine  to  create  such  fund;  and  such  action 
having  been  taken,  the  common  council  shall  annually  thereafter,  until 
the  payment  of  the  bonded  indebtedness  of  such  city  shall  be  fully  pro- 
vided for,  levy  and  cause  to  be  collected,  in  addition  to  the  other  taxes 
of  the  corporation,  a  tax  of  not  less  than  five  cents,  nor  more  than  ten 
cents,  on  each  one  hundred  dollars  of  the  taxable  property  in  the  corpora- 
tion; which  tax  shall  be  collected  as  other  taxes,  and  applied  to  extin- 
guishing the  bonded  indebtedness  of  the  city,  as  hereinafter  provided. 
In  ease  such  sinking  fund  tax  is  so  levied  and  collected  in  any  city,  all 
other  levies  of  sinking  fund  taxes  in  such  city  provided  for  in  other  sec- 
tions of  this  act  shall  be  omitted. 

3483.  Commissioners,  appointment. — 59.  The  sinking  fund  derived 
from  the  tax  levy,  as  provided  for  in  the  preceding  section,  shall  be  under 
the  control  of  three  commissioiners,  to  be  known  as  the  board  of  sinking 
fund  commissioners,  of  whom  the  city  controller  shall  be  one  and  the  other 
two  shall  be  appointed  by  the  mayor  as  follows :  After  the  taking  effect 
of  this  act,  the  mayor  shall  appoint  two  sinking  fund  commissioners,  one 
for  two  years  and  on^  for  four  years,  who  shall  be  of  different  political 
parties.  Every  two  years  thereafter  one  commissioner  shall  be  appointed 
by  the  mayor  to  serve  for  four  years,  who  shall  not  be  of  the  same  polit- 
ical party  as  his  colleague. 

3484.  Terms  of  cominissioners»  vacancy. — 60.  Thereafter  the  term  of 
oflSce  of  such  sinking  fimd  commissioner  (other  than  the  controller,  who 
shall  be,  ex-oflScio,  commissioner  during  his  term  of  oflSce)  shall  be  for 
four  years  from  and  after  the  first  day  of  February  after  their  appoint- 
ment, and  they  shall  serve  imtil  their  successors  are  appointed  and  qual- 
ified. In  case  of  a  vacancy  in  the  oflfice  of  sinking  fund  commissioner, 
the  mayor  shall  appoint  a  commissioner  to  fill  out  the  unexpired  term, 
but  it  shall  be  the  duty  of  the  mayor  in  making  any  such  appointment 
to  see  that  the  two  commissioners  other  than  the  city  controller  are  not 
of  the  same  political  faith:  Provided,  That  in  cities  of  the  fifth  class 
the  city  clerk  shall  act  as  commissioner,  ex-oflScio,  and  perform  the 
duties  herein  prescribed  for  the  city  controller. 

3485.  Organization  of  commissioners. — 61.  Such  commissioners  shall 
appoint  one  of  their  number  as  president,  and  the  city  controller  for  the 
time  being,  or  the  city  clerk,  as  the  case  may  be,  shall  act  as  secretary  of 
the  boar4,  and  the  office  of  the  board  shall  be  in  some  place  provided  by 
the  common  council. 

3486.  Salary  of  commissioners — ^Bond. — 62.  Each  of  such  commis- 
sioners, other  than  the  city  controller,  or  clerk,  shall  receive  such  salary 
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as  the  common  council  may  fix,  and  shall  take  an  oath  faithfully  to  dis- 
charge the  duties  of  his  office,  and  give  a  bond  payable  to  the  city,  in  the 
l)enal  sunn  of  five  thousand  dollars,  conditioned  upon  the  faithful  dis- 
charge of  his  duties  as  sinking  fund  commissioner.  Such  bond  shall  be 
procured  from  a  surety  company,  and  shall  be  approved  by  the  mayor. 
Upon  the  acceptance  of  such  bond  the  controller,  or  clerk,  is  authorized, 
without  other  appropriation  therefor,  to  draw  his  order  upon  the  city 
treasurer  for  the  expense  of  such  bond,  the  same  being  certified  to  him 
as  correct  by  the  mayor. 

3487.  Depository— Selection— Bids. — 63.  During  the  month  of  June 
of  each  year,  and  not  later  than  the  fifteenth  of  June,  such  commissioners 
shall  notify  each  incorporated  bank  and  trust  company  in  such  city  of 
the  amount  of  money  then  in  the  sinking  fund  and  of  the  probable  addi- 
tions thereto,  and  deductions  therefrom  during  the  coming  fiscal  year, 
and  that  upon  the  thirtieth  day  of  June,  ensuing,  bids  will  be  received 
and  opened  for  the  selection  of  a  depository  for  the  sinking  fund  for 
the  ensuing  year,  at  which  bidding  the  bidder  offering  the  highest  rate 
of  interest  for  the  use  of  the  moneys  in  the  fund  during  the  ensuing 
year,  and  being,  in  the  judgment  of  the  commissioners,  the  best  bidder, 
shall  be  designated  as  sinking  fund  depository  for  the  year. 

3488.  Opening  of  depository  bids. — 64.  On  such  thirtieth  day  of  June, 
or  if  the  same  be  a  Sunday  or  holiday,  on  the  first  business  day  thereafter, 
bids  shall  be  received  by  such  commissioners  at  their  oflSce  and  shall  be 
opened  publicly  by  the  president  of  such  commissioners  in  the  presence 
of  the  bidders.  Each  bid  shall  state  the  amount  of  interest  which  will 
be  allowed  by  the  bidder  for  the  use  of  the  sinking  fund  as  a  call  de- 
posit during  the  ensuing  year,  and  each  bid  shall  be  accompanied  by  a 
cash  deposit  of  one  hundred  dollars,  which  shall  be  returned  to  all  un- 
successful bidders,  and  shall  be  retained  in  the  case  of  the  successful 
bidder,  to  guarantee  the  fulfillment  of  the  bid. 

3489.  Successful  bidder — ^Bond. — 65.  The  successful  bidder  shall, 
within  twenty-four  hours,  furnish  a  bond  to  the  approval  of  the  sinking 
fund  commissioners  in  an  amount  not  less  than  double  the  probable 
amount  of  deposits,  as  fixed  by  the  sinking  fund  commissioners  in  their 
call  for  bids,  conditioned  upon  the  faithful  accounting  to  the  sinking 
fund  commissioners  of  all  moneys  which  may  come  into  the  possession 
of  the  depository.  Upon  the  approval  of  such  bond  and  the  execution  of 
a  contract  by  which  such  bidder  is  bound  to  account  for  the  interest 
on  all  sinking  funds  received  at  the  rate  named  in  the  successful  bid, 
the  one  hundred  dollar  deposit  shall  be  returned  to  the  bidder  and  the 
board  of  sinking  fund  commissioners  shall  make  an  order  declaring  the 
successful  bidder  to  be  the  oflficial  depository  of  the  sinking  fund  during 
the  ensuing  year. 

3490.  Treasurer — Sinking  fund  taxes. — 66.  All  sinking  fund  taxes 
paid  to  the  city  treasurer  shall  be  accounted  for  by  such  treasurer,  and 
shall  be  by  him  paid  over  on  the  first  day  of  each  month  to  the  depos- 
itory designated  by  the  sinking  fund  commissioners;  and  all  moneys  in 
the  hands  of  such  treasurer  belonging  to  any  sinking  fund  of  such  city 
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theretofore  collected  shall  also  be  paid  over  at  once  to  such  depositoiy, 
which  depository  shall  execute  to  the  treasurer  its  receipt  for  such  de- 
posits and  the  receipts  of  such  depository  countersigned  by  the  con- 
troller, or  clerk,  shall  be  a  full  and  sufficient  discharge  to  the  treasurer 
of  all  liability  on  account  of  such  sinking  fund.  No  part  of  such  sinking 
fund  shall  ever  be  paid  over  to  any  sinking  fund  commissioner. 

3491.  Depository,  interest  credits. — 67.  On  the  thirtieth  day  of  June 
of  each  year  the  sinking  fund  depository  shall  credit  to  the  sinking  fund 
the  amount  of  interest  then  accrued,  to  be  added  by  such  depository  to 
the  sinking  fund  imder  the  terms  and  conditions  of  the  contract  between 
such  depository  and  the  sinking  fund  commissioners. 

3492.  Character  of  depository. — 68.  No  depository  shall  be  selected 
other  than  an  incorporated  trust  company,  or  a  bank  incorporated  under 
the  laws  of  the  United  States  or  of  the  State  of  Indiana. 

3493.  Investments,  payment  of  bonds. — 69.  Such  commissioners  shall 
have  no  authority  whatever  to  invest  such  sinking  fund  or  any  part 
thereof,  in  any  other  securities  or  obligations  than  obligations  of  such  city, 
and  all  obligations  of  such  city  so  purchased  shall,  upon  their  purchase, 
be  cancelled  by  such  commissioners  and  the  fact  of  such  cancellation 
reported  immediately  to  the  mayor  and  city  controller,  or  clerk.  Such 
commissioners  shall,  whenever  bonds  of  the  city  shall  be  presented  to 
them  for.  redemption  at  par,  redeem  the  same,  if  there  be  in  the  sinking 
fund  sufficient  means  for  that  purpose :  Provided,  That  no  bonds  of  such 
city  which  are  not  due  shall  be  redeemed  when  such  redemption  would 
so  deplete  the  sinking  fund  as  to  be  likely  to  prevent  the  payment  of 
bonds  due  or  about  to  mature. 

3494.  Tax  levy— How  certified.— 70.  The  tax  levied  for  the  sinking 
fund,  as  hereinbefore  provided,  shall  be  certified  by  the  controller,  or  citj- 
clerk,  as  the  case  may  be,  to  the  auditor  of  the  county  wherein  such  city 
is  situated,  as  other  city  tax  levies  are  certified,  and  shall  be  placed  on 
the  tax  list  by  such  county  auditor  and  collected  as  other  taxes,  and  such 
taxes  shall  be  a  lien  on  the  property  whereon  they  are  assessed  the  same 
as  state  and  county  taxes,  and  subject  to  the  same  penalties  for  delin- 
quency. 

3495.  Meetings  of  commissioners. — 71.  Regular  meetings  of  the  sink- 
ing fund  commissioners  shall  be  held  on  the  thirtieth  day  of  June  in 
each  year,  or,  if  that  be  a  Sunday  or  holiday,  upon  the  day  following; 
but  special  meetings  may  be  called  by  the  president  or  by  the  controller, 
or  city  clerk.  The  proceedings  shall  be  recorded  by  the  secretary  who 
shall  keep  proper  books  showing  the  bonded  indebtedness  of  the  city, 
and  the  account  of  the  funds  in  the  hands  of  the  depository  and  the 
amount  of  taxes  turned  over  to  the  depository  by  the  city  treasurer 
from  month  to  month.  All  questions  relating  to  the  designation  of  a 
depository,  the  payment  of  bonds  or  interest,  or  involving  the  payment 
or  appropriation  of  money  shall  be  decided  by  a  viva  voce  vote,  with 
the  name  of  each  member  voting  recorded  on  the  journal,  and  no  ques- 
tion shall  be  decided  unless  approved  by  a  majority  of  the  board. 

3496.  Controller  or  clerk — ^Reports. — 72.    The  city  controller,  or  city 
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clerk,  as  the  case  may  be,  shall  report  to  the  board  of  sinking  fund 
commissioners  a  detailed  statement  of  the  outstanding  indebtedness  of 
the  city  for  bonds  issued,  and  shall  report  to  the  common  council  at 
least  once  a  year,  a  detailed  statement  of  the  same,  together  with  a 
statement  of  the  condition  of  the  sinking  fund,  which  shall  be  published 
in  the  annual  report. 

3497.  Advertising — Cost. — 73.  The  necessary  costs  and  expenses  in- 
cident to  advertising  for  a  sinking  fund  depository,  and  for  the  redemp- 
tion of  municipal  bonds,  and  for  the  bonds  furnished  by  the  sinking 
fund  commissioners,  shall  be  paid  by  warrant  of  the  city  controller,  or 
clerk,  as  hereinbefore  provided. 

3498.  Withdrawals  from  fund. — 74.  No  money  whatever  shall  be 
drawn  from  the  sinking  fund  for  any  purpose  other  than  the  redemption 
of  the  bonded  indebtedness  of  the  city. 

3499.  Eligibility  of  depository. — 75.  No  bank  or  trust  company  m 
which  the  city  controller  or  clerk,  or  any  sinking  fund  commissioner 
shall  be  an  officer  or  stockholder  shall  be  eligible  as  sinking  fund  de- 
pository. 

3600.  Vote  for  depository — ^When  a  penalty. — 76.  Any  sinking  fund 
commissioner  who  shall  vote  to  select  as  depository  any  bank  or  trust 
company  in  which  he  shall  be  an  officer,  or  who  shall  divert  or  seek  to 
divert  any  money  in  the  sinking  fund  to  any  other  purpose  than  the 
redemption  of  the  bonded  indebtedness  of  the  city,  shall  be  guilty  of 
a  felony  and,  on  conviction,  shall  be  imprisoned  in  the  state  prison  not 
less  than  two  years  nor  more  than  fourteen  years. 

3601.  Payments  from  fund— Warrant— Bonds.— 77.  No  money  shall 
be  paid  out  of  the  sinking  fund  except  upon  the  warrant  of  the  president 
of  the  sinking  fund  commissioners  upon  the  designated  depository  in 
favor  of  the  controller,  or  clerk.  In  the  event  of  a  change  in  the  depos- 
itory, the  controller,  or  clerk,  shall  endorse  the  warrant  to  the  new  de- 
pository. In  the  event  of  the  payment  of  city  bonds,  the  warrant  re- 
quired for  the  payment  of  such  bonds,  with  accrued  interest  and  ex- 
change, shall  be  drawn  by  the  president  upon  the  depository  in  favor 
of  the  controller,  or  clerk,  and  delivered  to  such  controller,  or  clerk, 
upon  his  executing  a  written  receipt  therefor,  and  such  controller,  or 
clerk,  shall  thereupon  procure  exchange,  if  necessary,  to  remit  for  such 
bonds,  if  payable  elsewhere,  or  cash  for  such  payment,  if  it  be  made  in 
such  city;  and,  upon  cancellation  and  surrender  of  the  bonds  redeemed, 
shall  turn  over  such  bond  to  the  sinking  fund  commissioners. 

3602.  Tax  rate,  miTiimiim. — 78.  If,  in  any  city,  the  common  council 
should  not  by  ordinance  elect  to  establish  a  sinking  fund  and  provide 
for  the  appointment  of  a  board  of  sinking  fund  commissioners,  as  here- 
inbefore provided,  then  and  in  such  case,  for  the  purpose  of  creating 
a  sinking  fund  for  the  gradual  extinguishment  of  the  bonds  and  funded 
debt  of  such  city,  the  common  council  thereof  shall,  annually,  levy  and 
collect,  in  addition  to  other  taxes  in  this  act  provided  for,  not  less  than 
five  cents  on  the  hundred  dollars  valuation  of  the  taxable  property  in 
such  city,  which  shall  be  paid  into  the  treasury  and  applied  to  the  ex- 
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tingoishment  of  the  bonded  indebtedness  of  such  city,  and  to  no  other 
purpose  whatever :  Provided,  That,  under  direction  of  the  common  coun- 
cil, in  case  any  part  of  such  sinking  fund  can  not  be  applied  to  the 
taking  up  of  the  bonds  of  such  city,  the  same  may  be  invested  in  any 
bonds  of  the  United  States  or  of  this  state  or  of  any  county  in  this 
state,  or  in  street,  sewer,  or  other  like  improvement  bonds  of  such  city, 
in  which  case  the  interest  or  other  income  collected  on  such  bonds  shall 
be  a  part  of  such  sinking  fund. 

EXECUTIVE  AUTHORITY. 

3603.  Where  execntive  authority  vested. — 79.  The  executive  and  ad- 
ministrative authority  of  every  city  shall  be  vested  in  the  mayor,  city 
clerk,  the  departments  herein  provided  for,  and  in  such  other  officers 
as  may  be  appointed  by  virtue  of  this  act :  Provided,  That  in  cities  of  the 
fifth  class,  the  city  marshal  shall  be  in  charge  of  the  police  force;  and 
a  chief  of  the  fire  force,  to  be  appointed  by  the  mayor,  in  charge  of 
the  fire  force  of  any  such  city;  and  the  common  council  of  any  such 
city  of  the  fifth  class  may,  by  ordinance,  provide  that  committees  of 
such  council  shall  exercise  executive  functions,  subject  to  the  direction 
of  such  council,  when  not  in  conflict  with  any  of  the  provisions  of  this 
act. 

MAYOR— POWERS— DUTIES. 

3504.  Blayor — ^Powers  and  duties. — 80.  It  shall  be  the  duty  of  the 
mayor: 

First.  To  cause  the  ordinances  of  the  city  and  the  laws  of  the  state 
to  be  executed  and  enforced. 

Second.  To  communicate  to  the  council  at  least  once  a  year  a  state- 
ment of  the  finances  and  general  conditions  of  the  city,  and  also  such 
information  in  relation  to  city  affairs  as  he  may  be  called  upon  to  fur- 
nish from  time  to  time. 

Third.  To  make  such  recommendations  in  writing,  by  message  to 
the  council,  as  he  may  deem  expedient. 

Fourth.  To  call  special  meetings  of  the  council  when  the  same  shall 
be  expedient. 

Fifth.  To  perform  such  duties  of  an  executive  or  administrative  char- 
acter as  may  be  prescribed  by  law;  and  to  exercise  general  supervision 
over  subordinate  officers  and  be  responsible  for  the  good  order  and 
efficient  government  of  the  city. 

Sixth.  To  fill  by  appointment  vacancies  for  unexpired  terms  in  the 
offices  of  such  city,  except  in  case  of  vacancy  in  the  office  of  mayor  or 
councilman,  as  in  this  act  hereinbefore  provided. 

Seventh.  To  appoint  the  heads  of  departments,  as  hereinafter  created, 
in  cities  of  the  first,  second,  third  and  fourth  classes,  and  to  appoint, 
in  cities  of  the  fifth  class,  a  city  marshal,  chief  of  the  fire  force  and 
street  commissioner,  all  of  which  appointees  shall  hold  office  until  their 
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successors  are  appointed  and  qualified;  and  he  shall  make  such  other 
appointments  as  may  be  provided  by  law  or  by  the  ordinances  of  any 
city:  Provided,  That  the  mayor  may  at  any  time  suspend  or  remove 
from  office  any  or  all  of  such  heads  of  departments  or  other  persons, 
whether  appointed  by  him  or  by  any  of  his  predecessors,  by  notifying 
them  to  that  effect  and  sending  'a  message  to  the  council  stating  in 
writing  his  reasons  for  such  removal. 

Eighth.  To  sign  all  bonds,  deeds  and  written  contracts  of  the  cor- 
poration, and  all  licenses  issued  pursuant  to  law  by  any  department. 
He  shall,  upon  reasonable  notice  of  not  less  than  three  days  to  the  per- 
son complained  of,  hear  any  complaint  against  any  person  to  whom 
a  license  has  been  issued,  and  may  issue  subpoenas  and  compel  the  at- 
tendance of  witnesses  to  testify  on  such  hearing;  may  administer  oaths 
to  such  witnesses,  and  require  them  to  testify.  The  rules  of  practice 
and  procedure  in  force  in  trials  in  the  city  court  of  such  city,  so  far  as 
applicable,  including  the  right  to  appear  by  counsel  and  to  compel  the 
attendance  of  witnesses  for  or  against  persons  complained  of,  shall  apply 
to  such  proceedings  before  the  mayor.  Upon  the  hearing,  if  it  shall  be 
found  that  the  person  complained  of  has  wilfully  violated  any  of  the 
terms  or  conditions  of  his  license,  or  has  wilfully  done,  authorized  or 
permitted  to  be  done  any  act  in  violation  of  the  law  or  the  ordinance 
of  such  city  relating  to  the  business  or  place  of  business  licensed,  the 
mayor  shall  revoke  or  suspend  such  license.  He  shall  file  a  copy  of 
his  findings  and  determination  with  the  city  controller,  or  clerk,  if  in 
a  city  of  the  fifth  class,  within  twenty-four  hours  after  it  is  made. 

Ninth.  To  approve  or  disapprove,  in  writing,  within  ten  days  after 
receiving  the  same,  every  ordinance  or  resolution  of  the  common  council; 
and  he  shall  transmit  to  such  coimcil  within  such  time  a  message,  an- 
nouncing such  approval  or  veto.  In  case  of  a  veto  he  shall  state  in 
writing  his  reason  therefor,  and  such  resolution  or  ordinance  shall  not 
become  operative  unless  the  same  is  passed  over  such  veto,  by  a  two- 
thirds  vote  of  the  common  council :  Provided,  That  in  ordinances  appro- 
priating money  or  levying  a  tax  or  taxes,  the  mayor  may  approve  or 
disapprove  the  separate  items  of  such  appropriation  or  levy.  In  case 
of  disapproval  of  any  item  or  items,  and  approval  of  the  remainder  of 
the  ordinance,  so  much  of  the  same  as  is  approved  shall  be  law,  and 
operative,  and  those  items  which  are  disapproved  shall  not  become  law 
and  operative  unless  passed  over  his  veto  by  a  two-thirds  vote  as  before 
provided. 

Tenth.  To  call  together  the  heads  of  departments  provided  for  in 
this  act,  except  that  of  assessment  and  collection  of  taxes,  for  consulta- 
tion and  advice  upon  the  affairs  of  the  city  at  least  once  a  month,  and 
to  call  on  the  heads  of  all  departments  for  reports,  which  it  shall  be 
their  duty  to  submit  in  writing.  Records  shall  be  kept  of  such  meetings, 
and  rules  and  regulations  shall  be  adopted  thereat  for  the  administration 
of  the  affairs  of  the  city  departments,  not  inconsistent  with  any  law  or 
ordinance;  and  rules  and  regulations  shall  be  adopted  at  such  meetings 
which  shall  prescribe  a  common  and  systematic  method  of  ascertaining 
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the  comparative  fitness  of  applicants  for  office,  position  and  promotion, 
and  of  selecting,  appointing  and  promoting  those  found  to  be  best  fitted. 

Eleventh.  To  appoint,  as  often  as  he  thinks  proper,  three  competent 
persons  to  examine,  without  notice,  the  accounts  of  any  department,  offi- 
cer  or  employe,  and  the  money,  securities  and  property  of  the  city  in 
their  possession  or  charge,  and  report  the  result  of  such  investigation. 

In  cities  of  the  first  class,  the  mayor  shall  be  paid  an  annual  salary  of 
four  thousand  dollars,  which  may  be  increased  by  ordinance  to  any 
amount  not  exceeding  five  thousand  dollars ;  in  cities  of  the  second  class, 
an  annual  salary  of  three  thousand  dollars,  which  may  be  increased  by 
ordinance  to  any  amount  not  exceeding  four  thousand  dollars;  in  cities 
of  the  third  class,  an  annual  salary  of  two  thousand  dollars,  which  may 
be  increased  by  ordinance  to  any  amount  not  exceeding  twenty-five  hun- 
dred dollars;  in  cities  of  the  fourth  class,  an  annual  salary  to  be  fixed 
by  ordinance,  not  to  exceed  fifteen  hundred  dollars ;  and,  in  cities  of  the 
fifth  class,  an  annual  salary  to  be  fixed  by  ordinance :  Provided,  That  no 
change  of  salary  shall  apply  to  any  incumbent  or  to  any  officer-elect. 

See  notes  to  sections  3497,  3816,  Buras*  R.  S.  1901. 

3605.  Clerk— Powers  and  duties.— 81.  The  city  clerk  of  every  city 
shall  be  clerk  of  the  common  council  and  may  appoint  at  his  own  expense 
one  or  more  deputies  to  assist  him.  He  shall  keep  the  records  of  the  pro- 
ceedings of  such  council  and  have  charge  of  all  the  papers  relating  to  its 
business;  shall  prepare  and  keep  an  ordinance  book,  as  hereinbefore  pro- 
vided in  this  act ;  shall  have  charge  of  all  documents  and  books,  the  keep- 
ing of  which  may  be  entrusted  to  him  by  statute  or  ordinance ;  shall  keep 
the  city  seal;  and  shall  perform  all  other  duties  prescribed  by  law  or  in- 
cident to  his  office.  In  cities  of  the  third  and  fourth  classes,  the  city 
clerk  shall  be  also  clerk  of  the  board  of  public  works,  and  shall,  by  him- 
self or  deputy,  perform  all  the  duties  incident  to  such  office.  Such  city 
clerk,  for  all  his  services,  shall  receive,  in  cities  of  the  first  class,  a  salary 
of  three  thousand  dollars  a  year;  in  cities  of  the  second  class,  a  salary 
of  two  thousand  dollars  a  year;  in  cities  of  the  third  class,  a  salary  of 
fifteen  hundred  dollars  a  year;  in  cities  of  the  fourth  class,  a  salary  to 
be  fixed  by  ordinance  not  to  exceed  one  thousand  dollars  a  year;  and, 
in  cities  of  the  fifth  class,  a  salary  to  be  fixed  by  ordinance;  and  such 
clerk  shall  not  receive  any  other  compensation,  fee  or  perquisite  what- 
ever, except  for  furnishing  certified  copies  of  the  records  in  his  posses- 
sion, which  copies  of  records  shall  be  received  as  evidence  in  any  court 
or  proceeding,  and  for  which  such  clerk  shall  receive  like  fees  to  those 
paid  for  similar  services  done  by  clerks  of  the  circuit  court.  In  case, 
however,  any  clerk  is  now  performing  the  duties  of  controller,  under  any 
law  now  in  force,  he  shall  continue  in  the  performance  of  such  duties 
and  receive  the  salary  heretofore  paid  him,  and  his  deputies  shall  con- 
tinue in  number  the  same  and  receive  the  salaries  now  authorized  by 
law  instead  of  the  salaries  above  provided,  until  his  successor  is  elected 
and  qualified:  Provided,  That  where  by  this  act  additional  duties  as 
clerk  to  the  board  of  public  works  are  imposed  on  such  city  clerk,  it 
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shall  be  the  duty  of  the  common  council  of  such  city  to  make  by  ordi- 
nance reasonable  provision  for  additional  salary,  or  deputy  for  such 
clerk,  or  both,  not  to  exceed  in  total  expense  to  such  city  the  sum  of 
seven  hundred  and  twenty  dollars.  In  case  the  necessity  therefor  is 
shown  to  the  satisfaction  of  the  common  council,  the  city  clerk  may  be 
authorized  by  ordinance  to  employ  deputies,  in  cities  of  the  first  class 
at  a  salary  not  to  exceed  twelve  hundred  dollars  a  year ;  in  cities  of  the 
second  class  at  a  salary  not  to  exceed  one  thousand  dollars  a  year;  in 
cities  of  the  third  class  at  a  salary  not  to  exceed  eight  hundred  dollars 
a  year ;  in  cities  of  the  fourth  class  at  a  salary  to  be  fixed  by  ordinance, 
not  to  exceed  seven  hundred  dollars  a  year;  and,  in  cities  of  the  fifth 
class  at  a  salary  to  be  fixed  by  ordinance.  As  soon  as  his  successor  has 
been  elected  and  qualified,  the  city  clerk  shall  deliver  to  him  all  the 
books,  papers  and  other  belongings  of  his  office. 
See  notes  to  section  3503,  Burns'  R.  S.  1901. 

EXECUTIVE  DEPARTMENTS. 

3506.  Departments,  creation,  powers  and  duties. — 82.  The  follow- 
ing executive  departments  are  hereby  established  in  cities  of  the  first, 
second,  third  and  fourth  classes: 

a.  Department  of  finance. 

b.  Department  of  law. 

c.  Department  of  public  work. 

d.  Department  of  public  safety. 

e.  Department  of  assessment  and  collection. 

f.  Department  of  public  health  and  charities. 

Provided,  however.  That  in  cities  of  the  fourth  class  all  functions  in  this 
act  assigned  to  the  department  of  public  safety  shall  be  performed  by 
the  department  of  public  works:  And  Provided,  further.  That  in  cities 
of  the  third  class  the  common  council  may  provide  by  ordinance  that  all 
functions  in  this  act  assigned  to  the  department  of  public  safety  shall 
be  performed  by  the  department  of  public  works.  No  other  executive 
or  administrative  departments  shall  be  established  in  any  such  city,  un- 
less expressly  provided  for  by  law.  Subordinate  oflScers  and  employes 
not  herein  provided  for  shall  be  appointed  by  their  respective  depart- 
ments. Each  department  shall  have  power  to  prescribe  rules  and  regu- 
lations not  inconsistent  with  any  statute  or  ordinance,  or  any  rule  or 
regulation  established  pursuant  to  section  eighty,  clause  ten,  of  this  act, 
for  its  own  government,  regulating  the  conduct  of  its  oflScers,  clerks 
and  employes,  the  distribution  and  performance  of  its  business,  and  the 
preservation  of  books,  records,  papers  and  property  under  its  control. 
All  oflBcial  business  of  the  several  departments  shall  be  transacted  at  the 
oflftces  thereof,  and  a  continuous  record  or  minute  shall  be  kept  at  such 
oflfices  respectively  of  such  business.  Each  department  shall  promptly 
furnish  to  the  mayor  or  the  common  council  any  infonration  which  may 
be  called  for  in  relation  to  its  affairs.  The  heads  of  such  departments, 
except  the  department  of  assessment  and  collection,  shall  be  appointed 
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by  the  mayor.  Each  of  such  departments  shall  have  power  to  designate 
and  appoint,  and  at  pleasure  remove,  any  person  in  such  department  as 
deputy  or  first  assistant.  Each  department  may  also  appoint  and  remove 
any  of  its  clerks,  assiirtants  or  employes,  subject  to  any  rule  or  regula- 
tion adopted  pursuant  to  section  eighty,  clause  ten,  of  this  act,  and,  un- 
less otherwise  established  by  ordinance,  may  fix  their  salaries :  Provided, 
That  after  the  .expiration  of  thirty  days  from  the  time  when  a  new  officer 
or  officers  shall  have  been  appointed  to  the  head  of  a  department,  he  or 
they  may  remove  clerks  or  assistants  only  upon  filing  in  writing  with 
the  city  clerk  the  reasons  for  any  such  removal;  except  that  foremen, 
inspectors,  and  laborers  temporarily  employed  under  the  department  of 
public  works,  may  be  removed  at  any  time  at  the  pleasure  of  the  depart- 
ment. All  officers  shall  give  bond  as  required  by  ordinance,  except  when 
otherwise  provided  herein. 

3507.  Appointees — Qualifications — Fees. — 83.  No  person  shall  be  ap- 
pointed as  the  head  of  any  department,  or  as  a  member  of  any  board 
herein  provided  for,  unless  he  shall  have  been  a  resident  and  elector  of 
such  city  for  one  year  immediately  prior  thereto.  No  person  who  is  paid 
a  salary  for  his  services  from  the  city  treasury  shall  receive  to  or  for  his 
own  use,  directly  or  indirectly,  any  fees,  perquisites  of  office,  commis- 
sions, percentages,  or  money  paid  to  him  in  his  official  capacity,  unless 
specifically  authorized  in  this  act;  but  all  fees,  perquisites,  commissions, 
percentages,  and  moneys  so  paid  and  received  by  or  for  any  such  officer 
or  person  shall  be  the  property  of  the  city,  and  shall  be  paid  by  him 
into  the  city  treasury;  and  all  moneys  received  for  licenses  or  permits 
shall  be  paid  into  the  treasury  weekly  without  deduction  by  the  officer 
or  department  receiving  them;  and  every  such  officer  or  person  who 
shall  receive  any  fees,  perquisites,  percentages,  or  other  moneys  which 
belong  to  the  city,  and  should  be  so  paid  into  its  treasury,  shall,  before 
he  shall  be  entitled  to  receive  or  be  paid  his  salary,  make,  under  oath, 
a  detailed  statement  and  return  to  the  city  controller,  in  such  form  as 
such  controller  may  prescribe,  showing  the  amount  of  all  such  moneys 
received  by  him  since  the  last  preceding  statement  and  return,  and  shall 
produce  a  receipt  showing  the  payment  of  such  sum  to  the  treasurer. 
The  controller  shall  require  any  such  officer  or  person  to  make  such  state- 
ment and  return  to  him,  if  it  be  not  made  as  herein  provided,  and  shall 
examine  such  officer  or  person  under  oath  touching  the  matter  herein 
provided  for. 

3508.  Expenditures — ^Estimates. — 84.  It  shall  be  the  duty  of  each  ex- 
ecutive department  before  the  commencement  of  each  fiscal  year,  to  sub- 
mit to  the  joint  meeting  of  the  heads  of  the  departments  and  of  the  va- 
rious boards,  hereinbefore  provided  for  in  section  eighty,  clause  ten,  an 
estimate  of  the  amount  of  money  required  for  their  respective  depart- 
ments for  the  ensuing  fiscal  year,  stating  with  as  great  particularity  as 
possible  each  item  thereof.  The  controller  shall  at  the  same  time  submit 
an  itemized  statement  or  estimate  of  city  expenditures  for  other  pur- 
poses, for  the  ensuing  year,  over  and- above  the  moneys  proposed  to  be 
used  by  the  various  executive  departments.     After  such  meeting,  and 
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reports  and  consultation,  the  city  controller  shall  proceed  to  revise  such 
estimates  for  the  ensuing  year,  and  shall  then  prepare  a  report  to  the 
mayor  of  the  various  estimated  amounts  required,  in  such  controller's 
opinion,  for  each  executive  department,  and  for  other  city  expenses,  to- 
gether with  an  estimate  of  the  necessary  per  cent,  of  taxes  to  be  levied. 
The  mayor  shall  at  the  next  meeting  of  the  common  council  present  such 
report  with  such  recommendations  as  he  may  see  fit.  It  shall  be  the  duty 
of  the  committee  of  finance  of  the  common  coimcil  thereupon  to  prepare 
an  ordinance  fixing  the  rate  of  taxation  for  the  ensuing  year,  and  also 
an  ordinance  making  appropriations  by  items  for  the  use  of  the  various 
executive  departments  and  other  city  purposes  for  the  ensuing  year. 
Such  ordinance  may  reduce  any  estimated  item  for  any  executive  de- 
partment, from  the  figiire  submitted  in  the  report  of  the  city  controller, 
but  shall  not  increase  the  same  unless  recommended  by  the  mayor.  Such 
appropriation  ordinance  shall  thereafter  be  promptly  acted  upon  by  the 
common  council.  If  at  any  time  after  the  passage  of  such  ordinance 
an  emergency  should  arise  for  further  appropriations  for  the  use  of  any 
department,  on  the  representation  of  such  department,  as  hereinbefore 
provided,  or  for  other  purposes  during  the  year,  such  additional  appro- 
priations may  be  made  on  the  recommendation  of  the  controller,  by  a 
two-thirds  vote  of  the  council. 

3509.  Contracts  and  agreements — ^When  void. — 85.  No  executive  de- 
partment, oificer  or  employe  thereof  shall  have  power  to  bind  such  city 
to  any  contract  or  agreement,  or  in  any  other  way,  to  any  extent  beyond 
the  amount  of  money  at  the  time  already  appropriated  by  ordinance  for 
the  purposes  of  such  department;. and  all  contracts  and  agreements,  ex- 
press or  implied,  and  all  obligations  of  any  and  every  sort,  beyond  such 
existing  appropriations,  are  declared  to  be  absolutely  void:  Provided, 
That  the  board  of  public  works  shall  have  power  to  contract  with  any 
individual  or  corporation  for  lighting  the  streets,  alleys  and  other  public 
places  or  for  supplying  the  city  with  gas,  water,  steam,  power,  heat,  or 
electricity,  and  for  the  collection,  removal  and  disposal  of  garbage,  ashes 
or  refuse,  on  such  terms  and  for  such  times,  not  exceeding  the  term  fixed 
by  section  two  hundred  and  fifty-four  of  this  act,  as  may  be  agreed  upon ; 
but  any  such  contract  shall  be  submitted  to  the  common  council  of  such 
city  and  approved  by  ordinance  before  the  same  shall  take  effect,  and  if 
so  approved  shall  immediately  become  effective :  Provided,  further.  That 
nothing  herein  contained  shall  prevent  any  such  department  from  issuing 
any  bond  or  other  obligation  expressly  authorized  by  this  act  and  pro- 
vided for  by  ordinance. 

See  note  to  section  3822,  Burns'  R.  S.  1901. 

3510.  Warrants,  excess  of  appropriations,  penalty.— ^6.  Any  city  of- 
ficial who  shall  issue  any  bond,  certificate  or  warrant  for  the  payment 
of  money,  which  shall  purport  to  be  an  obligation  of  such  city,  and  be 
beyond  the  unexpended  balance  of  any  appropriation  made  for  such  pur- 
pose, or  who  shall  attempt  to  bind  such  city  by  any  contract  or  agree- 
ment, or  in  any  other  way,  to  any  extent  beyond  the  amount  of  money 
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at  the  time  already  appropriated  by  ordinance  for  such  purpose,  and  re- 
maining at  the  time  unexpended  except  as  in  the  last  preceding  section 
provided,  shall  be  liable  on  his  oflScial  bond  to  any  person  injured  there- 
by, and  shall  be  fined  not  more  than  one  thousand  dollars,  and  imprisoned 
in  the  county  jail  not  more  than  six  months,  either,  or  both. 

DEPARTMENT  OF  FINANCE. 

3611.  City  Controller  —  Appointment  —  Salary. — 87.  The  city  con- 
troller shall  be  at  the  head  of  the  department  of  finance,  and  shall  have 
an  appropriate  seal.  He  shall  be  appointed  by  the  mayor.  His  salary, 
in  cities  of  the  first  and  second  classes,  shall  be  two  thousand  dollars 
a  year,  which  may  be  increased  by  ordinance  to  a  sum  not  exceeding 
three  thousand  dollars  a  year;  in  cities  of  the  third  class,  fifteen  hun- 
dred dollars  a  year,  which  may  be  increased  by  ordinance  to  a  sum  not 
exceeding  two  thousand  dollars  a  year ;  and,  in  cities  of  the  fourth  class, 
a  salary  to  be  fixed  by  ordinance,  not  to  exceed  twelve  hundred  dollars 
a  year. 

3512.    Powers  and  duties. — 88.    It  shall  be  the  duty  of  the  controller: 

First.  To  prescribe  the  form  of  reports  and  accounts  to  be  rendered 
to  his  department,  and  to  have  the  inspection  and  revision  of  the  ac- 
counts of  all  other  departments  and  trust. 

Second.  To  audit  the  accounts  of  the  several  departments  and  trusts, 
and  all  other  accounts  in  which  the  city  is  concerned,  and  submit  an- 
nually to  the  council  at  the  end  of  each  fiscal  year  a  report  of  the  ac- 
counts of  the  city,  under  his  oath,  exhibiting  the  revenues,  receipts  and 
expenditures,  and  the  sources  from  which  the  revenues  and  funds  are 
derived;  which  report  shall  be  published  in  pamphlet  form. 

Third-  To  keep  separate  accounts  for  each  specific  item  of  appro- 
priation made  by  the  council  to  each  department,  and  require  all  war- 
rants to  state  specifically  against  which  of  such  items  the  warrant  is 
drawn.  Each  account  shall  be  accompanied  by  a  statement  in  detail 
in  separate  columns  of  the  several  appropriations,  the  amount  drawn 
on  each  appropriation,  the  unpaid  contracts  charged  against  it,  and  the 
balance  standing  to  the  credit  of  the  same.  He  shall  not  suffer  any 
appropriation  to  be  overdrawn  or  the  appropriation  for  one  item  of  ex- 
pense to  be  drawn  upon  for  any  other  purpose,  or  by  any  department 
other  than  that  for  which  the  appropriation  was  specifically  made,  ex- 
cept on  transfers  authorized  by  ordinances.  He  shall  sign  and  issue  all 
orders  for  money  upon  the  city  treasury,  and  no  money  shall  be  paid 
out  by  the  treasurer  except  upon  such  order.  In  case  of  stated  salaries 
fixed  by  law  or  ordinance,  the  controller  shall  issue  orders  therefor,  but 
in  all  other  cases  he  shall  require  a  warrant  to  be  presented  to  him  from 
the  head  of  the  department  under  whose  supervision  the  obligation  has 
been  incurred,  or,  if  not  so  incurred,  then  such  warrant  shall  be  drawn 
by  the  mayor.  In  no  case  shall  the  controller  draw  an  order  on  the 
treasury  nnless  there  be  at  the  time  money  in  the  treasury  properly 
applicable  to  the  pajonent  thereof.     The  expenditures  incurred  by  the 
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controller  himself  must  be  approved  in  writing  by  the  mayor  befdre 
any  order  is  drawn  therefor. 

Fourth.  To  have  charge  of  all  books  or  papers  pertaining  to  his  de- 
partment or  entrusted  to  it,  and  to  turn  the  same  over  to  his  successor. 

Fifth.  If  any  warrant  presented  to  the  controller  contains  an  item 
for  which  no  appropriation  has  been  made,  or  there  shall  not  be  a 
sufficient  balance  of  the  proper  fund  for  the  payment  thereof,  or  which 
for  any  other  cause  should  not  be  approved,  he  shall  not  approve  the 
same,  and  shall  notify  the  proper  department  of  the  facts.  And  if  the 
controller  shall  approve  any  warrant  contrary  to  the  provisions  hereof, 
he  shall  be  individually  liable  for  the  amount  of  the  same  to  the  holder 
thereof;  and,  to  the  extent  of  his  bond,  his  sureties  shall  also  be  liable. 
Whenever  a  warrant  shall  be  presented  to  him,  he  shall  have  power  to 
require  evidence  that  the  amount  claimed  is  justly  due,  and  for  that 
purpose  may  summon  before  him  any  officer,  agent  or  employe  of  any 
department  of  the  city,  or  any  other  person,  and  examine  him  upon 
oath  relative  to  such  warrant  or  claim.  Such  person  so  summoned  shall 
be  subject  to  the  provisions  of  this  act  touching  the-  examination  of 
persons  by  the  council,  such  controller  having  the  same  power  as  such 
body  in  relation  to  such  examination. 

Sixth.  To  perform  the  duties  elsewhere  defined  by  this  act  with 
regard  to  the  negotiation  and  sale  of  city  securities,  and  to  keep  a  reg- 
ister of  all  bonds  of  the  city  and  of  the  transfers  thereof,  when  so  pro- 
vided in  any  such  bond,  and  an  account  of  all  outstanding  securities. 

Seventh.  To  manage  and  direct  the  finances  and  accounts  of  the 
city  and  to  make  investments  of  city  funds,  subject  to  the  ordinances 
of  the  common  council. 

Eighth.  To  issue  all  city  licenses,  upon  the  presentation  and  surrender 
of  the  receipt  of  the  treasurer  showing  the  payment  of  the  license  fee, 
and  to  collect  controller's  fees  as  fixed  by  ordinance. 

Ninth.  To  pay,  once  each  week,  to  the  treasurer  all  fees  and  other 
amounts  collected  by  his  department  for  the  preceding  week,  specify- 
ing the  source  from  which  each  item  has  been  derived. 

Tenth.  To  prescribe  the  forms  and  methods  of  keeping  and  render- 
ing all  city  accounts,  the  form  of  accounts  and  pay-rolls  to  be  used  in 
the  several  departments  and  offices,  the  manner  in  which  salaries  shall 
be  drawn  and  the  mode  by  which  creditors,  officers  and  employes  shall 
be  paid.    All  salaries  shall  be  payable  monthly. 

Eleventh.  To  furnish  the  treasurer  statements  of  all  appropriations 
made  by  the  council  before  any  warrant  shall  be  drawn  on  account 
of  the  same,  and  to  notify  the  mayor  in  case  of  any  neglect  or  failure 
on  the  part  of  any  officer  or  officers  authorized  to  collect  any  moneys 
for  or  on  account  of  the  city,  in  the  performance  of  such  duty  or  in 
depositing  their  collections  in  the  treasury;  and  thereupon  the  mayor 
shall  suspend  such  officer  or  officers,  and  proceed  against  them  by  an 
action  upon  their  official  bond  or  otherwise,  as  he  may  deem  best. 

Twelfth.  To  examine  carefully  tax  duplicates  in  the  hands  of  the 
county  auditor  and  county  treasurer  and  see  that  they  are  properly 
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made  out,  so  far  as  the  same  relate  to  city  taxes,  and  to  see  that  the 
assessment  of  property  is  properly  made  out  by  the  assessor,  so  far  as 
the  same  relates  to  city  taxes,  and  to  notify  the  treasurer  of  any  omit- 
ted property  that  may  come  to  his  knowledge. 

Thirteenth.  To  examine  the  accounts  of  the  treasurer  and  make  an 
annual  settlement  with  him,  charging  to  such  treasurer  the  amount  of 
all  taxes  and  other  assessments,  entered  on  the  duplicate,  in  favor  of 
such  city,  together  with  all  penalties,  interest  and  other  sums  in  ad- 
dition to  the  amount  of  such  taxes,  which  it  may  be  the  duty,  according 
to  law,  of  such  treasurer  to  collect  in  behalf  of  the  city,  and  to  credit 
him  with  all  disbursements  made  on  account  of  lawful  orders  drawn 
on  him  by  such  controller. 

Fourteenth.  To  draw  orders  on.  the  treasury  for  miscellaneous  city 
expenditures,  not  made  under  the  direction  of  any  executive  depart- 
ment, nor  specifically  fixed  by  law  as  in  the  case  of  salaries:  Provided, 
That  no  such  order  shall  be  drawn  by  such  controller  unless  the  money 
properly  applicable  thereto  has  been  appropriated  by  ordinance  and 
remains  unexpended;  and  no  liability  shall  accrue  against  such  city, 
nor  can  any  ofl5cer,  agent  or  employe  of  such  city  bind  the  same  di- 
rectly or  indirectly  for  any  such  miscellaneous  expense  without  the 
written  approval  of  the  controller  previously  obtained  and  filed  in  the 
controller's  ofl&ce,  nor  in  any  case  beyond  the  appropriation  already 
made  and  remaining  unexpended  available  for  such  purposes.  All  ob- 
ligations in  contravention  of  the  preceding  provision  are  declared  to 
be  void  for  all  purposes. 

3613.  Deputy  controller— Appointment — Salary. — 89.  In  cities  of  the 
first  class,  the  controller  may  appoint  a  deputy,  for  whose  acts  he  shall 
be  responsible,  having  an  annual  salary  of  one  thousand  dollars,  which 
may  be  increased  by  ordinance  to  a  sum  not  exceeding  twelve  hundred 
dollars.  In  cities  of  the  second  and  third  classes,  the  common  council 
may  provide  by  ordinance  for  the  appointment  by  the  controller  of 
a  deputy  for  whose  acts  he  shall  be  responsible,  having  an  annual  salary 
of  eight  hundred  dollars,  which  may  be  increased  by  ordinance  to  a  siun 
not  exceeding  one  thousand  dollars.  The  controller  and  his  deputy 
are  hereby  authorized  and  empowered  to  administer  oaths  in  all  mat- 
ters relating  to  his  office,  for  which  no  charge  shall  be  made. 

DEPARTMENT  OF  LAW. 

3614.  City  attorney,  powers  and  duties,  salary. — 90.  The  head  of  the 
department  of  law  in  every  city  shall  be  the  attorney  and  counsel  of 
such  city.  He  shall  be  appointed  by  the  mayor,  shall  hold  office  as  here- 
inbefore provided,  and  give  bond  with  surety  in  the  sum  of  five  thousand 
dollars,  to  be  approved  by  the  mayor,  except  that  in  cities  of  the 
fifth  class  the  city  attorney  shall  be  appointed  by  the  common  council. 
He  shall  have  the  management,  charge  and  control  of  the  law  business 
of  such  city  and  for  each  branch  of  its  government,  shall  prosecute  all 
violators  of  city  ordinances,  shall  be  the  legal  adviser  of  all  its  depart- 
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ments  and  officers,  shall  draw  up  ordinances,  leases,  deeds,  contracts 
or  other  legal  papers  for  such  city  and  its  various  departments  when 
requested  to  do  so  by  the  proper  officer,  shall  be  the  custodian  of  the 
papers  properly  appertaining  to  his  office,  and  shall  turn  the  same  over 
to  his  successor  in  office.  He  shall  conduct  all  legal  proceedings  au- 
thorized by  this  act,  and  all  appeals  of  every  nature  whatsoever  in  which 
such  city  or  the  public  shall  have  an  interest,  shall  make  all  searches 
and  examine  all  abstracts  of  title  required  in  opening,  widening  or  chang- 
ing any  street,  alley  or  public  place,  or  required  in  any  public  work 
of  any  kind.  In  cities  of  the  first  class,  the  city  attorney  shall  receive 
an  annual  salary  of  four  thousand  dollars,  which  may  be  increased  by 
ordinance  to  any  amount  not  exceeding  five  thousand  dollars;  in  cities 
of  the  second  class,  the  annual  salary  of  the  city  attorney  shall  be  two 
thousand  dollars,  which  may  be  increased  by  ordinance  to  any  amount 
not  exceeding  three  thousand  dollars;  in  cities  of  the  third  class,  the 
annual  salary  of  the  city  attorney  shall  be  fifteen  hundred  dollars, 
which  may  be  increased  by  ordinance  to  any  amount  not  exceeding  two 
thousand  dollars;  in  cities  of  the  fourth  class,  the  annual  salary  of  the 
city  attorney  shall  be  fixed  by  ordinance  in  any  amount  not  exceeding 
fifteen  hundred  dollars;  and,  in  cities  of  the  fifth  class,  the  annual 
salary  of  the  city  attorney  shall  be  fixed  by  ordinance.  The  salary 
hereby  provided  for  the  city  attorney  shall  be  in  full  for  all  his  ser- 
vices. All  fees,  perquisites,  or  other  emoluments  received  by  him,  or 
payable  to  him,  except  for  prosecuting  violators  of  city  ordinances  shall 
be  collected  by  him  for  in  behalf  of  such  city,  a  careful  account  kept 
thereof,  and  the  same  paid  into  the  city  treasury  once  a  week,  such 
payment  to  be  made  under  oath  as  to  the  amount  received  and  items 
for  which  received.  Such  attorney  shall  use  all  diligence  to  collect 
costs  due  such  city,  and  all  other  fees  or  recoveries  falling  within  the 
purview  of  his  official  duties.  In  cities  of  the  first  class,  the  city  attor- 
ney shall  appoint  an  assistant  city  attorney  who  shall  receive  an  annual 
salary,  to  be  fixed  by  ordinance,  not  exceeding  twenty-five  hundred  dol- 
lars; and  also  a  second  assistant  who  shall  receive  an  annual  salary,  to 
be  fixed  by  ordinance,  not  exceeding  fifteen  hundred  dollars.  And,  in 
all  cities,  the  city  attorney  shall  employ  such  other  assistants  as  he 
may  be  authorized  to  do  by  ordinance,  and  no  other.  The  city  attorney 
of  every  city  shall  promptly  commence  all  proceedings  necessary  or  ad- 
visable for  the  protection  or  enforcement  of  the  rights  of  such  city  or 
of  the  public.  He  shall  report  to  the  mayor  in  writing  all  such  matters 
as  he  may  deem  important,  and  to  the  department  of  finance  all  judg- 
ments for  which  such  city  shall  be  liable.  No  judgment  against  such 
city  shall  be  enforcible  except  out  of  moneys  appropriated  for  that  pur- 
pose, but  the  common  council  and  mayor  may  be  compelled  by  man- 
damus proceedings  to  levy,  collect  and  appropriate  the  necessary  sum 
for  the  payment  of  any  judgment;  in  which  case  such  mayor  and  com- 
mon council  may  be  sued  collectively  by  their  legal  names,  service  of 
process  being  had  on  any  member  thereof,  and  all  members  shaU  be 
bound  by  such  judgment.    In  all  actions  in  which  any  city  is  entitled 
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to  pray  an  appeal,  the  same  shall  be  granted  as  to  such  city  without 
bond  No  proceedings  shall  be  had  to  enforce  any  judgment  against 
such  city  pending  an  appeal  therefrom. 

Power  of  common  councils  tmder  prior  etatutes  to  abolish  thei  office  of  city  attor* 
ney.    Downer  v.  State,  160  Ind.  578. 


DEPARTMENT  OF  PUBLIC  WORKS. 

3515.    Board  public  works— Appointment— Salary— Bond. — 91.     The 

department  of  public  works  shall  have  for  its  head  a  board  of  three 
members,  to  be  appointed  by  the  mayor,  not  more  than  two  of  whom 
shall  be  of  the  same  political  party.  The  mayor  shall  have  the  power 
at  any  time  to  remove  any  member  of  such  board  and  to  fill,  by  ap- 
pointment, any  vacancy  occurring  in  such  oflSce.  The  person  appointed 
to  fill  a  vacancy  shall  hold  his  office,  subject  to  removal  by  the  mayor, 
until  his  successor  be  appointed.  In  cities  of  the  first  class,  each  mem- 
ber of  such  board  shall  receive  a  salary  at  the  rate  of  fifteen  hundred 
dollars  a  year,  which  may  be  increased  by  ordinance  to  a  rate  not 
exceeding  two  thousand  dollars;  in  cities  of  the  second  class,  of  fifteen 
hundred  dollars,  which  may  be  increased  by  ordinance  to  a  sum  not 
exceeding  eighteen  hundred  dollars  a  year;  in  cities  of  the  third  class, 
of  twelve  hundred  dollars,  which  may  be  increased  by  ordinance  to  a 
sum  not  exceeding  fifteen  hundred  dollars;  and,  in  cities  of  the  fourth 
class,  each  member  of  the  board  shall  receive  a  salary  at  the  rate  of 
one  thousand  dollars  a  year,  which  may  be  increased  by  ordinance  to 
a  rate  not  exceeding  twelve  hundred  dollars.  Each  member  of  such 
board  shall  give  bond  with  sureties  in  the  sum  of  five  thousand  dollars, 
to  be  approved  by  the  controller.  Such  board  shall  choose  a  president 
from  its  own  number.  No  member  of  such  board  shall  have  any  au- 
thority to  act  on  behalf  of  the  same,  except  pursuant  to  an  order  of  the 
board,  regularly  made  at  a  meeting  of  the  same  at  which  meeting  a 
majority  of  such  board  shall  have  been  present.  All  actions  of  the 
board,  together  with  a  record  of  the  vote  of  each  member,  where  the 
vote  is  not  unanimous,  shall  be  recorded  by  the  clerk  thereof,  who  shall 
be  the  city  clerk  or  his  deputy,  except  in  cities  of  the  first  and  second 
classes,  where  such  clerk  shall  be  appointed  by  the  board:  In  cities 
of  the  first  class  at  a  salary  of  one  thousand  dollars  per  annum,  which 
may  be  increased  by  ordinance,  to  not.  exceeding  fifteen  hundred  dollars 
per  annum;  in  cities  of  the  second  class  at  a  salary  of  five  hundred 
dollars,  which  may  be  increased  by  ordinance  to  not  exceeding  one 
thousand  dollars  per  annum.  The  board  shall  make  rules  governing 
the  time  and  place  for  holding  regular  and  called  meetings,  and  for 
giving  notice  thereof. 

3616.  City  engineer— Appointment — Salary— Bond. — 92.  The  mayor 
shall  appoint  a  city  civil  engineer  who  shall  be  subject  to  the  direction 
of  the  board  of  public  works  except  in  cities  of  the  fifth  class,  where 
he  shall  be  subject  to  the  orders  of  the  common  council.     Such  city 
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engineer  shall  receive  a  salary  in  cities  of  the  first  class  of  twenty-five 
hundred  dollars  a  year,  which  may  by  ordinance  be  increased  to  not 
more  than  thirty-five  hundred  dollars  a  year;  in  cities  of  the  second 
class  of  two  thousand  dollars  a  year,  which  may  be  increased  by  ordi- 
nance to  a  sum  not  exceeding  twenty-five  hundred  dollars  a  year;  in 
cities  of  the  third  class,  a  salary  to  be  fixed  by  ordinance,  not  to  exceed 
fifteen  hundred  dollars  a  year;  in  cities  of  the  fourth  class  a  salary  to 
be  fixed  by  ordinance  not  to  exceed  one  thousand  dollars  a  year,  and, 
in  cities  of  the  fifth  class  at  a  salary  to  be  fixed  by  ordinance.  The 
board  of  public  works  upon  the  nomination  of  the  city  engineer  may 
appoint  necessary  assistants  to  said  city  engineer,  and  such  engineer 
shall  keep  an  accurate  record  of  grades  and  lines  of  sewers,  and  such 
other  matters  as  may  be  required  by  the  duties  of  his  oflSce.  The 
amount  of  his  bond,  to  be  approved  by  the  mayor,  and  the  compensation 
of  any  necessary  assistants  shall  be  fixed  by  ordinance. 

3517.  Powers  and  duties  of  board  of  works. — 93.  The  board  of  pub- 
lic works  shall  have  power: 

First.  To  condemn,  rent  or  purchase  any  real  estate  or  personal 
property  needed  by  any  such  city  for  any  public  use,  except  when 
a  different  provision  for  purchase  is  made  by  this  act:  Provided,  That 
when  a  sum  of  more  than  two  thousand  dollars  is  required  to  be  paid 
for  condemnation,  rent  or  purchase  of  any  real  estate  or  personal  prop- 
erty, the  same  shall  not  take  place  unless  the  condemnation,  rent  or 
purchase  is  specifically  authorized  by  ordinance. 

Second.  To  have  charge  of  all  property,  real  and  personal,  belong- 
ing to  such  city,  and  to  care  for  the  same,  except  where  the  custody 
of  such  property  is  by  this  act  placed  under  different  control. 

Third.  To  design,  order,  contract  for  and  execute  the  improvement 
or  repair  of  any  property,  real  or  personal,  belonging  to  or  used  by 
such  city,  and  the  erection  of  all  buildings  for  public  purposes,  together 
with  all  fire  cisterns,  pounds  and  all  other  structures  of  any  nature, 
needed  for  any  public  purpose. 

Fourth.  To  approve  the  platting  of  all  streets  and  alleys  in  any 
addition  to  such  city,  or  within  the  corporate  limits  thereof  or  in  any 
subdivision  therein;  and  in  cities  of  the  first  and  second  classes  within 
four  miles  of  the  corporate  limits  thereof,  and  to  provide  regulations 
governing  such  platting;  to  require  such  streets  and  alleys  to  be  not 
less  in  width,  and  to  be  co-terminous  with  adjoining  streets  and  alleys. 
No  plat  shall  be  entitled  to  record  in  the  recorder's  office  in  the  county 
in  which  such  city  is  located  without  such  written  approval  indorsed 
thereon. 

Fifth.  To  lay  out,  open,  change,  vacate,  and  to  fix  or  change  the 
grade  of  any  street,  alley,  or  public  place  within  such  city,  and  to 
design,  order,  contract  for  and  execute  the  improvement  or  repair  of 
any  street,  alley,  wharf  or  public  place  within  such  city* 

Sixth.  To  repair,  clean,  light  and  sprinkle  any  street,  alley,  wharf 
or  public  place  within  such  city  which,  in  the  opinion  of  the  board, 
requires  such  improvement,  such  work  to  be  done  either  by  contract 
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or  otherwise;  and  to  cause  lamp  posts  or  other  lighting  apparatus  to 
be  erected  in  the  streets,  alleys  or  public  places  of  such  city. 

Seventh.  To  lay  out,  design,  order,  contract  for  and  execute  the 
construction,  alteration  and  maintenance  of  all  public  drains  or  sewers 
within  such  city,  and  all  drains  or  sewers  without  such  city  and  within 
four  miles  thereof,  which  may  be  necessary  to  carry  off  the  drainage 
of  such  city. 

Eighth.  To  purchase  within  or  without  the  limits  of  such  city,  and 
to  construct,  by  contract  or  otherwise,  and  to  operate,  water  works, 
gas  works,  electric  light  works,  heating  and  power  plants,  steam  and 
power  houses  and  lines,  for  the  purpose  of  supplying  such  city  and 
the  inhabitants  thereof  with  the  use  and  convenience  of  such  works, 
or  to  purchase  or  hold  a  majority  of  the  stock  in  corporations  organ- 
ized for  any  of  the  above  purposes;  and  to  purchase  within  or  without 
the  limits  of  such  city,  lands  or  other  property  for  any  such  purpose: 
Provided,  That  none  of  the  powers  conferred  by  this  paragraph  shall 
be  exercised  except  pursuant  to  an  ordinance  specifically  directing  the 
same,  and  after  an  election  had  in  relation  thereto,  as  hereinafter  pro- 
vided. , 

Ninth.  To  contract  for  the  furnishing  of  gas,  either  natural  or  arti- 
ficial, water,  steam  or  electricity,  light,  heat  or  power,  to  such  city 
or  to  the  citizens  thereof,  by  any  company  or  individual,  and  in  such 
contract  to  fix  the  terms  and  conditions  and  the  prices  to  be  charged 
for  the  same:  Provided,  That  all  such  contracts  for  the  furnishing  of 
gas,  steam  or  electricity,  light,  heat  or  power  for  such  city,  or  citizens 
thereof,  shall  be  approved  by  ordinance  of  the  common  council  before 
the  same  shall  take  effect.  And  provided  further.  That  the  department  of 
public  works,  at  least  three  months  before  the  expiration  of  any  such 
contract  or  contracts  which  are  or  may  hereafter  be  in  force,  shall, 
by  publication  once  each  week  for  two  successive  weeks  in  a  newspaper 
of  general  circulation  in  such  city,  give  notice  that  it  will  receive  bids 
for  such  supplies. 

Tenth.  To  design,  order,  contract  for  and  cause  the  erection  of  any 
culvert,  bridge,  way,  viaduct  or  aqueduct  within  such  city,  or  to  enter 
into  a  contract  with  any  company  or  individual  for  the  joint  erection 
and  maintenance  by  such  company  or  individual  and  such  city  of  any 
such  structure.  « 

Eleventh.  To  authorize  telegraph,  telephone,  electric  light,  gas, 
water,  steam,  street  car,  railroad  or  interurban  companies  to  use  any 
street,  alley  or  public  place  in  such  city,  and  erect  necessary  structures 
therein;  to  prescribe  the  terms  and  conditions  of  such  use  and  to  fix 
by  contract  the  prices  to  be  charged  to  patrons :  Provided,  That  such  con- 
tract shall  in  all  cases  be  submitted  by  such  board  to  the  common  council 
of  such  city  and  be  approved  by  ordinance  before  the  same  shall  take 
effect. 

If  in  granting  the  use  of  streets  to  a  lighting  company  to  erect  poles  a  city  reserves 
the  right  to  revoke  the  grant,  and  the  grant  is  revoked  and  the  poles  ordered  removed, 
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the  city  may  cause  the  poles  to  be  removed  if  the  lifting  company  does  not  comply 
with  such  order.     Coverdale  v.  Edwards,  155  Ind.  374. 

Cities  may  authorize  interurban  railways  to  occupy  the  streets  with  their  tracks, 
and  to  rim  oars  over  the  same  carrying  passengers  and  light  articles  of  freight. 
Mordhurst  v.  Ft  Wayne  Traction  Co.,   163  Ind.  268. 

Twelfth.  To  license  the  making  of  excavations  in,  or  the  removal 
of  coal,  rock,  gravel  or  other  material  from  the  surface,  or  underneath 
the  surface,  of  any  street,  alley  or  public  place  in  such  city;  and  to 
require  bonds  for  damages  caused  by  such  excavations  and  to  secure 
the  proper  replacement  of  the  street. 

Thirteenth.  To  direct  the  removal  of  any  or  all  structures  in  the 
streets,  alleys  or  public  places  of  such  city,  and  to  remove  the  same 
at  the  expense  of  the  persons  maintaining  the  same  on  their  failure 
to  make  such  removal. 

Fourteenth.  To  design,  order,  contract  for  and  cause  the  erection 
of  any  levee  within  the  limits  of  such  city,  or  within  four  miles  thereof. 

Fifteenth.  To  straighten,  deepen  or  otherwise  change  or  improve 
any  water  course,  natural  or  artificial,  within  such  city,  or  within  four 
miles  thereof,  and  to  require  the  owners  of  canals  and  water  courses 
to  construct  and  maintain  bridges  across  the  same  at  street  and  alley 
intersections. 

Sixteenth.  To  remove  all  dead  animals,  garbage,  filth,  ashes,  dirt, 
rubbish  or  other  offal  from  such  city,  either  by  contract  or  otherwise, 
and  to  erect  crematories  or  other  plants  for  the  destruction  and  disposal 
thereof. 

Seventeenth.  To  prepare  a  general  uniform  plan  for  the  drainage 
and  sewerage  of  such  city,  and  extend  the  same  from  time  to  time,  and 
to  provide  for  the  disposal  of  sewage. 

Eighteenth.  To  make  and  keep  a  map  and  record  of  all  sewer,  gas, 
water,  electric  wire,  heat  and  other  pipes  and  conduits  in  such  city, 
public  and  private,  showing  the  size,  depth,  inclination,  location  and 
date  of  construction  of  the  same,  and  to  record  therein  every  change 
which  may  be  made  in  the  same,  together  with  all  new  connections 
and  improvements. 

Nineteenth.  To  fill  or  drain,  at  the  owner's  expense,  any  lot  or 
tract  of  ground  within  such  city,  or  within  four  miles  from  its  cor- 
porate limits,  whenever  the  water  thereon  has  become  or  may  become 
so  stagnant  or  noxious  as  to  be  injurious  to  the  public  health  and 
comfort,  and  to  make  such  expense  a  lien  on  such  lot  or  tract  and 
collectible  by  foreclosure  or  by  placing  the  same  on  the  tax  duplicate: 
Provided,  That  not  to  exceed  twenty  per  cent,  of  the  value  of  such  lot 
or  land,  as  valued  and  assesed  upon  the  tax  duplicate,  shall  be  expended 
in  filling  up  or  draining  the  same  in  any  one  year. 

Twentieth.     To  construct  urinals  and  fountains  in  public  places. 

Twenty-first.  To  fix,  establish,  change  and  keep  a  record  of  the 
p:rades  of  all  streets,  alleys  and  sidewalks. 

Twenty-second.     To  discharge  all  other  duties  of  an  executive  char- 
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acter  not  falling  within  the  sphere  of  some  other  executive  department, 
or  imposed  upon  such  department  by  ordinance. 

Twenty-third.  It  is  further  made  the  duty  of  the  board  of  public 
works,  in  cities  of  the  third  class  when  so  required  by  ordinance,  and 
in  cities  of  the  fourth  class  without  such  ordinance,  to  perform  all 
the  duties  and  exercise  all  the  powers,  in  this  act  assigned  to  and  re- 
quired of  the  board  of  public  safety. 

3518.  Streets,  alleys,  public  grounds,  supervision. — 94.  It  shall  be 
the  duty  of  the  board  of  public  works  to  have  general  supervision  over 
the  streets,  alleys,  sewers,  public  grounds  and  other  property  of  the 
city,  unless  otherwise  provided  in  this  act,  and  to  keep  the  same  in 
repair  and  good  condition,  and  to  provide  for  the  cleaning  of  such 
streets  and  alleys.  The  cost  of  such  care  and  repairs  and  of  the  clean- 
ing and  sweeping  of  such  streets  shall  be  paid  out  of  the  general  fund. 
It  shall  be  the  duty  of  such  board  of  public  works  whenever  any  such 
work  ordered  or  undertaken  by  it  is  payable  out  of  the  general  treasury 
of  such  city,  to  cause  such  work  to  be  done  either  by  independent  con- 
tract or  by  employes  of  such  board,  as  may  be  deemed  best.  But  when- 
ever any  work  ordered  or  undertaken  by  such  board  is  to  be  paid  for, 
in  whole  or  in  part,  by  assessments  made  for  that  purpose  upon  the 
property  benefited  thereby,  such  board  shall  cause  such  work  to  be 
done  by  contract,  except  as  otherwise  provided  in  this  act:  Provided, 
That  in  case  such  work  is  done  by  contract  such  contract  shall  stipulate 
under  proper  penalty  that  the  contractor  shall  give  residents  of  such 
city  and  of  the  county  in  which  such  city  is  located  preference  as 
employes. 

See  section   1719  as  to  power  of  cities  and  towns  over  streets. 

TTie  statute  conferring  on  cities  the  exclusive  power  over  streets  and  alleys, 
does  not  authorize  the  enactment  of  an  ordinance  prohibiting  the  use  of  traction 
engines  upon  streets  and  alleys.     Bogue  v.  Bennett,  156  Ind.  478. 

3519.  Contracts  —  Notice — ^Bids — ^Forfeiture. — 95.  Whenever  such 
board  shall  order  any  work  to  be  done  which,  either  by  order  of  the 
board  or  according  to  law,  is  to  be  performed  by  contract,  such  board 
shall  prepare  and  place  on  file  in  the  oflSce  of  such  department  com- 
plete drawings  and  specifications  for  such  work.  Thereupon  such  board 
shall  cause  to  be  published  for  two  weeks,  once  each  week,  in  a  news- 
paper of  general  circulation  published  in  such  city,  a  notice  informing 
the  public  and  contractors  of  the  general  nature  of  the  work  and  of  the 
fact  that  the  drawings  and  specifications  are  on  file  in  such  oflSce  and 
calling  for  sealed  proposals  for  such  work,  by  a  day  not  earlier  than 
ten  days  after  the  first  of  such  publications.  Such  board  shall  require 
each  bidder  to  file  with  such  board  an  afiidavit  that  such  bidder  has 
not  directly  or  indirectly  entered  into  any  combination,  collusion,  un- 
dertaking or  agreement  with  any  other  bidder  to  maintain  the  price 
of  any  work  or  contract  or  to  prevent  any  other  bidder  from  bidding 
or  to  induce  any  bidder  to  refrain  from  bidding  on  any  contract  or 
work,  and  that  such  bid  is  made  without  regard  or  reference  to  any 
other  bid,  and  without  any  agreement,  understanding  or  combination, 
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either  directly  or  indirectly,  with  any  other  person  with  reference  to 
such  bidding  in  any  way  or  manner  whatever.  And  if  after  any  con- 
tract has  been  let  by  such  board  it  shall  be  made  to  appear  that  the 
successful  bidder  has  been  guilty  of  any  collusion,  combination,  under- 
standing or  agreement,  as  defined  in  such  affidavit,  such  bidder  shaU 
forfeit  such  contract  and  such  work  shall  be  relet  by  such  board.  The 
board  may,  in  its  discretion,  fix  a  later  day  for  receiving  such  proposals, 
provided  such  date  shall  be  mentioned  in  each  of  such  notices.  Such 
board  shall,  if  a  satisfactory  bid  be  received,  let  such  contract  to  the 
lowest  and  best  bidder.  The  board  may  by  order  impose  further  con- 
ditions upon  bidders  with  regard  to  bond  and  surety,  guaranteeing  the 
good  faith  and  responsibility  of  such  bidders,  or  insuring  the  faithful 
completion  of  such  work  according  to  contract,  or  for  keeping  the 
same  in  repair  for  any  length  of  time,  or  for  any  other  purpose. 

3520.  Expenses — How  paid. — 96.  All  expenses  incurred  or  author- 
ized by  such  board  of  public  works  shall  be  payable  out  of  the  general 
funds  of  such  city  appropriated  to  the  use  of  such  board  and  available 
for  the  particular  purpose,  except  where  this  act  specifically  directs  that 
such  expenses  are  to  be  paid  by  assessments  against  property  holders. 


APPROPRIATION  OF  PROPERTY. 

3521.    Condemnation  proceedings  —  Notice — ^Remonstrance — Hearing. 

— 97.  Whenever  the  board  of  public  works  of  any  city  shall  desire 
to  appropriate  or  condemn,  for  the  use  of  such  city,  any  property, 
real  or  personal,  or  to  open,  change,  lay  out  or  vacate  any  street, 
alley  or  public  place  within  such  city,  including  proposed  street  or 
alley  crossings  of  railways  or  other  rights  of  way  in  cases  where  the 
proposed  street  or  alley  is  to  cross  the  same,  it  shall  adopt  a  resolution 
to  that  effect,  describing  the  property  which  may  be  injuriously  or 
beneficially  affected,  and  shall  cause  notice  of  such  resolution  to  be 
published  in  a  newspaper  of  general  circulation  published  in  such  city 
once  each  week  for  two  consecutive  weeks.  Such  notice  shall  name  a 
date,  not  less  than  ten  days  after  the  last  publication,  at  which  such 
board  will  receive  or  hear  remonstrances  from  persons  interested  in 
or  affected  by  such  proceeding.  Such  board  shall  consider  such  re- 
monstrances, if  any,  and  thereupon  take  final  action,  confirming,  modify- 
ing or  rescinding  its  original  resolution,  which  action  shall  be  final  and 
conclusive  on  all  persons. 

3622.  Order— Benefit  or  damage — Property  list. — 98.  Upon  the  final 
order  being  made,  as  provided  in  the  preceding  section,  such  board  shall 
cause  to  be  prepared  a  list  or  roll  of  all  the  owners  or  holders  of  prop- 
erty, and  of  interests  therein,  sought  to  be  taken  or  to  be  injuriously 
affected;  and,  in  case  of  the  opening,  laying  out,  change  or  vacation 
of  any  street,  alley  or  public  place  in  such  city,  or  within  four  miles 
thereof,  a  list  of  the  owners  or  holders  of  property,  or  of  interests  therein, 
to  be  beneficially  affected  by  such  work.    Such  list  shall  not  be  confined 
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to  the  owners  of  property  along  the  line  of  the  proposed  work,  but  shall 
extend  to  and  include  all  property  taken,  benefited  or  injuriously  af- 
fected. In  addition  to  such  names,  such  list  shall  show,  with  reasonable 
certainty,  a  description  of  each  piece  of  property  belonging  to  such 
persons  and  to  be  taken,  or  to  be  affected  either  beneficially  or  in- 
juriously. No  greater  certainty  in  names  or  descriptions  shall  be  nec- 
essary to  the  validity  of  any  such  assessment  than  is  required  in  the 
assessment  of  taxes. 

The  common  council  of  a  city  can  not  reduce  the  width  of  a  street  by  vacating 
a  strip  on  one  side  thereof,  when  adjacent  property  owners  on  the  opposite  side  of 
the  street  object  to  such  vacation.     Lowe  v.  Lawrenceburg  Co.,  161  Ind.  495. 

Persons  competent  to  object  to  the  vacation  of  a  street  inust  be  property  owners 
on  that  portion  of  the  street  that  is  sought  to  be  vacated.  Hall  v.  City  of  Lebanon, 
31  App.  265. 

3623.  Assessment  of  damages  and  benefits. — 99.  Upon  the  completion 
of  such  list,  said  board  shall  proceed  to  award  the  damages  sustained, 
and  to  assess  the  benefits  accruing  to  each  piece  of  property  on  said 
list.  When  such  assessments  or  awards  are  completed,  said  board  shall 
cause  a  written  notice  to  be  served  upon  the  owner  of  each  piece  of 
property,  showing  the  amount  of  such  assessment  or  award,  by  leaving 
a  copy  of  the  same  at  his  last  usual  place  of  residence,  in  such  city, 
or  by  delivering  a  copy  to  such  owner  personally.  If  such  person  be  a 
non-resident,  or  his  residence  shall  be  unknown,  then  he  shall  be  noti- 
fied by  publication  in  some  daily  newspaper  of  general  circulation  in 
such  city,  once  each  week,  for  three  successive  weeks.  Such  notices 
shall  also  name  a  day,  not  earlier  than  ten  days  after  service  of  notice, 
or  after  the  last  publication,  as  the  case  may  be,  on  which  said  board 
shall  receive  or  hear  remonstrances  from  persons  with  regard  to  the 
amount  of  their  respective  awards  or  assessments.  Persons  not  included 
in  the  list  of  such  assessments  or  awards,  and  claiming  to  be  entitled 
to  the  same,  shall  be  deemed  to  have  been  notified  of  the  pendency  of 
the  proceedings  by  the  original  notice  of  the  resolution  of  the  board. 

3524.  Minors  and  insane  persons. — 100.  In  case  any  person  having 
interest  in  land  affected  by  such  proceedings  shall  be  of  unsound  mind 
or  an  infant,  said  board  of  public  works  shall  certify  the  same  to  the 
city  attorney,  and  said  city  attorney  shall  forthwith  apply  to  the  proper 
court  and  secure  the  appointment  of  a  guardian  for  such  infant  or 
person  of  unsound  mind;  and  thereupon  said  board  shall  give  notice 
to  such  guardian,  who  shall  thereupon  appear  and  defend  the  interest 
of  his  ward:  Provided,  That  if  such  infant  or  person  of  unsound  mind 
already  have  a  guardian  such  notice  may  be  served  on  such  guardian. 
The  requisites  of  notice  to  such  guardian  shall  be  the  same  as  in  case 
of  other  notices.  If  there  be  a  defect  in  the  proceedings  with  respect 
to  one  or  more  interested  persons,  the  same  shall  not  affect  such  pro- 
ceedings except  so  far  as  it  may  touch  the  interest  or  property  of  such 
person  or  persons,  and  shall  not  avail  any  other  person  concerned 
therein.    In  case  of  such  defect,  supplementary  proceedings  of  the  same 
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general  character  as  those  heretofore  prescribed  may  be  had  in  order 
to  supply  the  same. 

3525.  Bemonstrance — ^Appeal. — 101.  Any  person  notified,  or  deemed 
to  be  notified,  under  the  preceding  sections  may  appear  before  such 
board  on  the  day  fixed  for  hearing  such  remonstrances  with  regard  to 
awards  and  assessments,  and  remonstrate  against  the  same.  After  such 
remonstrances  shall  have  been  received,  said  board  shall  thereupon  either 
sustain  or  modify  the  awards  or  assessments  in  case  of  such  remon- 
strances, but  in  no  other  case.  Any  person  thus  remonstrating  who  is 
aggrieved  by  the  decision  of  the  board  may,  within  twenty  days  there- 
after, take  an  appeal  to  the  circuit  or  superior  court  in  the  county 
in  which  said  city  is  located.  Such  appeal  shall  affect  only  the  assess- 
ment or  award  of  the  person  appealing. 

3526.  Appeal— How  taken. — 102.  Such  appeal  may  be  taken  by  fil- 
ing an  original  complaint  in  such  court  against  such  city  within  the 
time  named,  setting  forth  the  action  of  the  said  board  of  public  works 
in  respect  to  such  assessment,  and  stating  the  facts  relied  upon  as  show- 
ing an  error  on  the  part  of  such  board.  Such  court  shall  rehear  the 
matter  of  such  assessment  de  novo,  and  confirm,  lower  or  increase  the 
same  as  may  seem  just.  In  case  such  court  shall  reduce  the  amount 
of  benefit  assessed  against  the  land  of  such  property  holders,  or  in- 
crease the  amount  of  damages  awarded  in  his  favor,  the  plaintiff  in 
such  suit  shall  recover  costs,  otherwise  not.  The  judgment  of  such 
court  shall  be  final,  and  no  appeal  shall  lie  therefrom. 

Where  an  appeal  was  pending  from  proceedings  to  open  a  street  at  the  time  the 
act  of  1899  providing  a  government  for  certain  cities  took  effect,  such  proceeding's 
could  be  prosecuted/  to  a  final  termination  under  such  act.  Heinl  v.  City  of  Terre 
Haute,   161  Ind.  44. 

When  an  appeal  is  taken  from  proceedings  to  open  a  street  by  property  owners, 
the  city  may  dismiss  the  proceedings  after  taking  possession  of  the  property  if  no 
benefits  or  damages  have  been  paid.     Sowers  v.  Cincinnati  R.  R.  Co.,  162  Ind.  676. 

3527.  Assessment  roll — ^Liens. — 103.  On  the  completion  of  such  as- 
sessment roll  by  said  board  of  public  works,  the  same  shall  be  delivered 
forthwith  to  the  department  of  finance,  and  from  that  time  the  respec- 
tive amounts  of  benefits  therein  assessed  shall  severally  be  liens,  supe- 
rior to  all  other  liens  except  taxes,  against  the  respective  lots  or  par- 
cels of  land  upon  which  they  are  assessed.  Said  department  of  finance 
shall  at  once  prepare  a  duplicate  of  said  assessment  roll  of  benefits, 
the  same  to  be  known  as  the  local  assessment  duplicate,  and  deliver 
the  same  to  the  treasurer.  The  duties  of  the  treasurer  and  the  de- 
partment of  finance  in  respect  thereto  shall  be  the  same  as  are  here- 
inafter more  specifically  prescribed  with  regard  to  assessments  for  street 
improvements. 

3528.  Assessments — ^When  due — Collection. — 104.  Said  assessments 
of  benefits  shall  be  due  and  payable  to  the  treasurer  from  the  time  of 
the  delivery  of  said  assessment  duplicate  to  said  treasurer.  K  not 
paid  within  sixty  days  thereafter,  the  said  city  by  its  attorney  shall 
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proceed  to  foreclose  said  liens  in  a  court  of  competent  jurisdiction  as 
mortages  are  foreclosed,  with  similar  rights  of  redemption,  and  have 
the  same  sold  to  pay  such  assessments.  Such  city  shall  recover  costs, 
with  a  reasonable  attorney's  fee,  and  interest  from  the  expiration  of 
the  sixty  days  hereinbefore  allowed  for  payment,  at  the  rate  of  six 
per  cent,  per  annum.  In  all  cases  where  the  party  against  whom  the 
assessment  is  made  is  a  resident  of  such  city,  demand  for  the  payment 
of  the  same  shall  be  made  by  delivering  to  him  personally,  or  leaving 
at  his  last  or  usual  place  of  residence  a  notice  of  such  assessment  and 
demand  for  payment. 

3529.  Damages  paid  by  city. — 105.  Said  board  of  public  works  shall 
have  power  to  determine,  what,  if  any,  part  of  the  damages  awarded 
shall  be  paid  out  of  funds  appropriated  for  the  use  of  such  board  by 
the  common  council:  Provided,  That  no  more  than  two  thousand  dol- 
lars in  damages  shall  be  paid  out  of  the  city  funds  for  any  improve- 
ment or  condemnation,  unless  pursuant  to  an  ordinance  appropriating 
for  the  specific  improvement  or  condemnation.  All  benefits  assessed 
and  collected  by  the  treasurer  shall  be  subject  to  draft,  in  the  usual 
manner,  upon  certificate  by  the  board  of  public  works  in  favor  of 
persons  in  whose  favor  damages  have  been,  awarded.  Any  surplus  re- 
maining above  actual  awards  shall  belong  to  such  city.  Said  board 
may  delay  proceedings  imtil  such  benefits  have  been  collected. 

3530.  Certificates  for  damages.— 106.  It  shall  be  the  duty  of  the 
board  of  public  works  upon  the  completion  of  the  award  of  damages, 
or  whenever  any  time  for  delay  as  above  mentioned  shall  have  expired, 
to  make  out  certificates  for  the  proper  amounts  and  in  favor  of  the 
proper  persons,  upon  the  presentation  of  which  to  the  head  of  the  de- 
partment of  finance  such  persons  shall  be  entitled  to  a  warrant  on  the 
city  treasurer.  Such  certificates  or  vouchers  shall,  whenever  practicable, 
be  tendered  actually  to  persons  entitled  thereto,  but  where  this  is  im- 
practicable the  same  shall  be  kept  for  such  person  in  the  office  of  the 
board  of  public  works,  and  the  making  and  fixing  of  such  certificate 
shall  in  all  cases  be  deemed  to  be  valid  and  efl^ectual  tender  to  the 
person  entitled  thereto,  and  the  same  shall  be  delivered  to  him  on 
request.  In  case  of  a  dispute  or  doubt  as  to  which  of  the  various  per- 
sons said  money  shall  be  paid,  said  board  shall  make  out  such  certifi- 
cate in  favor  of  the  city  attorney  for  use  of  the  persons  entitled  thereto. 
and  said  attorney  shall  thereupon  draw  the  money  and  pay  the  same 
into  court  in  a  proper  proceeding,  requring  the  various  claimants  to 
interplead  and  have  their  respective  rights  determined.  In  any  case 
where  an  injunction  is  obtained  because  damages  have  not  been  paid 
or  tendered,  said  board  may  tender  such  certificate  for  the  amount 
thereof  with  interest  from  the  time  of  entry  upon  the  property,  if  any 
has  been  made,  and  all  accrued  costs,  and  thereupon  the  injunction 
shall  be  dissolved.  The  pendency  of  an  appeal  shall  not  affect  the 
validity  of  a  tender  made  under  this  section,  but  such  city  shall  be 
entitled  to  proceed  with  its  appropriation  of  the  property  in  question. 
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STREET  IMPROVEMENTS. 

3531.  Order  for  improvements — ^Notioe — ^Materials. — 107.  Whenever 
the  board  of  public  works  shall  order  the  improvement  of  any  street, 
alley,  sidewalk,  or  other  public  place  in  such  city,  in  whole  or  in  part, 
it  shall  adopt  a  resolution  to  that  effect,  setting  forth  a  description 
of  the  place  to  be  improved,  and  full  details,  drawings  and  specifications 
for  such  work.  Notice  of  such  resolution  shall  be  published,  which 
notice  shall  state  that  on  the  day  named  the  board  will  hear  all  per- 
sons interested,  or  whose  property  is  affected  by  the  proposed  improve- 
ments, and  will  decide  whether  the  benefits  that  will  accrue  to  the 
property  to  be  assessed,  abutting  and  adjacent  to  the  proposed  im- 
provement and  to  said  city,  will  be  equal  to  or  exceed  the  estimated 
cost  of  the  proposed  improvements.  And  a  like  notice  shall  be  sent 
by  mail  to  each  property  owner  affected  by  the  proposed  improvement: 
Provided,  That  the  mailing  the  said  notices  to  the  names  of  owners  as 
they  appear  on  the  assessor's  books  of  the  county  in  which  the  land 
is  located  shall  be  considered  a  compliance  with  this  requirement: 
Provided,  further.  That  nothing  contained  in  this  section  shall  affect 
the  legality  of  the  proceedings.  On  the  day  named,  all  of  said  persons 
who  appear  before  said  board  shall  be  given  a  hearing  on  the 
said  subject.  The  city  engineer  shall,  on  or  before  the  day  set  for 
hearing,  file  with  the  said  board  his  estimate  of  the  total  cost  of  said 
work,  and  no  contract  shall  be  let  under  such  resolution  which  shall 
be  more  than  ten  per  cent,  in  excess  of  such  estimate.  Nor  shall  any 
contract  be  let  for  the  improvement  of  any  street,  alley,  or  other 
l)ublie  place,  in  any  city  of  the  first,  second  or  third  class,  the  total 
cost  of  which  shall  exceed  fifty  per  cent,  of  the  aggregate  value  of  the 
property  as  it  is  assessed  for  taxation,  exclusive  of  the  improvements, 
and  subject  to  be  assessed,  to  pay  for  said  proposed  improvement.  If 
said  board  shall  decide  that  the  benefits,  including  the  benefits,  if  any, 
to  said  city,  are  equal  to  or  exceed  the  estimated  cost  of  the  improve- 
ments as  aforesaid,  such  finding  shall  be  entered  of  record  and  shall 
be  final  and  conclusive  on  all  parties.  And  said  original  resolution 
may  be  modified,  confirmed,  or  rescinded  in  the  same  manner  as  here- 
inbefore specifically  provided  by  this  act  with  regard  to  the  condem- 
nation of  property  and  the  opening  of  streets:  Provided,  however.  That 
if  at  any  time  between  the  date  of  the  adoption  of  the  resolution  and 
the  day  appointed  for  modifying,  confirming  or  rescinding  said  resolu- 
tion, there  shall  have  been  filed  in  the  office  of  said  board  of  public 
works  a  petition  or  petitions  in  writing,  of  a  majority  in  number  of 
resident  freeholders  upon  such  street  or  alley  sought  to  be  improved, 
requesting  that  said  street  or  alley  be  paved  with  any  certain  kind  of 
the  accepted  kinds  of  modem  city  pavement,  then  the  board  of  public 
works  shall  not  have  the  power  or  authority  to  pave  said  street  or 
alley,  or  any  part  thereof,  with  another  kind  of  material,  unless  the 
same  is  specifically  ordered  by  an  ordinance  passed  by  a  two-thirds  vote 
of  the  council  of  said  city.     If  such  original  resolution  be  confirmed 
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or  modified,  it  shall  be  final  and  conclusive  on  all  persons,  unless,  within 
ten  days  thereafter,  a  majority  of  the  resident  freeholders  upon  such 
street  or  alley,  or  proposed  improvement,  remonstrate  against  such  im- 
provement. In  case  of  such  remonstrance,  the  improvement  shall  not 
be  made  unless  specifically  ordered  by  an  ordinance  within  sixty  days 
thereafter,  passed  by  a  two-thirds  vote  of  the  council  and  approved  by 
the  mayor. 

Municipal  corporations  in  making  improvements  of  streets  must  comply  with 
the  statute  authorizing  such  improvement.     City  of  BlufTton  v.  Miller,  33  App.  521. 

When  an  order  for  the  improvement  of  a  street  is  adopted  the  kind  and  character 
of  the  improvement  must  be  specified,  and  such  matter  can  not  be  postponed  until 
after  bids  are  received.    City  of  BlufiTton  v.  Miller,  33  App.  521. 

The  municipal  authorities  can  not  delegate  to  the  city  engineer  the  authority  to 
determine  what  materials  shall  be  used  in  the  improvement  of  streets.  City  of 
BlufTton  v.  Miller,  33  App.  521. 

If  the  improvement  of  street  is  made  without  a  petition  therefor,  an  ordinance 
for  the  improvement  must  be  adopted  by  a  two-thirds  vote  of  the  city  council  in 
order  to  confer  jurisdiction  on  such  body  to  make  the  improvement  at  the  expense 
of  property  owners.     Lux  Stone  Co.  v.  Donaldson,   162  Ind.  481. 

If  a  contract  for  a  street  improvement  is  approved  by  a  two-thirds  vote  of  a  city 
council,  the  assesAments  made  are  not  subject  to  a  collateral  attack  although  no 
petition  was  presented  for  the  improvement  and  the  resolution  ordering  the  improve- 
ment was  not  adopted  by  a  two- thirds  vote  of  the  coimcil.  Brown  v.  Central  Co. 
162  Ind.  452. 

It  is  not  necessary  to  adopt  a  resolution  declaring  the  necessity  for  an  improve- 
ment to  confer  jurisdiction  upon  the  authorities  to  make  the  improvement  when 
all  interested  persons  have  an  opportunity  to  be  heard  and  make  a  defense  against 
assessments.  Pittsburgh  Ry.  Co.  v.  Fish,  158  Ind.  625;  Spaulding  v..  Baxter,  25 
App.  485. 

By  the  adoption  of  a  resolution  ordering  the  construction  of  a  sewer,  the  necessity 
for  such  sewer  is  declared.     Spaulding  v.  Baxter,  25  App.  485. 

Ai  remonfirtrance  against  the  improvement  of  a  street  must  be  filed  under  section 
4289ay  Bums*  R.  S.  1901,  before  the  improvement  is  advertised  for  contract.  McKee 
V.  Town  of  Pendleton,  162  Ind.  667. 

In  order  that  a  remonstrance  may  prevent  the  improvement  of  a  street  under  section 
3623a,  Bums*  R.  S.  1901,  the  remonstrance  must  be  signed  by  two-thirds  of  the 
property  owners  residing  upon  lots  abutting  upon  the  improvement,  and  who  rep- 
resent two- thirds  of  tfce  lineal  feet  of  the  improvement.    Maley  v.  Clark,  33  App.  149. 

3532.  Cost  of  improvements. — 108.  K  said  board  or  common  council 
shall  finally  order  such  improvement,  and  shall  have  advertised  for 
bids,  they  shall  require  each  bidder  to  deposit  with  their  respective 
bids,  a  certified  check  for  an  amount  not  less  than  two  and  one-half 
per  cent,  of  the  engineer's  estimate  of  the  cost  of  such  improvement, 
to  insure  the  execution  of  the  contract  for  which  such  bid  is  made, 
provided,  that  such  check  shall  in  no  case  be  for  less  than  one  hundred 
dollars,  and  if  such  board  let  the  contract  for  the  same,  the  cost  of 
any  street  or  alley  improvement  shall  be  estimated  according  to  the 
whole  length  of  the  street  or  alley,  or  so  much  thereof  to  be  improved 
as  is  uniform  in  the  extent  and  kind  of  the  proposed  improvement 
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per  running  foot,  and  the  total  cost  thereof,  exclusive  of  one-half  the 
cost  of  street  or  alley  intersections,  shall  be  apportioned  upon  the  lands 
or  lots  abutting  thereon.  The  remaining  one-half  of  the  cost  of  street 
and  alley  intersections  shall  be  apportioned  upon  the  lands  or  lots 
abutting  on  the  street  or  alley  intersecting  the  street  or  alley  under 
improvement,  for  a  distance  to  the  street  line  of  the  first  street  inter- 
secting or  extending  across  the  said  intersecting  street  or  alley  in  either 
direction  from  the  street  or  alley  improved:  Provided,  That  in  case  of 
intersections  with  diagonal  streets  or  avenues  the  remaining  one-half 
cost  of  each  intersection  shall  be  apportioned  on  the  lands  or  lots  abut- 
ting on  each  of  the  intersecting  streets  for  a  distance  to  the  street  line 
of  the  first  street  intersecting  or  extending  across  each  of  said  inter- 
secting streets  in  each  direction  from  the  street  improved.  Should  a 
street  or  alley  enter  into  and  not  cross  the  street  or  alley  under  im- 
provement, then  the  assessment  for  the  cost  of  one-half  of  said  enter- 
ing street  or  alley,  measured  to  the  center  line  of  the  street  or  alley 
under  improvement,  shall  be  made  on  the  lots  or  lands  abutting  on 
said  entering  street  or  alley,  for  a  distance  to  the  street  line  of  the  first 
street  intersecting  or  extending  across  the  said  intersecting  street  or 
alley,  and  such  last  named  assessment  shall  be  made  pro  rata  upon  the 
lots  or  lands  abutting  on  said  street  or  alley:  Provided,  however.  That 
if  it  may  be  deemed  necessary  by  the  board  of  public  works  to  im- 
prove only  a  part,  or  one  side  of  any  street,  or  other  public  place  in 
such  city,  then  one-half  of  the  cost  of  such  improvement  shall  be  as- 
sessed against  and  paid  by  such  city,  and  the  remaining  one-half  of 
the  cost  thereof  shall  be  assessed  against  the  land  or  lots  abutting 
upon  and  adjacent  to  such  half  or  side  of  the  street  or  alley  so  to  be 
improved,  as  now  provided  by  law:  Provided,  also,  however.  That  when 
the  board  of  public  works  orders  the  improvement  of  any  sidewalk, 
the  cost  of  the  same  shall  be  estimated  according  to  its  whole  length, 
including  the  street  and  alley  intersections,  and  shall  be  apportioned 
upon  the  lots  or  lands  abutting  thereon.  Such  assessment  shall  be 
made  without  regard  to  the  assessment  for  taxation,  as  hereinafter 
provided.  Such  city  shall  be  liable  to  the  contractor  for  the  contract 
price  of  such  improvement,  to  the  extent  of  the  moneys  actually  re- 
ceived by  such  city  from  the  assessments  for  such  improvements  here- 
inafter provided  for,  and  the  owners  of  property  bordering  on  such 
street  or  alley  shall  be  liable  to  the  city  for  their  proportion  of  the 
cost,  exclusive  of  one-half  the  cost  of  street  and  alley  intersections, 
in  the  ratio  of  the  front  line  of  their  land  or  lots,  whether  platted  or 
not,  owned  by  them,  to  the  whole  cost  of  the  improvement  for  that 
part  of  the  said  street  or  alley  on  which  said  land  or  lots  are  located, 
and  which  is  uniform  in  extent  and  quality  of  improvement.  And  the 
owners  of  lots  or  land  on  the  streets  or  alleys  intersecting  or  entering 
into  such  street  or  alley,  shall  be  liable  to  the  city  for  their  proportion 
of  the  cost  of  improving  the  one-half  of  the  street  and  alley  intersec- 
tions, in  the  proportion  that  their  front  line  on  said  street  or  alley 
bears  to  the  sum  of  the  length  of  the  front  lines  of  said  lots  or  lands 
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abutting  on  said  street  or  alley  for  a  distance,  as  provided  above,  from 
the  street  or  alley  under  improvement.  Said  city  shall  have  separate 
and  several  liens  upon  such  lands  or  lots  from  the  time  the  contract 
for  such  improvement  is  finally  let,  for  the  respective  assessments  against 
each  lot  or  parcel  of  land. 

See  notes  to  sections  3625,  3626,  3845,  4290,  Burns*  R.   S.   190<1. 

Construction  of  statutes  authorizing  the  assessment  of  'the  cost  of  street  improye- 
ments  against  abutting  property.    Voris  v.  Pittsburg  Glass  Co.,  163  Ind.  599. 

An  ordinance  requiring  an  assessment  for  a  street  assessment  to  be  made  according 
to  the  front-foot  rule  is  not  invalid,  as  such  ordinance  is  to  be  construed  in  connec- 
tion with  the  statute  regulating  puch  assessments.  McKee  ▼.  Town  of  Pendleton, 
162  Ind.  667. 

The  statute  providing  for  the  assessment  of  the  expense  of  street  improvements 
against  property  in  cities  of  100,000,  does  not  violate  any  provision  of  the  federal 
or  state  constitutions.     City  of  Indianapolis  v.  Holt,   155  Ind.  222. 

A  statute  pro\'iding  for  the  assessment  of  the  cost  of  street  improvements  by  the 
front-foot  rule  is  not  invalid,  and  an  assessment  under  such  a  statute  is  deemed 
prima  facie  correct  but  does  not  prevent  the  making  of  an  assessment  according  to 
benefits.     City  of  Indianapolis  v.  Holt,   155  Ind.  222. 

When  only  a  part  of  the  width  of  a  street  is  improved,  property  on  both  sides  of 
of  the  street  should  be  assessed  for  the  improvement.  Klein  v.  Nugent  Gravel  Co., 
162  Ind.  509. 

Municipal  authorities  have  no  power  to  order  a  street  to  be  graded  at  the  expense 
of  property  owners  unless  the  street  is  also  ordered  to  be  paved.  Taylor  v.  Patton, 
160  Ind.  4. 

It  is  proper  in  letting  a  contract  for  improving  a  street  to  provide  that  thei  con- 
tractor shall  keep  the  street  improved  in  repair  for  seven  years,  although  the  con- 
tractor may  consider  such  repairs  in  fixing  the  amoimt  of  his  bid.  Shank  v.  Smith, 
157  Ind.  401. 

When  and  imder  what  circumstances  owners  of  property  may  be  credited  with 
improvements  made  by  them  in  front  of  their  property.  Lux  Stone  Co.  v.  Donaldson, 
162  Ind.  481. 

If  a  city  orders  a  public  impro\"ement  and  in  a  contract  therefor  it  is  provided 
that  the  cost  of  the  improvement  shall  be  paid  out  of  the  general  funds  of  the  city, 
the  city  can  not,  after  the  work  is  completed,  assess  the  cost  thereof  against 
property  owners.     Spaulding.  v.  Baxter,  25  App.  485. 

Collection  by  town  for  costs  of  sidewalks  constructed  under  section  4394  et.  seq, 
Bums'  R.  S.  1901,  along  unplatted  lands.     Town  of  Greendale  v.  Suit,  163  Ind.  282. 

When  city  commissioners  under  section  3623c,  Bums'  R.  S.  1901,  do  not  assess 
any  benefits  for  the  improvement  of  a  street  against  a  lot,  the  city  council  can  not 
afterwardfi  in  acting  on  the  report  of  such  commissioners  «wsess  any  portion  of  the 
cost  of  auch  improvement  against  such  lot.  Spring  Steel  Co.  v.  City  of  Anderson, 
32  App.  138. 

What  is  necessary  to  be  set  forth  in  a  precept  issued  for  the  collection  of  a  street 
improvement  assessment,  and  evidence  that  may  be  admitted  in  such  a  proceeding. 
Fralich  v.  Barlow,  25  App.  383. 

3633.  Assessments— Extent— Lien. — 109.  Lots,  parcels  and  tracts  of 
land  bordering  on  such  street  or  alley  to  be  improved  or  being  im- 
proved shall  be  assessed  primarily  on  the  basis  set  forth  in  the  preced- 
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ing  section  of  this  act,  without  regard  to  the  depth  of  said  lots,  tracts, 
or  parcels,  back  from  the  front  line  of  said  street,  but  upon  the  final 
hearing  before  the  board  of  public  works  as  to  the  actual  benefits  to 
abutting  and  adjacent  property,  as  provided  by  other  sections  of  this 
act,  the  said  board  shall  have  the  power  to  assess  other  property  back 
of  the  first  lot  if  such  lot  is  less  in  depth  than  one  hundred  and  fifty 
feet  from  the  line  of  the  street  to  be  improved,  if  said  board  shall  find 
at  said  hearing  that  properties  back  of  said  abutting  lot  and  within 
one  hundred  and  fifty  feet  of  the  street  being  improved  are  benefited 
to  a  greater  extent  than  merely  for  their  share  for  street  and  alley 
intersections,  but  only  the  amount  which  said  board  shall  decide  at 
said  hearing  said  lands  or  lots  are  severally  benefited.  Lots  or  lands 
bordering  on  said  street,  alley,  or  other  public  place  that  is  being  or 
has  been  improved,  or  adjacent  thereto,  shall  be  liable  to  the  payment 
of  the  assessment  as  set  forth  on  the  final  assessment  roll.  This  section 
shall  be  deemed  to  include  the  final  assessment,  principal  and  interest, 
together  with  costs  of  foreclosure  and  a  reasonable  attorney's  fee.  The 
lien  of  the  same  shall  have  the  precedence  over  all  liens  except  taxes. 
In  all  suits  brought  to  foreclose  such  liens,  the  plaintiff  shall  recover 
the  amount  of  the  assessment,  principal  and  interest,  together  with  a 
reasonable  attorney's  fee,  and  the  court  shall  order  that  sale  shall  be 
made  without  relief  from  valuation  or  appraisement  laws.  The  sheriff 
shall  make  sale  without  relief  from  valuation  or  appraisement  laws  as 
lands  are  sold  upon  execution,  and  within  five  days  after  such  sale  shall 
execute  a  certificate  to  the  purchaser,  which  certificate  shall  vest  title 
in  the  purchaser  on  the  delivery  thereof,  subject  only  to  the  right  to 
redeem  as  herein  provided.  Suits  to  foreclose  may  be  brought  by  any 
contractor  entitled  to  enforce  any  liens,  or  any  assessment  or  assess- 
ments against  person  or  persons  who  have  made  default  in  payment 
thereof  or  by  his  assignee.  No  sale  shall  be  ineffective  because  of  any 
irregularity  or  error  or  mistake  of  any  ofiicer  in  making  the  same, 
unless  it  be  made  to  appear  that  such  error  or  irregularity  substan- 
tially prejudiced  the  property  owner.  Foreclosure  suits  may  be  insti- 
tuted for  the  enforcement  of  assessments  and  liens  as  herein  provided 
by  the  holder  of  any  bonds  or  coupons  in  cases  where  bonds  are  issued 
in  anticipation  of  the  collection  of  assessments  against  a  party  or  par- 
ties in  default,  for  the  collection  of  such  bonds  or  coupons  and  the 
enforcement  of  the  lien  or  assessment  securing  the  same,  as  well  as  by 
any  contractor  or  his  assignee  where  no  bonds  are  issued.  In  such 
foreclosure  suits  no  defense  shall  be  allowed  upon  any  irregularity 
in  the  proceedings  making,  ordering  or  directing  such  assessment,  nor 
shall  any  question  as  to  the  propriety  or  expediency  of  any  improve- 
ment or  work  be  therein  made.  A  property  owner  who  has  not,  or 
property  owners  who  have  not,  signed  a  waiver,  or  exercised  or  claimed 
the  option  to  pay  in  installments  may,  however,  contest  the  amount 
of  his  or  their  assessments:  Provided,  That  the  question  of  special 
benefits  shall  be  deemed  conclusively  determined  by  and  in  the  pro- 
ceedings before  the   board  of  public  works  as  in  this  act  elsewhere 
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prescribed.  Where  a  property  owner,  or  property  owners,  has  or  have 
exercised  the  option  to  pay  in  installments,  and  has  or  have  signed  a 
waiver  or  exercised  the  option  to  pay  in  installments,  such  property 
owner  or  owners  shall  be  concluded  thereby,  and  shall  not  be  permit- 
ted to  set  up  any  defense  whatever.  It  shall  not  be  necessary  in  any 
such  foreclosure  suit  or  suits  to  set  forth  or  refer  to  the  proceedings 
at  length  or  specifically,  but  it  shall  be  sufficient  to  state  in  such  com- 
plaint the  day  on  which  the  contract  was  finally  let,  the  name  of  the 
street  or  highway  improved,  the  amount  and  date  of  the  assessment, 
that  the  assessment  is  unpaid,  and  a  description  of  the  lot  or  property 
upon  which  the  assessment  was  levied.  A  property  owner  or  property 
owners,  shall  have  one  year  from  the  date  of  sale  in  which  to  redeem 
therefrom,  and  shall  be  entitled  to  redeem  from  such  sale  upon  paying 
principal,  interest,  and  cost  of  the  judgment,  together  with  eight  per 
cent,  per  annum  interest  thereon.  If  no  redemption  is  made,  then, 
and  in  that  event,  the  sheriff  shall  execute  a  deed  to  the  purchaser, 
which  deed  shall  relate  back  to  the  final  letting  of  the  contract  and  shall 
be  paramount  to  all  liens,  claims  and  interests  of  every  nature  whatso- 
ever, except  liens  for  taxes.  It  is  hereby  declared  that  the  provisions 
hereof  are  intended  to  and  do  give  a  remedy  to  all  persons,  contractors, 
assignees,  and  bond  or  coupon  holders  for  the  enforcement  or  collection 
of  claims  and  liens  for  assessments  for  street  improvements,  the  con- 
struction of  sewers  or  drains  under  this  act,  or  any  acts  in  relation 
thereto,  governing  cities  of  first,  second,  third,  fourth  and  fifth  classes 
and  do  regulate  and  provide  for  matters  of  procedure  and  things  apper- 
taining thereto.  No  mistake  in  the  description  of  property  or  in  the 
name  of  the  owner  shall  vitiate  such  assessments  or  liens.  If,  before  or- 
dering such  improvements,  any  land  or  lots  have  already  an  improve- 
ment in  front  of  them  conforming  to  the  general  plan,  said  board  shall 
make  an  allowance  to  said  ovimer  thereof,  to  be  deducted  from  his  as- 
sessment and  from  the  total  amount  of  the  contract  price. 

See  notes  to  sections  3626,  3846,  Burns*  R.  S.  1901. 

In  actions  to  enforce  street  improvement  iissessments  against  persons  who  do 
not  alect  to  pay  by  installments,  the  defendants  may  contest  the  amount  of  the 
assessments.     Marion  Bond  Co.  v.  Johnson,  29  App.  294. 

The  lien  of  an  assessment  for  a  street  improvement  relates  to  the  time  when  the 
improvement  is  made  although  an  invalid  assessment  is  set  aside  and  a  re-aasessment 
is  made.     Hibben  v.  Smith,  158  Ind.  206. 

If  properly  is  sold  under  an  assessment  for  the  construction  of  a  sewer,  the 
purchaser  obtains  a  title  free  of  mortgage  liens  except  the  right  of  redemption  by 
the  mortgagee.     O'Brien  v.  Badley,  28  App.  487. 

Complaints  to  enforce  assessments  made  against  property  for  the  improvement 
of  streets,  what  are  necessary  and  sufficient  averments.  Leeds  v.  Defrees,  157  Ind. 
392;  Wray  v.  Fry,  158  Ind.  92;  Deane  v.  Indiana  Co.,  161  Ind.  371;  Spaulding 
V.  Baxter,  25  App.  485. 

A  domplaint  to  enforce  an  assessment  for  a  public  improvement  against  prop- 
erty, must  allege  that  such  improvement  was  made  in  pursuance  of  a   petition   by 
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property  owners,  or  that  the  improvement  was  ordered  by  a  two-thirds  vote  of  the 
city  council.     Burris  v.  Baxter,  25  App.  536. 

An  acceptance  by  a  city  council  of  work  done  under  a  contract  for  improving  a 
street  is  conclusive  upon  property  owners,  in  the  absence  of  fraud,  in  an  action  to 
enforce  an  assessment.    Lux  Stone  Co.  v.  Donaldson,  162  Ind.  481. 

When  property  owners  are  estopped  to  dispute  the  validity  of  street  improve- 
ment assessments  by  failing  to  make  objection  before  the  completion  of  the  work. 
Taylor  v.  Patton,  160  Ind.  4;  Lux  Stone  Co.  v.  Donaldson,  162  Ind.  481;  SpauldK 
ing  V.  Baxter,  25  App.  485. 

The  provision  of  the  statute  allowing  an  attorney  fee  to  the  plaintiff  in  actions 
to  enforce  street  improvement  assessments  is  constitutional.  Brown  v.  Central  Co., 
162  Ind.  452. 

Personal  judgments  may  be  rendered  against  railroad  companies  in  actions  to  enforce 
street  improvement  assessments.     Pittsburgh   Ry.   Co.   v.   Fish,    168   Ind.   525. 

If  property  is  sold  in  pursuance  of  a  lien  for  a  street  improvement  assessment, 
the  purchaser  obtains  title  free  of  mortgage  liens  except  the  right  of  mortgagees 
to  redeem  from  the  sale.     O'Brien  v.  Bradley,  28  App.  487. 

3634.  Payment  by  installments.— 110.  Whenever  the  board  of  pub- 
lic works  shall  order  the  improvement  of  any  street  or  alley  as  provided 
in  the  preceding  sections,  the  assessment  for  said  improvement  may,  at 
the  option  of  each  property  holder,  be  payable  in  ten  annual  installments, 
as  follows :  Ten  per  cent,  of  the  principal,  together  with  all  accrued  in- 
terest on  the  entire  assessment  on  or  before  the  third  Monday  of  April 
next  succeeding  the  allowance  of  the  final  estimate  on  such  work  by  said 
board,  except  where  such  estimate  has  been  made  between  March  15 
and  October  1  of  any  year,  in  which  case  such  first  installment  shall  be 
payable  on  the  first  Monday  of  November  next  succeeding  such  estimate. 
The  next  payment  on  said  assessment  shall  be  six  months'  interest  on 
the  unpaid  principal,  payable  at  the  date  of  the  general  payment  of 
taxes,  either  spring  or  fall,  as  the  case  may  be,  next  after  the  first  in- 
stallment on  such  assessment  falls  due.  The  next  payment  on  said  as- 
sessment shall  be  ten  per  cent,  of  the  original  principal  and  six  months' 
interest  on  the  unpaid  principal,  payable  on  or  before  the  date  for  the 
general  payment  of  taxes,  spring  or  fall,  as  the  case  may  be,  accruing 
one  year  after  the  first  installment  was  payable  and  so  on  thereafter, 
ten  per  cent,  of  the  original  principal  with  six  months'  interest  on  the 
unpaid  principal  once  each  year  and  six  months'  interest  in  alternate 
turn  with  each  annual  payment  of  principal  and  interest  until  t^  entire 
principal  and  interest  have  been  paid.  Interest  not  exceeding  six  (6) 
per  cent,  per  annum  shall  be  specified  by  said  board,  in  the  resolution  for 
improvement  and  shall  commence  from  the  date  of  allowance  of  such 
final  estimate. 

See  notes  to  sections  3847,  4294,  Bums*  R.  S.  1901. 

The  act  of  1893  conferring  the  right  to  pay  street  improvement  assessments  by 
installments,  did  not  change  prior  laws  on  the  subject  nor  alter  the  conditions  and 
liabilities  of  persons  so  electing.     Scott  v.  Hayes,  162  Ind.  548. 

When  a  property  owner  elects  to  pay  a  street  improvement  assessment  by  install- 
ments,  he   becomes   personally   liable    for   any   part   of   the   assessment,    interest,   or 
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coaU  renmining  unpaid  aiter  a  sale  of  the  property  under  foreclosure  prooeedings. 
Wayne  Co.  Bank  v.  Gas  City  Co.  156  Ind.  662. 

In  an  action  to  foreclose  a  street  improvement  assessment  t^hat  is  payable  by 
installments,  the  plaintiff  is  entitled  to  a  personal  judgment  against  the  defend- 
ant.    Jones  Co.  v.  Perry,  26  App.  554. 

When  an  installment  that  is  due  on  a  street  improvement  assessment  is  paid  to 
the  treasurer  having  the  duplicate  on  which  such  assessment  is  entered,  such  pay- 
naent  releases  the  lien  of  such  installment  although  the  treasurer  fails  to  pay  the 
money  to  the  person  entitled  thereto.    Jessen  v.  Pierce,  25  App.  222. 

3636.  Assessment  roll  to  finance  department— -Remonstrance. — 111. 
In  making  assessments  against  each  lot  or  parcel  of  land  said  board  of 
public  works  shall,  as  soon  as  any  contract  for  the  improvement  of 
any  street  or  alley  has  been  completed,  cause  to  be  made  out  an 
assessment  roll  with  names  of  property  holders  and  description  of 
the  property  abutting  on  and  adjacent  to  the  improvement,  which 
are  liable  to  assessment  under  other  sections  of  this  act.  Said 
assessment  roll  shall  also  have  set  opposite  each  name  and  de- 
scription the  total  assessment,  if  any,  against  each  piece  of  prop- 
erty, which  assessment  shall  be  determined  according  to  the  provisions 
of  the  other  sections  of  this  act.  The  charge  or  assessment  against 
each  lot,  tract,  or  parcel  of  land,  so  made  and  indicated  on  said  roll, 
shall  be  prima  facie  the  special  benefit  to  such  lot,  parcel,  or  tract  of 
land,  by  reason  of  the  improvement  for  which  said  assessment  was  made, 
and  shall  be  the  final  and  conclusive  assessment  against  said  lots,  parcels, 
or  tracts,  unless  the  same  is  changed,  or  an  assessment  made,  in  the 
manner  hereinafter  provided,  to  wit:  Immediately  after  said  assess- 
ment roll  is  completed  and  filed,  the  said  board  shall  cause  to  be  pub- 
lished in  some  daily  newspaper  of  general  circulation,  published  in 
said  city,  for  one  week,  a  notice,  which  shall  describe  the  general  char- 
acter of  the  improvement,  the  street,  alley,  or  public  place  on  which 
it  has  been  made,  the  terminals  of  the  improvement,  the  intersecting 
streets  and  alleys  and  parallel  streets  and  alleys,  if  within  150  feet 
of  the  street  or  alley  to  be  improved,  on  which  there  is  property  bene- 
fited and  liable  to  assessment.  Such  notices  shall  also  state  that  the 
assessment  roll,  with  the  names  of  owners  and  descriptions  of  property 
subject  to  be  assessed,  with  the  amounts  of  prima  facie  assessment, 
if  any  has  been  made,  is  on  file  and  can  be  seen  at  the  ofiBce  of  the  board 
of  public  works.  Such  notice  shall  also  name  a  day  after  the  date 
of  the  last  publication  on  which  the  said  board  will,  at  its  oflSce,  receive 
and  hear  remonstrances  against  the  amounts  assessed  against  their 
property  respectively  on  said  roll,  and  will  determine  the  question 
as  to  whether  such  lots  or  tracts  of  land  have  been  or  will  be  benefited 
by  said  improvement  in  the  amounts  named  on  said  roll,  or  in  a  greater 
or  less  sum  than  that  named  on  said  roll,  or  in  any  sum,  at  which  place 
and  time  all  owners  of  such  real  estate  may  attend,  in  person  or  by 
representative,  and  be  heard.  On  the  date  so  fixed,  the  board  shall 
receive  and  hear  all  remonstrances,  as  stated  in  such  notice.     After 
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said  Clearing,  said  board  shall  either  sustain  or  modify,  in  whole  or  in 
part,  the  prima  facie  assessment  as  indicated  on  said  roll,  either  by 
confirming  the  prima  facie  assessment  against  any  or  all  lots  or  tracts 
described  in  said  roll,  or  by  increasing  or  reducing  the  same,  according 
to  the  special  benefits  which  said  board  decides  each  such  lot  or  tract 
of  land  has  received  or  will  receive  on  account  of  such  improvement. 
If  any  property  within  the  benefit  district  is  omitted  primarily  from 
said  roll,  or  a  prima  facie  assessment  has  not  been  made  against  it, 
said  board  may  place  on  said  roll  the  special  benefit  to  such  omitted 
lot  or  tract  of  land  which  it  has  or  will  sustain  by  such  improvement, 
if  any.  The  board  shall  have  the  power  to  determine  what,  if  any, 
part  of  the  benefits  has  been  or  will  be  received  by  said  city,  and, 
when  determined,  the  said  amount,  if  any,  shall  be  paid  by  said  city 
out  of  any  fund  appropriated  for  the  use  of  said  board  by  the  common 
council:  Provided^  That  not  more  than  five  thousand  dollars  shall  be 
paid  out  of  the  city  funds  for  any  improvement,  unless  pursuant 
to  an  ordinance  appropriating  for  a  specific  improvement.  The  board 
shall  complete  said  roll  and  render  its  decision  as  to  all  benefits  by 
modifying  or  confirming  said  assessment  roll  to  conform  to  its  findings, 
showing  the  total  amount  of  special  benefits  opposite  each  name  and 
description  of  each  piece  of  property  on  said  roll.  When  completed, 
said  assessment  roll  shall  be  delivered  to  the  department  of  finance. 
The  decision  of  such  board  as  to  all  such  benefits  shall  be  final  and  con- 
clusive: Provided,  That  if  the  owner  of  any  lot  or  parcel  of  land 
so  assessed  as  aforesaid,  shall,  within  ten  days  from  the  completion  of 
said  assessment  roll,  by  his  written  verified  petition  to  the  circuit  or 
superior  court  of  the  county  in  which  said  city  is  situated,  show  that 
the  amount  so  assessed  against  such  lot  or  parcel  of  land  is  excessive, 
and  that  such  real  estate  is  not  benefited  by  said  improvement  in  such 
amount,  the  court  shall,  withoiit  delay,  appoint  three  disinterested 
freeholders  of  said  city  to  reassess  such  benefits,  if  any  there  be, 
accruing  to  the  real  estate  described  in  such  petition.  Such  appraisers 
shall  at  once  take  an  oath  before  the  clerk  of  said  court  that  they  will 
faithfully,  honestly  and  impartially  discharge  the  duties  required  of  them, 
and  proceed  forthwith  to  view  the  proposed  improvement  and  the  real 
estate  described  in  such  petition,  and  report  in  writing  to  said  court 
within  three  days  after  viewing  such  improvement  and  premises  whether 
the  said  assessment  complained  of  exceed  the  special  benefits  to  said 
property,  and  if  so,  in  what  amount,  if  any,  such  real  estate  is  or  will 
be  specially  benefited  by  such  improvement,  and  such  appraisers  may 
grant  a  hearing  to  complainants.  Such  report  shall  be  entered  as  a 
judgment  upon  the  records  of  said  court,  and  a  copy  thereof  filed  by 
such  appraisers  with  the  said  board,  and  such  report  shall  be  final  and 
conclusive  on  all  parties  thereto.  If  it  be  found  in  such  report  that 
the  assessment  against  such  lot  or  tract  is  excessive,  then  the  said 
board  shall  have  power  to  order  the  payment  of  such  excess  out  of 
any  funds  which  may  have  been,  or  may  be,  appropriated  to  its  use 
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by  the  common  council  of  such  city.  Such  appraisers  shall  be  entitled  to 
be  paid  three  dollars  per  day  for  every  full  day  in  which  they  are  engaged 
in  such  service.  The  cost  of  any  such  proceeding,  including  the  com- 
pensation of  such  appraisers,  shall  be  paid  by  the  party  complaining  of 
such  assessment,  unless  the  said  assessment  is  reduced  ten  per  cent, 
by  said  appraisers,  and  judgment  shall  be  rendered  against  him  for 
the  amount  of  such  costs.  In  case  such  assessment  shall  be  reduced 
ten  per  cent,  or  more  in  such  proceeding,  such  costs  and  expenses 
shall  be  paid  by  said  city  out  of  any  fund  appropriated  by  the  common 
council  for  that  purpose,  and  such  common  council  shall  make  all 
necessary  appropriations  to  enable  said  board  to  make  all  payments 
provided  for  in  this  section.  The  delivery  of  the  assessment  roll  to 
the  department  of  finance,  as  hereinbefore  provided,  shall  not  be  de- 
layed on  account  of  such  proceeding,  nor  shall  the  rights  of  any  of 
the  property  holders  be  aflFected  thereby.  In  case  any  assessment  is 
reduced  in  such  proceedings,  the  board  of  public  works  shall  certify 
such  corrections  to  the  treasurer,  who  shall  enter  the  proper  amounts 
of  such  assessment  on  said  roll.  In  the  event  that  there  be  defects  or  irreg- 
ularities in  the  proceedings  with  respect  to  one  or  more  interested  per- 
sons or  property,  the  same  shall  not  affect  such  proceedings,  except  as 
to  the  persons  or  property,  if  any,  as  may  thereby  be  affected,  and 
shall  not  avail  any  other  person  or  persons  whatsoever.  In  case  of 
such  defect,  supplementary  proceedings  of  the  same  general  character 
as.  those  hereinbefore  described  may  be  had  to  correct,  remedy  or 
supply  the  same. 

See  notes  to  section  3848,  Burns'  R.  S.  1901. 

When  an  assessment  roll  has  been  approved  by  a  board  of  works  and  a  copy  thereof 
delivered  to  the  finance  department,  a  court  can  not  compel  such  board  to  make  a 
new  assessnient  for  such  a  sum  as  the  court  nay  deem  right.  Gorman  v.  Stjite, 
157  Ind.  205. 

What  is  a  sufficient  notice  of  the  time  and  place  fixed  for  a  hearing  on  the  report 
of  the  engineer  as  to  assessments  for  street  improvements.  Deane  v.  Indiana  Co., 
lei  Ind,  37  L 

The  statute  providing  for  the  assessment  of  lots  for  street  improvements  according 
to  their  frontage  upon  the  street  does  not  conflict  with  any  of  the  provisions  of  the 
federal  or  state  constitutions.  Martin  v.  Wills,  157  Ind.  153;;  Leeds  v.  Defrees, 
157  Ind.  392;    Wray  v.  Fry,  158  Ind.  92. 

Property  owners  may  appear  before  a  city  council  at  the  time  fixed  for  hearing 
of  the  report  of  assessments  made  by  the  city  engineer  for  street  improvements 
and  present  their  objections  to  the  assessments,  ajid  the  council  has  power  to  adjust 
the  assessments  according  to  the  benefits  received.     Leeds  v.  Defrees,   157   Ind.  392. 

Property  owners  can  not  set  up  in  defense  of  an  action  to  collect  a  street  improve- 
ment assessment  that  they  were  not  given  an  opportunity  to  be  heard  as  to  the 
assessment,  as  they  could  compel  the  city  authorities  to  grant  a  hearing.  Brown  v. 
Central  Co.,  162  Ind.  462. 

If  only  a  part  in  width  of  a  street  is  improved,  property  on  both  sides  of  the  street 
must  be  assessed  with  its  share  of  the  expense  of  the  improvement.  Klein  v.  Nugent 
Gravel  Co..  162  Ind.  509. 
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Wlhen  a  city  council  contracts  for  public  work  and  the  same  is  to  be  paid  for  oat 
of  the  general  city  funds,  the  city  can  not>  after  the  work  is  completed,  assess  the 
cost  thereof  against  property  o^\^ler8.     Spaulding  v.  Baxter,  25  App.  485. 

3536.  Duplicate  assessment  roll  on  completion.  — 112.  Whenever 
the  board  of  public  works  shall  approve  and  accept  the  entire  work 
under  any  contract  and  allow  a  final  estimate  therefor,  it  shall  be  the 
duty  of  the  department  of  finance  to  forthwith  deliver  to  the  treasurer 
a  certified  copy  of  the  assessment  roll.  Such  duplicate  assessment 
roll  shall  be  known  as  the  local  assessment  duplicate,  and  shall  be 
appropriately  prepared,  showing  the  amount  due  on  each  piece  of 
property,  if  paid  in  cash  within  the  time  limited,  together  with  the  nec- 
essary column,  in  which  such  assessment  shall  be  extended,  showing 
the  amount  of  each  installment,  and  when  payable,  whenever  the  same 
shall  be  paid  in  installments,  together  with  the  interest  due  at  each 
spring  and  fall  payment  of  taxes,  until  the  same  shall  be  fully  paid. 
Said  book  shall  also  have  appropriate  column  in  which  payments  may 
be  properly  credited,  and  also  the  place  for  the  satisfaction  of  the  lien 
by  the  treasurer.  All  assessments,  whether  payable  in  installments  or 
not,  shall  be  payable  to  the  treasurer,  whose  duty  it  shall  be  to  receive 
the  same  and  give  proper  receipts  therefor  and  enter  the  proper  credit 
and  satisfaction  in  said  book  or  duplicate  assessment  roll.  Upon  receipt 
of  the  certified  copy  ojf  the  assessment  roll  by  the  treasurer,  it  shall 
at  once  become  his  duty  to  notify  each  person  affected  by  the  same, 
of  the  amount  of  the  assessment  against  him  by  placing  in  the  postoflSce 
in  such  city  a  notice  addressed  to  such  person.  The  treasurer  shall 
also,  on  the  first  Monday  in  each  month,  give  notice  in  some  newspaper 
of  general  circulation,  to  persons  who  have  failed  to  take  advantage 
of  the  opportunity  to  make  payment  of  assessment  made  against  him 
in  ten  annual  installments,  to  pay  in  cash  the  amount  of  said  assessment 
within  thirty  days  from  the  date  of  the  approval  of  final  estimate  by 
the  board  of  public  works,  by  publishing  a  description  containing 
the  name  of  such  person,  the  name  by  which  the  improvement  is  known 
and  the  amount  owing  by  each  person,  and  a  statement  to  the  effect 
that  unless  such  assessment  is  paid  within  thirty  days  suit  will  be 
instituted  for  recovery  of  the  amount  due.  The  treasurer  shall  add  to 
the  amount  due  from  each  person  so  notified  twenty  cents  for  each 
tract  or  parcel  of  land  mentioned  in  the  advertisement,  and  collect  the 
same  to  cover  the  cost  of  such  advertisement,  and  such  sums  shall  be 
added  to  the  amount  due  from  each  person  and  shall  be  included  in 
and  covered  by  the  lien  of  the  assessment. 

3637.  Installments,  waiving  errors — ^Paying  before  due. — 113.  Who- 
ever desires  to  exercise  such  privilege  of  paying  by  installment  shall 
at  any  time  before  the  expiration  of  thirty  days  after  the  allowance 
of  the  final  estimate  aforesaid,  enter  into  an  agreement  in  writing, 
that  in  consideration  of  such  privilege  he  will  make  no  objection  to 
any  illegality  or  irregularity  with   regard   to   the   assessment   against 
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his  property  and  will  pay  the  same  as  required  by  law  with  the  specified 
interest.  Such  agreement  shall  be  filed  in  the  oflBce  of  the  department 
of  finance.  In  all  cases  where  such  agreement  has  not  been  signed 
and  filed  within  the  time  limited,  the  entire  assessment  shall  be  payable 
in  cash  without  interest  before  the  expiration  of  said  thirty  dayis. 
After  said  thirty  days,  if  not  paid  when  due  such  total  assessment  shall 
bear  interest  at  the  rate  of  six  per  cent,  from  the  date  of  the  final  esti- 
mate. Persons  signing  and  filing  the  agreement  within  the  time  limited, 
and  entitled  to  pay  in  installments,  may,  nevertheless,  at  any  time  after 
the  expiration  of  the  first  year,  pay  up  their  entire  assessment  and 
stop  the  interest  thereon,  and  be  relieved  of  the  lien  of  the  same,  on 
condition  that  they  at  the  same  time  pay  up  all  accrued  interest,  and 
also  interest  up  to  the  time  the  next  installment  of  interest  is  payable: 
Provided^  That  before  such  person  shall  be  entitled  to  make  such  pre- 
payment he  shall  give  notice  in  writing  at  the  treasurer's  oflBce  of 
his  intention  so  to  do,  six  months  in  advance  of  the  time  when  such 
payment  is  made. 

If  a  person  elects  to  pay  a  street  improvement  assessment  by  installments  and 
failtf  to  pay  ai^  installment  when  due,  then  the  entire  asesssment  may  be  enforced 
although  the  delinquent  assessment  was  paid  soon  after  it  became  due  and  before 
suit  was  commenced  to  foreclose  the  assessment.  Marion  Bond  Co.  v.  Blakely,  30 
App.  374. 

3638.  Treasurer— -Duty— Separate  accounts. — 114.  It  shall  be  the 
duty  of  the  treasurer  to  receive  the  same,  keep  all  account  thereof 
and  give  proper  vouchers  therefor.  The  department  of  finance  shall 
charge  the  treasurer  with  the  amounts  of  such  assessments  and  interest 
as  it  accrues.  The  department  of  finance  shall  carefully  keep  a  separate 
account  of  the  fund  arising  from  each  particular  improvement  ordered 
by  the  board  of  public  works  pursuant  to  this  act,  and  no  proceeds 
arising  from  assessments  for  the  improvement  of  any  particular  street 
or  aUey  shall  be  diverted  to  the  payment  of  any  other  improvement 
whatever.  The  proceeds  shall  in  each  case  constitute  a  separate  special 
fund  for  the  payment  of  contractors  for  the  particular  work  upon  the 
allowance  of  estimates  by  the  board  of  public  works  or  for  the  security 
and  payment  of  sreet  improvement  bonds,  if  any  are  issued,  as  herein- 
after provided  for  such  street  or  alley. 

3639.  Street  improvement  bonds. — 115.  For  the  purpose  of  antici- 
pating the  collection  of  such  assessments  the  department  of  finance 
shall  issue  street  or  public  improvement  bonds,  payable  out  of  the  funds 
actually  paid  to  and  collected  by  such  city  on  such  account,  the  pro- 
ceeds of  the  same  to  be  applied  exclusively  to  payment  for  the  improve- 
ments of  the  particular  street  or  alley  for  the  anticipation  of  the 
assessment  for  which  the  same  are  issued.  Bonds  shall  be  issued  for 
the  principal  of  such  assessment  or  assessments  and  appropriate  coupons 
shall  be  attached  thereto  evidencing  and  representing  the  semi-annual 
interest.    Each  bond  shall  be  issued  for  a  sum  not  exceeding  five  hun- 
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dred   dollars,   and   the   coupons   thereto   attached   shall   evidence   and 
represent  the  semi-annual  interest  thereon.    The  bonds  shall  bear  inter- 
est at  a  rate  not  exceeding  six  per  centum  per  annum,  to  be  computed 
from  the  date  of  the  final  estimate,  which  interest  shall  be  payable  semi- 
annually as  herein  provided.     The  bonds  shall  form  a  series  numbered 
from  one  to  ten,  inclusive,  and  shall  be  payable  annually,  but  the  interest 
shall  be  payable  semi-annually.     In  cases  where  the  final  estimate  is 
allowed  at  any  time  during  the  period  intervening  between  the  first 
day  of  March  and  the  first  day  of  October  in  any  year,  the  bonds  and 
coupons  shall  be  dated  on  the  first  day  of  December  of  such  year, 
and  in  all  cases  where  the  final  estimate  is  allowed  at  any  other  period 
in  any  year  than  that  intervening  between  the  first  day  of  March  and 
the  first  day  of  October  in  any  year,  the  bonds  and  coupons  shall  be 
dated  on  the  first  day  of  June  following.    The  interest  shall  be  computed 
from  the  date  of  the  final  estimate  up  to  the  date  of  such  bonds,  and 
the  coupons  shall  properly  evidence  and  provide  for  such  interest  com- 
puted as  aforesaid  from  the  date  of  the  final  estimate.    Each  bond  shall 
bear  the  name  of  the  street  or  alley  for  which  it  is  issued,  in  cases 
where  issued  for  street  improvement  assessments,  and  in  cases  where 
it  is  issued  for  sewer  or  other  assessment,  and  shall  appropriately  des- 
ignate  the   improvement   or   work   for   which   it   is   issued:     Provided, 
however.  That  any  contractor,  or  his  assigns,  may  at  his  option,  demand 
and  have  issued  him  a  bond,  with  coupons  against  each  person's  prop- 
erty, who  shall  have  elected  to  pay  in  installments,  covering  the  assess- 
ment against  such  person's  property;  such  bonds  shall  be  payable  in 
installments,   with  interest   as   heretofore   provided,   and   such   install- 
ments of  principal  and  of  semi-annual  interest  shall  be  evidenced  by 
appropriate  coupons  attached  to  the  same.    Assessments  in  cases  where 
the  option  to  pay  in  installments  is  exercised,  shall  be  payable  as  fol- 
lows:    Ten  per   centum   of  the   principal,   together  with   all   accrued 
interest  on  the  same,  on  the  third  Monday  of  April  next  succeeding 
the  allowance  of  the  final  estimate  on  such  work  by  the  board,  except 
where  such  estimate  has  been  made  between  March  1st  and  October 
1st  of  any  year,  in  which  case  such  first  installment  shall  be  payable 
on  the  first  Monday  of  November  next  succeeding  such  estimate;  the 
next  payment  shall  be  six  months'  interest  on  the  entire  unpaid  prin- 
cipal at  the  date  for  the  general  payment  of  taxes,  either  spring  or 
fall,  as  the  case  may  be,  next  after  the  first  installment   falls  due; 
the  next  payment  shall  be  ten  per  centum  of  the  original  principal  and 
six  months'  interest  on  the  unpaid  principal,  payable  on  or  before  the 
date  for  the  general  payment  of  taxes,  spring  or  fall,  as  the  case  may  be, 
occurring  one  year  after  the  first  installment  was  payable;  and  so  on 
thereafter  ten  per  centum  of  the  original  principal,  with  six  months' 
interest  on  the  unpaid  principal,  once  each  year,  and  six  months'  interest 
on  the  unpaid  principal  in  alternate  turn  with  the  annual  payment  of 
principal   and   interest,   until   the   entire   principal   and   interept  have 
boon  paid.     It  being  herebj'-  intended   and  provided  that  installments 
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of  principal  and  interest  shall  be  paid  in  advance  of  the  maturity 
of  bonds  and  coupons  in  order  to  enable  the  treasurer  to  pay  such 
bonds  and  coupons  as  they  respectively  fall  due,  for  which  purpose 
the  said  treasurer  shall  hold  the  money  paid  to  him.  It  shall  be  the 
duty  of  the  treasurer  to  promptly  and  properly  apply  all  money  paid 
in  on  such  installments  to  the  holders  of  the  bonds  and  coupons,  and 
he  shall  not  use  the  money  received  by  him  in  payments  of  such  install- 
ments for  any  other  purpose  whatever  than  of  paying  the  bonds  and 
coupons,  and  he  shall  promptly  ascertain  the  amount  paid  in  on  such 
installments  and  without  delay  pay  the  same  to  the  bond  and  coupon 
holders  enitled  thereto.  In  case  any  person  shall  exercise  his  right  of 
prepayment  of  his  assessment,  as  by  law  provided,  and  shall  fully  pay 
such  assessment  and  interest,  all  interest  and  liability  shall  thereupon 
cease  as  to  the  property  upon  which  the  assessment  so  paid  is  levied. 
The  liens  against  property  shall  be  extinguished  as  rapidly  as  the 
treasurer  shall  collect  funds,  by  reason  of  such  prepayment  and  the 
fands  so  collected  shall  be  applicable  to  the  outstanding  bonds  and  cou- 
pons in  the  order  of  their  serial  numbers,  and  interest  thereon  shall 
cease  pro  tanto  from  the  time  of  such  collection.  It  shall  be  the  duty 
of  the  treasurer  promptly  to  pay  to  the  person  presenting  a  bond  or 
coupon  such  sum  as  may  be  applicable  to  the  payment  thereof,  out  of 
any  prepayment  or  prepayments.  It  shall  be  the  duty  of  the  treasurer, 
in  case  prepayments  are  made,  to  notify  the  bond  or  coupon  holders, 
in  cases  where  such  coupon  or  bondholders  are  known,  or  to  give  writ- 
ten notice  to  the  person  who  presents  such  bonds  or  coupons,  and 
where  such  bond  or  coupon  holders  are  not  known  or  such  bonds  or  cou- 
pons are  not  presented,  then  to  notify  the  contractor  by  whom  the  im- 
provement was  made.  In  cases  where  property  owners  are  in  default 
or  become  delinquent  in  the  payment  of  any  installment,  the  treasurer 
shall  forthwith  notify,  in  writing,  the  holder  of  such  bond  or  coupon, 
where  such  bond  or  coupon  holder  is  known,  of  such  default  or  delin- 
c|uency;  if  such  bond  or  coupon  holder  is  not  known,  then  a  like  notice 
shall  be  given  to  the  contractor.  Coupon  holders  or  bondholders  who 
shall  furnish  their  names  and  addresses  to  the  treasurer  and  a  general 
description  of  the  bonds  and  coupons  held  by  them  shall  be  entitled 
to  written  notice  from  the  treasurer.  Such  notice  shall,  by  the  treasurer, 
be  properly  addressed  and  mailed.  The  treasurer  shall  keep  a  register 
of  all  coupon  holders  and  bondholders  who  may  furnish  him  a  descrip- 
tion of  their  coupons  or  bonds  and  their  names  and  addresses.  It 
shall  be  the  duty  of  the  treasurer,  in  all  cases  where  any  property 
owner  is  in  default  in  the  payment  of  any  installment,  or  any  part 
thereof,  chargeable  upon  or  against  his  property,  to  add  a  penalty 
of  twenty  per  centum  upon  any  installment,  or  any  part  thereof,  for 
such  delinquency,  which  said  penalty,  when  collected,  shall  be  and  become 
the  property  of  such  city.  And  the  treasurer  shall  on  the  first  day  of 
January,  of  each  year,  certify  to  the  county  auditor  a  list  of  such 
delinquency  or  delinquents.    And  the  county  auditor,  in  making  out  the 
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list  of  lands  and  lots  in  such  city  returned  and  remaining  delinquent 
for  state,  county,  township,  road,  city,  school,  and  other  taxes,  which 
he  is  required  by  law  to  make  between  the  first  Monday  of  November 
and  the  first  day  of  January,  in  each  year,  shall  enter  therein  against 
the  name  of  each  person  remaining  delinquent  on  account  of  state, 
county,  township,  road,  city,  school,  and  other  taxes,  for  which  said 
lands  are  liable,  the  amount  of  such  delinquent  special  assessments 
so  certified  to  him  by  the  treasurer,  as  aforesaid,  against  the  lands 
and  lots  described  in  such  certification  of  the  treasurer,  which  said 
assessments  shall  be  carried  out  with  the  taxes  for  state,  county,  town- 
ship, road,  city,  school,  and  other  purposes,  into  one  total.  Payment 
of  such  assessments,  with  interest,  penalty  and  costs,  shall  be  enforced 
by  sale  of  the  lands  and  lots  liable  therefor,  or  so  much  thereof  as  may 
be  necessary,  which  sale  shall  be  made  by  the  county  treasurer  in  the 
same  manner,  at  the  same  time  and  place,  and  upon  the  same  notice  as 
is  prescribed  by  law  for  the  sale  of  lands  and  lots,  for  the  payment 
of  delinquent  state,  county,  township,  road,  school,  city,  and  other 
taxes,  the  property  to  be  offered  for  sale  and  sold  for  the  payment  of 
all  the  taxes  and  assessments  of  every  kind,  for  which  the  same  is  liable, 
with  interest,  penalty  and  costs  thereon,  as  one  entire  sum,  and  not 
separately  for  said  assessments.  Nor  shall  notice  of  the  sale  be  given 
separately  for  the  said  assessments,  but  it  shall  be  stated  in  the  notice 
required  to  be  given  of  the  sale  of  the  lands  and  lots  for  state,  county, 
township,  road,  city,  school,  and  other  taxes,  that  the  sale  thereof 
will  also  be  for  the  payment  of  the  delinquent  municipal  assessments 
of  the  city,  which  shall  be  the  only  notice  required  to  be  given. 
Payments  of  the  bids,  upon  the  sale  of  any  such  lands  and  lots,  shall 
be  enforced,  so  far  as  it  relates  to  such  municipal  assessments,  together 
with  the  penalties  above  provided  for,  by  the  same  oflScer,  and  in 
the  same  manner,  as  is  provided  for  by  law  for  the  enforcement  of 
the  payment  of  a  bid  made  upon  the  sale  of  lands  and  lots  for  the 
state,  county,  township,  road,  city,  school,  and  other  taxes,  and  the 
proceeds  of  sale  shall  be  held  by  the  treasurer  and  paid  to  the  parties 
entitled  thereto.  The  guarantee  required  by  law  to  be  endorsed  by  the 
county  treasurer  upon  each  certificate  given  by  him  upon  a  purchase 
of  lands  and  lots,  for  state,  county,  township,  road,  city,  school,  and 
other  taxes,  shall,  in  every  case  where  such  sale  is  made  for  said  munici- 
pal assessments,  also  apply  to  and  embrace  the  amount  of  such  mu- 
nicipal assessments  for  which  sale  was  made;  and  the  holder  of  such 
certificate  shall  have  the  same  remedy  upon  such  guaranty  as  to  munic- 
ipal assessments,  embraced  therein,  that  he  has  as  to  the  state,  county, 
township,  road,  city,  school,  and  other  taxes,  to  which  the  same  relates. 
All  provisions  of  law  in  reference  to  the  certificate  to  be  issued  to  a 
purchaser  of  lands  and  lots  upon  sale  for  state,  county,  township,  road, 
city,  school,  and  other  taxes;  the  effect  of  such  sale,  and  the  rights  of 
the  purchaser;  redemption  therefrom;  the  making  of  deeds  upon  fail- 
ure of  redemption,  and  as  to  the  force  and  effect  of  such  deeds;  for 
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the  quieting  of  titles  acquired  thereunder;  for  transferring  to  the 
purchaser  the  original  lien  for  the  taxes  and  municipal  assessments 
for  which  the  sale  was  made,  and  subsequent  assessments  paid;  and 
for  the  enforcement  of  such  lien  by  judicial  proceedings,  when  the 
purchaser  fails  to  acquire  a  valid  title  by  virtue  of  the  purchase; 
and  as  to  the  interest  and  penalties  to  be  collected  upon  redemption 
from  such  sales  before  deed  is  made,  or  upon  judicial  proceedings 
to  quiet  the  title  or  enforce  the  lien  of  the  purchaser;  and  all  other 
provisions  of  law  relating  to  the  collecting  and  accounting  for  state, 
county,  township,  road,  city,  school,  and  other  taxes,  shall,  so  far  as 
the  same  are  applicable,  apply  with  like  force  and  effect  in  the  case 
of  municipal  assessments  in  cities  of  the  class  referred  to  in  this  act. 
Said  board  may  provide  in  its  original  resolution  of  improvement  for 
the  issue  of  such  bonds  and  coupons  directly  to  the  contractor,  in  which 
case  it  shall  be  the  duty  of  the  department  of  finance,  upon  the  allowance 
of  the  final  estimate  made  by  the  board  of  public  works  to  issue  the 
same  directly  to  the  contractor,  otherwise  they  shall  be  issued  and 
sold  as  other  city  bonds.  After  the  issue  of  such  bonds  no  suit  shall 
lie  to  enjoin  the  collection  of  any  assessment,  and  the  validity  of  the 
same  shall  not  be  questioned,  but  all  property  owners  shall  be  con- 
clusively estopped  and  precluded  from  in  any  manner  assailing  the 
effectiveness  or  validity  thereof.  Such  bonds,  when  issued,  shall  convey 
and  transfer  to  the  owner  thereof  all  lien,  right,  title  and  interest  in 
and  to  the  assessments  and  liens  upon  the  respective  lots  or  parcels 
of  ground  hereinbefore  provided  for,  which  liens  shall  stand  as  security 
for  such  bonds  and  coupons  until  they  are  paid,  with  full  power  to 
enforce  the  collection  thereof,  if  such  bond  or  coupon  be  not  paid  on 
presentation  to  the  treasurer,  by  foreclosure  in  any  court  of  competent 
jurisdiction  as  provided  in  the  preceding  section,  and  sales  to  satisfy 
such  bonds  and  coupons  shall  be  made  as  hereinbefore  provided  for 
sales  upon  judgments  or  decrees  foreclosing  liens  for  as.«5essments  levied 
for  street  improvements:  Provided,  That  the  first  bondholder  who 
institutes  foreclosure  suit  in  any  court  of  competent  jurisdiction  against 
such  property,  or  any  lot  or  parcel  thereof,  shall  be  entitled  to  have  the 
proceeds  of  said  suit  applied  pro  rata  to  the  payment  of  his  own  bonds 
and  of  bonds  held  by  others.  The  property  upon  which  the  assessment 
is  laid  shall  in  no  event  be  sold  for  less  than  the  amount  of  the  assess- 
ment, attorney's  fees  and  costs,  and  the  avails  of  the  sale  shall  be  distri- 
buted as  herein  provided.  If  the  property  shall  sell  for  more  than 
enough  to  pay  the  principal,  interest,  attorney's  fees,  costs  and  expenses 
the  surplus  shall  be  paid  to  the  property  owner  or  party  lawfully  and 
rightfully  entitled  thereto.  No  more  than  one  foreclosure  suit  shall  be 
brought  against  any  one  lot  or  parcel  of  land,  but  all  lots  or  parcels  of 
land,  the  assessments  against  which  are  in  default,  may  be  joined  in 
one  proceeding.  All  bonds  as  herein  provided  shall  be  negotiable  as 
inland  bills  of  exchange,  and  be  free  from  all  defenses,  by  any  property 
owner  or  property  owners.     It  shall  not  be  necessary  in  said  bonds 
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to  recite  the  steps  taken  in  ordering  such  improvement  or  directing  the 
assessment,  but  it  shall  be  sufficient  to  make  a  general  reference  to 
such  assessment  and  to  the  statute. 

See  nates  to  section  3852,  Bums'  R.  S.  1901. 

The  holders  of  bonds  issued  to  raise  money  to  pay  for  the  improvement  of  streets 
or  construction  of  sewers  may  sue  to  enforce  assessments  made  agamsi  property 
for  the  purpose  of  paying  such  bonds.     Scott  v.  Hayes,  162  Ind.  648. 

In  an  action  by  a  holder  of  street  improvement  bonds  to  enforce  an  assessment 
made  to  pay  such  bonds,  it  need  not  be  alleged  that  the  city  authorized  such  holder 
to  sue,  nor  that  a  demand  had  been  made  on  the  city  to  pay  or  collect  the  bonds. 
Scott  V.  Hayes,  162  Ind.  548. 

When  a  holder  of  bonds  issued  to  raise  money  to  pay  for  street  improvements 
sues  to  enforce  assessments  made  to  pay  such  bonds,  the  plaintiff  is  entitled  to 
recover  a  reasonable  attorney  fee.     Scott  v.  Hayes,  162  Ind.  548. 

If  a  certificate  or  bond  is  issued  to  a  contractor  making  a  street  improvement, 
and  an  assessment  against  property  is  payable  by  installments  and  put  on  the  tax 
duplicate,  the  payment  to  the  treasurer  of  an  installment  is  a  satisfaction  thereof 
although  the  treasurer  fails  to  pay  the  money  to  the  person  entitled  thereto.  Jessen 
v.  Pierce,  25  App.  222. 

3640.  Installments  unpaid,  effect,  notice. — 116.  Failure  to  pay  any 
installment  of  principal  or  interest  when  the  same  is  due,  shall  bring  all 
installments  of  principal  yet  unpaid  forthwith  due  and  payable.  If 
such  city  shall  fail  to  collect  any  unpaid  assessment  or  installment 
thereon  when  due,  no  liability  shall  thereby  accrue  against  such  city, 
but  the  owner  of  the  bonds  hereinbefore  provided  for,  or  in  case 
no  bonds  have  been  issued,  then  the  person  to  whom  is  due  and  owinjr 
the  amount  of  such  unpaid  assessment  for  the  performance  of  such 
work  shall  have  the  right  to  proceed  in  any  court  of  competent 
jurisdiction,  to  enforce  the  liens  or  unpaid  assessments,  recovering 
interest,  costs  and  a  reasonable  attorney's  fee,  and  to  have  the  pro- 
ceeds of  sale  applied  to  his  claim:  Provided,  When  any  person  shall 
default  in  the  payment  of  any  installment  of  principal  or  interest, 
it  shall  be  the  duty  of  the  treasurer  to  mail  a  notice  of  such  delinquency 
to  such  person,  who  shall  have  thirty  days  from  the  date  when  the  same 
was  payable  to  pay  such  installment  with  a  fee  to  such  treasurer  of 
twenty-five  cents  for  sending  such  notice;  but  the  failure  to  send  such 
notice  to  any  delinquent  will  not  prevent  the  foreclosure  of  such  lien 
after  the  expiration  of  such  period  of  grace  of  ten  daj^.  Provided, 
further,  Such  attorney's  fee  to  be  so  recovered  shall  not  be  more  than 
five  dollars,  if  the  amount  due  shall  be  paid  or  tendered  within  ten  days 
after  service  of  the  summons  in  such  suit,  or  after  notice  by  publication 
in  cases  of  nonresidents,  and  in  no  case  shall  the  attorney's  fee  exceed 
the  amount  of  the  assessment:  if  the  amount  due  shall  not  be  paid 
or  tendered  within  said  ten  days,  then  the  attorney's  fees,  in  eases 
in  which  the  assessment  exceeds  fifty  dollars,  shall  not  exceed  ten 
per  cent,  on  the  first  one  hundred  dollars  of  the  sum  due,  and  five  per 
cent,  on  the  excess  thereof:     And,  provided,  further ^  In  case  the  person 
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from  whom  is  owing  an  assessment  shall  not  elect  to  pay  installments, 
the  person  to  whom  such  assessment  is  owing,  at  least  ten  days  before 
bringing  suit  to  foreclose  as  above,  shall  notify  such  person  from  whom 
the  assessment  is  owing  of  the  amount  thereof,  and  that  the  same  is 
or  will  become  due.  A  notice  mailed  to  the  person  whose  name  appears 
upon  the  assessment  roll  as  the  owner  of  the  property,  addressed  to 
such  person  within  such  city,  shall  be  deemed  a  sufficient  notice.  It 
shall  be  the  duty  of  the  county  clerk  to  certify  to  the  treasurer  all  satis- 
factions of  assessment  liens  by  such  sale,  and  the  treasurer  shall  enter  the 
same  of  record.  No  action  shall  be  maintained  for  such  foreclosure 
which  is  not  commenced  within  three  years  from  the  time  when  the 
right  of  action  accrues.  The  provisions  of  this  section,  so  far  as  appli- 
cable, shall  apply  to  assessments  for  sewers,  drains,  levees,  or  for 
the  change  of  any  water-course,  or  the  drainage  of  any  section  of 
ground. 

See  notes  to  section  3853,  Burns'  R.  S.  1901. 

If  an  installment  of  a  srtreet  improvement  assessment  is  not  paid  when  due,  then 
the  entire  assessment  becomes  due  and  may  be  enforced,  although  the  delinquent 
installment  was  paid  soon  after  it  was  due  and  before  suit  to  foreclose  was  com- 
menced.   Marion  Bond  Co.  v.  Hlakely,  30  App.  374. 

SEWERS  AND  DRAINS. 

3641.  Establishing  sewers  and  drains. — 117  Whenever  the  board  of 
public  works  of  any  city  of  the  first,  second,  third  or  fourth  class  shall 
order  the  construction  of  any  local  sewer  or  drain  in  such  city,  it  shall 
adopt  a  resolution  to  that  effect,  setting  forth  a  description  of  such 
sewer  to  be  constructed,  and  full  detail,  drawings  and  specifications 
for  such  work.  Notice  of  such  resolution  shall  ba  published  once 
each  week  for  two  consecutive  weeks  in  some  daily  newspaper  of  general 
circulation  in  said  city,  which  notice  shall  state  that  on  the  day  named 
therein,  the  board  will  hear  all  persons  interested,  or  whose  property 
is  or  will  be  affected  by  the  proposed  improvement,  on  the  question  as 
to  whether  the  special  benefits  that  will  accrue  to  the  property  to  be 
assessed  abutting  on  the  line  of  such  proposed  sewer  or  drain  will  be 
equal  to  the  estimated  cost  of  the  improvement.  On  the  day  named, 
any  and  all  of  such  interested  persons  who  may  appear  before  such 
board  shall  have  a  full  hearing  on  such  question,  and  on  any  matter 
pertaining  to  said  proposed  improvement.  The  city  engineer  shall,  on  or 
before  the  day  fixed  for  such  hearing,  file  with  the  board  his  estimate 
of  the  total  cost  of  said  work,  and  no  contract  shall  be  let  under  said 
resolution  which  shall  exceed  such  estimate.  If  said  board  shall,  after 
such  hearing,  decide  that  the  special  benefits  accruing  to  said  abutting 
property  are  equal  to  the  estimated  cost  of  the  improvement,  such 
finding  shall  be  entered  of  record  and  shall  be  final  and  conclusive  on 
all  parties,  but  if  it  be  decided  by  said  board,  after  such  hearing, 
that  such  special  benefits  will  not  equal  such  estimated  cost,  then  said 
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board  shall  proceed  no  further  with  such  improvement  under  said 
resolution  or  under  any  resolution  for  the  period  of  one  year  therefrom, 
unless  it  should  decide  that  the  said  city  is  benefited  in  an  amount 
suflScient  to  cover  such  discrepancy  between  the  special  benefits  to  the 
abutting  property  aforesaid  and  such  estimated  cost,  in  which  case 
it  may  proceed  with  such  improvement  as  hereinafter  provided.  After 
such  hearing  the  said  original  resolution  may  be  rescinded,  confirmed 
or  modified.  If  it  be  confirmed  or  modified,  said  board  shall  cause 
a  notice  to  be  published  in  some  daily  newspaper  having  a  general 
circulation  in  said  city  once  each  week  for  two  consecutive  weeks, 
informing  the  public  and  contractors  of  the  general  nature  of  the  work 
and  of  the  fact  that  drawings  and  specifications  thereof  are  on  file 
in  the  office  of  the  board  and  calling  for  sealed  proposals  for  such 
work  by  a  day  therein  named,  not  earlier  than  ten  days  after  the  first  of 
said  publication,  and  fixing  such  day  or  some  day  thereafter  as  the 
time  when  such  proposals  shall  be  opened  and  considered.  When- 
ever any  sewer  or  drain  shall,  from  its  size  and  character,  be  intended 
and  adapted  not  only  for  use  by  owners  of  abutting  property  along  the 
line  thereof,  but  is  also  intended  and  adapted  for  receiving  sewage 
from  collateral  drains  already  constructed  or  which  may  be  constructed 
in  the  future,  then  the  said  board  of  public  works  shall  cause  to  be 
prepared  a  map  which  will  show  thereon  the  exact  course  of  such 
proposed  sewer,  its  appurtenances  and  branches,  if  any,  and  which 
will  clearly  show  by  boundary  lines  the  total  area  or  district  to  be 
beneficially  affected  by  such  sewer  and  to  be  assessed  for  the  con- 
struction thereof,  and  shall  prepare  all  necessary  profiles,  drawings  and 
specifications  for  such  work,  which  map,  profiles,  drawings  and  specifi- 
cations shall  be  placed  on  file  in  the  office  of  said  board.  The  said 
board  shall  then  adopt  a  resolution  ordering  the  construction  of  such 
sewer,  and  publish  a  notice  of  the  adoption  thereof,  as  hereinbefore 
provided  in  the  case  of  local  sewers,  which  resolution  and  notice  shall 
describe  the  general  character  of  such  sewer,  its  termini  and  general 
course,  the  boundary  lines  of  the  district  or  area  to  be  drained  thereby 
and  assessed  therefor.  Such  notice  shall  name  ft  date  after  the  last 
day  of  publication  on  which  the  board  will  receive  and  hear  remon- 
strances from  persons  interested  in  or  affected  by  the  construction  of 
such  sewer,  and  will  also  hear  and  determine  the  question  as  to  whether 
such  district  or  area  is  properly  bounded  for  the  purpose  of  such 
drainage,  whether  other  territory  not  included  in  such  boundaries 
should  be  added  to  sruoh  district,  or  whether  any  of  the  real  estate  there- 
in included  should  be  excluded  therefrom,  and  also  will  hear  and  deter- 
mine the  question  as  to  whether  the  special  benefits  to  the  several 
lots  and  parcels  of  land  within  such  area  and  to  said  city,  by  reason  of 
such  proposed  improvement,  will  be  equal  to  the  estimated  cost  of  said 
improvement.  On  the  day  named  all  persons  owning  property  within 
said  district,  who  shall  appear  before  said  board  and  so  desire,  shall 
be  fully  heard,  and  may  introduce  evidence  oh  the  questions  above  set 
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forth.  The  city  engineer  shall,  on  or  before  the  day  set  for  such 
hearing,  file  with  the  board  his  estimate  of  the  total  cost  of  such  work, 
and  no  contract  shall  be  let  under  such  resolution  which  shall  exceed 
said  estimate.  If  the  board  shall  decide  after  such  hearing  that  the  area 
or  district  to  be  drained  is  properly  bounded,  that  the  special  benefits 
to  the  property  within  such  district  or  area,  and  the  benefits,  if  any, 
to  the  said  city  will  be  equal  to  the  estimated  cost  of  the  improvement 
as  aforesaid,  such  finding  shall  be  entered  of  record,  and  shall  be 
final  and  conclusive  on  all  parties,  and  the  said  resolution  shall  be 
confirmed  or  modified;  but  if  it  be  decided  by  the  board,  after  such 
hearing,  that  the  benefits  as  aforesaid  will  not  equal  such  estimated  cost, 
then  said  board  shall  proceed  no  further  with  such  improvement  under 
said  resolution.  In  case  the  said  board  should,  after  such  hearing,  be 
of  the  opinion  that  the  district  or  area  described  in  the  said  resolu- 
tion and  notice  should  be  enlarged  by  adding  thereto  other  lots  and 
lands  which  on  such  hearing  may  have  been  shown  to  be  benefited  by 
such  sewer,  then  said  board  may  adopt  a  supplementary  resolution  re- 
citing such  fact,  and  proceed  thereunder  with  notice  to  the  property 
owners  in  such  added  territory,  published  twice  as  aforesaid,  which 
notice  shall  describe  the  proposed  sewer  as  aforesaid,  set  forth  the 
boundaries  of  the  original  area  or  district  and  describe  the  boundaries 
of  the  said  Jerritory  proposed  to  be  added  thereto,  and  fixing  a  date 
after  the  last  day  of  said  publication  when  the  owners  of  property 
in  said  added  territory  or  any  part  thereof  ought  to  be  incorporated 
into  such  original  area  or  district.  On  the  day  named  the  owners  of 
the  lots  or  lands  situated  in  said  territory  proposed  to  be  added  as 
aforesaid  shall,  if  they  appear,  be  fully  heard  by  said  board  on  the 
said  question  and  the  decision  of  said  board  shall  be  final  and  conclusive 
as  to  all  parties  in  such  territory.  If  the  original  resolution  shall  be 
confirmed  or  modified  as  aforesaid,  then  the  board  shall  proceed  to  ad- 
vertise for  proposals  and  open  and  consider  the  same  in  all  respects  as 
hereinbefore  provided  in  the  construction  of  a  local  sewer  or  drain. 

See  notes  to  sections  3597,  3856,  Burns*  R.  S.   1901. 

Power  and  authority  of  municipal  corporations  to  establish  and  construct  sewers. 
Boyce  v.  Tuhey,  163  Ind,  202. 

Whether  a  sewer  is  local  or  general  is  a  question  for  the  municipal  authorities 
to  determine  in  the  first  instance,  and  such  decision  can  not  be  questioned  in  a 
collateral  proceeding.     City  of  Greensburg  v.  Zoller,  28  App.  126. 

3542.  Cost  of  sewers — ^How  paid. — 118.  Whenever  any  such  sewer 
shall,  from  size  or  character,  be  intended  and  adapted  only  for  local 
use  by  property  owners  alono:  the  line  of  the  street,  alley  or  other  public 
grounds  on  which  it  is  constructed  and,  in  the  opinion  of  the  board 
of  public  works,  is  not  intended  or  adapted  for  receiving  sewage  from 
collateral  drains,  then,  in  that  case,  the  lots,  parcels  and  tracts  of 
land  so  abutting  shall  be  assessed  primarily  for  the  cost  of  such  im- 
provement, and  such  cost  shall  be  primarily  estimated  according  to  the 
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total  number  of  square  feet  of  property  abutting  on  the  line  of  said 
sewer,  and  such  costs  shall  be  primarily  apportioned  on  the  lands  or  lots 
abutting  thereon  in  the  proportion  that  their  areas,  respectively,  bear 
to  the  total  assessed  area:  Provided,  That  in  making  such  primary  or 
preliminary  assessment  against  any  unplatted  land  the  depth  of  the 
same  from  the  front  line  thereof  shall  not  be  assessed  greater  than 
two  hundred  feet  nor  less  than  the  depth  of  the  platted  lots  next  ad- 
joining such  unplatted  ground  nearest  to  the  center  of  the  city:  And, 
provided,  further.  That  whenever  any  lot  or  parcel  of  land  which  abuts 
on  two  or  more  streets  or  alleys  or  on  one  street  and  one  alley  has 
already  been  assessed  for  a  local  sewer  constructed  in  any  such  street 
or  alley,  such  board  shall,  in  making  any  assessment,  preliminary  or 
otherwise,  against  such  lot  or  parcel  of  land,  take  into  consideration 
the  amount  of  such  previous  assessment.  In  case  any  unplatted  ground 
borders  upon  two  streets  or  alleys  intersecting  each  other  and  assess- 
ments have  already  been  made  against  such  land  for  a  sewer  on  one 
side,  such  assessment  extending  back  for  a  distance  as  prescribed  above, 
then,  in  that  case,  the  preliminary  or  primary  assessment  shall  be  made 
for  a  distance  of  but  fifty  feet  back  from  the  line  of  the  street  or  alley 
in  which  the  sewer  being  constructed  is  located. 

See  notes  to  section  3857,  Burns'  K.  S.   1901. 

Oonetruction  of  statutei  providinf^  for  assessing  the   cost  of  sewers  a^inst  prop- 
erty.    Norton  v.  Fisher,  33  App.  132. 


3643.  When  costs  divided. — 119.  Whenever,  in  the  opinion  of  such 
board  of  public  works,  any  sewer  or  drain  ordered  to  be  constructed  or 
any  enlargement  of  one  already  constructed  shall,  from  its  size  and 
character,  be  intended  and  adapted  not  only  for  use  by  abutting  property 
holders  along  the  line  of  such  drain  or  sewer,  but  is  also  intended  and 
adapted  for  receiving  sewage  from  collateral  drains  already  construct- 
ed, or  which  may  be  constructed  in  the  future,  then,  in  that  case,  such 
board  shall  make  a  division  of  the  cost  of  such  work.  So  much  of 
such  cost  as  shall  be  equivalent  to  the  cost  of  construction  of  an  ade- 
quate local  sewer  not  adapted  to  ^receive  sewage  from  collateral  drains 
or  sewers,  shall  be  primarily  assessed  against  the  abutting  property 
holders  in  the  same  manner  and  to  the  same  extent  as  assessments  are 
primarily  made  against  such  property  holders  for  local  sewers.  The 
excess  of  cost  over  and  above  what  would  be  equivalent  to  the  cost  of 
a  local  sewer  shall  be  primarily  assessed  against  each  lot  or  parcel  of 
land  in  the  district  or  area  to  be  drained  in  the  proportion  that  the 
area  of  any  such  lot  or  parcel  bears  to  the  total  area  of  the  district, 
including  abutting  property  holders,  as  well  as  the  holders  not  sit- 
uated on  the  line  of  such  drain  or  sewer:  Provided.  That  all  such  pri- 
mary or  preliminary  assessments  shall  be  subject  to  review  and  revi- 
sion by  said  board  after  the  hearing,  which  is  hereafter  in  this  act 
provided. 


Digitized  by 


Google 


447  BOAHD   OF   WORKS — SEWERS,    DRAINS.  §    3544 

3544.  Assessments  for  sewers  and  drains. — 120.  In  making  assess- 
ments against  each  lot  or  parcel  of  land  for  the  construction  of  any 
sewer,  as  provided  for  in  this  act,  said  board  of  public  works  shall, 
as  soon  as  any  contract  for  the  construction  of  any  such  sewer  has 
been  completed,  make  out  an  assessment  roll,  with  the  names  of  the 
property  owners  and  descriptions  of  the  property  primarily  assessed 
for  such  sewer  or  drain  as  hereinbefore  provided.  Said  assessment  roll 
shall  also  have  set  opposite  each  name  and  description  the  total  primary 
assessment  against  each  lot  or  parcel  of  land,  determined  according  to 
the  provisions  of  the  preceding  section,  as  the  special  benefits  accruing 
to  such  lots  and  parcels  of  lands  by  reason  of  such  improvement,  subject 
to  the  review  and  revision  hereinafter  provided  for,  and  such  primary  or 
preliminary  assessment  shall  be  final  and  absolute  against  such  lots 
and  parcels  unless  changed  in  the  manner  hereinafter  provided,  to- wit: 
Immediately  after  said  assessment  roll  is  completed  and  filed  the  said 
board  shall  cause  to  be  published  in  some  daily  newspaper  of  general 
circulation  in  said  city,  one  each  week  for  two  consecutive  weeks, 
a  notice  which  shall  describe  the  general  character  of  the  improvement, 
the  street,  alley  or  public  place  on  or  in  which  it  has  been  made,  the 
terminals  of  the  sewer,  whether  a  local  or  general  sewer,  and  if  the 
latter,  the  boundaries  of  the  area  or  district  benefited  and  to  be  as- 
sessed. Such  notice  shall  also  state  that  the  assessment  roll,  with  the 
names  of  the  owners  and  descriptions  of  property  to  be  assessed,  with 
the  amounts  of  the  preliminary  or  primary  assessments  against  each 
lot  and  parcel  of  land  abutting  on  such  sewer  or  in  the  area  or  district 
aforesaid,  is  on  file  and  can  be  seen  in  the  ofiice  of  said  board.  Said 
notice  shall  also  name  a  day  after  the  date  of  said  last  publication  on 
which  the  said  board  will,  at  its  office,  receive  and  hear  remonstrances 
against  the  amounts  assessed  against  each  of  such  lots  and  parcels 
of  land  on  said  roll,  and  will  hear  and  determine  the  question  as  to 
whether  such  lots  and  parcels  of  land  have  been  or  will  be  specially 
benefited  by  said  improvements  in  the  amounts  stated  and  set  forth 
in  said  roll.  At  the  time  sd  fixed  in  such  notice  the  board  shall  give  a 
full  hearing  to  any  and  all  persons,  owners  of  such  real  estate  so 
assessed,  who  may  appear  before  it  and  file  remonstrances  against 
such  assessments,  and  may  continue  proceedings  from  day  to  day  as 
long  as  may  be  necessary  to  hear  such  evidence  as  may  be  adduced 
to  it  bearing  on  the  question  to  be  by  it  determined.  The  said  board 
shall  determine  on  such  hearing  whether  the  several  lots  and  parcels 
of  land,  primarily  assessed  as  aforesaid  are  specially  benefited  in  the 
amounts,  respectively,  assessed  against^  them  in  the  preliminary  or  pri- 
mary assessment  aforesaid.  The  said  board  shall  either  sustain  or 
modify  in  whole  or  in  part  the  preliminary  assessment,  as  indicated  on 
said  roll,  either  by  confirming  such  preliminary  or  primary  assessment 
against  any  or  all  lots  or  tracts  described  therein  as  it  may  find 
specially  benefited  to  the  amounts  of  such  assessment,  by  reason 
of    the    improvement    on    account    of    which    the    same    were    made, 
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or  by  increasing  or  reducing  such  assessment  according  to  such 
special  benefits  received  on  account  of  such  improvement.  The  board 
shall  also  have  the  power  to  determine  what  part,  if  any,  of  the  benefits 
resulting  from  such  improvement  accrue  to  the  said  city,  and  any 
amount  so  found  shall  be  assessed  against  such  city  on  said  roll  and 
paid  out  of  funds  appropriated  to  the  use  of  said  board  for  such  purpose 
by  the  common  council:  Provided,  That  not  more  than  five  hundred 
dollars  shall  be  paid  out  of  the  city  funds  for  any  one  improvement, 
unless  pursuant  to  an  ordinance  specially  appropriating  the  same  for 
such  specific  improvement.  The  said  board  shall  complete  said  roll 
and  render  its  decision  to  all  such  special  benefits  by  modifying  or  con- 
firming said  assessment  roll,  showing  the  amount  of  special  benefits 
opposite  each  name  and  description  as  aforesaid,  and  against  said 
city,  if  it  be  found  that  such  city  is  specially  benefited  as  aforesaid, 
and  when  completed  said  assessment  roll  shall  be  delivered  to  the  de- 
partment of  finance  of  said  city.  The  decision  of  such  board  as  to  all 
such  benefits  shall  be  final  and  conclusive:  Provided,  That  if  the  owner 
of  any  lot  or  parcel  of  land  so  assessed  as  aforesaid  shall,  within  ten 
days  from  the  completion  of  said  assessment  roll,  by  his  written  verified 
petition  to  the  circuit  or  superior  court  of  the  county  in  which  such 
city  is  situated,  show  that  the  amount  so  assessed  against  such  lot 
or  parcel  of  land  is  excessive,  and  that  such  real  estate  is  not  benefited 
by  such  improvement  in  such  amount,  the  court  shall,  without  delay, 
appoint  three  disinterested  freeholders  of  said  city  to  reassess  sucn 
benefits,  if  any  there  be,  accruing  to  the  real  estate  described  in  such  pe- 
tition. Such  appraisers  shall  at  once  take  an  oath  before  the  clerk 
of  said  court  that  they  will  faithfully,  honestly  and  impartially  dis- 
charge the  duties  required  of  them,  and  proceed  forthwith  to  view 
the  proposed  improvement  and  the  real  estate  described  in  such  petition 
and  report  in  writing  to  said  court  within  three  days  after  viewing 
such  improvement  and  premises  whether  the  said  assessment  complained 
of  is  excessive  and  if  so,  what  amount,  if  any,  such  real  estate  is  or 
will  be  benefited  by  such  improvement.  Such  report  shall  be  entered 
upon  the  records  of  said  court,  and  a  copy  thereof  filed  by  said  ap- 
praisers with  the  said  board,  and  such  report  shall  be  final  and  con- 
clusive on  all  parties  thereto.  If  it  be  found  in  such  report  that  the 
assessment  against  such  lot  or  tract  is  excessive,  then  the  said  board 
shall  have  the  power  to  order  the  payment  of  such  excess  out  of  any 
funds  which  may  have  been  appropriated  to  its  use  by  the  common 
council  of  such  city.  Such  appraisers  shall  each  be  entitled  to  be 
paid  three  dollars  per  day  for  every  full  day  in  which  they  are  engaged 
in  such  service.  The  cost  of  any  such  proceedings,  including  the  com- 
pensation of  such  appraisers,  shall  be  paid  by  the  party  complaining 
of  such  assessment,  unless  the  said  assessment  is  reduced  ten  per  cent, 
by  such  appraisers,  and  judgment  shall  be  rendered  against  him  for 
the  amount  of  such  cost.  In  case  such  assessment  shall  be  reduced  ten 
per  cent,  or  more  in  such  proceeding,  such  costs  and  expenses  shall  be 
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paid  by  said  board  of  public  works  out  of  any  funds  appropriated  by 
the  common  council  for  that  purpose,  and  such  common  council  shall 
make  all  necessary  appropriations  to  enable  said  board  to  make  all 
payments  provided  for  in  this  section.  The  delivery  of  the  assess- 
ment roll  to  the  department  of  finance,  as  hereinbefore  provided,  shall 
not  be  delayed  on  account  of  said  proceedings,  nor  shall  the  rights  of 
any  other  property  holder  be  affected  thereby.  In  case  any  assessment 
is  reduced  in  such  proceeding  the  board  of  public  works  shall  certify 
such  correction  to  the  treasurer,  who  shall  enter  the  proper  amount  of 
such  assessment  on  said  roll.  If  there  be  a  defect  in  the  proceedings 
with  respect  to  one  or  more  interested  persons  the  same  shall  not  affect 
such  proceedings  except  so  far  as  it  may  affect  the  interest  or  property 
of  such  person  or  persons  and  shall  not  avail  any  other  person  therein. 
In  case  of  such  defect  supplementary  proceedings  of  the  same  general 
character  as  those  hereinbefore  described  may  be  had  to  correct  or  sup- 
ply the  same.  When  the  said  assessment  roll  shall  have  been  delivered 
to  the  department  of  finance,  as  hereinbefore  provided,  the  said  depart- 
ment and  the  treasurer  of  said  city  shall  thereupon  discharge  the 
same  duties  in  respect  thereto  as  are  prescribed  by  law  in  relation  to 
street  improvement  assessments  in  such  city.  The  provisions  of  the  stat- 
ute in  relation  to  liens  for  street  improvements,  to  the  payment  of 
street  improvement  assessments  by  installments  and  the  issuance  of 
bonds  and  coupons  to  anticipate  the  same,  and  the  duties  of  the  treas- 
urer of  any  such  city  shall  also  apply  to  the  lien,  the  enforcement  there- 
of and  to  payments  of  assessments  for  the  construction  of  sewers, 
drains,  levees  or  for  the  change  of  any  water  course  or  the  drainage 
of  any  section  of  ground.  The  provision  of  the  statute  of  this  state 
concerning  the  enforcement  of  assessment  liens  for  street  improvements 
in  cities  of  the  first,  second,  third,  fourth  and  fifth  classes,  suits  fore- 
closing such  liens,  attorney's  fees  in  such  suits,  the  procedure  therein, 
the  conduct  of  sales  by  the  sheriff',  pursuant  to  any  decree  of  foreclosure 
therein,  the  execution  of  certificates  and  deeds,  and  all  matters  of  a 
similar  nature  regarding  assessments  for  street  improvements  and  the 
collection  thereof  in  such  cities,  and  the  rights  of  contractors,  assignees 
and  bondholders  therein  shall  apply  fully  to  the  enforcement  of  as- 
sessments made  for  the  construction  of  sewers,  levees  or  drains,  or 
to  pay  for  the  drainage  of  any  parcel,  lot  or  tract  of  land,  or  to  pay  for 
a  change  in  any  stream  or  water  course,  as  well  as  the  collection  of  any 
bond  or  coupon  issued  under  the  provisions  of  this  act. 

In  an  action  to  enforce  payment  of  a  sewer  assessment  no  question  over  which 
thA  city  authorities  had  jurisdiction  can  be  urged  as  a  defense.  Wray  v.  Fry,  158 
Ind.  92. 

3645.  Sewer  or  drain  through  cemetery. — 121.  If  the  said  board  of 
public  works  shall  determine  that  it  is  necessary  to  extend  any  sewer 
or  drain  through  or  adjacent  to  any  lot  or  parcel  of  land  held,  used 
or  occupied  for  cemetery  purposes,  all  necessary  rights  of  way  therefor 


Digitized  by 


Google 


§    3546  CORPORATIONS — CITIES.  450 

may  be  acquired  by  such  city,  either  by  purchase  or  by  such  condemna- 
tion proceedings  as  may  be  provided  by  law  in  such  cases,  any  other 
law  to  the  contrary  notwithstanding,  but  lots  or  parcels  of  land  held,  used 
or  occupied  for  such  purpose,  shall  not  be  assessed  for  the  construction 
of  such  sewer  or  drain,  but  so  much  of  the  cost  of  such  sewer  or  drain 
as  would  be  assessable  against  such  lots  or  parcels  of  land,  if  not  so 
held,  shall  be  assessed  against  such  city  and  shall  be  paid  by  it.  If 
such  city  shall  proceed  in  such  case  by  condemnation  proceedings  to  ac- 
quire such  right  of  way,  and  any  of  the  owners  or  holders  of  property 
or  valuable  interests  therein,  sought  to  be  taken  or  to  be  injuriously 
affected,  are  unknown,  the  owner  or  owners  thereof  may  be  designated 
as  unknown  upon  the  list  provided  for  by  the  statute  governing  con- 
demnation proceedings  in  such  cities,  and  in  all  subsequent  steps  in  such 
proceedings,  including  notice  by  publication.  If,  upon  acquiring  such 
right  of  way,  there  shall  remain  buried  within  the  limits  thereof  any 
dead  body  it  shall  be  the  duty  of  the  friends,  relatives  or  next  of  kin 
to  promptly  remove  the  same ;  if,  however,  they  fail  to  do  so,  said  board 
of  public  works,  prior  to  the  construction  of  the  sewer  or  drain  in  such 
right  of  way,  shall  cause  the  same  to  be  removed  and  decently  interred 
elsewhere  in  a  public  cemetery,  and  the  place  of  such  interment  to  be 
plainly  marked  in  an  appropriate  manner.  The  names  of  persons  so 
reinterred,  if  known,  and  the  place  of  reinterment,  shall  be  entered  and 
preserved  upon  the  records  of  said  board. 

LEVEES  AND  WATERCOURSES. 

3546.  Levee  —  Watercourse  —  Drain  —  Change,  Construction.  — 122. 
Whenever  the  board  of  public  works  shall  declare  that  the  erection  or 
the  change  of  any  levee  or  the  change  or  improvement  of  any  water- 
course, natural  or  artificial,  or  the  drainage  of  any  section  of  ground, 
or  the  construction  of  any  sewer  or  drain,  designed  to  receive  the  drain- 
age of  land  both  within  and  without  the  corporate  limits  of  the  city,  is 
necessary  for  the  public  welfare  of  the  said  city,  ^or  any  part  or  portion 
thereof,  and  shall  order  that  the  same  shall  be  made,  it  shall  cause  the 
necessary  drawings  and  specifications  .to  be  prepared  for  the  work  and 
filed  in  such  office.  At  the  time  of  making  the  order  for  such  improve- 
ment or  work  the  board  of  public  works  may  take  into  consideration 
whether  the  said  work  or  improvement,  when  completed,  wiU  bene- 
ficially or  injuriously  affect  any  lands  or  property  outside  of  the  cor- 
porate limits  of  said  city.  In  case  the  board  shall  find  and  declare  that 
the  proposed  work,  when  completed,  will  injuriously  or  beneficially  affect 
lands  or  property  without  the  corporate  limits  of  such  city,  then  and  in 
that  case  only,  the  said  board  shall  file  a  copy  of  all  proceedings  had  in 
the  matter  of  the  said  improvement  or  work  in  the  circuit  court  of  the 
county  in  which  such  city  is  situated,  including  a  list  of  all  the  persons 
whose  property  will  be  so  affected,  as  the  same  appears  upon  the  records 
of  the  county  at  the  time  the  said  board  passes  said  declaration  for  im~ 
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provement,  with  a  description  of  the  boundaries  embracing  the  same; 
which  proceeding  shall  be  docketed  in  the  circuit  court  as  a  cause;  and 
the  court  shall  fix  a  time  when  the  same  shall  be  heard.     And  there- 
upon the  clerk  of  said  court  shall  notify  all  persons  n^entioned  in  such 
proceedings,  or  to  be  injuriously  or  beneficially  affected  thereby,  that 
the  said  proceedings  will  be  heard  at  a  date  named,  which  notice  said 
clerk  shall  cause  to  be  published  once  a  week,  for  at  least  three  weeks, 
in  some  newspaper  of  general  circulation  throughout  the  county.     It 
shaU  not  be  necessary  in  such  notice  to  set  forth  the  names  of  all  the 
persons  beneficially  or  injuriously  to  be  affected  by  such  work,  but  it 
shall  be  sufficient  in  said  notice  to  give  the  outlying  boundaries  of  the 
district  or  locality  which  such  board  shall  have  determined  to  embrace 
all  the  persons  to  be  injuriously  or  beneficially  affected  thereby,  as  set 
forth  in  the  said  proceedings,  and  the  same  may  be  continued  and  ad- 
journed from  time  to  time  as  the  court  may  direct.    At  such  hearing  any 
property  holders  within  the  boundaries  of  said  district  may  file  an  an- 
swer showing  any  reasons  why  said  improvement  should  not  be  made, 
and  upon  such  issue  the  court  shall  hear  evidence  and  determine  the 
fact.    If  the  court  shall  determine  that  such  improvement  or  work  should 
be  made  substantially  as  proposed  by  the  said  proceedings,  then  the 
court  shall  enter  a  judgment  accordingly;  otherwise,  dismiss  the  pro- 
ceedings.   From  such  judgment  there  shall  be  no  appeal.    In  case  the 
court  shall  order  and  adjudge  that  the  said  work  or  improvement  shall 
proceed,  the  same  shall  be  done  under  the  control  and  supervision  of  the 
board  of  public  works,  which  board  shall  advertise  for  bids  for  such 
work,  let  the  same  by  contract,  and  in  these  and  all  other  respects  pro- 
ceed in  accordance  with  the  provisions  of  this  act  relating  to  the  con- 
struction of  sewers  and  drains  wholly  within  the  city,  except  that  after 
the  contract  shall  have  been  awarded  the  said  board  of  public  works 
shall  report  the  same  to  said  court,  to  be  filed  in  said  proceedings,  and 
thereupon  the  court  shall  appoint  three  competent,  disinterested  persons 
who  may  be  residing  anywhere  within  the  county,  to  be  known  as  the 
board  of  assessors  for  said  improvement.     The  members  of  said  board 
shall  take  an  oath  to  honestly  and  faithfully  perform  their  duties  as 
such  assessors.    It  shall  be  their  duty  to  inspect  the  line  of  the  said  pro- 
posed improvement  or  work,  and  the  property  within  such  district,  and 
estimate  and  assess  the  benefits  against  each  piece  of  property  to  be 
benefited  by  said  work,  and  award  damages  to  each  piece  of  property 
to  be  injuriously  affected  thereby;  and  in  the  performance  of  this  duty 
they  shall  sit  at  such  times  and  places  as  the  court  may  direct,  admin- 
ister oaths,  send  for  persons  and  papers,  and  hear  testimony  touching 
the  question  of  benefits  and  damages  to  be  assessed.    At  the  conclusion 
of  such  hearing,  which  may  be  continued  from  day  to  day  and  time  to 
time,  the  said  commissioners  shall  prepare  a  list  or  roll  of  the  property 
holders  together  with  a  description  of  the  property  beneficially  affected 
by  such  work,  setting  opposite  each  description  or  parcel  the  benefits 
thereto ;  and  also  a  list  or  roll  of  such  property  holders,  with  a  descrip- 
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tion  of  the  property  injuriously  to  be  aflPected  by  such  work,  and  the 
damages  thereto.  Any  description  may  be  corrected  at  any  time,  or 
omissions  supplied  by  the  said  commissioners,  or  the  board  of  public 
works,  and  no  proceedings  shall  be  held  to  be  defective  or  void  by  reason 
of  any  omission  or  defect  in  the  said  descriptions,  and  no  property  holder 
shall  be  heard  to  make  any  objection  to  the  proceeding  on  the  ground  of 
any  mistake  or  omission  of  name  of  his  own  or  any  other  property 
holder  within  the  said  district,  or  that  the  property  of  any  person  is  in- 
correctly described  or  wholly  omitted,  but  upon  such  mistake  or  de- 
scription being  made  known  to  the  court  the  judge  shall  have  power  to 
call  the  said  assessors  together,  who  shall  be  authorized  and  empowered 
to  make  any  such  additions  or  corrections  as  may  be  necessary  in  the 
premises  from  time  to  time.  The  work  shall  be  carried  on  under  the 
supervision  of  the  board  of  public  works,  and  when  the  same  is  finally 
accepted  by  said  board  it  shall  certify  the  fact  of  such  completion  and 
acceptance  to  the  said  court,  which  court  shall  thereupon,  by  proper 
order,  direct  the  clerk  of  said  court  to  make  out  in  duplicate  a  true  and 
corrected  list  or  roll  showing  the  names  of  the  prop.erty  holders,  to- 
gether with  a  description  of  each  piece  or  parcel  of  property,  together 
with  the  benefits  and  damages  assessed  upon  or  in  favor  of  such  parcel, 
and  certify  the  same  under  the  seal  of  the  court,  and  deliver  one  copy 
thereof  to  the  city  controller  and  the  other  to  the  treasurer  of  the  county : 
Provided,  That  if  said  board  of  public  works  shall  find  that  such  improve- 
ment is  necessary  for  the  public  welfare  of  such  city  and  that  the  benefits 
assessed  shall  fall  below  the  amount  required  to  pay  the  damages 
awarded  and  to  pay  for  such  improvement,  said  board  shall  order  and 
direct  that  any  balance  required  for  said  purpose  shall  be  paid  by  the 
city  out  of  the  general  fund  or  out  of  any  sewer,  fund  applicable  to  such 
payment.  The  provisions  for  the  liens  of  assessments,  the  collection  of 
assessments,  right  of  election  of  property  holders  to  pay  the  same  in  in- 
stallments, the  issue  of  bonds  to  anticipate  the  same,  and  all  other  pro- 
visions with  regard  to  street  or  sewer  improvement  assessments  shall 
govern  in  the  matter  of  assessments  made  for  or  on  account  of  improve- 
ments and  public  works,  coustnicted  under  the  provisions  of  this  sec- 
tion, as  the  same  are  applicable.  At  the  conclusion  of  the  proceeding 
the  court  shall  make  a  reasonable  allowance  to  the  said  assessors,  and 
tax  the  same  with  the  other  costs  of  the  proceedings,  which  shall  be  pay- 
able out  of  the  treasury  of  the  city.  In  case  it  shall  be  necessary  at  any 
time  to  take,  acquire,  appropriate  or  condemn  for  the  use  of  such  city 
any  property,  real  or  personal,  whether  within  or  without  such  city,  in 
order  to  carry  out  and  complete  such  work  or  improi^ement,  the  same 
may  be  taken,  appropriated,  condemned  and  paid  for  as  in  other  cases 
provided  in  this  act ;  or  the  said  board  of  public  works,  for  and  in  behalf 
of  said  city,  may  purchase  and  acquire  the  same  and  take  a  conveyance 
therefor  to  the  use  and  benefit  of  said  city,  under  the  provisions  and 
regulations  of  said  act. 

See  section   3581   as  to  power  to   coiwtruct   levels. 
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3647.  Levee  and  street  —  Appropriation  of  land.— 123.  The  board 
of  public  works  of  any  city  shall  have  the  power  whenever,  in  their  dis- 
cretion, such  course  is  advisable  to  appropriate  land  for  the  purpose  of 
constructing  a  levee  for  the  prevention  of  the  overflow  of  lands,  and  of 
constructing  a  street  upon  such  levee  or  in  such  connection  therewith 
as  the  entire  work  shall  operate  to  prevent  overflow  of  land  by  water; 
and  also  in  the  same  proceedings  to  provide  for  the  construction  of  such 
levee  and  street  in  conjunction. 

3648.  Plan  of  levee  construction  —  Bemonstrance  —  Hearing. — 124. 
Whenever  such  board  of  public  works  shall  deem  it  advisable  to  appro- 
priate lands  for  the  construction  of  such  levee  and  street  in  conjunction 
and  proceed  with  the  work  of  such  construction  it  shall  adopt  a  resolu- 
tion declaring  such  purpose,  describing  the  lands  to  be  appropriated 
therefor,  and  such  other  lands  as  may  be  injuriously  or  beneficially  af- 
fected by  said  work,  and  shall  cause  proper  plans  and  specifications  for 
the  proposed  work  to  be  prepared  by  the  city  civil  engineer,  which  shall 
be  open  to  inspection  by  all  persons  interested  in  or  affected  by  the  ap- 
propriation of  such  lands  and  the  construction  of  such  work,  and  cause 
notice  of  such  resolution  and  of  the  fact  that  such  plans  and  specifications 
have  been  prepared  and  can  be  thus  inspected  to  be  published  in  some 
daily  newspaper  of  genera)  circulation  in  such  city  once  each  week  for 
two  weeks.  Such  notice  shall  name  a  time  not  less  than  ten  days  after 
the  last  day  of  publication,  at  which  such  board  shall  receive  or  hear 
remonstrances  from  persons  interested  in  or  affected  thereby.  At  the 
time  so  fixed  therefor  said  board  shall  hear  such  remonstrances,  if  any 
are  presented,  and  after  considering  the  same,  take  final  action,  confirm- 
ing, modifying  or  rescinding  their  original  resolution.  Such  action  shall 
be  final  and  conclusive  upon  all  persons. 

3549.  Final  order,  list  of  property. — 125.  Upon  such  final  order  being 
made,  as  provided  in  the  preceding  section,  said  board  shall  cause  to  be 
prepared  a  list  or  roll  of  all  the  owners  or  holders  of  property  and  of 
valuable  interests  therein  sought  to  be  taken,  or  which  will  be  either 
injuriously  or  beneficially  affected  by  the  appropriation  of  such  land 
and  the  construction  of  such  work.  Such  list  shall  not  be  confined  to  tha. 
owners  of  property  adjacent  to  the  line  of  the  proposed  work,  but  shall 
extend  and  include  all  property  taken,  benefited  or  injuriously  affected 
thereby,  whether  within  or  without  the  limits  of  said  city.  In  addition 
to  such  list  of  names  the  same  shall  show  with  reasonable  certainty  a 
description  of  such  property  to  be  taken  or  affected  either  injuriously 
or  beneficially,  belonging  to  such  persons,  no  greater  certainty  in  names 
or  descriptions  shall  be  necessary  to  the  validity  of  any  assessment  than 
is  required  in  the  assessment  of  taxes. 

3660.  Damages — Benefits — ^Estimates  of  cost. — 126.  Upon  the  coming 
in  of  such  list  such  board  shall  proceed  to  consider  and  determine,  first, 
the  damages  which  should  be  awarded  to  the  owners  of  the  several  par- 
cels of  land  required  to  be  taken  and  appropriated  for  the  construction 
of  such  street  and  levee,  or  which  would  be  injuriously  affected  thereby ; 
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second,  the  amount  of  benefits  which  would  accrue  to  the  several  tracts 
or  parcels  of  land  benefited  by  the  construction  of  such  work,  separately 
stating  the  benefits  which  would  accrue  to  each  of  said  parcels  by  rea- 
son of  such  work  operating  as  a  highway  for  travel,  and  the  benefits 
which  would  accrue  thereto  by  reason  of  such  work  operating  as  a  levee 
protecting  such  lands  from  overflow;  third,  the  estimated  cost  of  con- 
struction of  said  work  over  and  upon  each  of  the  several  tracts  or  par- 
cels of  land,  over  and  upon  which  it  is  proposed  to  locate  such  work. 
In  estimating  the  cost  of  the  construction  of  such  a  highway  in  the  ab- 
sence of  the  levee,  and  what  portion  of  said  cost  of  construction  shall  be 
deemed  to  represent  what  would  have  been  the  cost  of  the  construction 
of  the  street,  sufficient  for  such  a  highway  in  the  absence  of  the  levee, 
and  what  portion  thereof  shall  be  deemed  to  represent  the  cost  of  the 
construction  of  the  levee,  independent  of  the  street.  The  damages 
awarded,  the  benefits  assessed  and  the  estimated  cost  of  such  work  shall 
be  severally  shown  as  against  each  separate  parcel  of  real  estate  on  said 
list.  When  said  list  shall  have  been  thus  completed  said  board  shall 
cause  a  written  notice  to  be  served  upon  the  owner  of  each  parcel  of 
property  showing  separately  each  item  of  said  determination  as  to  the 
lands  or  lots  so  owned  by  him  by  leaving  a  copy  of  the  same  at  his  last 
usual  place  of  residence  in  such  city,  or  by  delivering  a  copy  to  such  owner 
personally.  If  such  person  be  a  non-resident,  or  his  residence  shall  be 
unknown,  then  he  shall  be  notified  by  publication  in  some  daily  news- 
paper of  general  circulation  in  such  city  once  each  week  for  three  suc- 
cessive weeks.  Such  notices  shall  also  name  a  day,  not  earlier  than  ten 
days  after  service  of  such  notice,  or  after  the  last  publication,  as  the 
case  may  be,  on  which  said  board  shall  receive  or  hear  remonstrances 
from  persons  with  regard  to  the  amount  of  their  respective  awards  or 
assessments.  Persons  not  included  in  such  list  of  assessments  or  awards 
and  claiming  to  be  entitled  to  the  same  shall  be  deemed  to  have  been 
notified  of  the  pendency  of  the  proceedings  by  the  original  notice  of  the 
resolution  of  the  board. 

3551.  Minors  and  insane  persons. — 127.  In  case  any  person  having 
any  interest  in  land  afi'ected  by  such  proceedings  shall  be  of  unsound 
mind,  or  an  infant,  said  board  of  public  works  shall  certify  the  same  to 
the  city  attorney,  and  said  city  attorney  shall  forthwith  apply  to  the 
proper  court  and  secure  the  appointment  of  a  guardian  for  such  infant 
or  person  of  unsound  mind,  and  thereupon  said  board  shall  give  notice 
to  such  guardian,  who  shall  thereupon  appear,  and  protect  the  interest 
of  his  ward:  Provided,  That  if  such  infant  or  person  of  unsound  mind 
already  have  a  guardian,  such  notice  may  be  served  upon  such  guardian. 
The  requisites  of  notice  to  such  guardian  shall  be  the  same  as  in  the  case 
of  other  notices.  If  there  be  a  defect  in  the  proceedings  with  respect 
to  one  or  more  interested  persons,  the  same  shall  not  affect  such  pro- 
ceedings except  so  far  as  it  may  touch  the  interest  or  property  of  such 
person  or  persons  and  shall  not  avail  any  other  person  concerned  therein. 
In  ease  of  such  defect,  supplementary  proceedings  of  the  same  general 
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character  as  those  heretofore  prescribed  may  be  had  in  order  to  supply 
the  same. 

3562.  Bemonstrance — ^Appeal. — 128.  Any  person  notified,  or  deemed 
to  be  notified  under  the  preceding  section,  may  appear  before  such  board 
on  the  day  fixed  for  hearing  such  remonstrances  with  regard  to  awards 
and  assessments,  and  remonstrate  against  the  same.  After  such  remon- 
strance shall  have  been  received  said  board  shall  thereupon  either  sus- 
tain or  modify  the  awards  or  assessments  in  the  case  of  such  remon- 
strances, but  in  no  other  case.  Any  person  thus  remonstrating,  who  is 
aggrieved  by  the  decision  of  the  board  may  within  twenty  days  there- 
after take  an  appeal  to  the  circuit  or  superior  court  in  the  county  in 
which  said  city  is  located.  Such  appeal  shall  only  aifeet  the  assessment 
or  award  of  the  person  appealing. 

3663.  Procedure  on  appeal. — 129.  Such  appeal  may  be  taken  by  fil- 
ing an  original  complaint  in  jsuch  court  against  such  city  within  the  time 
named,  setting  forth  the  action  of  the  said  board  of  public  works  in  re- 
spect to  such  assessment,  and  stating  the  facts  relied  upon  as  showing  an 
error  on  the  part  of  such  board.  Such  court  shall  rehear  the  matter  of 
such  assessment  de  novo,  and  confirm,  lower  or  increase  the  same  as  may 
seem  just.  In  case  such  court  shall  reduce  the  amount  of  benefit  as- 
sessed against  the  land  of  such  property-holder  or  increase  the  amount 
of  damages  awarded  in  his  favor,  the  plaintiff  in  such  suit  shall  recover 
costs,  otherwise  not.  The  judgment  of  such  court  shall  be  final,  and  no 
appeal  shall  lie  therefrom. 

3664.  Assessments  a  lien. — 130.  On  the  completion  of  such  assess- 
ment roll  by  said  board  of  public  works,  the  same  shall  be  forthwith  de- 
livered to  the  department  of  finance  and  from  that  time  the  respective 
amounts  of  benefits  therein  assessed  shall  severally  be  liens,  superior  to 
all  other  liens  except  taxes  against  the  respective  lots  or  parcels  of  land 
upon  which  they  are  assessed,  said  department  of  finance  shall  at  once 
prepare  a  duplicate  of  said  assessment  roll  or  benefits,  the  same  to  be 
known  as  the  local  assessment  duplicate,  and  deliver  the  same  to  the 
treasurer.  The  duties  of  the  treasurer  and  of  the  department  of  finance 
in  respect  thereto  shall  be  the  same  as  are  herein  more  specifically  pre- 
scribed with  regard  to  assessments  for  street  improvements. 

3666.  Agreement  with  land  owner. — 131.  If  upon  the  completion  of 
such  assessment  roll  the  owner  or  owners  of  any  one  or  more  of  said 
tracts  or  parcels  of  land,  over  which  such  work  shall  be  located,  shall 
propose  to  said  board  of  public  works  to  enter  into  agreement  with  it 
that  he  will  dedicate  said  land  to  the  public  for  the  construction  of  such 
work,  and  that  he  will  fully  execute  and  perform  all  requirements  of 
said  plans  and  specifications  so  prepared  by  city  civil  engineer  for  the 
construction  of  any  levee  and  street  to  his  satisfaction  and  approval  so 
far  as  said  work  is  located  upon  the  land  of  such  owner ;  if  it  shall  appear 
that  the  estimated  cost  of  such  construction  together  with  the  damages 
awarded  to  such  land  owners  shall  exceed  the  benefits  assessed  against 
the  land  owned  by  him  by  reason  of  such  construction,  said  board  of 
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t)ublic  works  shall  have  power  and  authority  to  enter  into  such  agree- 
ment with  said  land  owner  and  as  a  part  of  said  agreement  to  release 
such  land  owner  upon  his  having  fully  performed  the  same  from  all 
further  liability  on  account  of  the  appropriation  of  land  and  for  the  con- 
struction of  the  entire  work. 

3556.  Contracts  with  owners. — 132.  In  the  event  that  the  owner  or 
owners  of  any  one  or  more  of  said  parcels  of  real  estate  over  which  it 
is  proposed  to  construct  such  levee  and  street  shall  enter  into  such  con- 
tract or  contracts  for  the  construction  of  such  portion  or  portions  of 
said  work  as  shall  be  located  over  his  or  their  parcels  of  land,  respectively, 
then  said  board  of  public  works  shall  proceed  to  let  the  contract  for  the 
remainder  of  such  construction  in  the  same  manner  and  under  the  same 
restrictions  as  are  by  statute  in  such  cases  required  for  the  improvement 
of  streets  in  such  city :  Provided^  No  contract  shall  be  awarded  for  such 
construction  which  exceeds  the  excess  of  the  aggregate  of  the  assessment 
of  benefits  over  the  aggregate  of  the  damages  awarded,  as  against  the 
lands  owned  by  persons  not  having  entered  into  the  contracts  provided 
for  in  the  preceding  section  of  this  act,  unless  said  board  of  public  works, 
with  the  consent  of  the  common  council  of  said  city  at  the  time  of  the 
letting  of  such  contracts  shall  undertake  to  pay  the  remainder  of  such 
contract  price,  in  such  event  the  damages  awarded  to  all  other  land 
owners  than  such  as  have  entered  into  the  contracts  provided  for  in  the 
preceding  section,  and  the  entire  cost  of  such  construction  shall  be  paid 
ratably  and  proportionately  from  the  assessments  of  benefits  assessed 
against  said  respective  parcels  of  real  estate,  arising  out  of  the  construc- 
tion of  said  levee  and  street,  and  in  the  event  the  city  shall  have  under- 
taken to  pay  the  remainder  of  such  cost  from  the  city  treasury  it  shall 
be  so  paid. 

3557.  Contract  for  entire  work. — 133.  Tn  event  none  of  the  owners 
of  lands  over  which  such  work  is  proposed  to  be  constructed  shall  enter 
into  such  contracts  as  are  provided  for  in  this  act,  then  the  board  of 
public  works  shall  proceed  to  let  the  contract  for  the  entire  work,  in  the 
same  manner  and  subject  to  the  same  restriction^  as  are  provided  in 
this  act  for  letting  contracts  for  a  portion  of  said  work,  in  the  contin- 
gencies therein  specified;  and  the  cost  of  such  entire  constmction  shall 
be  paid  as  provided  in  the  preceding  section  for  the  payment  of  such 
partial  construction. 

3558.  Benefit  assessments — How  payable.  134.  Said  assessments  of 
benefits  as  provided  in  the  preceding  sections  of  this  act  shall  be  payable 
to  the  treasurer  as  follows:  A  ratable  proportion  of  each  assessment 
sufficient  to  pay  the  damages  awarded  for  land  taken  for  or  injuriously 
affected  by  the  construction  of  such  levee  and  street,  which  have  not 
been  released  by  the  owners  thereof,  and  which  owners  have  not  been 
discharged  from  the  payment  of  such  benefits  by  entering  into  such  con- 
tract shall  be  due  and  payable  at  once  upon  the  completion  of  such  as- 
sessment roll  and  its  being  deposited  with  the  department  of  finance, 
and  all  persons  interested  in  collecting  such  damage  shall  be  entitled  to 
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the  same  remedy  for  the  collection  thereof  as  is  now  by  statute  provided 
for  the  collection  of  assessments  of  such  benefits  in  case  of  appropriation 
of  land  for  street  purposes  in  such  city.  The  remainder  of  such  assess- 
ment shall  be  due  and  payable  as  is  now  by  statute  provided  for  the  pay- 
ment of  assessments  for  street  improvements  in  such  city.  The  land 
owners  shall  be  entitled  to  all  the  rights,  and  the  city  and  all  other  per- 
sons interested  in  the  collection  thereof  shall  have  the  same  remedies 
as  are  provided  herein  in  cases  of  assessment  for  street  improvements. 

SPRINKLING  AND  SWEEPING. 

3659.  Sprinkling  and  sweeping. — 135.  Whenever  the  board  of  public 
works  of  any  city  shall  order  any  street,  alley  or  other  public  place  to  be 
sprinkled,  swept  or  otherwise  kept  clean,  and  such  street,  alley  or  other 
public  place  has  been  permanently  improved  with  asphalt,  vulcanite, 
brick,  granite,  wooden  block,  or  other  pavement,  such  board  shall  cause 
the  necessary  specifications  for  such  work  to  be  prepared  and  filed  in 
the  office  of  the  board,  and  shall  publish  a  resolution  ordering  the  work 
to  be  done,  hear  remonstrances,  modify,  confirm  or  rescind  its  original 
resolution,  advertise  for  bids  and  let  the  same  by  contract,  all  as  more 
specifically  provided  in  this  act  in  relation  to  the  improvement  of  streets 
and  other  public  works:  Provided,  however,  It  shall  not  be  necessary  to 
hear  remonstrances  in  connection  with  the  letting  of  the  contract  for 
any  such  work  whenever  the  same  is  to  be  paid  for  out  of  the  general 
funds  in  the  treasury. 

Cleaning  streets,  section  3755. 

3560.  Cost  of  sprinkling  and  sweeping. — 136.  The  cost  of  such  sprink- 
ling shall  be  assessed  pro  rata  against  the  lots,  tracts  or  parcels  of  land 
along  the  line  of  such  street,  alley  or  other  public  place,  as  the  cost  of 
street  improvements  is  assessed,  and  such  assessments  shall  be  liens  upon 
property  benefited  as  of  date  of  the  letting  of  the  contract:  Provided, 
That  the  city  council  of  any  such  city  may  by  ordinance  provide  that 
such  sprinkling  of  the  streets  and  alleys  of  such  city  shall  be  paid  out 
of  the  general  funds  in  the  treasury  of  such  city,  and  when  any  such 
ordinance  shall  be  adopted  by  the  city  council  of  any  such  city,  then  and 
in  that  event  no  assessment  shall  be  made  on  adjacent  or  other  property 
for  the  cost  of  any  such  sprinkling;  and  in  letting  the  contract  for  such 
sprinkling  in  such  case  it  shall  not  be  necessary  for  the  board  of  public 
works  to  hear  remonstrances.  The  cost  of  such  sweeping  or  cleaning 
shall,  in  all  cases,  be  paid  by  such  city  out  of  funds  in  the  city  treasury. 
Such  board  in  its  annual  estimate  of  the  amount  of  money  needed  by  it 
for  the  ensuing  fiscal  year  shall  include  as  an  item  thereof  an  estimate 
of  the  amount  of  money  needed  for  such  sweeping  or  cleaning;  and  in 
the  event  that  such  city  shall  by  ordinance  provide  for  the  cost  of  such 
sprinkling  to  be  paid  out  of  the  general  funds  of  the  city,  then  such 
board  shaU  also  include  the  costs  thereof  as  an  item  in  its  said  annual 
estimate,  and  the  common  council  shall  in  the  ordinance  fixing  the  tax 
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levy  for  each  year  fix  the  same  so  as  to  create  a  fund  for  such  purpose 
equal  to  the  amount  of  such  estimate,  as  it  may  have  been  revised  by  the 
controller  under  the  provisions  of  section  eighty-four  of  this  act,  and 
such  item  shall  not  be  reduced  by  such  ordinance  after  revision  by  the 
controller.  Such  board  may  at  its  option  embrace  in  one  order  or  reso- 
lution, and  also  in  one  contract,  any  number  of  streets,  alleys  or  other 
public  places  for  which  the  specifications  for  such  sweeping,  sprinkling 
and  cleaning  are  uniform;  or  such  board  may  include  in  one  resolution 
and  contract  such  streets  as  to  which  the  specifications  for  sprinkling, 
sweeping  or  cleaning  are  not  uniform:  Provided,  That  such  contract  and 
the  bids  therefor  shall  separately  state  the  cost  of  sprinkling  or  sweep- 
ing and  cleaning  streets  or  alleys  which  are  uniform-  with  regard  to 
the  specifications  as  to  such  sprinkling,  sweeping  oi*  cleaning.  In  such 
cases  such  board  may  accept  part  of  such  bid  on  one  group  of  streets 
uniform  in  their  specifications  and  reject  other  parts  of  such  bids  on 
other  groups  of  streets. 

See  notee  to  section  3861,  Burns'  R.  S.  1901. 

3561.  Sprinkling  assessments— When  due. — 137.  In  case  the  cost  of 
street  sprinkling  shall  be  paid  by  assessments,  the  duties  of  the  depart- 
ment of  finance  and  of  the  treasurer,  the  rights  of  contractors,  and  the 
liabilities  of  any  city  in  relation  to  such  sprinkling  assessments,  also  the 
right  of  foreclosure  of  liens  by  suit  and  the  recovery  of  interest,  costs 
and  attorney  *s  fees,  so  far  as  applicable,  shall  be  the  same  as  provided 
for  in  this  act  in  the  case  of  assessments  for  street  improvements,  except 
as  otherwise  herein  provided.  All  street  sprinkling  assessments  for  any 
one  year  shall  be  payable  in  full  on  the  first  Monday  in  November  in  such 
year,  in  the  manner  that  street  improvement  assessments  are  payable. 
But  the  provisions  of  this  act  in  relation  to  the  payment  of  street  im- 
provement assessments  by  installments,  and  the  issuing  of  bonds  to  an- 
ticipate the  same,  shall  have  no  application  to  street  sprinkling  assess- 
ments. 

See  notes  to  section  3862,  Burns*  R.  S.   1901. 

3662.  Lamp  posts — Contracts  and  cost. — 138.  Whenever  the  board  of 
public  works  of  any  city  shall  order  any  street,  alley  or  public  place  to 
be  supplied  with  lamp  posts,  it  may  by  resolution  order  such  lamp  posts 
without  publication  or  notice  or  the  hearing  of  remonstrances.  Contracts 
for  such  lamp  posts  may  be  let  as  other  contracts,  and  the  cost  thereof 
assessed  against  the  owners  of  the  property  benefited,  as  the  cost  of 
street  sprinkling;  and  the  same  shall  be  collected  and  the  department 
of  finance  and  the  treasurer  shall  perform  the  same  duties,  and  the  con- 
tractor shall  have  the  same  rights  as  in  the  ease  of  street  sprinkling 
assessments. 
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WATERWORKS. 

3563.  Waterworks — Control  and  management. — 139.  In  anj  city  of 
the  first,  second,  third  or  fourth  class,  having  waterworks  heretofore 
under  the  control  and  management  of  waterworks  trustees,  such  trustees 
shall  immediately  on  the  appointment  and  qualification  of  the  board  of 
public  works  for  such  city  turn  over  to  such  board  the  possession,  man- 
agement and  control  of  such  waterworks,  together  with  all  books,  papers, 
and  other  property  in  their  charge,  and  shall  at  the  same  time  file  with 
the  mayor  and  common  council  a  final  report  of  all  matters  in  relation 
to  such  waterworks,  and  thereupon  such  board  of  waterworks  trustees 
shall  be  abolished :  Provided,  That  in  any  city  of  the  second  class,  own- 
ing and  operating  its  own  system  of  waterworks,  the  common  council 
may  provide  by  ordinance  for  a  department  of  waterworks  and  place  the 
same  under  the  control  of  a  board  of  three  trustees,  to  be  appointed  by 
the  mayor,  not  more  than  two  of  whom  shall  be  of  the  same  political 
party,  and  who  shall  be  governed  in  their  duties  by  the  provisions  of 
this  act  regulating  the  duties  of  boards  of  public  works  in  the  control 
and  management  of  waterworks.  Each  member  of  such  board  shall  re- 
ceive a  salary  at  the  rate  of  five  hundred  dollars  per  year,  which  may  be 
increased  by  ordinance  to  any  sum  not  exceeding  seven  hundred  dollars 
per  year.  Each  of  such  trustees  shall  before  entering  upon  the  duties  of 
his  ofiSce,  give  bond  in  the  sum  of  five  thousand  dollars,  to  be  approved 
by  the  city  controller,  for  the  faithful  performance  of  their  duties  and 
strict  accounting  for  all  funds  that  shall  come  into  their  hands:  And, 
provided.  That  in  any  city  of  the  second  class  having  a  board  of  water- 
works trustees  elected  by  the  people,  such  trustees  shall  serve  until  the 
next  municipal  election  and  until  their  successors  are  appointed  and 
qualified.  The  board  of  public  works  in  every  city,  except  as  herein  pro- 
vided, shall  manage,  conduct  and  control  the  waterworks  of  such  city, 
furnish  a  supply  of  water,  collect  water  rents,  appoint  all  necessary 
officers  and  agents,  and  remove  any  of  such  appointees  at  any  time.  Not 
more  than  one-half,  as  nearly  as  may  be,  of  the  regular  appointees  of 
the  waterworks  shall  be  taken  from  or  maintained  from  any  one  political 
party.  The  board  of  public  works  shall  be  authorized  to  make  such 
by-laws  and  regulations  as  it  may  deem  necessary  for  the  safe,  econom- 
ical and  efficient  management  and  protection  of  the  waterworks,  and  such 
by-laws  and  regulations  shall  have  the  same  validity  as  ordinances,  when 
not  repugnant  thereto,  or  to  the  constitution  and  laws  of  the  state.  For 
the  purpose  of  paying  the  expense  of  managing  and  operating  the  water- 
works, the  board  of  public  works  shall  have  power  to  assess  and  collect, 
from  time  to  time,  a  water  rent  of  sufficient  amount,  and  in  such  manner 
as  it  may  deem  most  equitable,  upon  all  tenements  and  premises  sup- 
plied with  water,  and  from  manufacturing  establishments  and  railroad 
shops,  and  for  the  supply  of  boilers  and  locomotive  engines,  and  for  all 
other  purposes  tending  to  increase  the  income  of  the  waterworks.  Should 
there  be  any  surplus  money  after  paying  the  expenses  of  operating  the 
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waterworks,  the  same  may  be  applied  to  the  repair,  enlargement  or  ex- 
tension of  the  works,  or  ojf  the  water  supply,  the  payment  of  the  interest 
on  any  loan  made  for  their  construction,  or  for  the  creation  of  a  sink- 
ing fund  for  the  liquidation  of  the  debt.  The  board  of  public  works 
shall  make  monthly  reports  to  the  controller  of  such  city  of  the  receipts 
and  disbursements  of  money  belonging  to  the  waterworks,  and  an  annual 
report  of  the  condition  of  the  same,  which  shall  be  published  with  the 
report  of  the  controller,  as  provided  in  section  eighty-eight,  clause  second, 
of  this  act.  The  board  shall  cause  all  money  collected  for  waterworks 
purposes  to  be  deposited  weekly  with  the  treasurer  of  the  city,  and  the 
receipts  therefor  shall  be  by  the  collector  or  collectors  deposited  with  the 
board  of  public  works,  and  such  board  shall  cause  a  statement  of  the 
amount  of  such  collection  to  be  filed  with  the  city  controller.  All 
moneys  so  deposited  shall  be  kept  a  separate  and  distinct  fund,  subject 
to  the  order  of  such  board.  All  orders  drawn  by  the  board  on  the  treas- 
urer of  the  city  shall  be  signed  by  at  least  two  members  thereof,  coun- 
tersigned by  the  clerk  of  the  waterworks,  and  approved  by  the  controller. 
The  board  of  public  works  is  authorized  to  make  contracts  for  the  erec- 
tion of  waterworks  buildings  and  the  construction  of  settling  basins  and 
other  appendages,  and  the  enlargement  and  repair  thereof;  for  the  pur- 
chase of  machinery  and  the  manufacture  and  laying  down  of  pipes;  for 
the  furnishing  and  supplying  with  connections  of  all  necessary  fire  hy- 
drants for  fire  purposes  and  for  keeping  the  same  in  repair,  and  for  all 
other  purposes  necessary  for  the  full  and  efficient  construction,  manage- 
ment and  operation  of  the  waterworks.  Such  contracts  shall  be  subject 
to  the  ratification,  by  ordinance,  of  the  common  council.  The  common 
council  of  such  city  in  which  waterworks  are  or  may  be  situated,  or  in 
process  of  construction,  shall  appoint  a  committee  of  investigation  of 
all  books  and  papers,  together  with  all  matters  pertaining  to  the  man- 
agement of  the  waterworks  at  least  once  a  year,  or  oftener  if  it  seems 
necessary :  and  every  officer  of  the  waterworks  found  by  such  committee 
to  have  failed  in  his  duties  shall  be  liable  to  removal  from  office  by  the 
mayor.  No  charge  shall  be  made  by  the  board  of  public  works  for  the 
supplying  of  water  for  the  extinguishing  of  fires,  for  supplying  and  fur- 
nishing connections  for  fire  purposes,  for  the  cleaning  of  market  houses 
or  streets,  for  the  use  of  public  buildings,  parks  and  other  grounds  be- 
longing to  the  city,  for  fiushing  out  sewers  or  for  other  sanitary  purposes^ 
All  attachments  of  whatever  nature  made  to  the  water  pipes  or  other 
fixtures  belonging  to  the  waterworks,  whether  intended  for  public  or 
private  use,  shall  be  subject  to  the  same  supervision,  rules  and  regula- 
tions as  are  made  for  the  protection  of  such  waterworks  against  other 
abuse  or  destruction  or  the  inordinate  and  unnecessary  use  or  waste  of 
water;  or  the  board  may  make  special  or  general  rules  and  regulations 
for  such  purposes.  The  board  of  public  works,  before  entering  into  any 
contract  for  work  to  be  done  for  waterworks,  shall  cause  two  weeks' 
notice  to  be  published,  as  provided  in  section  fifty-two  of  this  act,  that 
proposals  will  be  received  by  the  board  for  performing  the  work,  or  the 
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several  parts  of  the  same,  specified  in  such  notice;  and  the  board  shall 
contract  with  the  lowest  bidder,  if,  in  its  opinion,  such  lowest  bidder 
can  be  depended  on  to  do  the  work  with  ability,  promptness  and  fidelity, 
which  contract  shall  be  subject  to  ratification  by  ordinance  of  the  com- 
mon council,  as  heretofore  provided.  If  the  board  is  not  satisfied  to  give 
the  contract  to  the  lowest  bidder,  it  may  give  the  contract  to  the  next 
lowest  bidder,  or  may  decline  to  contract,  and  readvertise.  Such  board 
shall  require  bond  to  be  given  with  good  and  sufficient  surety  for  the 
faithful  performance  of  the  work;  but  no  member  of  the  board  shall  in 
any  wise,  either  directly  or  indirectly,  be  interested  in  any  such  work 
or  become  surety  on  such  bond.  Such  bond  shall  be  approved  by  the 
city  controller  and  mayor.  For  the  purposes  of  paying  the  principal  and 
interest  on  the  money  borrowed  for  the  construction  and  completion  of 
any  waterworks,  or  for  the  purpose  of  repairing  or  rebuilding  the  same, 
a  tax  of  sufficient  amount  shall  be  assessed  by  the  common  council  of 
any  such  city  on  all  taxable  property  of  the  city:  Provided,  The  addi- 
tional special  tax  hereby  authorized  shall  not,  in  any  one  year,  exceed 
fifty  cents  on  each  one  hundred  dollars  of  taxable  property.  The  said 
tax,  when  levied  and  assessed,  shall  be  a  lien  upon  the  property  upon 
which  it  is  levied,  and  charged  against  the  owners  thereof,  and  shall  be 
placed  on  the  city  duplicate  in  separate  account  thereof,  and  be  col- 
lected as  other  taxes.  The  jurisdiction  of  any  such  city  owning  water- 
works shall  extend,  for  the  purpose  of  preventing  and  punishing  any 
pollution  of  the  water,  ten  miles  from  the  corporate  limits  thereof: 
Provided,  That  if  any  person  own  a  water  power,  mill  or  other  property 
within  the  limits  herein  prescribed,  in  the  use  or  management  of  which 
any  stream  of  water  supply  is  polluted  to  such  an  extent  that  the  water 
derived  therefrom  is  thereby  rendered  unfit  for  the  uses  of  such  city, 
such  water  power,  mill  or  other  property  may  be  condemned  for  the 
benefit  of  such  city,  as  other  property  is  condemned  for  public  use.  Upon 
tender  of  the  amount  of  the  appraised  valuation  of  such  property  by  the 
city,  and  refusal  by  the  property  owner  to  accept  the  value  appraised  afore- 
said, the  business  carried  on  and  conducted  on  such  property  may  be 
enjoined  in  any  court  of-  competent  jurisdiction.  In  addition  to  the 
powers  given  in  this  section,  the  board  of  public  works  in  any  such  city 
shall  also  have  and  exercise  all  the  executive  powers  given  in  this  act 
in  relation  to  the  purchase  or  condemnation,  erection  and  management 
of  waterworks,  gas  works,  electric  light  works,  heating  and  power 
plants. 

See  notes  to  sections  3552.  4250.  Burns*  R.  S.  1901. 

See  flections  3724-3727  for  power  of  cities  and  towns  to  construct  waterworks,  gas 
works,  lighting  and  heating  plants. 

Construction  of  statutes  relating  to  the  operation,  leasing  and  purchase  of  water- 
works by  towns.     Vosb  v.  Waterloo  Water  Co.,   163  Ind.  69. 


Digitized  by 


Google 


§    3564  COttPORATIONS — CITIES.  462 

PUBLIC  PARKS. 

3564.  Third,  fourth  and  fifth-class  cities,  control.— 140.  In  cities  of 
the  third  and  fourth  classes,  the  board  of  piJblic  works  shall  have  charge, 
control  and  management  of  ail  public  parks  and  pleasure  grounds  be- 
longing to  any  such  city,  together  with  the  approaches  thereto;  and  shall 
have  power  to  receive,  purchase  and  condemn  land  for  public  parks  as 
in  the  case  of  lands  received,  purchased  or  condemned  for  the  use  of  any 
such  city  for  any  other  public  purpose.  Such  board  of  public  works,  in 
every  such  city,  is  also  given  all  the  executive  powers  and  is 
required  to  perform  all  thb  executive  duties  prescribed  in  sec- 
tions two, hundred  and  fifty-eight  and  two  hundred  and  fifty-nine  of  this 
act  in  relation  to  the  purchase  or  condemnation,  control,  management 
and  care  of  public  parks,  and  for  the  employment  of  a  superintendent 
and  help  necessary  for  that  purpose.  In  cities  of  the  fifth  class,  such 
control,  management  and  care  of  public  parks  and  the  right  to  purchase 
or  institute  proceedings  to  take  lands  therefor,  shall  be  vested  in  the 
common  council  of  any  such  city,  and  committees  and  officers  and  em- 
ployes appointed  or  employed  by  such  committees,  subject  to  the  ap- 
proval of  such  council :  Provided,  Such  committees  shall  receive  no  com- 
pensation for  such  services,  except  their  fixed  salary  as  such  councilmen. 

3565.  First  and  second  class — Department  of  parks. — 141.  In  every 
city  of  the  first  and  second  classes  in  addition  to  the  executive  depart- 
ments hereinbefore  established  by  this  act  in  such  cities,  there  is  hereby 
established  as  one  of  the  executive  departments  a  ** Department  of  Pub- 
lic Parks,"  which  shall  be  under  the  control  of  a  board  of  four  members, 
not  more  than  two  of  whom  shall  be  of  the  same  political  party,  to  be 
appointed  by  the  mayor,  and  to  be  known  as  the  '* Board  of  Park  Com- 
missioners," and  who  shall  serve  without  compensation,  except  their 
actual  expenses,  to  be  approved  by  the  mayor.  Each  member  of  the  said 
board,  before  entering  upon  his  duties,  shall  take  and  subscribe  the  usual 
oath  of  office,  to  be  endorsed  upon  the  certificate  of  his  appointment, 
and  shall  cause  the  same  to  be  filed  with  the  city  clerk.  Any  person  who 
shall  not  file  such  oath  with  the  city  clerk  as  herein  provided  within  ten 
days  after  the  beginning  of  the  term  for  which  he  has  been  appointed, 
or  the  date  of  his  appointment,  if  appointed  after  the  beginning  of  such 
term,  shall  be  deemed  to  have  refused  to  serve  and  the  office  shall  be- 
come vacant. 

3566.  Commissioners,  terms. — 142.  The  first  members  of  such  board 
of  park  commissioners  shall  hold  office  respectively  as  follows:  One  for 
the  term  of  one  year,  one  for  the  term  of  two  years,  one  for  the  term  of 
three  years,  and  one  for  the  term  of  four  years,  from  and  after  the  first 
day  of  February  of  the  year  of  their  appointment.  Where,  in  any  such 
city  of  the  first  or  second  class,  there  has  heretofore  been  established  by 
law  a  board  of  park  commissioners,  consisting  of  four  members,  as  here- 
inbefore provided,  and  where  such  park  commissioners  have  been  ap- 
pointed by  the  mayor  and  are  now  serving  as  such,  each  for  a  term  of 
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four  years,  such  respective  terms  are  hereby  confirmed,  and  such  board 
of  park  commissioners  so  appointed  is  hereby  charged  with  the  duties 
and  powers  herein  declared  for  park  commissioners  in  cities  of  the  first 
class,  as  if  established  and  appointed  under  authority  of  this  act;  and 
after  the  going  into  effect  of  this  act  such  commissioners  so  heretofore 
appointed  shall  have  and  exercise  all  the  powers  and  duties  prescribed 
for  boards  of  park  commissioners  in  cities  of  the  first  class  by  the  pro- 
visions of  this  act.  Annually  thereafter,  on  the  expiration  of  the  re- 
spective terms  aforesaid,  on  or  before  the  first  day  of  February  in  each 
year,  the  mayor  shall  appoint  a  commissioner  or  commissioners  to  fill 
the  vacancies  caused  by  such  Expiration,  and  the  commissioner  or  com- 
missioners so  appointed  shall  hold  ofiice  for  a  term  of  four  years,  be- 
ginning with  the  first  day  of  February  in  the  year  of  appointment,  and 
if  any  vacancy  occur  in  such  board  by  resignation  or  otherwise,  the 
mayor  shall  appoint  one  or  more  commissioners  for  the  residue  of  the 
term,  or  terms,  and  may  also  remove  any  commissioner  but  only  upon 
his  filing  in  writing  with  the  city  clerk  his  reasons  for  such  removal. 

3667.  Officers  of  board— Eeports— Funds.— 143.  The  said  board  of 
park  eonomissioners  in  any  such  city  of  the  first  or  second  class  shall 
choose  one  of  its  members  chairman,  and  may  from  time  to  time  appoint 
a  clerk  and  such  other  employes  as  it  deems  necessary ;  it  may  determine 
the  duties  of  such  appointees  and  may  remove  them  at  pleasure,  and 
make  all  reasonable  rules  and  regulations  not  in  conflict  with  the  laws 
of  the  state  or  the  ordinances  of  such  city.  Such  board  shall  have  a  suit- 
able oflBce  provided  for  it  by  such  city,  where  its  maps,  plans,  docu- 
ments, records  and  accounts  shall  be  kept,  subject  to  public  inspection 
at  all  reasonable  times.  On  or  before  the  first  day  of  December,  each 
year,  such  board  shall  make  a  report  to  the  mayor  of  its  proceedings 
with  a  full  statement  of  its  receipts  and  disbursements  for  the  preceding 
calendar  year.  All  moneys  received  by  the  board  shall  forthwith  be 
paid  into  the  city  treasury,  and  all  expenditures  relating  to  the  parks, 
parkways  and  public  grounds,  boulevards,  driveways  and  other  avenues 
and  places  of  such  city  under  the  control  of  such  department  shall  be 
provided  for  in  the  same  manner  as  the  expenditures  of  the  other  de- 
partments are  provided  for  and  shall  be  paid  from  the  city  treasury, 
when  required,  under  the  same  rules  and  regulations  governing  the  ex- 
penditures of  other  departments  of  such  city.  A  majority  of  the  mem- 
bers shall  constitute  a  quorum,  and  no  action  of  such  board  shall  be 
binding  unless  authorized  by  a  majority  of  the  members  at  a  regular  or 
duly  called  special  meeting  thereof.  But,  in  case  of  a  tie  vote  on  any 
question,  the  mayor  shall  decide.  All  meetings  shall  be  open  to  the 
public. 

3668.  Control  of  parks  and  boulevards— Powers.— 144.  The  said 
board  of  park  commissioners,  in  every  city  of  the  first  or  second  class, 
shall  have  the  exclusive  government,  management  and  control,  subject, 
however,  to  the  laws  of  the  state  and  to  the  powers  of  the  common  coun- 
cil in  relation  thereto,  of  all  the  parks,  parkways,  park  boulevards  and 
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public  playgrounds  of  the  city,  and  also  of  all  public  parks,  driveways 
and  public  grounds  outside  of  the  city,  which  may  be  established  under 
the  provisions  of  this  act,  and  shall  have  full  power  to  enforce  all  laws 
and  ordinances  for  the  proper  use,  regulation  and  government  thereof; 
and  for  all  the  purposes  of  such  government,  maintenance  and  direction 
of  public  use,  such  parts  of  all  roads  or  avenues  as  pass  through  such 
public  grounds  or  parks  shall  be  deemed  to  be  a  part  thereof,  and  shall 
be  under  like  control  and  management  of  the  board  of  park  commis- 
sioners. And  the  said  board  shall  have,  subject  to  the  limitations  afore- 
said, full  and  exclusive  power: 

First.  To  acquire,  lay  out,  improve,  'maintain,  and  regulate  public 
parks,  parkways,  park  boulevards  and  playgrounds  of  such  city,  and  to 
govern,  manage  and  direct  the  public  use  of  the  same. 

Second.  To  make  rules  and  regulations  for  their  proper  management 
and  government. 

Third.  To  appoint  a  superintendent  of  parks  and  such  engineers, 
surveyors,  clerks  and  other  officers  as  the  board  may  deem  expedient, 
and  to  prescribe  and  define  their  respective  duties  and  authorities,  and, 
in  the  absence  of  an  ordinance  therefor,  to  fix  and  regulate  the  compen- 
sation to  be  paid  to  the  several  persons  so  to  be  employed  by  it ;  and  the 
said  board  is  authorized  to  require  from  the  department  of  public  safety 
of  such  city  a  special  detail  of  police  to  execute  the  orders  and  enforce 
the  rules  and  regulations  made  by  the  board  of  park  commissioners,  and 
thereupon  the  board  of  public  safety  shall  detail  policemen  who  shall  be 
constantly  subject  to  the  orders  of  the  board  of  park  commissioners. 
In  case  of  disagreement  between  the  two  departments  as  to  the  number 
or  duration  of  service  of  such  details  of  policemen,  the  mayor  shall  de- 
cide the  matter. 

Fourth.  To  locate,  erect  and  maintain  fountains  in  such  parks  or 
any  of  them,  as  well  as  in  the  streets  and  avenues  which  form  the  boun- 
daries thereof  or  intersect  the  same;  and  to  erect  and  maintain  suitable 
fences  around  such  parks. 

Fifth.  To  seize  and  impound  poultry  or  animals  found  running  at 
large  in  any  of  the  public  parks,  and  to  establish  suitable  places  for  such 
impounding. 

Sixth.  To  lease  any  buildings  or  grounds  belonging  to  such  city 
which  may  be  within  the  limits  of  any  park,  when  the  same  are  not  re- 
quired for  public  use ;  and  to  sell  any  buildings,  improvements  or  mate- 
rials within  the  limit  of  any  park  and  belonging  to  the  city,  which,  in 
the  judgment  of  the  board,  may  not  be  required  for  the  purposes  of  such 
park,  or  for  public  use ;  and  the  proceeds  thereof  shall  be  deposited  with 
the  city  treasurer  to  the  credit  of  the  department  of  public  parks  and 
voted  to  the  improvement  of  such  parks.  In  the  letting  of  any  contract 
for  public  improvements  or  repairs  involving  the  expenditure  of  more 
than  one  hundred  dollars  the  board  of  park  commissioners  shaU  in  the 
matter  of  adopting  plans,  giving  notices  and  receiving  bids,  be  subject 
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ta  the  prcrvisions  of  this  act  governing  similar  action  by  the  board  of 
public  works. 
See  notes  to  section  3904h,  Burns'  R.  S.   1901. 

3569.  Action  for  damages — ^Publication  of  rules. — 145.  The  board  of 
park  commissioners  in  every  such  city  of  the  first  or  second  class  may 
also,  in  the  name  of  the  city,  bring  any  action  which  it  deems  proper,  to 
recover  damages  for  the  breach  of  any  agreement,  express  or  implied, 
relating  to  or  growing  out  of  the  management  or  improvement  of  the 
parks,  streets,  boulevards  and  driveways  under  its  control,  and  for  pen- 
alties for  the  violation  of  any  ordinance,  and  for  injury  to  the  personal 
or  real  property  appertaining  to  the  parks,  streets,  boulevards,  driveways 
or  other  grounds  belonging  thereto,  and  to  recover  the  possession  of  any 
such  property.  All  rules  and  regulations  which  such  board  shall  at  any 
time  adopt  under  and  in  pursuance  of  the  provisions  herein  contained 
shall  be  published  for  at  least  ten  days  in  a  newspaper  of  general  circu- 
lation printed  in  such  city.  The  said  board  shall  have  full,  complete  and 
exclusive  authority,  subject  to  the  laws  of  the  state,  and  the  powers  of 
the  common  council  relating  thereto,  to  expend  for  and  on  behalf  of  such 
city  all  sums  of  money  appropriated  by  the  city  council  from  the  general 
revenues  of  the  city  for  park  purposes,  and  all  money  that  may  be  real- 
ized by  such  board  of  park  commissioners  from  the  sale  of  privileges  in 
the  parks,  or  from  any  other  source,  and  money  realized  from  the  sale 
of  bonds  of  the  city,  and  set  apart  for  park  purposes ;  and  the  common 
council  of  such  city  shall  from  time. to  time  appropriate  out  of  the  gen- 
eral revenues  of  the  city  a  stated  sum  to  be  set  apart  for  the  use  of  the 
department  of  public  parks,  and  may  borrow  money  for  the  use  of  such 
department,  and  may  issue  the  bonds  of  the  city  therefor  as  provided  by 
law  for  the  general  purposes  of  such  city ;  but  the  said  board  shall  have 
no  power  to  contract  debts  beyond  the  amount  so  appropriated.  No 
franchise  shall  be  granted  by  the  city  authorities  for  the  construction 
or  maintenance  of  any  railway  lengthwise  upon  any  parkway  or  park 
boulevards 

3570.  Sale  of  park  land— Authority  over  adjacent  land. — 146.  If 
such  board  of  park  commissioners  in  any  city  of  the  first  or  second  class 
should  wish  to  sell  any  part  of  the  park  lands  now  owned  by  such  city 
or  that  may  hereafter  be  acquired,  it  is  hereby  authorized  to  prepare  an 
ordinance  authorizing  such  sale  and  submit  the  same  to  the  city  council. 
If  the  council  shall  pass  such  ordinance,  such  lands  shall  be  sold  as  other 
lands  of  the  city  are  sold,  and  the  proceeds  of  such  sale  shall  be  expended 
in  the  improvement  of  the  remaining  park  lands  or  in  the  purchase  of 
other  lands  for  park  purposes,  as  such  board  may  deem  for  the  best  in- 
terests of  the  city.  Such  boards  may  establish  a  line  determining  the 
distance  at  which  all  structures  to  be  erected  upon  any  premises  front- 
ing any  park,  parkway  or  park  boulevard  shall  be  erected;  and  may,  in 
the  name  of  the  city,  acquire  by  condemnation  the  right  to  prevent  the 
erection  of,  and  to  require  the  removal  of,  all  structures  outside  of  such 
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lines;  and  when  so  condemned  no  permit  shall  be  issued  authorizinpr  any 
structure  outside  of  the  line  or  lines  so  established.  The  establishing  of 
any  building  line  outside  of  any  boulevard  or  park,  as  herein  provided, 
in  connection  with  the  condemnation  of  the  land  for  the  same,  shall  be 
understood  to  be  the  condemnation  and  the  perpetual  annihilation  of  all 
rights  of  the  owners  of  property  which  shall  front  on  such  park,  parkway 
or  boulevard,  or  across  which  such  building  line  shall  run,  to  erect  any 
building  or  structure  whatever  or  any  part  thereof  between  such  build- 
ing line  and  such  boulevard,  park  or  parkway;  or  such  result  may  be 
accomplished  by  absolute  condemnation  of  the  land,  with  perpetual  and 
irrevocable  free  license  to  use  and  occupy  fifty  feet  in  the  width  of  the 
same  for  all  purposes  except  the  erection  of  buildings  or  other  structures, 
as  such  board  shall  determine  to  be  most  effective.  No  subdivision  into 
lots  of  any  lands,  lying  within  five  hundred  feet  of  such  boulevard,  parks, 
or  parkways  shall  be  valid  without  the  approval  of  such  board  of  park 
commissioners;  and  the  board  shall  also  have  the  power  to  forbid  by 
general  order  or  rules  and  to  abate  any  horseracing,  gambling,  offensive 
or  dangerous  business  or  amusement  within  five  hundred  feet  of  any  such 
boulevard,  park  or  parkway,  and  the  right  to  use  such  adjacent  lands 
for  any  such  purpose  shall  be  deemed  to  be  included  in  any  gift,  donation 
or  assessment  and  condemnation  above  provided  for.  But  no  lawful 
business  carried  on  upon  such  adjacent  lands  at  the  time  of  acquiring 
the  same  shall  be  prohibited  or  abated  without  a  fair  valuation  and  due 
and  full  compensation. 

See  note  to  section  3904n,  Burns'  R.  S.  1901. 

3671.  Wheelways  in  parks. — 147.  The  board  of  park  commissioners 
in  every  city  of  the  first  or  second  class  shall  have  power  to  construct 
and  maintain,  in  connection  with  the  parks  of  any  such  city,  public  paths 
or  wheelways,  for  the  use  of  bicycles  that  are  propelled  by  the  power 
of  the  rider  only  and  shall  have  jurisdiction  for  that  purpose  to  a  dis- 
tance of  ten  miles  from  the  limits  of  such  city.  The  said  board  shall 
have  power  to  acquire  the  necessary  land  for  the  construction  of  such 
paths  or  wheelways,  by  gift,  devise  or  purchase ;  or  if  the  board  can  not 
agree  with  the  owners,  lessees,  or  occupants  of  any  real  estate  over  which 
it  may  desire  to  construct  and  maintain  such  ways,  it  may  procure  the 
condemnation  of  the  same  in  such  manner  as  is  now  or  may  hereafter  be 
provided  by  law  for  the  condemnation  or  land  for  park  or  other  public 
purposes.  Such  paths  or  wheelways  shall  be  open  for  use  by  the  public, 
free  of  charge,  subject  to  such  rules  for  their  protection  and  preserva- 
tion, and  for  the  maintenance  of  order  thereon,  as  may,  from  time  to 
time,  be  prescribed  by  the  board  of  park  commissioners;  and  the  board 
may  appoint  custodians  of  such  ways,  for  the  purpose  of  keeping  them 
in  proper  condition  for  use,  and  for  the  maintenance  of  order  thereon. 
Such  custodians  shall  be  vested  with  police  powers  by  the  board  of  pub- 
lic safety  of  such  city,  and  shall  have  the  same  power  as  peace  officers 
upon  such  ways  as  are  possessed  by  the  regular  police  officers  of  such 
city.  It  shall  be  unlawful  for  any  person,  except  employes  of  such  board 
in  the  line  of  their  employment,  to  ride  or  drive  upon  such  paths  or 
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wheelways  with  any  animal  or  vehicle,  or  for  any  person  to  break  down 
or  remove  any  fence  or  other  protection  erected  to  prevent  encroachment 
upon  any  such  wheelways,  or  to  suffer  or  permit  any  animal  subject  to 
his  or  her  control  to  trespass  or  be  thereon,  or  for  any  person  to  violate 
any  rule  prescribed  by  such  board  for  the  protection,  preservation  and 
beautifying  of  such  paths  or  ways.  It  shall  be  unlawful  for  any  person 
to  maintain  upon  or  along  the  line  of  such  ways  any  building,  room, 
stand,  booth  or  other  place  for  the  sale  of  any  articles  unless  licensed  so 
to  do  by  such  board  of  park  commissioners.  Any  person  violating  any  of 
the  provisions  of  this  act  in  relation  to  public  parks  in  any  such  city, 
or  violating  any  rule  prescribed  by  such  board  of  park  commissioners 
for  the  government  of  those  using  such  parks,  boulevards,  parkways  or 
wheelways,  or  for  the  protection,  preservation  or  beautifying  of  the 
same,  or  for  the  maintenance  of  order  thereon,  and  in  such  parks,  park- 
ways, wheelways  atfd  boulevards,  shall,  on  conviction,  be  fined  not  ex- 
ceeding fifty  dollars. 

3572.  Donations  of  property,  control. — 148.  Beal  and  personal  prop- 
erty may  be  granted,  devised,  bequeathed  or  conveyed  to  any  such  city 
for  park  purposes  or  for  the  improvement  or  ornamentation  of  any  park, 
playground,  boulevard,  pleasureways,  parkways,  wheelways,  or  other 
public  grounds,  or  for  the  establishment  and  maintenance  in  such  parks 
of  gardens  for  horticulture  and  floriculture,  and  of  museums,  zoological 
gardens,  collections  of  natural  history,  observatories,  libraries,  foun- 
tains, monuments  or  works  of  art,  upon  such  trust  or  conditions  as  may 
be  approved  by  the  board  of  park  commissioners  of  such  city;  and  all 
such  property  or  the  rents,  issues  and  profits  thereof  shall  be  subject  to 
the  exclusive  management  and  control  of  the  said  board.  Such  board 
shall  also  provide  such  accommodations,  and  take  such  steps  as  the 
money  at  its  disposal  will  justify,  for  securing  and  preserving  collections 
of  natural  history  and  the  establishment  of  museums  in  the  parks  of  such 
city.  But  all  such  property  and  the  rents,  issues  and  profits  thereof, 
must  be  subject  to  the  management  and  control  of  such  board,  and  may 
be  improved,  added  to  and  changed  in  its  discretion,  and  shall  be  pro- 
tected, preserved  and  arranged  by  such  board  for  public  use  and  enjoy- 
ment, under  such  rules  and  regulations  as  the  board  shall  from  time  to 
time  prescribe.  Admission  to  such  gardens,  museums  and  other  collec- 
tions shall  be  free  to  the  public.  The  board  may  also  agree  for  the  man- 
agement and  maintenance  of  any  of  such  gardens  or  other  institutions, 
with  any  society,  incorporated  or  to  be  incorporated  under  the  laws  of 
this  state;  but  .such  gardens  or  other  institutions  shall  always  remain 
free  to  the  public,  subject  to  the  control  of  the  board  of  park  commis- 
sioners. 

3573.  Power  over  waterwajrs. — 149.  The  said  board  of  park  commis- 
sioners shall  have  power  to  keep  open  rivers  and  streams  or  waterways, 
and  to  prevent  the  deposit  or  maintenance  of  unsightly  or  obnoxious 
material  in  or  along  the  same,  to  provide  for  the  protection  of  the.  banks 
thereof,  and  to  make  such  rules  and  regulations  concerning  such  streams 
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and  the  banks  thereof  as  shall  in  its  judgment  be  necessary  for  such  pur- 
poses ;  and  the  conmnon  council  of  such  city  is  empowered  to  provide  for 
the  enforcement  of  such  rules  by  ordinance  with  suitable  penalties.  Such 
board  shall  have  power  to  provide  for  the  damming  or  changing  the 
course  of  any  river,  stream  or  waterway  within  the  boundaries  of  any 
park,  so  as  to  provide  water  for  use  in  such  park  for  sprinkling,  boating 
or  other  purposes;  also  to  provide  pools  or  artificial  lakes  in  such  parks; 
and  to  construct  all  necessary  bridges  and  viaducts  over,  or  tunnels 
under,  rivers,  water  courses  or  railroads  within  or  bordering  on  the  line 
of  such  parks,  boulevards  or  pathways. 

3574.  Condemnation  of  land. — 150.  The  said  board  of  park  commis- 
sioners are  authorized  to  exercise  the  power  of  eminent  domain  within 
such  city,  for  the  purpose  of  carrying  out  any  of  the  provisions  of  this 
act.  And  in  case  said  board  of  park  commissioners  can  not  agree  with 
the  owners,  lessees  or  occupants  of  any  real  estate  selected  by  them  for 
the  purpose  herein  set  forth,  they  may  proceed  to  procure  the  condemna- 
tion of  the  same  as  hereinafter  provided,  and  in  addition  thereto,  when 
not  in  conflict  nor  inconsistent  with  the  express  provisions  of  this  act, 
may  proceed  under  the  general  laws  of  the  state  of  Indiana  for  condemn- 
ing the  right  of  way  for  the  purposes  of  internal  improvement,  which 
may  be  in  force  at  the  time,  and  the  provisions  of  such  laws  are  hereby 
extended  to  park  boulevards,  parks,  parkways,  and  park  cimmissioners 
to  be  created  by  this  act,  so  far  as  the  same  are  not  in  conflict  or  incon- 
sistent with  the  terms  of  this  act. 

3675.  Boulevard  assessment  —  Damages  —  Benefits. — 151.  Whenever 
said  board  of  park  commissioners  shall  by  resolution  determine  to  con- 
struct a  boulevard  it  shall  adopt  plans  and  specifications  therefor  and 
require  its  superintendent  and  engineer  to  submit  his  estimate  of  the 
cost  thereof.  Should  said  board  desire  to  condemn  any  grounds  selected 
by  them  for  the  purpose  of  a  boulevard  or  shall  have  selected  any  grounds 
for  such  purposes  and  secured  a  contract  or  agreement  for  the  same  by 
purchase  or  otherwise,  they  may  apply  to  the  judge  of  the  circuit  court 
for  the  county  in  which  the  real  estate,  or  the  real  estate  to  be  affected 
thereby,  may  be  situated  for  the  appointment  of  three  disinterested  free- 
holders of  said  county  as  assessors,  and  thereupon  such  court  shall  ap- 
point three  assessors,  qualified  as  aforesaid,  for  the  purposes  pro- 
vided in  this  act.  The  said  assessors  shall  proceed  to  assess  dam- 
ages and  benefits  upon  the  property  or  appurtenances  thereto  belonging, 
by  them  deemed  to  be  injured  or  benfited  by  reason  of  the  improvements 
occasioned  by  the  location  and  construction  of  such  boulevard  as  near 
as  may  be  in  proportion  to  the  injuries  or  benefits  resulting  thereto: 
Provided,  That  not  more  than  fifty  per  cent,  of  the  cost  of  any  such  loca- 
tion and  construction  in  the  aggregate  shall  be  assessed  as  benefits  and 
the  remaining  cost  thereof  shall  be  paid  out  of  the  general  fund  of  such 
city:  Provided,  further,  That  all  the  said  assessments  of  benefits  shall  be 
made  upon  all  of  the  lots  and  lands  situated  within  six  hundred  feet  of 
the  boundary  of  such  boulevard  in  proportion  to  the  benefits  received: 
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And,  provided,  further.  That  no  assessment  of  benefits  shall  be  made  in 
excess  of  fifteen  per  cent,  of  the  value  of  the  land  so  assessed  exclusive 
of  the  improvement  upon  the  land  so  assessed.     The  damages,  if  any, 
occasioned  by  the  taking  or  condemnation  of  the  land  or  easement  as 
aforesaid  and  in  general  the  form  and  the  particulars  of  such  proceedings 
and  assessments,  when  not  inconsistent  with  this  act,  shall  be  as  near  as 
may  be  the  same  as  required  by  the  laws  in  force  at  the  time  governing 
such  city  for  the  condemnation  of  land  for  and  laying  out  of  streets. 
Whenever  said  board  of  park  commissioners  shall  have  determined  to 
have  condemned  any  ground  selected  by  them  for  park  purposes,  they 
shall  proceed  to  acquire  or  condemn  said  grounds  in  the  same  manner 
as  is  herein  provided  for  the  condemnation  of  lands  for  boulevards,  ex- 
cept that  the  entire  cost  thereof  shall  be  paid  out  of  the  funds  of  said 
city:     Provided,  That  any  aggrieved  party  in  such  condemnation  pro- 
ceedings shall  on  appeal  to  the  circuit  court  be  entitled  to  a  trial  by  jury. 
3676.    Powers  and  duties  of  assessors. — 152.  Before  entering  upon  the 
duties  of  their  oflSce,  said  assessors  shall  make  oath,  before  the  clerk  of 
said  county,  faithfully  and  impartially  to  discharge  the  duties  of  their 
office.    They  shall  give  at  least  ten  days'  notice  in  at  least  one  of  the 
daily  papers  published  in  such  city,  of  the  time  and  place  for  their  meet- 
ing for  the  purpose  of  making  such  assessment,  and  may  adjourn  from 
time  to  time  until  the  same  shall  be  completed.    In  making  such  assess- 
ment said  assessor  shall  estimate  the  value  of  the  several  lots,  blocks,  and 
parcels  of  land  deemed  benefited  as  aforesaid,  and  shall  include  the 
same,  together  with  the  amount  assessed  as  benefits,  in  the  assessment 
roll,  and  shall  estimate  the  damages  to  the  several  lots,  blocks  and  par- 
cels of  land,  which  shall  be  taken  or  injuriously  affected  by  said  improvo- 
ment,  and  shall  include  the  samie,  together  with  the  several  amounts  as- 
sessed as  damages  in  said  assessment  roll.    All  parties  may  appear  before 
said  assessors  and  be  heard  touching  any  matter  connected  with  the  as- 
sessment.    When  the  same  shall  be  completed  by  the  said  assessors  it 
shall  be  signed  by  said  assessor  and  returned  to  said  board  of  park  com- 
missioners, who  shall  fix  a  day  upon  which  they  will  review,  revise  and 
correct  such  assessment,  and  shall  give  at  least  ten  days'  notice  by  pub- 
lication in  some  daily  newspaper  published  in  such  city,  of  the  time 
and  place  when  said  commissioners  will  meet  and  consider  said  assess- 
ment.   The  said  commissioners  shall  have  power  to  adjourn  such  hearing 
from  time  to  time  and  in  their  discretion  to  revise  and  correct  the  as- 
sessment as  to  damages,  benefits,  or  otherwise,  and  confirm  or  amend  the 
same,  or  refer  the  same  back  to  said  assessors  for  revisal  or  direct  a  new 
assessment  to  be  made ;  said  assessment,  when  confirmed  by  said  commis- 
sioners, shall  be  final  and  conclusive  upon  all  parties  interested  therein, 
except  as  hereinafter  provided.    When  such  assessment  is  confirmed  by 
said  commissioners  they  shall  make  a  copy  thereof  as  corrected  by  them 
and  file  the  same,  together  with  their  certificate  of  confirmation,  in  the 
court  which  shall  have  appointed  such  assessors;  and  they  shall  also  file 
therewith  all  such  objections  as  shall  have  been  made  to  them,  in  writ- 
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ing,  to  said  assessment  at  the  hearing  hereinbefore  provided  for.  Said 
board  shall  thereupon  give  at  least  ten  days'  notice  in  one  or  more  of  the 
daily  papers  published  in  such  city,  of  the  filing  of  said  assessment  roll, 
and  that  they  will  on  a  day  therein  named,  apply  to  such  court  for  con- 
firmation of  the  same,  which  notice  shall  be  published  at  least  ten  days 
before  the  time  fixed  for  such  application.  Said  court  shall  have  the 
power  to  revise,  correct,  amend  or  confirm  said  assessment  in  whole  or  in 
part  and  may  make  or  order  a  new  assessment,  in  whole  or  in  part,  and 
revise  and  confirm  the  same  upon  like  notice.  All  parties  may  appear 
before  the  said  circuit  court  either  in  person  or  by  attorney,  when  such 
application  shall  be  made,  and  may  object  to  said  assessment,  either  in 
whole  or  in  part,  provided  all  objections  be  in  writing  and  shall  be  filed 
at  least  three  days  before  the  time  fixed  for  application,  and  shall  specify 
the  lot,  block  or  parcel  of  land  on  behalf  of  which  objection  is  made,  and 
any  party  so  objecting  shall  be  entitled  to  a  trial  by  jury  of  the  objection 
so  made.  After  the  confirmation  of  the  said  assessment  the  clerk  of  the 
said  circuit  court  shall  file  a  copy  thereof  under  the  seal  of  the  said  court 
with  the  department  of  finance,  and  from  that  time  the  respective 
amounts  of  the  benefits  therein  assessed  shall  severally  be  liens  superior 
to  all  other  liens,  except  taxes,  against  the  respective  lots  or  parcels  of 
land  upon  which  they  are  assessed.  Said  department  of  finance  shall 
at  once  prepare  a  duplicate  of  said  assessment  roll  of  benefits,  the  same 
to  be  known  as  the  local  assessment  duplicate,  and  deliver  the  same  to 
the  treasurer.  The  duties  of  the  treasurer  and  the  department  of  finance, 
in  respect  thereto,  shall  be  the  same  as  are  or  may  be  hereinafter  pre- 
scribed by  law  in  such  cities  with  regard  to  assessments  for  street  im- 
provements. Said  assessments  or  benefits  shall  be  due  and  payable  to 
the  treasurer  from  the  time  of  the  delivery  of  said  assessmeijit  duplicate 
to  the  treasurer.  H  not  paid  within  sixty  days  thereafter  such  city, 
by  its  attorney  shall  proceed  to  foreclose  the  liens  in  a  court  of  competent 
jurisdiction  as  mortgages  are  foreclosed,  with  similar  rights  of  redemp- 
tion, and  have  the  same  sold  to  pay  such  assessments,  such  city  shall  re- 
cover costs,  with  reasonable  attorney's  fee,  and  interest,  from  the  expi- 
ration of  sixty  days,  hereinbefore  allowed  for  payment  at  the  rate  of  six 
per  cent,  per  annum.  In  all  cases  where  the  party  against  whom  the 
assessment  is  made  is  a  resident  of  such  city,  demand  for  the  payment 
of  the  same  shall  be  made  by  delivery  to  him  personally,  or  leaving  at 
his  last  and  usual  place  of  residence,  a  notice  of  such  assessment  and  de- 
mand for  payment :  Provided,  That  all  persons  assessed  for  benefits  may 
within  thirty  days  after  the  .confirmation  of  such  assessments  as  afore- 
said avail  themselves  of  the  payment  of  such  assessments  in  installments 
in  the  same  manner  as  provided  for  the  payment  of  assessments  made 
for  the  improvement  or  paving  of  streets  in  such  cities. 

3677.  Payment  of  damages— Certificates— Benefits.— 153.  Said  board 
of  park  commissioners  shall  have  power  to  determine  what,  if  any  part 
of  the  damages  awarded,  shall  be  paid  out  of  the  funds  set  apart  for  the 
use  of  said  board  by  the  common  council,  or  received  from  other  sources. 
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All  benefits  assessed  and  collected  by  the  treasurer  shall  be  subject  to 
draft,  in  the  usual  manner,  upon  certificate  by  the  board  of  park  com- 
missioners in  favor  of  the  person  to  whom  damages  may  have  been 
awarded.  Any  surplus  remaining  above  actual  awards  shall  belong  to 
the  general  park  fund,  and  be  subject  to  the  control  of  the  said  board 
of  park  commissioners.  Said  board  may  delay  proceedings  until  such 
benefits  have  been  collected.  It  shall  be  the  duty  of  the  board  of  park 
commissioners,  upon  the  completion  of  the  award  of  damages,  or  when- 
ever the  time  for  delay  as  above  mentioned  shall  have  expired,  to  make 
out  certificates  for  the  proper  amounts  and  in  favor  of  the  proper  per- 
sons, upon  the  presentation  of  wliich  to  the  head  of  the  department  of 
finance,  and  such  persons  shall  be  entitled  to  a  warrant  on  the  city  treas- 
ury. Such  certificates  or  vouchers  shall,  twhenever  practicable,  be  ten- 
dered actually  to  the  person  entitled  thereto,  but  where  this  is  imprac- 
ticable the  same  shall  be  kept  for  such  persons  in  the  oflSce  of  the  board 
of  park  commissioners  and  the  making  and  fixing  of  such  certificates 
shall,  in  all  cases,  be  deemed  to  be  a  valid  and  effectual  tender  to  the 
person  entitled  thereto,  and  the  same  shall  be  delivered  to  him  on  re- 
quest. In  case  of  dispute,  or  doubt  as  to  which  of  the  various  persons 
said  money  shall  be  paid,  said  board  shall  make  out  the  certificate  in 
favor  of  the  city  attorney  for  the  use  of  the  persons  entitled  thereto, 
and  said  attorney  shall  thereupon  draw  the  money  and  pay  the  same  into 
court  in  a  proper  proceeding,  requiring  the  various  claimants  to  inter- 
plead and  have  their  respective  rights  determined.  In  any  case  where 
an  injunction  is  obtained  because  damages  have  not  been  paid  or  ten- 
dered, said  board  shall  tender  such  certificate  for  the  amount  thereof 
with  interest  from  the  time  of  entry  upon  the  property,  if  any,  has  been 
made,  and  all  accrued  costs,  and  thereupon  the  injunction  shall  be  dis- 
solved. "  The  pendency  of  an  appeal  shall  not  affect  the  validity  of  a 
tender  made  under  this  section,  but  such  city  shall  be  entitled  to  proceed 
with  its  appropriation  of  the  property  in  question. 

3678.  Payment  to  owners — Title  to  lands. — 154.  From  the  funds  de- 
rived from  such  assessments  and  from  the  other  funds  of  such  city  ap- 
plicable to  such  purpose  the  said  board  of  park  commissioners  shall  pay 
to  the  parties  entitled  thereto  the  amounts  respectively  due  them  for 
any  lands  so  taken.  In  case  said  lands  or  any  part  thereof  are  secured 
by  purchase  or  contract  such  payment  shall  be  made  according  to  the 
terms  of  such  contract,  and  in  case  of  any  lands  taken  by  condemnation 
as  herein  provided  the  amount  of  damages  so  assessed  shall  be  paid  or 
tendered  as  herein  provided,  within  ninety  days  after  the  final  deter- 

'  mination  of  the  proceedings  herein  provided,  and  thereupon  the  title  of 
such  lands,  ways,  building  lines,  easements,  boulevards  and  parks,  or 
that  portion  thereof  so  paid  for  or  otherwise  acquired  for  such  purpose, 
shall  become  fixed  and  vested  in  such  city  in  the  manner,  to  the  extent, 
for  the  purpose  and  subject  to  the  limitations  hereinbefore  provided. 

3679.  Eecording  land  descriptions. — 155.  Within  sixty  days  after 
any  land  or  right  therein  is  acquired  or  taken  under  this  act  the  board 
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shall  file  and  cause  to  be  recorded  in  the  recorder's  office  in  the  county 
in  which  the  land  is  situated  a  description  thereof  sufficiently  accurate 
.  for  its  identification,  with  a  statement  of  the  purpose  for  which  it  is 
required  or  taken,  which  shall  be  signed  by  a  majority  of  the  board. 

HARBORS. 

3680.    Construction  or  improvement  of  harbors. — 156.    Any  city  situ- 
ated upon  or  adjoining  any  harbor  connected  with  a  navigable  stream  or 
lake,  or  upon  any  natural  watercourse,  which,  by  dredging  or  otherwise,, 
may  be  made  into  a  harbor,  is  hereby  authorized  to  construct  a  new  har- 
bor, or  to  extend,  widen,  deepen,  repair  or  otherwise  improve  any  harbor 
now  or  hereafter  made,  or  in  process  of  construction;  and,  for  that  pur- 
pose, may  loan  the  credit  of  the  city,  as  is  now  provided  by  law  in  cases 
of  other  public  improvements.  Such  city  may  undertake  and  perform  the 
work  of  constructing  or  improving  such  harbor  without  letting  the  same 
on  contract,  if  the  common  council  shall  deem  best;  in  which  case  the 
work  shall  be  under  the  supervision  of  the  board  of  public  works,  or,  in 
cities  of  the  fifth  class,  a  committee  of  the  council,  as  in  case  of  other 
public  improvements.  Estimates  of  work  on  which  payment  is  demanded 
shall  be  made  by  the  city  civil  engineer  and  approved  by  the  proper 
board  or  committee,  as  in  other  cases.    If  such  work  is  let  by  contract 
the  same  shall  first  be  advertised ;  and  in  all  cases,  plans  and  specifications 
shall  first  be  prepared  and  placed  on  file,  and  bonds  shall  be  required  of 
contractoi-s,  as  in  other  cases.    The  right  of  the  city  to  condemn  neces- 
sary land,  buildings,  waterways  and  other  property  shall  be  the  same 
as  in  condemnation  of  such  property  in  case  of  the  opening  of  streets. 
All  cities  adjacent  to  or  within  which  any  public  harbor  may  be  located^ 
or  may  hereafter  be  constructed,  shall  have  power  to  regulate  all  harbor 
channels,  slips,  or  other  water-ways,  sea  walls  and  docks,  and  to  repair 
those  already  constructed,  and  may,  by  ordinance  or  resolution,  compel 
all  land  owners  whose  lands  border  on  such  harbor,  channels,  slips  or 
water-ways,  to  make  and  construct  proper  sea  walls  and  docks,  so  as  to 
prevent  the  washing  or  filling  in  of  earth  or  other  substance  into  such 
harbor,  channels,  slips  or  water-ways.     Such  ordinance  or  resolution 
shall  prescribe  the  manner  in  which  such  work  shall  be  done  by  such 
property  owner  or  owners,  the  notice  to  be  first  given  them;  and  in  case, 
or  failure  or  refusal  of  any  such  property  owner  to  do  such  work,  shall 
provide  for  doing  the  same  by  contract,  let  to  the  lowest  and  best  bidder 
and  shall  provide  further  for  the  assessment  of  benefits  and  damages  for 
the  construction  of  such  work,  and  for  the  collection  of  assessments   • 
therefor,  by  placing  the  same  upon  the  tax  duplicate,  or  by  foreclosure 
of  lien,  and  for  the  issue  of  bonds  to  be  paid  out  of  such  assessments,  all 
as  provided  for  in  this  act  concerning  streets  and  other  public  ^improve- 
ments, so  far  as  such  provisions  are  applicable  thereto  and  in  aid  thereof. 
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LEVEES. 

3681.    Constraotion  of  levees— Procedure.— 157,    Whenever  the  board 
of  public  works  of  any  city  of  the  second,  third  or  fourth  class,  or  the 
common  council  of  any  city  of  the  fifth  class,  is  of  opinion  that  the  con- 
struction, maintenance,  repair  or  improvement  of  any  levee  is  neces- 
sary for  the  protection  of  the  city  or  the  property  within  the  corporate 
limits  thereof,  such  board  or  common  council  may,  by  resolution,  cause 
surveys  and  estimates  of  the  cost  thereof  to  be  made ;  and,  on  the  return 
of  such  surveys  and  estimates,  such  city  may  provide  by  ordinance  for 
doing  the  work  by  contract,  and  may  appropriate  money  therefor  from 
the  general  funds,  or  may  levy  a  tax  therefor,  not  exceeding  four  per 
cent,  on  the  valuation  of  property  in  such  city,  or  may  provide  for  the 
expense  of  such  work  by  assessment  of  benefits  on  the  property  benefited 
as  in  the  case  of  the  opening  or  improvement  of  streets :    Provided,  That 
the  taxes  and  benefits  assessed  may  be  divided  into  not  exceeding  six 
equal  parts  and  be  collected  and  paid  in  annual  installments.    The  whole 
tax  and  benefits  may  be  anticipated  in  contracting  for  work  and  to  the 
extent  anticipated  shall  be  irrevocably  appropriated  to  such  payment 
until  completed.    For  the  purposes  herein  provided  the  jurisdiction  of 
the  city  is  extended  four  miles  beyond  the  corporate  limits  and  the  lands 
to  be  protected  may  all  be  assessed  with  benefits.    And  authority  is  given 
to  the  city  to  enter  upon  the  lands  and  make  surveys,  doing  no  unneces- 
sary damages  and  to  purchase,  receive  conveyances  of  and  hold  the 
necessary  lands  for  right  of  way,  and  construction  and  maintenance. 
In  case  such  lands  cannot  be  so  obtained  by  contract,  they  may  be  con- 
demned and  taken  by  the  city  as  railroad  corporations  are  authorized 
by  law  to  condemn  and  take  real  estate  for  right  of  way  and  other 
railroad  purposes,  except  that  the  surveys,  location  and  plan  of  the 
lines  or  a  copy  thereof  shall  be  filed  in  the  recorder's  oflSce  of  the  county 
and  in  the  city  clerk's  ofiSce  and  no  other  map  or  profile  shall  be  re- 
quired ;  which  survey  and  plan  shall  be  certified  by  the  city  clerk,  under 
seal,  as  the  survey  and  plan  adopted  by  the  common  council  or  a  true  copy 
thereof.     The  city  clerk  shall  copy  from  the  duplicate  the  lands  and 
benefits  assessed  outside  of  the  corporate  limits  of  the  city  and  cer- 
tify the  same  under  the  seal  of  the  city  and  deposit  the  same  with  the 
county  treasurer  in  his  oflSce,  and  it  shall  be  his  duty  to  collect  the  same 
annually  as  required  by  ordinance  under  this  act  and  pay  the  money 
to  the  city  treasurer  when  requested  by  him,  deducting  the  fees  allowed 
by  law  for  collecting  other  taxes.    And  the  duplicate  required  by  this  act 
and  said  transcript  filed  in  the  county  treasurer's  oflBce  shall  be  due  no- 
tice of  the  lien  of  taxes  and  benefits  assessed.     The  county  treasurer 
shall  report  to  and  make  settlement  with  the  common  council  as  to  such 
benefits  the  same  as  he  is  required  by  law  to  do  with  the  board  of 
commissioners   and  shall   advertise   and  with   the   county  auditor  sell 
the  lands  of  delinquents  as  required  by  law  for  other  delinquent  taxes 
and  make  certificates  of  purchase  and  conveyance  as  required  by  law, 
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with  like  force  and  effect.  All  provisions  of  this  act  for  the  appropria- 
tion of  lands  for  the  opening  of  streets  and  for  the  assessment  of  ben- 
efits and  damages  therefor,  and  all  provisions  for  the  improvement  of 
streets,  so  far  as  applicable,  are  hereby  extended  to  proceedings  for 
the  construction  of  such  levees  and  the  taking  of  lands  therefor,  and 
for  the  repair  and  improvement  of  the  same. 

See  sectioiis  3546-3558  as  to  powers  to  construct  levees  and  improve  watercourses. 

DEPARTMENT  OF  PUBLIC  SAFETY. 

3682.  Board  of  public  safety— Appointment. — 158.  The  department 
of  public  safety  shall  be  under  the  charge  of  a  board  of  three  commis- 
sioners to  be  appointed  by  the  mayor  of  such  city,  as  hereinbefore  pro- 
vided :  Provided,  however.  That  in  cities  of  the  third  class,  on  the  adop- 
tion of  an  ordinance  therefor,  and  in  cities  of  the  fourth  class  without  such 
ordinance,  the  board  of  public  works,  in  addition  to  its  powers  and 
duties  as  such  board,  shall  exercise  all  the  powers  and  perform  all  the 
duties  in  this  act  assigned  to  and  required  of  the  board  of  public  safety. 
Not  more  than  two  of  such  conunissioners  shall  be  of  the  same  political 
party.  Such  commissioners  shall  each  give  bond  to  such  city  in  the  sum 
of  three  thousand  dollars,  to  be  approved  by  and  filed  with  the  city 
controller,  for  the  faithful  performance  of  their  duties  respectively, 
as  required  by  this  act  and  by  ordinance.  Such  board  shall  have  the 
care,  management,  supervision  and  exclusive  control  of  all  matters 
and  property  relating  to  or  connected  with  the  fire  and  police  forces, 
to  the  fire-alarm  telegraph,  fire  escapes,  the  inspection  of  buildings 
and  boilers,  market  places  and  the  food  sold  therein,  and  to  pounds 
and  prisons.  Such  board  shall  have  power  to  purchase  all  necessary 
supplies  and  apparatus  and  make  all  repairs  needed  in  its  department, 
subject  to  the  same  provisions  as  are  in  this  act  prescribed  for  the  exer- 
cise of  similar  powers  by  the  department  of  public  works.  Such  com- 
missioners, in  cities  of  the  first  class,  shall  receive  an  annual  salary 
of  six  hundred  dollars  each;  and,  in  cities  of  the  second  and  third 
classes,  an  annual  salary  of  four  hundred  dollars  each.  Such  salaries 
shall  be  in  full  compensation  whatever  for  all  services  of  such  com- 
missioners. All  persons  so  appointed  shall  serve  during  good  behavior 
and  shall  be  of  good  moral  character  and  be  able  to  speak  and  write 
the  English  language.  Such  commissioners  shall  have  power,  for  cause 
assigned  on  a  public  hearing,  and  on  due  notice  according  to  rules 
to  be  promulgated  by  them,  to  remove  or  suspend  from  oflB-ce,  or  for  a  deh- 
nite  period  deprive  of  pay,  any  officer  or  member  of  such  police  force, 
except  that  detectives  may  be  dismissed  at  any  time  by  said  commis- 
sioners, and  they  shall  have  power  to  make  general  and  special  rules 
and  regulations  for  the  government  and  discipline  of  said  force,  and  to 
make  and  promulgate  general  and  special  orders  to  said  force,  through 
the  superintendent  of  police,  who  shall  be  the  executive  head  of  the 
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force:  And,  provided,  further.  That  in  any  city  in  which  a  board  of 
metropolitan  police  commission  is  now  or  may  hereafter  be  established 
by  law  such  board  of  metropolitan  police  commissioners  shall  have 
full  control  and  management  of  the  police  officers  of  such  city  in  accord- 
ance with  the  laws  providing  for  the  creation  of  such  boards  and  prescrib- 
ing the  duties  of  such  police  commissioners,  and  nothing  herein  shall  be 
construed  as  affecting  the  control  or  management  of  the  police  department 
in  any  city  or  cities  now  or  hereafter  operating  under  the  laws  estab- 
lishing such  board  of  police  commissioners. 

How  right  of  metropolitan  police  commissionersi  to  hold  office  may  be  tested. 
Staite  T.  Reardon,  161  Ind.  240. 

3583.  Bules,  quorom,  clerk,  police,  firemen,  salaries. — 159.  Any  two 
of  the  commissioners  of  public  safety  shall  constitute  a  quorum.  They 
shall  adopt  rules  and  regulations  with  regard  to  the  time  of  the  holding 
of  regular  and  called  meetings  and  of  giving  notice  thereof;  and  shall 
elect  one  of  their  number  as  chairman  who  shall  hold  such  position  as  long 
as  may  be  prescribed  by  the  rules  of  the  board.  The  commissioners 
shall  cause  all  of  their  proceedings  to  be  recorded.  In  cities  of  the 
third  and  fourth  classes,  they  shall  designate  one  of  their  number  to 
act  as  clerk ;  but,  in  cities  of  the  first  and  second  classes,  the  board  may 
appoint  as  clerk  a  person  not  a  member  of  the  board.  Such  clerk,  in 
such  cities  of  the  first  and  second  classes  shall  receive  a  salary  of  one 
thousand  dollars  a  year,  which  may  be  increased  by  ordinance  to  a 
sum  not  exceeding  fifteen  hundred  dollars.  He  shall  give  bond  for  the 
faithful  discharge  of  his  duties  as  clerk  of  the  board  of  safety  in  the 
sum  of  five  thousand  dollars,  to  be  approved  by  the  mayor  and  filed 
with  the  city  controller.  Such  commissioners  shall  act  only  as  a  board, 
and  no  member  thereof  shall  have  power  to  bind  the  board,  or  the 
city,  except  pursuant  to  a  resolution  entered  in  the  records  of  the  board 
authorizing  him  to  act  in  that  behalf  as  its  authorized  agent.  The  board 
shall  appoint  a  chief  of  police,  a  chief  of  the  fire  force  and  all  other 
officers,  members  and  employes  of  such  fire  and  police  forces,  together 
with  a  market  master,  station-house  keeper,  and  other  officials  that 
may  be  found  necessary  for  such  department  of  public  safety.  The 
annual  pay  of  all  policemen,  firemen  and  other  appointees  shall  be  fixed 
by  ordinance  of  the  common  council ;  and  it  shall  be  lawful  in  such  ordi- 
nance to  grade  the  members  of  such  forces  and  to  regulate  their  pay. 
not  only  by  rank,  but  by  their  length  of  service.  In  default  of  any  ordi- 
nance fixing  the  compensation  of  any  member  of  such  fire  or  police  force, 
such  commissioners  shall  have  the  power  to  fix  the  same,  subject  to 
change  by  ordinance.  The  commissioners,  subject  to  ordinance,  may 
also  fix  the  number  of  members  of  such  fire  and  police  forces,  and  the 
number  of  appointees  for  other  purposes.  They  shall,  in  like  manner, 
divide  such  city  into  police  precincts  and  fire  districts;  and  they  shall 
have  power,  subject  to  the  laws  of  the  state  and  the  ordinances  of  the 
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city,  to  make  and  promulgate  rules  and  regulations  for  the  appointment 
of  members  on  such  forces,  and  for  their  government:  Provided,  That 
that  such  forces  shall  be,  as  nearly  as  possible,  equally  divided  politically, 
and  no  member  thereof  shall  be  dismissed  except  for  cause,  as  provided 
in  the  next  section.  The  chief  of  police  shall  have  exclusive  direction  and 
control  of  the  police  force,  and  the  chief  of  the  fire  force  shall  have  exclu- 
sive control  and  charge  of  such  fire  force,  subject  to  the  rules,  regula- 
tions and  orders  of  the  department  of  public  safety.  In  time  of  peril, 
danger,  riot,  extensive  conflagration,  disorder,  or  the  apprehension  there- 
of, the  chief  of  the  fire  force  and  the  chief  of  the  police  force  shall, 
for  the  time  being,  be  subordinate  to  the  mayor  and  obey  his 
orders  and  directions,  anything  to  the  contrary  in  this  act  or  in  the 
ordinances  of  such  city,  or  in  the  regulations  or  orders  of  such  commis- 
sioners of  public  safety,  to  the  contrary  notwithstanding. 

3584.  Fire  and  police  forces— Bemovals. — 160.  Every  member  of  the 
fire  and  police  forces,  and  all  other  appointees  of  the  commissioners  of 
public  safety,  shall  hold  oflBce  until  they  are  removed  by  the  board. 
They  may  be  removed  for  any  cause  other  than  politics,  after  an  oppor- 
tunity for  a  hearing  is  given,  if  demanded,  and  the  written  reasons  for 
such  removal  shall  be  entered  upon  records  of  such  board.  On  the  con- 
viction of  a  member  of  the  said  fire  or  police  force  of  any  criminal 
offense  or  neglect  of  duty,  or  of  the  violation  of  rules,  or  neglect  or 
disobedience  of  orders,  of  incapacity,  or  absence  without  leave,  or  im- 
moral conduct,  or  conduct  injurious  to  the  public  peace  or  welfare,  or  con- 
duct unbecoming  an  oflScer,  or  other  breach  of  discipline,  such  com- 
missioners shall  have  power  to  punish  the  offending  party  by  repri- 
mand, forfeiture,  suspension  without  pay,  dismissal,  or  by  reducing  him 
to  a  lower  grade  and  pay.  Upon  any  investigation  of  the  conduct 
of  any  member  of  the  fire  or  police  forces  or  upon  the  trial  of  any  charge 
preferred  against  any  member  of  either  of  such  forces,  such  board  of 
commissioners  shall  have  power  to  compel  the  attendance  of  witnesses, 
and  the  production  of  books,  papers  and  other  evidences,  at  any  meet- 
ing of  such  board,  and  for  that  purpose  may  issue  subpoenas  and 
cause  the  same  to  be  served  and  executed  in  any  part  of  the  county 
where  such  city  is  located.  The  provisions  of  section  fifty-four  of 
this  act,  in  respect  to  any  witness  who  shall  refuse  to  testify,  or  to 
produce  books  or  papers  in  his  possession  or  under  his  control,  in 
investigation  and  impeachment  proceedings  before  the  common  council, 
or  any  committee  thereof,  so  far  as  applicable,  shall  govern  in  like  cases 
before  such  board  of  public  safety;  and  the  proper  court  may  ?iompel 
by  attachment,  commitment  or  other  punishment  in  compliance  with 
its   orders. 

Construction  of  statute  regulating  the  terms  of  policemen  and  firemen  and  power 
of  boaxd  of  safety  to  remove  such  ofiScers.     Roth  v.  State,   158  Ind.  242. 

3586.  Powers  of  policemen. — 161.  The  officers  and  members  of  the 
police  force  of  every  city  shall  possess  all  the  common  law  and  statutory 
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powers  of  constables,  except  in  relation  to  the  service  of  civil  process; 
and  any  warrant  of  search  or  arrest,  issued  by  any  judge,  or  magis- 
trate, or  justice  of  the  peace  of  this  state,  may  be  executed  in  any  part 
thereof  by  any  member  of  such  police  force,  subject  to  the  laws  of 
this  state  governing  arrest  and  bail.  The  members  of  such  police  force 
shall  have  the  exclusive  power,  and  it  shall  be  their  duty  to  serve 
all  process  within  such  city  issuing  from  the  city  court.  They  shall 
be  conservators  of  the  peace  in  such  city,  and  shall  arrest  without 
process  all  persons  who  within  view  commit  any  crime  or  misdemeanor 
contrary  to  the  statutes  of  this  state,  or  ordinances  of  such  city,  take  them 
before  the  city  court  or  judge  of  such  city,  or  other  officer  having  juris- 
diction of  the  oflFense  with  which  such  person  is  charged,  and  retain 
them  in  custody  until  the  cause  of  such  arrest  has  been  investigated, 
and  shall  suppress  all  breaches  of  the  peace  within  their  knowledge; 
and  authority  is  hereby  given  them  to  call  to  their  aid  the  power  of  such 
city,  and  to  pursue  and  commit  to  jail  all  felons  and  persons  guilty  of 
misdemeanors  or  crimes  in  violation  of  the  statutes  of  this  state  or 
of  the  ordinances  of  such  city.  They  shall  have  the  exclusive  power, 
and  it  shall  be  their  duty  to  serve  all  process  issued  by  the  common 
council  or  any  committee  thereof  pursuant  to  this  act,  or  by  any  of  the 
executive  departments  of  such  city.  They  shall  attend  upon  the  city 
court  and  assist  the  bailiff  to  preserve  order  in  such  court.  The  members 
of  the  police  force,  under  the  direction  of  the  chief  of  police,  shall 
convey  prisoners  to  and  from  the  county  jail  or  station  houses  of  such  city 
for  arraignment  or  trial  in  the  city  court,  or  to  the  house  of  correction, 
workhouse,  reform  school,  county  jail  or  other  place  of  punishment 
or  imprisonment,  under  judgment,  sentence,  order  or  process  of  such 
court. 

3586.  Additional  fire  and  police  forces. — 162.  Such  commissioners 
shall  have  power,  on  application  of  any  person  or  corporation,  if  deemed 
expedient,  to  detail  regular  policemen  or  firemen  or  appoint  and  swear 
any  additional  number  of  special  policemen  or  firemen  to  do  special  duty 
at  any  place  within  such  city,  or  within  the  county  in  which  such  city 
is  located,  upon  such  person  or  corporation  paying  for  the  use  of  such 
duty  the  same  rate  per  diem  of  service  on  such  detail  of  special  duty 
as  is  paid  to  the  regular  members  of  the  force;  and  shall  have  power, 
when  deemed  expedient,  to  make  such  detail  without  application  of  any 
person  or  corporation  or  payment  of  per  diem.  Such  special  patrolmen 
shall  be  subject  to  the  chief  of  police  and  such  special  firemen  to  the  chief 
of  the  fire  force.  They  shall  obey  the  rules  and  regulations  of  their  re- 
spective departments,  conform  to  its  discipline  and  orders,  and  wear 
such  dress  or  badge  as  the  commissioners  may  direct,  and  shall,  during 
the  term  of  their  appointment,  possess  all  the  powers,  privileges  and 
duties  of  regular  patrolmen  or  firemen.  Such  persons  so  appointed  may 
be  removed  at  any  time  by  such  commissioners  without  notice  and 
without  assigning  any  cause.  The  commissioners  may  also,  on  emer- 
gency, apprehension  or  riot,  tumult,  mob  or  insurrection,  pestilence  or 
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invasion,  appoint  as  many  special  patrolmen  as  may  be  desirable,  to  be 
paid  the  same  rate  per  day  and  possess  the  same  powers,  privileges  and 
duties  as  members  of  the  regular  force,  and  be  subject  to  the  same 
ordinances,  regulations  and  orders.  Such  commissioners  may  also  detail 
members  from  the  regular  forces  for  the  use  of  the  departmient  of 
health,  or  any  other  department  of  the  city  government. 

3587.  Oaths — ^Who  may  administer. — 163.  Such  commissioners  and 
chiefs  of  the  fire  and  police  forces  are  authorized  to  administer  oaths 
to  any  person  summoned  in  any  proceeding  authorized  by  this  act, 
or  to  take  any  depositions  under  the  rules,  regulations  or  orders  of  the 
department  of  public  safety. 

3588.  Duties  of  police  force. — 164.  It  is  hereby  made  the  duty  of 
such  police  force,  and  the  members  thereof  are  specially  empowered, 
at  all  times,  within  such  city,  to  preserve  peace;  prevent  crime;  detect 
and  arrest  offenders;  suppress  riots,  mobs  and  insurrections;  disperse 
unlawful  and  dangerous  assemblages,  and  assemblages  which  obstruct  the 
free  passage  of  public  streets,  sidewalks,  parks,  and  places;  protect  the 
rights  of  persons  and  property ;  guard  the  public  health ;  preserve  order  at 
elections  and  public  meetings;  direct  the  movement  of  teams  and  vehicles 
in  streets,  alleys  or  public  places;  remove  all  nuisances  in  public  streets, 
parks  or  highways;  arrest  all  street  beggars  and  vagrants;  provide 
proper  police  assistance  at  fires;  assist,  advise  and  protect  strangers 
and  travelers  in  public  streets  or  at  railroad  stations;  carefully  ob- 
serve and  inspect  all  places  of  business  under  license,  or  required  to  have 
the  same,  all  houses  of  ill-fame  or  prostitution,  and  houses  where  common 
prostitutes  resort  or  reside,  all  lottery  or  policy  shops,  all  gambling 
houses,  cock  pits,  dance  houses  and  resorts;  and  to  suppress  and  restrain 
all  unlawful  or  disorderly  conduct  or  practices,  and  enforce  and  prevent 
the  violation  of  all  orc^inances  and  laws  in  force  in  such  city.  The  chief 
of  police  and  each  captain  in  his  precinct  shall  possess  the  power  of 
supervision  and  inspection  over  all  pawnbrokers,  venders,  junk-shop 
keepers,  cartmen,  expressmen,  dealers  in  second-hand  merchandise,  intel- 
ligence offices  and  auctions;  and  any  member  of  such  force  may  be 
authorized,  in  writing,  by  the  chief  to  exercise  the  same  powers.  Such 
chief  or  any  captain  may,  by  written  authority,  empower  any  member  of 
such  police  force,  when  in  search  of  stolen  property,  of  evidence,  or  of 
suspected  offenders,  to  examine  the  books,  business  or  premises  of  any  of 
the  persons  named  in  this  section  and  to  examine  property  in  whoseso- 
ever possession  the  same  shall  be. 

3589.  Gkiming. — 165.  If  any  member  of  such  force,  or  if  any  two  or 
more  householders  in  such  city,  shall  report  in  writing,  under  his 
or  their  signature,  to  the  chief  of  police,  that  there  are  good  grounds, 
stating  the  same,  for  believing  that  any  house,  room  or  premises  within 
such  city  are  kept  or  used  as  a  common  gaming  house,  room  or  prem- 
ises for  therein  playing  for  wagers  or  at  any  game  of  chance,  or  that 
such  premises  are  kept  for  lewd  or  obscene  purposes  of  amusement, 
or  for  the  deposit  or  sale  of  lottery  tickets  or  policies,  it  shall  be  lawful 


Digitized  by 


Google 


479  BOARD  OF  PUBLIC  SAFETY.  §  3590 

for  such  chief,  in  writing,  to  authorize  any  member  of  such  police 
force  to  enter  such  premises;  and  the  officer  so  appointed  shall  forth- 
with arrest  all  persons  there  found  offending  against  the  law,  and  seize 
all  instruments  of  gaming  or  lottery  tickets,  and  deliver  the  same  to 
the  chief,  who  shall  destroy  them. 

3590.  Arrest  and  trial  of  offenders. — 166.  Whenever  any  arrest  has 
been  made  by  any  member  of  such  police  force,  it  shall  be  the  duty  of  the 
officer  making  the  arrest  forthwith  to  bring  the  person  arrested  before 
the  city  court,  or  court  having  jurisdiction  of  the  offense,  to  be  dealt 
with  according  to  law.  If  the  arrest  is  made  during  the  hours  when 
such  court  is  not  in  session,  or  if  the  judge  is  not  holding  court,  such 
offender  shall  be  detained  in  the  city  prison  until  there  shall  be  an 
opportunity  for  such  hearing  at  the  earliest  practicable  time,  or  until 
he  shall  have  given  bond  for  his  appearance.  But  no  person  shall  be 
so  detained  longer  than  twenty-four  hours  without  such  examination, 
except  where  Sunday  intervenes,  in  which  case  no  person  shall  be  de- 
tained longer  than  forty-eight  hours.  Any  person  or  corporation  who 
shall  interfere  with  such  commissioners  of  public  safety,  or  their  ap- 
pointees, in  the  legal  discharge  of  their  duties,  shall,  on  conviction, 
be  fined  not  more  than  one  thousand  dollars,  to  which  may  be  added, 
in  case  of  any  person  so  offending,  imprisonment  for  not  more  than 
ninety  days. 

3591.  Political  work  prohibited— Penalty.— 167.  It  shall  be  unlawful 
for  such  commissioners  of  public  safety,  or  any  persons  appointed  by 
them  or  by  their  predecessors,  or  holding  any  position  on  such  fire  or 
police  forces,  to  solicit  any  person  to  vote  at  any  election  for  any  candi- 
date, or  to  challenge  any  voter,  or  in  any  manner  attempt  to  influence 
any  elector  at  such  election,  or  to  be  a  delegate  or  candidate  for  dele- 
gate to  any  political  convention,  or  to  solicit  for  any  candidate  for,  or 
delegate  to;  such  convention,  or  to  be  a  member  of  any  political  com- 
mittee. Any  person  violating  any  of  the  provisions  of  this  section  shall 
be  fined  not  exceeding  five  hundred  dollars,  to  which  may  be  added 
imprisonment  in  the  county  jail  not  exceeding  six  months. 

3592.  Bonds  of  appointees. — 168.  Such  commissioners  shall  have  pow- 
er, subject,  however,  to  city  ordinances,  to  adopt  rules  regulating  the 
giving  of  bond  by  any  appointee  or  class  of  appointees  in  such  department 
for  faithful  performance  of  official  duty. 

3593.  Insurance  fund. — 169.  Such  commissioners  may  at  any  time 
draft  an  ordinance  and  submit  the  same  to  the  common  council,  which 
council  shall  have  power  to  enact  the  same  as  other  ordinances,  for  the 
creation,  management  and  distribution  of  a  police  insurance  fund,  or  of 
a  firemen's  insurance  fund,  together  with  a  provision  for  retaining  a 
per  cent,  of  each  appointee's  salary,  for  the  creation  of  such  fund,  and 
prescribing  the  conditions  of  its  investment  and  who  shall  be  entitled 
to  the  benefit  thereof :  Provided,  That  the  provisions  of  this  section  shall 
not  apply  to  cities  of  the  first  and  second  classes. 

3594.  marshal,  fifth  class,  powers,  duties. — 170.    In  cities  of  the  fifth 
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class,  so  far  as  applicable,  all  the  duties  and  powers  in  this  act  provided 
to  be  exercised  by  the  chief  of  police  shall  be  exercised  by  the  city 
marshal,  and  all  duties  and  powers  of  the  chief  of  the  fire  force  shall  be 
exercised  in  such  cities  of  the  fifth  class  as  in  other  cities;  and  all 
provisions  for  appointment,  discharge,  duties  and  powers  of  members 
of  the  police  and  fire  forces  shall  also  extend,  as  far  as  applicable,  to  such 
cities  of  the  fifth  class.  And,  in  such  cities  of  the  fifth  class,  the  com- 
mon council  may  provide,  by  ordinance,  for  the  exercise  by  committees 
of  such  council  of  all  functions  in  this  act  provided  to  be  exercised  by 
boards  of  public  safety,  so  far  as  applicable ;  and  may  also  provide  for  the 
compensation  of  all  the  members  of  such  forces. 

3595.  Exempt  from  jury  duty. — 171.  The  chiefs,  assistants  and  mem- 
bers of  the  police  and  fire  forces  in  all  cities  shall  be  exempt  from  jury 
service,  and  also  from  service  in  the  militia,  except  in  case  of  war, 
invasion  or  insurrection. 

3596.  May  destroy  property  adjoining  Are. — ^172.  When  any  building 
in  a  city  is  on  fire,  or  any  building  adjacent  thereto  is  liable  to  -take 
or  convey  fire  to  other  buildings,  to  the  great  destruction  of  property, 
it  shall  be  lawful  for  the  chief  of  the  fire  force,  or  his  assistant  acting 
as  such,  with  the  concurrence  of  the  mayor,  or  of  the  board  of  public 
safety,  in  case  there  be  such  board,  to  take  down,  blow  up  or  destroy 
such  building  or  buildings.  And  no  action  shall  be  maintained  against 
any  person  therefor;  but  the  owner  of  any  such  building  may,  in  a 
proper  ease,  recover  damages  from  the  city  for  its  destruction. 

3597.  Stolen  property— Custody  and  disposition. — 173.  If  any  money, 
goods  or  other  property,  which  has  been  stolen,  lost  or  abandoned,  or 
taken  or  received  from  a  person  under  arrest,  come  into  possession  of  a 
member  of  the  police  force  of  any  city  by  virtue  of  his  office,  he  shall 
deliver  the  same  to  such  ofiicer  or  member  of  the  police  force  as  may 
be  designated  by  the  order  or  rules  of  the  department  of  public  safety, 
or  the  common  council,  in  case  there  be  no  such  department,  and  shall 
thereupon  be  relieved  from  further  responsibility  therefor.  If  any  such 
money,  goods  or  other  property  remain  unclaimed  in  the  possession  or 
control  of  any  such  officer  to  whom  it  has  been  so  delivered  for  six 
months,  and  the  owner  and  his  place  of  business  be  unknown,  such 
board  of  safety  or  common  council  shall  cause  such  money  to  be  paid  into 
the  city  treasury,  and  such  goods  or  other  property  to  be  sold  at  pub- 
lic auction,  notice  of  the  time  and  place  of  such  sale,  with  a  description 
of  the  property  to  be  sold,  being  first  given  by  publishing  the  same  once 
a  week  for  two  weeks  consecutively  in  some  newspaper  of  general  cir- 
culation printed  in  such  city.  Any  such  property  which  is  of  a  perish- 
able nature,  or  which  will  deteriorate  greatly  in  value  by  keeping,  or 
the  expense  of  keeping  which  will  be  likely  to  exceed  the  value  thereof, 
may  be  sold  at  public  auction  in  accordance  with  the  rules  or  orders 
of  such  department  or  common  council,  reasonable  notice  of  the  time  and 
place  of  sale  being  first  given  by  publication  in  some  newspaper  of 
general  circulation  printed  in  such  city.     The  proceeds  of  every  such 
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sale,  after  dedneting  all  reasonable  charges  and  expenses  incurred  in 
relation  to  such  property,  shall  be  paid  into  the  treasury  of  the  city. 
In  cities  having  a  department  of  finance,  the  commissioners,  upon  pay- 
ment of  such  money  into  the  city  treasury,  shall  certify  to  the  controller, 
and  in  other  cities  the  proper  committee  of  the  common  council,  shall  cer- 
tify to  the  clerk,  the  date  and  amount  of  money  so  paid  in,  and  such 
controller  or  clerk  shall  keep  an  account  of  all  money  so  paid  in,  and  of 
all  sums  thereafter  drawn  from  the  treasury  under  the  following  pro- 
visions: If,  within  one  year  after  such  money  or  proceeds  of  sale  of 
such  goods  have  been  paid  into  the  city  treasury,  the  owner  of  any 
such  money,  goods  or  other  property  shall  make  claim  to  and  prove  his 
ownership  thereof,  the  money  or  proceeds,  after  deducting  all  reasonable 
charges  and  expenses,  shall  be  paid  over  to  him  upon  the  order  of  the 
head  of  such  department.  After  one  year  such  money  or  proceeds  shall  be 
deemed  a  part  of  the  general  fund  of  such  city.  The  provisions  of 
this  section  shall  not  apply  to  property  seized  upon  a  search  warrant, 
the  custody  and  disposition  of  which  are  otherwise  provided  for  by  law. 

3698.  Humane  officer — Salary— Duties. — 174.  In  every  city  of  this 
state  there  shall  be  appointed  a  member  of  the  police  force  who  shall 
be  known  as  the  humane  officer  of  such  city,  and  whose  duty  it  shall  be 
to  attend  to  the  detection  and  arrest  of  persons  violating  the  humane 
statutes  of  the  state.  He  shall  receive  the  same  pay  as  other  police  offi- 
cers of  the  city  and  shall  be  subject  in  like  mantier  to  the  control  and 
discipline  of  the  police  authorities.  Whenever  there  shall  be  an  incor- 
porated humane  society  in  any  city,  such  humane  officer  shall  attend 
the  stated  and  special  meetings  of  such  society  and  shall  report  thereto, 
at  least  once  a  month,  on  all  matters  relating  to  his  duties  under  the  law 
for  the  previous  month;  and  whenever  a  humane  statute  of  the  state, 
or  a  humane  provision  of  any  ordinance,  has,  to  his  knowledge,  been 
violated,  he  shall,  if  directed  by  the  president  of  such  humane  society, 
file  his  affidavit  before  any  magistrate  of  the  city  charging  the  person 
80  violating  the  law  with  such  violation. 

3699.  Police  matron— Duties — Salary.— 175.  The  board  of  public 
safety  of  every  city,  or  if  there  be  no  such  board,  then  the  mayor,  may 
appoint  a  police  matron,  with  such  assistants  as  may  be  necessary,  whose 
duty  it  shall  be  to  receive,  take  charge  of,  search  and  properly  care  for, 
at  the  jail  or  station  house,  all  women  prisoners  and  all  children  who 
shall  be  arrested  and  detained  in  custody  in  such  city.  Such  police 
matron,  when  appointed,  shall  be  a  member  of  the  police  force  of 
such  city,  and  shall  have  all  the  authority  now  delegated  to  a  police 
officer,  arid  shall  be  subject  to  such  rules  and  regulations  as  shall  be 
prescribed  for  her  conduct  by  the  board  of  public  safety,  or  by  ordinarice, 
and  may  be  removed  by  the  appointing  power  for  good  cause  shown. 
Such  police  matron  shall  have  proper  accommodations  for  herself,  and 
for  all  prisoners  under  her  control.  She  shall  be  jailer  in  charge  of  the 
woman's  department  of  the  station  house  or  jail,  when  such  prisoners 
are  confined  in  a  jail,  and  shall  have  authority  to  summon  any  police- 
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man  or  other  person  to  her  aid,  when  aid  is  required.  Such  police  matron 
and  her  assistant  or  assistants  shall  be  paid  such  compensation  or 
salaries  as  may  be  determined  by  the  board  of  public  safety  or  the  com- 
mon council  of  such  city,  as  in  case  of  other  members  of  the  police  force. 
The  police  matron,  or  her  assistant,  shall  be  in  attendance  in  all  courts 
when  women  or  girls  are  to  be  tried  and  shall  have  charge  of  all  such 
women  or  girls,  whether  criminals  or  insane,  while  such  persons  are 
awaiting  trial  or  transfer  to  or  from  any  place  of  detention.  Such 
police  matron  shall  not  be  under  thirty-five  years  of  age,  shall  be  fully 
qualified  and  shall  be  of  good  moral  character.  Before  appointment 
she  must  be  recommended  in  writing  by  not  less'  than  twenty  women 
and  five  men,  all  of  whom  shall  have  been  residents  of  such  city  for  at 
least  five  years  next  previous  to  such  appointment. 

POLICE  PENSION  FUND. 

3600.  Pension  fund— Trustees— Terms— Powers. — 176.  In  every  city 
of  the  first  and  second  classes,  there  shall  be  and  is  hereby  created  a  police 
pension  fund:  Provided,  moreover,  That  the  provisions  of  this  act  in  re- 
lation to  such  police  pension  fund  shall  also  apply  to  all  other  cities 
of  this  state  in  case  the  common  council  of  any  other  such  city  shall 
elect  to  establish  a  board  of  trustees  of  such  police  pension  fund; 
and  if  any  other  city  shall  so  elect  to  establish  such  board,  the  common 
council  of  such  city  shall  adopt  an  ordinance  to  that  effect,  and  upon 
the  adoption  of  such  ordinance  the  provisions  of  this  act  in  relation 
to  such  police  pension  fund  and  the  establishment  of  a  board  of  trustees 
to  administer  the  same  shall  apply  to  and  govern  such  other  city, 
as  in  the  case  of  a  city  of  the  first  or  second  class,  so  far  as  applicable.  In 
cities  of  the  first  and  second  classes,  and  in  all  other  cities  on  the  adoption 
of  an  ordinance  therefor,  as  aforesaid,  such  police  pension  fund  shall  be 
governed  and  managed  by  a  board  of  trustees,  to  be  composed  of  nine 
members,  as  follows:  The  mayor,  the  city  treasurer,  the  chief  of  police 
of  such  city,  who  shall  be,  ex-officio,  members  of  such  board,  and  six 
members  of  the  police  force  of  such  city,  to  be  elected  at  a  meeting 
of  the  police  force  of  such  city,  to  be  held  at  the  central  fire  station 
on  the  second  Monday  in  February,  1906.  In  case  any  city  of  the  third, 
fourth  or  fifth  class  shall  adopt  the  provisions  of  this  act,  such  meeting 
shall  be  held  at  such  central  station  on  the  second  Monday  of  February 
thereafter.  Two  of  such  trustees  so  chosen  shall  hold  their  offices  for . 
one  year,  two  for  two  years,  and  two  for  three  years,  to  be  determined  by 
lot  among  them,  and  thereafter  there  shall  be  selected  on  the  second 
Monday  in  February  of  each  year  two  trustees  for  a  term  of  three  years, 
to  succeed  those  whose  terms  of  office  shall  expire  on  such  date.  And  such 
trustees  shall  hold  their  said  offices  until  their  successors  shall  be 
elected  and  qualified.  In  the  event  of  a  vacancy  in  the  office  of  any  of 
the  six  trustees  selected  by  such  police  force,  an  aforesaid,  by  death, 
resignation  or  otherwise,  then  such  police  force  shall,  within  a  reasonable 
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time,  upon  the  call  of  the  mayor  of  such  city,  hold  a  special  meeting  and 
elect  a  successor  for  the  remainder  of  the  term  of  such  member.  A 
majority  of  all  such  trustees  shall  constitute  a  quorum  for  the  trans- 
action of  business  pertaining  to  such  pension  fund.  Such  trustees  shall 
receive  no  pay  for  their  services  as  such,  and  shall  be  paid  only  their 
necessary  expenses,  except  the  secretary,  who  shall  be  paid  out  of  such 
fund  such  sum  for  his  services  as  may  be  fixed  by  the  board  of  trustees. 
Such  board  shall  have  power  to  make  all  necessary  by-laws  for  meetings 
of  the  trustees,  the  manner  of  their  election,  the  counting  and  canvassing 
of  the  votes  therefor,  the  collection  of  all  moneys  and  other  property 
due  or  belonging  to  such  fund,  and  all  matters  connected  with  the  care, 
preservation  and  disbursement  of  the  same,  and  all  other  matters  con- 
nected with  the  proper  execution  of  the  purposes  and  provisions  of 
this  act  in  relation  to  such  police  pension  fund.  The  mayor  shall  be  pres- 
ident of  such  board,  and  the  city  treasurer  shall  be  its  treasurer;  and 
such  board  shall  select  one  of  its  members  to -act  as  secretary.  It  shall 
be  the  duty  of  the  president  to  preside  over  the  meetings  of  the  board, 
call  special  meetings  of  the  police  force  of  such  city,  and  preside  over 
the  annual  and  called  meetings  of  the  same  held  with  relation  to  such 
fund.  It  shall  be  the  duty  of  the  city  treasurer  to  collect  all  moneys 
belonging  to  such  fund;  to  have  the  custody  of  all  its  notes,  bonds  and 
other  securities,  and  to  collect  the  principal  and  interest  of  the  same; 
and  he  shall  be  liable  on  his  bond,  as  such  city  treasurer,  for  the  faith- 
ful accounting  of  all  moneys  and  securities  which  may  come  into  his 
hands  belonging  to  the  fund.  He  shall  keep  a  separate  account,  which 
shall  show,  at  all  times,  the  true  condition  of  such  fund.  Such  treasurer 
shall,  upon  the  expiration  of  his  term  of  office,  account  to  such  board  for 
all  moneys,  notes,  bonds  and  other  securities  coming  into  his  hands, 
and  the  proceeds  of  the  same,  and  turn  over  to  his  successor  all  moneys, 
notes  and  other  securities  belonging  to  such  fund  remaining  in  his  hands. 
It  shall  be  the  duty  of  the  secretary  to  keep  a  true  account  of  the  proceed- 
ings of  such  board  of  trustees  and  of  such  police  force  of  such  city, 
when  acting  upon  matters  relating  to  such  fund ;  to  keep  a  correct  state- 
ment of  the  account  of  each  member  with  such  pension  fund,  and  to  collect 
and  turn  over  to  the  treasurer  of  such  board  all  moneys  belonging 
to  the  fund.  Such  secretary  shall  render  a  monthly  account  of  his 
doings  to  the  board  of  trustees,  and  shall  turn  over  to  his  successor 
all  books  and  papers  pertaining  to  his  office.  Such  secretary  shall  exe- 
cute a  bond  to  be  approved  by  the  board  of  trustees,  in  such  amount  as 
may  be  fixed  by  the  board,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  trust.  Such  secretary  and  treasurer  shall  make  full,  true 
and  accurate  reports  of  their  said  trusts  to  the  board  of  trustees  on 
the  first  Monday  in  February  of  each  year,  copies  of  which  reports 
shall  be  filed  with  the  city  controller,  or  city  clerk  in  cities  of  the 
fifth  class.  The  books  of  the  secretary  and  treasurer  shall,  at  all  times, 
be  open  to  examination  by  any  member  of  such  board  of  trustees. 
3601.    Moneys  of  fund.— 177.    Such  board  of  trustees  shall  have  full 
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charge  and  control  of  the  police  pension  fund  of  such  city,  which  shall 
be  derived  from  the  following  sources : 

First.  Of  all  money  that  may  be  given  to  such  board  for  the  use 
of  the  police  pension  fund,  by  any  person  or  persons.  Such  board  of 
trustees  may  take  by  gift,  grant,  devise  or  bequest  any  money,  choses 
in  action,  personal  property,  real  estate  or  any  interest  therein.  The 
board  shall  be  authorized  to  take  such  gift,  grant,  devise  or  bequest 
under  and  by  the  style  of  **The  Board  of  Trustees  of  the  Police  Pension 
Fund"  of  the  city  in  which  such  board  shall  be  created,  and  to  hold  the 
same,  or  assign,  transfer  or  sell  the  same,  whenever  proper  and  necessary, 
under  and  by  such  name. 

Second.  Of  all  moneys,  fees  and  rewards  of  ever>'  nature,  whioh  may 
be  paid  or  given  to  the  police  force  of  such  city,  or  to  any  member  of 
such  force,  by  reason  of  or  because  of  any  service  or  duty  performed 
by  such  police  force  or  members.  Also,  of  all  fines  imposed  by  the  board 
of  public  safety  against  any  member  of  such  force. 

Third.  Every  member  of  the  police  force  shall  be  assessed  a  part  of 
his  salary,  to  be  fixed  by  the  by-laws  of  such  police  pension  fund,  not 
less  than  one  per  centum  nor  more  than  one  and  one-half  per  centum 
per  annum  of  such  salary:  Provided,  however,  That  in  no  case  shall  the 
assessment  of  any  one  person  exceed  fifteen  dollars  per  annum.  The 
secretary  of  the  board  of  trustees;  shall  prepare  a  roll  of  each  of  such 
assessments,  and  place  opposite  the  name  of  every  member  of  such  police 
force  the  amount  of  the  assessment  against  him;  and  the  treasurer  of 
such  board  shall  deduct  and  retain  out  of  the  salary  going  to  such  officer 
the  amount  of  such  assessment,  and  place  the  same  to  the  credit  of  such 
police  pension  fund.  Every  person  becoming  a  member  of  the  police  force 
shall  be  liable  to  the  payment  of  such  assessment,  and,  in  becoming  a 
member  of  such  police  force,  shall  be  conclusively  deemed  to  undertake 
and  agree  to  pay  the  same  and  have  it  deducte  1  from  his  salary  as  herein 
required :  Provided,  however,  That  no  member  of  such  police  force  shall 
be  subject  to  such  assessment,  nor  entitled  to  any  of  the  benefits  to  be 
derived  from  the  provisions  of  this  act,  until  he  shall  have  been  a 
member  of  such  police  force  for  at  least  two  successive  years. 

Fourth.  A  sum  not  less  than  one-twentieth  nor  more  than  one-tenth 
of  one  mill  shall  be  annually  levied  by  such  city  upon  each  dollar  of 
all  taxable  property  in  such  city,  as  the  same  appears  on  the  tax  duplicate, 
which  sum  shall  be  collected  by  the  treasurer  of  such  city  and  be  by  hira 
credited  to  the  said  police  pension  fund,  and  not  used  or  devoted  to 
any  other  than  the  purposes  of  such  fund. 

3602.  Investment  of  funds— Beneficiaries. — 178.  The  board  of  trus- 
tees of  such  police  pension  fund  shall  determine  how  much  of  such  fund 
may  be  safely  invested,  and  how  much  shall  be  retained  for  the  needs, 
demands  and  exigencies  of  the  fund.  Such  investment  shall  be  made 
in  interest-bearing  bonds  of  the  United  States,  or  of  the  state  of  Indiana, 
or  any  bonds  lawfully  issued  by  any  county,  township  or  municipal  cor- 
poration of  this  state,  or  any  street,  sewer  or  other  improvement  bonds 


Digitized  by 


Google 


485  POLICB  PENSIONS.  §   3602 

of  any  city  or  town  of  this  state ;  and  such  bonds  shall  be  deposited  with 
and  remain  in  the  custody  of  the  treasurer  of  such  board,  who  shall 
collect  the  interest  due  thereon  as  the  same  becomes  due  and  payable. 
Such  fund  shall  be  used  and  devoted  to  the  following  purposes : 

First.  Whenever  any  member  of  the  police  force  of  such  city  shall, 
on  examination  by  the  police  surgeon  or  other  surgeon  to  be  appointed 
by  the  board,  be  found  to  be  permanently  disabled,  physically  or  men- 
tally, because  of  any  injury  received  or  disease  contracted  while  in 
the  performance  of  his  duty,  so  as  to  render  necessary  his  retirement 
from  service  on  the  police  force  of  such  city,  then  such  board  of  trus- 
trees  shall  authorize  the  payment  to  such  person,  from  the  said  pension 
fund,  of  a  sum  equal  to  one-half  of  the  salary  of  the  grade  held  by 
such  officer  for  one  year  next  preceding  the  time  of  his  said  retirement. 
After  any  member  of  such  police  force  shall  have  been  retired  upon 
pension  by  reason  of  disability,  the  board  of  trustees  shall  have  the 
right  at  any  time  to  cause  such  retired  member  again  to  be  brought  be- 
fore it  and  examined  by  the  police  surgeon,  and  also  the  right  to  examine 
other  witnesses  for  the  purpose  of  discovering  whether  such  disability 
yet  continues,  and  whether  such  retired  member  should  remain  on  the 
pension  roll;  but  he  shall  be  retained  on  the  pension  roll  un- 
til reinstated  in  the  service  of  the  police  force,  except  in 
case  of  dismissal  or  resignation.  Such  retired  member  shall  be  entitled 
to  notice,  and  to  be  present  at  the  hearing  of  such  evidence,  shall  be 
permitted  to  propound  any  question  pertinent  or  relevant  to  such 
matter,  and  shall  also  have  the  right  to  introduce  evidence  upon  his 
own  behalf.  All  witnesses  so  produced  shall  be  examined  under  oath, 
and  any  member  of  such  board  of  trustees  is  hereby  authorized  to  admin- 
ister such  oath.  The  decision  of  such  board  shall  be  final,  and  no  ap- 
peal shall  be  allowed  therefrom,  nor  shall  the  same  be  reviewable  by 
any  court  or  other  authority.  Should  such  retired  member  recover  from 
his  disability  and  be,  in  the  opinion. of  the  police  surgeon,  again  fit  for 
active  duty,  then  such  member  shall  again  be  put  on  active  duty 
and  full  pay,  and  from  the  time  such  board  shall  decide  that 
such  member  is  fit  for  active  duty,  he  shall  cease  to  be  entitled  to  any 
payments  out  of  such  pension  fund  because  of  the  disability  for  which  he 
was  retired. 

Second.  Whenever  any  member  of  such  police  force  shall  have  been 
in  the  service  of  such  city  fifteen  years  or  more,  he  shall  receive  from  the 
fund  a  sum  equal  to  one-half  of  the  salary  of  the  grade  which  he  held 
for  one  year  next  preceding  the  time  of  his  retirement.  Any  mem- 
ber of  such  police  force  who  shall  have  been  in  the  service  of  such  city 
as  a  member  of  such  police  force  for  twenty  years  and  less  than  twenty- 
five  years,  upon  his  written  application  to  such  board  to  be  retired,  shall 
be  retired  from  such  police  force,  and  such  member  shall  thereafter 
receive  from  such  pension  fund  a  sum  to  be  fixed  by  such  board  at  not  to 
exceed  twenty  dollars  per  month;  and  any  member  of  such  police  force 
who  shall  have  been  in  the  service  of  such  city  as  a  member  of  such 
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police  force  for  twenty-five  years  and  less  than  thirty  years,  upon  his 
written  application  to  the  board  to  be  retired,  shall  be  retired  from  such 
police  force,  and  such  member  shall  thereafter  receive  from  such  pension 
fund  a  sum  to  be  fixed  by  such  board,  not  to  exceed  one-half  of  the  salary 
of  the  grade  held  by  such  person  for  one  year  next  preceding  the  time 
of  his  retirement;  and  any  member  of  such  police  force  who  shall  have 
been  in  the  service  of  such  city  as  a  member  of  such  police  force  for 
thirty  years  or  more,  upon  his  written  application  to  the  board  to  be 
retired,  shall  be  retired  from  such  police  force,  and  such  member  shall 
thereafter  receive  from  such  pension  fund  a  sum  to  be  fixed  by  such 
board  at  not  to  exceed  three-fifths  of  the  salary  of  the  grade  held  by 
such  person  for  one  year  next  preceding  the  time  of  his  retirement. 
Such  person  retired  because  of  length  of  time  served  shall  be  retired 
without  medical  examination;  and  from  the  time  of  his  retirement  he 
shall  not  be  required  to  render  further  service  on  such  police  force, 
nor  shall  he  be  subject  to  the  rules  of  the  department,  and  he  shall 
not  for  any  reason,  except  as  provided  in  section  one  hundred  and 
eighty  of  this  act,  be  deprived  of  the  benefits  herein  provided.  To 
entitle  any  one  to  be  retired  because  of  age,  only  the  time  served  by 
such  person  upon  the  regularly  constituted  police  force  on  which  he  shall 
then  be  serving  shall  be  computed;  but  all  time  served  by  such  person 
before,  as  well  as  after  the  taking  effect  of  this  act,  shall  be  included 
in  such  computation.  No  time  served  by  any  person  as  a  special  police 
officer,  or  a  police  officer  upon  the  request  of  any  private  person,  firm, 
corporation  or  as  a  merchant  policeman,  shall  be  considered  in  com- 
puting the  length  of  service  of  such  person  upon  such  police  force. 

Third.  Upon  the  death  of  any  member  of  such  police  force,  active 
or  retired,  while  in  the  line  of  duty,  and  as  a  result  of  the  performance 
of  his  duty,  or  from  natural  causes,  there  shall  be  paid  for  funeral 
expenses  a  sum  not  to  exceed  one  hundred  and  fifty  dollars ;  and  should 
such  deceased  member  leave  a  widow,  or  child  or  children  under  the  age  of 
sixteen  years,  or  both,  then  there  shall  be  paid  to  such  widow  out  of 
such  fund  twenty  dollars  per  month,  and  to  such  children  each  six 
dollars  per  month  until  they  arrive  at  the  age  of  sixteen  years  respec- 
tively, to  be  paid  to  the  mother  of  such  children,  if  living,  for  their 
benefit,  so  long  as  such  children  shall  reside  with  or  be  supported  by 
her ;  and  if  such  children  shall  reside  with  or  be  supported  by  some  other 
person  than  their  mother,  then  such  sum  shall  be  paid  to  such  other 
person. 

Fourth.  If  any  member  of  such  police  force,  active  or  retired,  shall 
die,  not  leaving  a  widow  or  children  under  sixteen  years  of  age,  but 
leaving  a  father  or  mother  dependent  upon  him,  such  father  or  mother 
(but  not  both)  shall,  upon  satisfactory  proof  of  such  dependence  being 
made  to  such  board  of  trustees,  receive  from  such  fund  not  more  than 
twelve  dolars  per  month.  The  said  board  of  trustees  shall 
determine  whether  such  parents  are  dependent  and  when  they 
may  cease  to   be   dependent,   and  how    much    of  the   amount   herein 
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provided  for  shall  be  paid  to  them  respectively :  Provided,  That  if  there 
be  no  widow  and  no  child,  and  no  father  or  mother,  but  dependent 
brothers  or  sisters,  then  such  pension  shall  be  paid  to  them.  On  the 
remarriage  of  any  widow  entitled  to  the  benefits  of  such  fund,  or  on 
such  father  or  mother,  brothers  or  sisters,  ceasing  to  be  dependent,  then 
such  payments  to  them  shall  cease.  Any  pension  authorized  as  provided 
in  this  section  shall  be  subject  to  reduction  by  the  board  of  trustees 
whenever  in  its  judgment  the  condition  of  the  pension  fund,  the  con- 
dition or  necessities  of  the  pensioner  or  any  other  circumstance  makes 
it  reasonably  fair  or  necessary.  Any  pension  so  reduced  may  thereafter 
be  restored  or  further  reduced,  as  the  board  may  deem  best. 

3603.  Betired  memb^:^; — ^Duties — ^Examination. — ^179.  Any  member  of 
such  police  force  placed  on  the  retired  list,  except  such  as  have  served 
on  such  force  for  twenty  years  or  more  and  have  been  retired  for  that 
reason,  shall  report  for  duty  to  the  chief  of  police  or  marshal,  froi^i  time 
to  time,  as  may  be  provided  for  in  the  by-laws  of  the  board,  and  shall  be 
subject  to  the  orders  and  discipline  of  such  chief  or  marshal,  and  shall 
perform  such  duties  as  may  be  required  of  him,  and  for  which,  in  the 
opinion  of  the  police  surgeon,  he  may  be  fit,  and  for  which  he  shall 
be  allowed  full  pay;  and  for  any  refusal  to  obey  such  orders  and  for  a 
breach  of  such  discipline,  the  said  chief  shall  report  such  member  at  once 
to  the  board  of  public  safety  for  such  action  as  by  it  may  be  deemed 
proper  for  the  good  of  the  service;  and  such  member  shall  be  subject 
to  punishment  and  dismissal  in  the  same  manner  as  officers  in  active 
service.  Any  pension  such  retired  member  may  have  received  shall 
cease  in  case  of  his  expulsion ;  and  such  pension,  for  any  refusal  to  obey 
orders  or  other  breach  of  discipline,  as  aforesaid,  shall  be  subject  to  what- 
ever  orders  may  be  deemed  proper  by  the  board  of  public  safety.  It  shall 
be  the  duty  of  the  police  surgeon  of  such  city  to  make  all  examinations 
of  the  members  of  the  police  force  of  such  city  whenever  requested 
by  the  board  of  trustees  of  the  police  pension  fund,  or  whenever  any 
such  member  requests  him  to  do  so  for  the  purpose  of  certifying  to  his 
physical  or  mental  condition  to  such  board,  or  whenever  he  deems  it 
proper  to  do  so;  and  he  shall  thereupon  certify  to  such  board  the  true 
physical  or  mental  condition  of  such  person.  If,  at  any  time,  there  should 
not  be  sufficient  money  to  the  credit  of  such  police  pension  fund  to  pay 
all  claims  against  it  in  full,  claims  on  account  of  the  death  of  mem- 
bers of  su<5h  force,  if  there  be  any  such,  shall  be  first  paid  in  full 
with  as  little  delay  as  possible,  after  which  an  equal  percentage  shall 
be  paid  upon  all  other  claims  to  the  full  extent  of  the  funds  on  hand, 
until  such  funds  be  replenished  so  as  to  pay  them  in  full.  All  pensions 
herein  provided  for  shall  be  paid  by  the  treasurer  of  such  board  at  his 
office  at  the  same  time  and  in  such  installments  as  the  members  of  the 
police  force  of  such  city  are  paid.  All  pensions  granted  and  payable  out 
of  such  police  pension  fund  shall  be  exempt  from  seizure  or  levy  upon 
attachment,    execution,    supplemental  process,    and  all    other    process. 
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whether  mesne  or  final,  and  shall  not  be  subject  to  sale,  assignment  or 
transfer  by  any  beneficiary. 

3604.  Forfeiture  of  pension. — 180.  Whenever  any  person  who  shall 
have  received  any  benefit  from  such  fund  shall  be  convicted  of  any 
felony,  or  of  any  misdemeanor  for  which  he  shall  be  adjudged  to  be 
imprisoned,  or  shall  become  an  habitual  drunkard,  or  shall  become  a 
non-resident  of  this  state,  or  shall  fail  to  report  himself  for  examination 
for  duty,  as  required  herein,  unless  excused  by  the  board  of  trustees, 
or  shall  disobey  the  requirements  of  the  board  in  respect  to  such  examina- 
tion, or  shall  fail  to  perform  such  duty  as  may  be  required  of  him, 
if  found  able  to  perform  such  duty,  then  the  board  shall  order  that  the 
pension  allowed  and  paid  to  him  shall  cease  until  the  further  order  of  the 
board. 

3605.  Existing  boards — ^When  control  ceases. — ^181.  In  case  there 
shall  be,  at  the  taking  effect  of  this  act,  any  city  having  a  police 
pension  fund  governed  and  managed  by  a  board  of  trustees  created 
under  provisions  of  any  former  laws,  such  fund  shall  remain  under  control 
of  such  former  board  until  the  members  of  the  board  of  trustees  of  the  po- 
lice pension  fund  created  under  this  act  shall  have  been  elected  and 
qualified,  and  the  board  duly  organized,  when  such  former  board  shall  at 
once  turn  over  to  the  said  board  created  under  this  act  all  the  moneys, 
books,  papers  and  property  belonging  to  such  police  pension  fund;  and 
thereafter  all  books,  papers  and  property  connected  therewith  shall  be 
under  the  sole  custody,,  care  and  management  of  the  board  of  trustees 
created  under  the  provisions  of  this  act,  and  the  terms  of  office  of  the 
members  of  any  such  former  board  shall  thereupon  at  once  cease. 


FIREMEirS    PENSION    FUND. 

3606.  Firemen's  fund— Trustees— Where  applied.— 182.  In  every  city 
of  the  first  and  second  classes,  maintaining  a  regularly  organized  and  paid 
fire  department,  there  is  hereby  created  a  **  Board  of  trustees  of  the  fire- 
men's pension  fund,"  to  be  selected  as  hereinafter  directed;  and  also 
a  firemen's  pension  fund,  to  be  derived  from  the  sources  and  in  the  man- 
ner hereinafter  provided.  The  said  fund  shall  be  managed,  used  and 
disbursed  according  to  the  provisions  of  this  act  and  in  conformity 
with  the  by-laws  of  such  board  of  trustees:  Provided,  moreover.  That 
the  provisions  of  this  act  in  relation  to  such  fund  shall  likewise  apply 
to  all. cities  of  the  fourth  and  fifth  classes  which  maintain  a  regularly 
organized  and  paid  fire  department,  in  case  the  common  council  of  any 
such  city  shall  elect  to  establish  such  board  of  trustees  and  firemen's 
pension  fund;  and  if  any  such  city  elects  to  establish  such  board  and 
fund,  its  common  council  shall  adopt  an  ordinance  to  that  eflFect,  and 
upon  the  adoption  of  such  ordinance  the  provisions  of  this  act  in  relation 
to  such  fund  and  such  board  of  trustees  shall  apply  to  and  govern 
such  city. 
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3607.  .Composition  of  board— Powers— By-laws.— 183.  The  **  Board  of 
trustees  of  the  firemen's  pension  fund"  shall  be  composed  of  six  members, 
two  of  whom  shall  be  the  mayor  and  chief  of  the  fire  force,  who  shall 
be,  by  virtue  of  their  respective  oflSces,  members  of  such  board.  Their 
membership  shall  continue  while  in  office,  and  in  case  of  their  death, 
resignation  or  removal  or  on  the  expiration  of  their  respective  terms, 
their  successors  shall  be,  ex-officio,  members  of  such  board.  The  other 
members  of  the  board  shall  be  elected  from  the  members  of  the  fire 
department  for  the  terms  and  in  the  manner  hereinafter  provided.  The 
said  board  of  trustees  shall  have  the  management  and  control  of  the 
said  firemen's  pension  fund  and  of  all  matters  therewith  legitimately 
connected,  and  shall  manage,  nse  and  disburse  the  same  for  the  purposes 
hereinafter  specified.  The  board  shall  have  power  to  adopt  and  enforce 
such  by-laws  as  may  be  necessary  to  enable  it  eflfectively  and  properly 
to  carry  into  execution  the  purposes  for  which  it  was  organized: 
Provided,  That  such  by-laws  shall  not  in  any  wise  contravene  the  provi- 
sions of.  this  act  or  the  ordinances  of  such  city.  Each  of  such  trustees 
shall,  before  entering  upon  the  duties  of  his  office,  take  an  oath  faithfully 
to  perform  the  duties  thereof.  The  said  board  of  trustees  shall  be  a  body 
having  a  continuous  succession,  subject  only  to  the  right  to  modify 
or  repeal,  which  is  hereby  reserved. 

3608.  Fire  company  defined— Election  of  trustees. — 184.  Each  organ- 
ization or  body  of  men  doing  duty  as  part  of  the  fire  force,  whether  in 
hose  houses,  in  the  telephone  or  telegraph  service  or  as  watchmen  for 
fires  in  a  tower  or  other  place,  shall  be  deemed  a  fire  company  within 
the  meaning  of  this  act;  and  whenever  the  term  **fire  company"  or  **fire 
companies"  is  used  herein  it  shall  be  construed  as  meaning  and  including 
such  organizations  as  those  above  mentioned,  as  well  as  companies  having 
charge  of  engines,  hose  reels,  or  other  apparatus  for  extinguishing  fires. 
The  four  members  of  the  board  of  trustees  of  the  firemen 's  pension  fund, 
selected  from  the  members  of  the  fire  department,  shall  be  chosen  as 
follows:  On  the  second  Monday  in  February,  1906,  the  first  election 
under  the  provisions  of  this  act  shall  take  place,  and  the  chief  of  the 
fire  force  shall  fix  a  time  for  holding  a  convention  to  nominate  trustees 
to  be  chosen  at  such  election,  which  convention  shall  be  held  at  least 
five  days  earlier  than  the  time  for  holding  such  first  election.  Such 
convention  shall  consist  of  one  delegate  from  each,  fire  company  and  a  del- 
egate to  be  selected  by  the  chief  of  the  fire  force,  and  his 
aaiBistant,  or  if  there  be  more  than  one  assistant,  then  by 
such  chief  and  his  assistants,  acting  jointly.  The  delegate  from  each 
fire  company  shall  be  elected  by  ballot  by  the  members  of  such  company 
at  a  time  to  be  fixed  by  the  chief  of  the  fire  force  in  the  call  for  such 
convention.  The  election  of  such  delegates  shall  be  certified  by  the 
captain  or  other  officer  of  such  fire  company,  or,  if  there  be  no  such 
officer  present,  then  by  the  oldest  member  thereof  present.  Such  con- 
vention when  assembled  shall  nominate  six  members  of  the  fire  force 
to  be  voted  for  as  such  trustees,  and  the  names  of  the  persons  so  nom- 
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inated  as  candidates  shall  by  the  delegates  to  such  convention  be  re- 
ported in  writing  to  their  respective  companies.  The  said  election  shall  be 
held  at  the  houses  or  quarters  of  the  respective  companies  on  said  second 
Monday  in  February,  1906,  between  the  hours  of  9  o'clock  a.  m.  and 
6  o'clock  p.  m.  Every  member  of  such  fire  company  shall  be  entitled 
to  one  ballot,  and  no  ballot  shall  contain  the  names  of  more  than 
four  persons,  and  the  persons  whose  names  are  placed  on  such  ballots 
shall  be  chosen  from  the  six  persons  nominated  by  the  convention.  The 
candidate  receiving  the  highest  number  of  votes  shall  hold  the  office 
of  trustee  for  four  years,  the  candidate  receiving  the  next  highest 
number  of  votes  shall  hold  office  for  three  years,  the  candidate  receiving 
the  next  highest  number  of  votes  shall  hold  office  for  two  years,  and  the 
candidate  receiving  the  next  highest  number  of  votes  shall  hold  office  for 
one  year :  Provided,  That  the  term  of  office  of  the  person  elected  at  such 
first  election  shall  run  from  the  second  Monday  in  February,  1906.  The 
captain  or  other  officer  in  command  of  each  of  such  fire  companies  on 
the  day  of  and  immediately  after  the  casting  of  such  ballots,  shall  canvass 
and  count  the  same,  and  certify  in  writing  the  number  of  ballots  cast 
and  the  number  of  votes  received  by  each  candidate  for  the  office  of  trus- 
tee. After  signing  such  certificate,  such  officer  shall  enclose  the  same, 
together  with  all  the  ballots  cast  by  such  fire  company,  in  an  envelope, 
securely  sealed  and  addressed,  and  deliver  the  same  to  the  chief  of  the 
fire  force  of  such  city,  who  shall  deliver  the  same  to  the  mayor  as 
soon  as  all  such  certificates  and  ballots  have  been  received  by  him.  The 
mayor,  upon  the  receipt  thereof,  shall,  in  the  presence  of  such  chief  of 
the  fire  force  and  the  city  clerk,  open  such  envelopes,  examine  such 
certificates,  and  ascertain  and  determine  the  total  number  of  the  votes 
so  cast  at  such  election  for  each  of  such  candidates  for  the  office  of 
trustee,  and  shall  issue  certificates  of  their  election  to  the  four  candi- 
dates having  received  the  highest  number  of  votes.  In  case  any  two  or 
more  candidates  shall  have  received  the  same  number  of  votes,  so 
that  there  would  be  no  choice  under  the  foregoing  provision,  then  such 
mayor  and  the  chief  of  the  fire  force  shall  forthwith  by  lot  determine 
from  the  persons  so  receiving  such  equal  number  of  votes  who  shall  be 
trustee.  No  election  shall  be  set  aside  for  want  of  formality  in  balloting 
by  such  members,  or  certifying  or  transmitting  returns  of  any  such  elec- 
tion by  the  officers  in  charge.  In  case  any  city  of  the  third,  fourth 
or  fifth  class  shall  adopt  the  provisions  of  this  act,  such  first  general 
election  shall  be  held  on  the  second  Monday  of  February  thereafter.  The 
subsequent  regular  elections,  after  such  first  election,  shall  be  held  on  the 
second  Monday  in  February  in  each  year,  beginning  with  Feb- 
ruary, 1907.  At  each  such  regular  election,  one  trustee  shall 
be  elected  for  a  term  of  four  years.  The  provisions  of  this 
section  as  to  the  mode  of  calling  the  convention,  selecting  the  delegates, 
conducting  the  election,  the  preparation  of  ballots  and  all  other  like 
matters,  as  well  as  to  the  certificates  of  election,  the  decision  in  case  of 
a  tie  and  all  matters  of  like  nature,  shall  govern  the  holding  and  conduct- 
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ing  of  regular  elections.  The  chief  of  the  fire  force  shall  be  president  of 
the  board  of  trustees  of  the  firemen's  pension  fund.  At  the  first  meet- 
ing after  each  election  such  board  of  trustees  shall  elect  a  secretary, 
who  may  be  chosen  from  one  of  its  own  number :  Provided,  That  if  the 
board  deem  proper,  a  secretary  who  shall  be  a  member  of  the  fire  de- 
partment may  be  elected  by  the  companies,  to  serve  for  a  term  of  four 
years,  the  election  to  be  conducted  in  the  same  manner  as  the  election  for 
trustees.  It  shall  be  the  duty  of  the  secretary  to  keep,  in  a  book  provided 
for  that  purpose,  a  full  record  of  all  the  proceedings  of  such  board  of 
trustees;  and  the  board  shall  make  all  needful  rules  and  regulations  for 
its  government  in  the  discharge  of  its  duty,  and  shall  hear  and  deter- 
mine all  applications  for  relief  or  pensions  under  this  act. 

3609.  Pension  fund— Of  what  consists. — 185.  Such  pension  fund 
shall  consist: 

First.  Of  all  moneys  that  may  be  given  to  such  board  or  fund  by  any 
person  or  persons  for  the  uses  and  purposes  for  which  such  fcmd  is 
created.  And  such  board  of  trustees  may  take  by  gift,  grant,  devise  or 
bequest  any  money,  personal  property,  real  estate,  or  any  interest  there- 
in, or  any  right  of  property ;  and  any  such  gift,  grant,  devise  or  bequest 
may  be  absolute  or  in  fee  simple,  or  upon  the  condition  that  only  the 
rents,  income  or  profits  arising  therefrom  shall  be  applied  to  the  purposes 
for  which  such  fund  is  established. 

Second.  Of  all  moneys,  fees,  rewards  or  emoluments  of  every  nature 
and  description  that  may  be  paid  or  given  to  the  fire  force  or  any  of  the 
fire  companies. 

Third.  Every  member  of  such  fire  force  shall  be  assessed  a  part  of 
his  salary,  to  be  fixed  in  the  by-laws  of  the  board,  not  less  than  one  per 
centum  nor  more  than  one  and  one-half  per  centum  per  annum  of  such 
salary.  The  secretary  of  the  fire  force,  or  the  person  whose  duty  it  may 
be  to  make  out  pay-rolls,  shall  place  opposite  the  name  of  every  member 
of  such  force,  on  the  pay-roll,  the  amount  of  assessment  on  each  indi- 
vidual's salary,  and  the  city  treasurer,  or  county  treasurer  acting  as 
city  treasurer,  shall,  monthly,  deduct  from  the  salary  of  every  member 
of  such  fire  force  the  sum  set  opposite  his  name,  and  shall  place  the  same 
to  the  credit  of  the  firemen's  pension  fund.  Every  person  who  becomes 
a  member  of  the  fire  force  shall  be  liable  to  the  aforesaid  assessment, 
and,  in  becoming  a  member  thereof,  shall  be  conclusively  deemed  to  un- 
dertake and  agree  to  pay  the  same  and  to  have  it  deducted  from  his 
compensation  as  herein  provided. 

Fourth.  A  sum  not  less  than  one-twentieth  nor  more  than  one-tenth 
of  one  mill  shall  be  le\ned  on  each  dollar  of  the  value  of  all  the  taxable 
property  annually  assessed  in  any  such  city,  as  the  same  appears  on  the 
tax  duplicate,  which  sum  shall  be  set  aside  and  made  part  of  such  fire- 
men's pension  fund  by  the  city  treasurer,  or  county  treasurer  acting  as 
city  treasurer:  Provided,  That  the  said  sum  shall  not  be  used  for  or  de- 
voted to  any  purpose  other  than  that  herein  specified. 

3610.  Investments — ^Accounts — President's  bond.— 186.    The  board  of 
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trustees  of  the  firemen's  pension  fund  may,  at  any  time  after  considering 
the  probable  demands  upon  such  fund,  determine  what  part  thereof  may 
be  safely  drawn  therefrom  for  investment  for  revenue  purposes;  and 
having  so  determined,  shall  enter  their  proceedings  at  length  upon  their 
record,  and  shall  cause  a  warrant  to  be  drawn  for  such  amount  payable 
to  the  order  of  its  president,  which  warrant  shall  upon  its  face  show 
that  such  amount  is  drawn  for  investment  for  revenue  purposes.  And 
thereupon  such  board  of  trustees  shall  determine  in  what  manner  it  shall 
be  invested ;  which  may  be  by  the  purchase  of  any  of  the  interest-bearing 
bonds  of  the  United  States,  or  of  the  state  of  Indiana,  or  of  any  bonds 
issued  by  any  county,  city  or  township,  or  other  municipal  corporation 
of  this  state,  or  any  street,  sewer  or  other  improvement  bonds  of  any 
city  or  town  of  this  state.  The  president  shall  thereupon  draw  moneys 
from  the  city  treasury,  upon  such  warrant,  and'  invest  the  Same  as  di- 
rected by  the  said  board  in  the  name  of  **The  board  of  trustees  of  the 
firemen's  pension  fund"  of  such  city.  The  president  shall  deposit  all 
securities  with  the  city  treasurer,  or  county  treasurer  acting  as  such, 
who  shall  collect  all  interest  due  thereon  and  place  the  same  to  the  credit 
of  such  pension  fund.  The  treasurer  shall  keep  a  separate  account  of 
such  fund,  and  therein  fully  and  accurately  set  forth  a  statement  of  all 
money  received  and  paid  out  by  him,  and  he  shall,  on  the  first  Monday 
of  January  and  June  of  each  year,  make  report  to  the  board  of  trustees 
of  the  firemen's  pension  fund  of  all  moneys  received  and  distributed  by 
him.  And  the  president  of  the  said  board  shall  execute  his  bond  in  such 
sum  as  the  board  may  deem  adequate,  conditioned  that  he  will  faithfully 
discharge  the  duties  of  his  office,  and  faithfully  account  for  and  pay 
over  to  the  persons  authorized  to  receive  the  same,  all  moneys  which  may 
come  into  his  hands  by  virtue  of  his  office,  with  sureties  to  the  approval 
of  such  board  of  trustees,  which  bond  shall  be  filed  with  the  mayor. 
The  board  of  trustees  shall  make  a  full  and  accurate  report  of  the  con- 
dition of  such  pension  fund  to  the  city  controller  of  such  city  on  the  first 
Monday  of  February  in  each  year. 

3611.  Beneficiaries — Deficiency— Pro  rata  payments. — 187.  If  any 
member  of  the  said  fire  force  shall,  while  in  the  performance  of  his  duty, 
become,  or  be  found,  upon  examination  by  a  medical  officer  ordered 
by  the  chief  of  the  fire  force,  to  be  physically  or  mentally  disabled,  so 
as  to  render  necessary  his  retirement  from  all  service  on  the  force,  such 
chief  shall  retire  such  disabled  person,  and  the  board  of  trustees  shall 
authorize  the  payment  to  such  person,  monthly,  from  the  pension  fund, 
the  sum  provided  in  the  next  section.  "When  any  member  of  such  fire 
force,  or  retired  member  on  the  pension  fund  thereof,  dies,  from  any 
cause  whatever,  and  leaves  a  widow  or  child  or  children  under  sixteen 
years  of  age,  the  board  of  trustees  shall  authorize  the  payment  to  such 
widow,  while  unmarried,  and  child  or  children  under  sixteen  years  of 
age,  monthly,  from  the  pension  fund,  the  sum  or  sums  provided  in  tho 
next  section ;  or  if  any  deceased  members  shall  have  a  dependent  mother 
or  father,  upon  satisfactory  proof  that  such  mother  or  father  was  de- 
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pendent  upon  such  deceased  member  of  the  fire  force,  the  board  of  trus- 
tees shall  authorize  the  payment  to  such  mother  or  father,  monthly,  from 
the  pension  fund,  the  sum  provided  in  the  next  section:  Provided,  how- 
ever, That  no  pension  shall  be  paid  to  the  mother  or  father  of  a  deceased 
member  who  leaves  a  widow;  and  if  the  widow  of  any  deceased  mem- 
bers shall  remarrj'-,  her  pension  shall  cease:  Provided,  further.  That  if 
there  be  no  widow  and  no  child  or  children,  and  no  dependent  father  or 
mother,  but  dependent  brothers  or  sisters,  then  such  pension  shall  be 
paid  to  them.  If  at  any  time  there  should  not  be  sufficient  money  or 
bonds  to  the  credit  of  the  said  pension  fund  to  pay  to  each  beneficiary 
the  full  amount  per  month  to  which  such  beneficiary  may  be  entitled, 
then  and  in  that  event  an  equal  percentage  of  such  monthly  payments 
shall  be  made  to  each,  until  such  fund  is  so  replenished  as  to  warrant 
payment  in  full  to  each  of  such  beneficiaries. 

3612.  Sums  paid  retiring  members^— Dependents. — 188.  The  sums  to 
be  paid  to  permanently  disabled  members  and  the  widows  and  orphans, 
or  dependent  mothers  or  fathers,  or  brothers  or  sisters  of  deceased  mem- 
bers, shall  be  as  follows:  Upon  retirement  with  such  disability  during 
service  a  member  shall  receive  not  less  than  twenty-five  dollars  nor  more 
than  fifty  dollars  per  month;  and  in  the  event  of  his  decease  while  in 
such  service  of  the  fire  force  or  after  such  retirement,  the  widow  shall 
receive  not  less  than  twenty  nor  more  than  twenty-five  dollars  per 
month,  and  their  children  under  sixteen  years  of  age  not  less  than  six 
dollars  each  per  month,  which  sum  so  paid  for  the  benefit  of  such  chil- 
dren shall  be  paid  to  the  mother,  if  alive,  so  long  as  such  chil- 
dren shall  reside  with  and  be  supported  by  her.  Any  member  of  any 
such  paid  fire  force  who  has  been  in  such  service  twenty-five  years,  upon 
making  written  application  to  the  chief  of  such  fire  force,  may,  at  his 
own  option,  without  medical  examination  or  disability,  be  retired  from 
all  service  on  such  fire  force ;  and,  on  such  retirement,  the  board  of  trus- 
tees shall  authorize  the  payment  to  such  retired  member  of  a  sum  not 
less  than  twenty  dollars  per  month  nor  more  than  forty  dollars  per 
month.  The  pension  of  the  dependents  of  such  retired  members  shall 
be  the  same  in  case  of  death  after  retirement  as  provided  for  dependents 
of  those  who  die  in  the  service,  or  after  retirement  with  disability,  but 
the  member  so  retired  without  special  disability  shall  always  receive  not 
less  than  the  amount  of  pension  which  he  received  when  he  retired.  The 
pension  of  the  dependent  mother  or  father  or  brother  or  sister  of  a  de- 
ceased member  who  dies  in  the  service  of  the  fire  force,  or  after  retire- 
ment, whether  voluntary  or  with  disability,  shall  be  the  same  as  that 
provided  for  the  widows  of  such  members.  Any  member  who  may  be 
discharged  from  the  fire  force  after  having  served  not  less  than  twenty 
years  shall  receive  not  less  than  fifteen  dollars  nor  more  than  thirty  dol- 
lars per  month :  Provided,  Such  discharge  is  for  any  cause  other  than  a 
criminal  act;  and  in  the  event  of  the  death  of  such  member  after  retire- 
ment, if  he  leaves  a  widow  or  dependents,  they  shall  receive  the  amount 
provided  for  the  dependents  of  those  who  have  died  in  the  service  of  the 
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fire  force.    In  no  case  shall  the  board  of  trustees  depart  from  the  provi- 
sions of  this  section  in  authorizing  the  payment  of  such  pensions. 

3613.  Pensioners  under  former  laws. — 189.  The  provisions  of  this  act 
in  relation  to  firemen's  pension  fund  shall  apply  to  all  persons  receiving 
pensions  from  the  firemen's  pension  fund  of  any  such  city  who  have  been 
placed  on  such  pension  roll  under  any  former  law  or  laws,  except  that 
widows  or  children  of  deceased  members  of  such  fire  force  shall  receive 
the  same  amount  as  they  were  receiving  at  the  time  of  the  passage  of 
this  act ;  and  in  any  application  for  pension  now  pending  before  any  such 
board  of  trustees,  the  board  herein  created  may,  in  its  discretion,  place 
such  dependents  in  the  class  of  pensioners  as  provided  in  the  last  two 
sections. 

3614.  Re-examination  after  retirement. — 190.  After  any  member  of 
such  fire  force  shall  have  been  retired  upon  pension  by  reason  of  disa- 
bility, the  board  of  trustees  shall  have  the  right,  at  any  time,  to  cause 
such  retired  member  again  to  be  brought  before  it,  and  again  examined 
by  competent  physicians  and  surgeons,  and  shall  also  have  the  right  to 
examine  other  witnesses  for  the  purpose  of  discovering  whether  such 
disability  yet  continues,  and  whether  such  retired  member  should  be 
continued  on  the  pension  roll ;  but  he  shall  remain  upon  the  pension  roll 
until  reinstated  in  the  service  of  the  fire  department,  except  in  case  of 
dismissal  or  resignation.  Such  retired  member  shall  be  entitled  to  notice 
and  to  be  present  at  the  hearing  of  any  such  evidence,  shall  be  permitted 
to  propound  any  questions  pertinent  or  relevant  to  such  matter,  and  shall 
also  have  the  right  to  introduce  evidence  on  his  own  behalf.  All  wit- 
nesses so  produced  shall  be  examined  under  oath,  and  any  member  of 
such  board  of  trustees  is  hereby  authorized  to  administer  such  oath  to 
such  witnesses.  The  decision  of  such  board  shall  be  final,  and  no  appeal 
shall  be  allowed  therefrom,  nor  shall  the  same  be  reviewable  by  any 
court  or  other  authority. 

3615.  Payments  on  warrant. — 191.  The  payment  of  all  pensions  shall 
be  made  by  warrant  drawn  by  the  order  of  the  board  of  trustees,  signed 
by  the  president  and  countersigned  by  the  secretary. 

3616.  Pension  exempt  from  seizure. — 192.  No  part  of  such  pension 
fund  shall,  either  before  or  after  any  order  for  the  distribution  thereof 
to  members  of  such  fire  force,  or  to  the  widows  or  guardians  of  any  such 
child  or  children,  or  to  the  dependent  father,  mother,  brother  or  sister 
of  any  such  deceased,  disabled  or  retired  member  of  such  force,  be  held, 
seized,  taken,  subjected  to,  detained,  levied  on  by  virtue  of  any  attach- 
ment, execution,  judgment,  writ,  interlocutory  or  other  order,  decree  or 
process,  or  proceedings  of  any  nature  whatever  issued  out  of  or  by  any 
court  in  this  or  any  other  state  for  the  payment  or  satisfaction,  in  whole 
or  in  part,  of  any  debt,  damages,  claim,  demand,  judgment,  fine,  amerce- 
ment of  such  member  or  his  widow  or  children,  or  of  the  dependent 
mother  or  father,  sister  or  brother  of  any  deceased  member;  but  the  said 
fund  shall  be  sacredly  kept,  secured,  promoted  and  distributed  for  the 
purpose  of  pensioning  the  persons  named  in  this  act,  and  for  no  other 
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purpose  whatever :  Provided,  That  said  board  may  annually  expend  such 
sum  as  it  may  deem  proper  from  such  fund  for  the  necessary  expenses 
connected  therewith. 

3617.  Custodian  of  fund. — 193.  The  city  treasurer,  and  in  those 
cities  where  the  county  treasurer  is,  ex-officio,  city  treasurer,  such  county 
treasurer  is  hereby  made  the  custodian  of  all  the  moneys  belonging  to 
such  firemen's  pension  fund,  and  all  moneys  belonging  thereto  shall  be 
promptly  paid  to  him.  He  shall  be  liable  on  his  bond  as  such  treasurer 
for  the  faithful  performance  of  all  the  duties  imposed  upon  him  by  the 
provisions  of  this  act  in  relation  to  the  firemen's  pension  fund,  and  for 
the  faithful  accounting  for  all  moneys  and  securities  which  may  come 
into  his  hands  belonging  thereto,  and  he  shall  keep  a  separate  account 
thereof,  which  shall  at  all  times  show  the  true  condition  of  such  fund. 

3618.  Existing  funds— Transfer.— 194.  In  case  there  shall  be,  at  the 
taking  effect  of  this  act,  any  city  having  a  firemen's  pension  fund  gov- 
erned and  managed  by  a  board  of  trustees  created  under  provisions  of 
any  former  laws,  such  fund  shall  remain  under  control  of  such  former 

'  board  until  the  members  of  the  board  of  trustees  of  the  firemen's  pension 
fund  created  under  the  terms  of  this  act  shall  have  been  elected  and 
qualified  and  the  board  duly  organized,  when  such  former  board  shall 
at  once  turn  over  to  the  said  board  created  under  this  act  all  the  moneys, 
books,  papers  and  property  belonging  to  such  firemen's  pension  fund, 
and  thereafter  such  fund  and  all  books,  papers  and  property  connected 
therewith  shall  be  under  the  sole  custody,  care  and  management  of  the 
board  of  trustees  created  under  the  provisions  of  this  act,  and  the  terms 
of  office  of  the  members  of  any  such  former  board  shall  thereupon  at 
once  cease. 

DEPARTMENT  OF  ASSESSMENT  AND  COLLECTION. 

3619.  Oity  treasurer — County  seat  exception. — 195.  The  city  treas- 
urer of  every  city  shall  be  the  head  of  the  department  of  assessment  and 
collection  of  taxes  for  such  city :  Provided,  That  in  any  city  of  the  first, 
second  or  third  class  which  is  the  county  seat  of  the  county  in  which 
such  city  is  located,  and  which  city  now  has  a  city  treasurer,  such  office 
of  city  treasurer  shall  on  and  after  the  expiration  of  the  term  for  which 
he  was  elected,  be  abolished  and  the  records,  books  and  papers  of  such 
office,  except  as  otherwise  herein  provided,  shall  be  turned  over  to  and 
conserved  by  such  other  officers  of  such  city  as  the  common  council  may 
designate ;  and  thereafter  in  every  city  of  the  first,  second  or  third  class 
which  is  the  county  seat  of  the  county  in  which  any  such  city  is  located 
the  county  treasurer  of  such  county  shall  be,  ex-officio,  treasurer  of  such 
city,  and  shall  perform  all  the  duties  in  this  act  required  to  be  performed 
by  city  treasurers;  and  whenever,  in  this  act,  in  relation  to  cities  of  the 
first,  second  or  third  classes  which  are  such  county  seats,  the  term  treas- 
urer, or  city  treasurer,  is  used,  such  designation  shall  apply  to  the  county 
treasurer  acting  as  treasurer  of  any  such  city:    Provided,  further.  That 
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nothing  in  this  act  shall  be  so  construed  as  to  affect  any  law  now  or 
hereafter  in  force  in  relation  to  common  schools  or  other  town  or  city 
schools  or  to  the  assessment  and  collection  of  taxes  therefor,  or  in  rela- 
tion to  school  towns,  or  school  cities,  except  as  in  this  act  expressly  pro- 
vided. 

3620.  Treasurer  in  county  seat  dty. — 196.  The  treasurer  of  every 
county  having  a  city  as  its  county  seat,  except  in  cities  of  the  fourth  and 
fifth  classes,  shall,  on  and  after  the  expiration  of  the  term  of  the  present 
incumbent,  perform  all  the  duties  which  by  law  or  the  .ordinances  of  such 
city  are  required  to  be  performed  by  the  treasurer  thereof,  except  as 
herein  otherwise  provided,  in  the  same  maimer  and  with  like  effect  as 
such  duties  are  required  to  be  performed  by  such  city  treasurer;  he  shall, 
immediately  upon  succeeding  to  the  discharge  of  such  duties,  and  before 
entering  upon  the  same,  take  an  oath  honestly  to  discharge  such  duties, 
and  execute  a  bond,  payable  to  the  state  of  Indiana,  secured  by  an  ap- 
proved surety  company,  or  with  at  least  four  freehold  sureties,  to  the 
approval  of  the  common  council  of  such  city,  in  a  penalty  to  be  pre- 
scribed by  such  council,  not  less  than  one-half  the  estimated  amount  of 
all  taxes,  including  delinquent,  to  be  levied  and  collected  for  municipal 
purposes  in  such  city  for  the  current  year,  conditioned  that  he  will  hon- 
estly and  faithfully  discharge  the  duties  of  his  office  so  far  as  they  relate 
to  or  affect  such  city,  and  safely  keep  and  properly  account  for  and  pay 
over  to  the  proper  person  or  authority  all  moneys  and  property  of  such 
city  which  may  come  into  his  hands,  which  bond  shall  be  filed  with  and 
preserved  by  the  department  of  finance,  except  in  cities  of  the  fifth  class, 
in  which  such  bond  shall  be  filed  with  the  city  clerk. 

8622.  Transfer  of  funds,  tax  duplicate.— 197.  The  city  treasurer  of 
any  such  city  of  the  first,  second  or  third  class  which  is  the  county  seat 
of  the  county  in  which  such  city  is  located,  in  case  there  shall  then  be 
such  city  treasurer  in  such  city,  shall  on'  the  expiration  of  the  term  of  his 
oflSce  make  settlement  with  the  city  clerk  for  all  moneys  collected  and 
disbursed  by  him,  and  thereupon  a  statement  shall  be  prepared,  which 
shall  be  signed  by  him  and  attested  by  such  clerk,  in  which  shall  be 
shown  the  amount  of  moneys  in  his  hands  belonging  to  the  general  fond 
and  each  other  fund  of  which  separate  account  is  required  to  be  kept 
by  law  or  the  ordinances  of  such  city,  and  the  total  amount  of  all  such 
funds.  A  particular  description  shall  also  be  given  of  all  bonds  and  other 
securities  and  property  in  the  hands  of  such  treasurer  belonging  to  such 
city.  Such  treasurer  shall  present  such  statements  to  the  county  treas- 
urer, and  forthwith  pay  over  to  him  all  the  funds  of  such  city  in  his 
hands  as  shown  therein,  and  also  deliver  to  him  all  the  bonds,  securities 
and  other  property  described  in  such  statement;  and  such  coimty  treas- 
urer shall  give  a  receipt  therefor,  showing  the  amount  of  money  received 
on  account  of  each  fund,  and  the  total  amount  received,  describing  the 
bonds,  securities  and  other  property  received,  which  receipt  such  city 
treasurer  shall  deliver  to  the  city  clerk,  who  shall  issue  a  quietus  there- 
for.    Such  city  treasurer  in  any  such  city  of  the  first,  second  or  third 
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class  which  is  such  county  seat,  if  any  there  be,  shall  also,  on  the  expira- 
tion of  his  term  of  office,  make  a  settlement  with  the  city  clerk  on  ac- 
count of  the  tax  duplicate  and  delinquent  list  which  may  then  be  in  his 
hands  for  collection.  He  shall  enter  upon  such  duplicate  and  list,  oppo- 
site the  name  of  each  person  from  whom  he  has  collected  any  taxes,  a 
statement  of  the  fact  showing  the  amount  collected;  and  at  the  end  of 
such  duplicate  and  list  the  aggregate  amount  of  all  taxes  of  each  kind 
collected  by  him  shall  be  deducted  from  the  aggregate  amount  of  each 
kind  of  tax  shown  in  such  duplicate  and  list,  and  the  remainder  of  eack 
kind  of  tax  uncollected  shall  be  stated,  and  the  same  shall  be  signed  by 
such  city  treasurer  and  attested  by  the  clerk.  Such  tax  duplicate  and 
delinquent  list  shall  then  be  delivered  by  such  city  treasurer  to  the 
county  treasurer,  who  shall  give  him  a  receipt  therefor,  stating  therein 
the  amount  of  each  kind  of  tax  therein  remaining  uncollected  and  the  ag- 
gregate of  aU  such  taxes,  which  receipt  shall  be  filed  with  the  city  clerk, 
who  shall  issue  a  quietus  therefor.  Such  county  treasurer  shall  there- 
upon proceed  to  collect  the  taxes  contained  in  such  duplicate  and  list 
in  the  same  manner  as  he  is  required  by  law  to  collect  taxes  for  state, 
county,  township,  road  and  other  purposes  upon  the  county  tax  dupli- 
cate and  delinquent  list,  and  shall  make  settlement  on  account  thereof 
with  the  county  auditor  at  the  same  time  and  in  the  same  manner  as  he 
is  required  to  make  his  settlements  on  account  of  the  county  tax  dupli- 
cate. The  city  treasurer  of  any  such  city  of  the  first,  second  or  third 
class  which  is  such  county  seat  shall,  on  the  expiration  of  his  term  of 
office,  as  herein  provided,  deliver  to  the  treasurer  of  the  county  all  pre- 
cepts for  the  collection  of  street,  sewer,  drain  and  other  assessments  of 
like  character  which  may  be  in  his  hands  unexecuted;  and  thereafter  all 
such  precepts  shall  issue  by  such  county  treasurer,  who  shall  execute 
the  same,  and  conveyances  in  execution  of  sales  made  by  the  city  treas- 
urer or  by  such  county  treasurer  acting  as  city  treasurer,  shall  be  made 
the  same  in  all  respects  as  such  precepts  are  required  to  be  executed  and 
conveyances  made  in  other  cities,  for  which  services  the  same  fee§  shall 
be  paid  and  collected  as  are  allowed  by  law  in  other  sales  made  by  the 
county  treasurer. 

3623.  License  or  special  taxr— How  paid. — 198.  Whenever  by  law,  or 
the  ordinances  of  any  city,  a  license  or  special  tax,  or  sum  of  money  other 
than  taxes  contained  upon  the  tax  duplicate,  shall  be  required  to  be  paid 
by  any  person  into  the  treasury  of  such  city,  such  person  shall  obtain 
from  the  department  of  finance  a  statement  showing  the  amount  to  be 
paid,  and  on  what  account,  and  present  the  same  to  the  treasurer,  whose 
duty  it  shall  be  to  receive  and  collect  such  amount,  and  give  to  the  person 
paying  the  same  a  receipt  showing  the  amount  paid  and  on  what  ac- 
count, which  receipt  such  person  shall  deliver  to  the  department  of 
finance,  who  shall  thereupon  issue  to  such  person  a  license  or  quietus  as 
may  be  proper.  In  cities  of  the  fifth  class,  the  duties  in  this  section  pre- 
scribed to  be  performed  by  the  department  of  finance  shall  be  performed 
by  the  city  clerk. 
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3624.  Taxation — Assessment  and  appraisement. — 199.  The  assess- 
ment and  appraisement  for  taxation  for  state  and  county  purposes  of  all 
real  and  personal  property  and  polls,  subject  to  taxation  within  every 
city  of  this  state,  as  made  pursuant  to  the  provisions  of  the  acts  of  the 
general  assembly  of  the  State  of  Indiana,  now  or  hereafter  in  force  for 
the  assessment  of  state  and  county  taxes,  as  the  same  shall  have  been 
equalized  by  the  county  board  of  review  and  the  state  board  of  tax  com- 
missioners, including  all  additions  made  thereto  by  such  boards,  or  either 
of  them,  and  all  assessments  and  appraisements  of  omitted  property  made 
by  the  auditor,  treasurer  or  assessor  of  the  county  in  which  such  city 
is  situated,  shall  be  the  basis  upon  which  the  common  council  of  such  city 
shall  levy  and  assess  the  taxes  for  city  purposes,  which  they  respectively 
shall  deem  it  necessary  to  levy,  within  the  limitation  hereinafter  pre- 
scribed, and  the  taxes  so  levied  shall  become  and  continue  liens  upon  the 
property  upon  which  they  are  levied  at  the  time,  in  the  manner  and  to  the 
extent,  that  taxes  levied  for  state,  county  and  other  purposes  become  and 
continue  liens  upon  such  property  by  virtue  of  the  provisions  of  the  laws 
of  taxation  of  this  state. 

See  notes  to  section  3617,  Burns'  R.  S.  1901. 

Ckmstruction  of  statutes  providing  for  the  taxation  of  farm  lands  within  cities  and 
the  refunding  of  taxes  errcmeously  assessed.  City  of  Indianapolis  v.  Morris,  26  App. 
400. 

Cities  may  employ  persons  to  search  for  and  discover  property  that  has  not  been 
assessed  for  taxation.    City  of  Richmond  v.  Dickinson,  155  Ind.  345. 

3626.  Assessment  certificate — Levy. — 200.  It  shall  be  the  duty  of  the 
auditor  of  the  county  in  which  any  city  is  situated,  in  each  year,  to 
make  out  and  deliver  to  the  city  clerk,  in  cities  of  the  fifth  class,  and  to 
the  department  of  finance  in  cities  of  every  other  class,  a  certificate 
under  the  seal  of  the  board  of  commissioners  of  such  county,  showing 
the  aggregate  assessment  and  valuation  for  taxation  for  the  year  in 
which  such  certificate  is  made,  of  all  taxables,  real  and  personal,  includ- 
ing railroad  property  in  such  city,  and  the  number  of  taxable  polls 
therein,  as  the  same  shall  have  been  returned  by  the  assessor  of  the 
township  in  which  such  city,  or  any  part  thereof,  is  situated,  and  as 
equalized  by  the  county  board  of  review  and  the  state  board  of  tax  com- 
missioners, and  added  to  by  assessment  of  omitted  property;  which  cer- 
tificate shall  be  so  made  and  delivered  by  such  auditor  immediately  after 
the  assessment  and  valuation  of  such  property  and  polls  has  been  com- 
pleted and  returned  to  his  office.  Such  department  of  finance,  or  city 
clerk,  as  the  case  may  be,  shall  lay  such  certificate  before  the  common 
council  of  such  city  at  its  next  regular  session  held  after  such  certificate 
is  received;  and  thereupon  such  common  council  shall  proceed,  in  the 
manner  hereinbefore  prescribed,  to  levy  such  tax  upon  the  property  and 
polls  shown  in  such  certificate  as  may  be  deemed  necessary  by  such  coun- 
cil to  supply  the  needs  of  such  city  during  the  ensuing  year  for  city  pur- 
poses for  which  taxes  may  be  properly  levied:    Provided,  however.  That 
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except  as  otherwise  expressly  provided  in  this  act,  it  shall  be  unlawful 
for  the  common  council  to  levy  a  tax  or  taxes  for  any  one  year  exceeding 
in  the  aggregate,  in  cities  of  the  first  class,  ninety  cents,  and,  in  all  other 
cities,  one  dollar  and  twenty-five  cents,  upon  the  hundred  dollars  of  the 
assessed  and  appraised  value  of  the  property  subject  to  taxation  in 
such  city  for  the  year  in  which  the  levy  is  made,  as  shown  by  the  assess- 
ment returned  to  and  on  file  in  the  ofBce  of  the  county  auditor,,  and  by 
his  certificate  herein  mentioned:  Provided,  further.  That  in  any  city 
against  which  a  judgment  has  been  entered,  or  which  at  the  date  of  the 
passage  of  this  act,  has  an  outstanding  indebtedness,  evidenced  by  the 
bonds  of  such  city,  such  additional  levy  may  be  made  as  the  common 
council  may  find  necessary  for  the  gradual  payment  of  such  judgment 
or  bonds;  but  the  funds  derived  from  such  debt  levy  shall  be  used  for  no 
purposes  whatever  other  than  that  for  which  the  levy  shall  have  been 
made. 

Tax  to  pay  judgment,  section  3654. 

3626.  Tax  duplicate. — 201.  The  levies  of  taxes  made  as  provided  in 
the  last  section  shall  be  certified  by  the  department  of  finance,  or  city 
clerk,  as  aforesaid,  under  seal,  without  delay,  to  the  county  auditor,  and 
such  auditor  shall  thereupon  proceed  to  estimate,  as  he  is  now  required 
to  do  in  reference  to  state,  county,  township,  road  and  other  taxes,  the 
amount  of  tax  chargeable  according  to  the  rate  prescribed  by  such  levies, 
to  each  person  who  is  listed  for  any  taxable  property  or  poll  in  such 
city  upon  the  assessment  and  appraisement  of  property,  and  polls  therein 
made  for  the  year  in  which  tax  is  levied  and  returned  by  the  assessor 
of  the  towuship  in  which  such  city  is  located,  and  equalized  by  the 
county  board  of  review  and  state  board  of  tax  commissioners  and  added 
to  by  assessment  of  omitted  property.  He  shall  enter  the  amount  of  tax, 
including  delinquent  tax,  chargeable  to  each  person  against  the  name 
of  such  person,  as  it  appears  upon  the  tax  duplicate  of  the  county  for 
such  city  for  the  current  year,  in  proper  columns,  where  the  current  and 
delinquent  state,  county,  township,  road  and  other  taxes  with  which 
such  person  is  charged  are  entered.  The  aggregate  of  all  taxes  with 
which  such  person  is  chargeable,  including  state,  county,  township,  road, 
city  or  other  taxes,  shall  be  carried  and  set  down  opposite  the  name  of 
such  person  in  a  colunm  of  totals ;  and  in  the  recapitulation  of  the  dupli- 
cate now  required  by  law  to  be  made  by  the  auditor,  he  shall  set  down 
the  aggregate  of  all  taxes  contained  in  the  duplicate  for  such  city,  and 
such  duplicate  shall  thereupon  be  delivered  to  the  treasurer  of  the  county 
as  now  provided  by  law. 

3627.  Notice  by  treasurer — Collections — ^Delinquents. — ^202.  Every 
county  treasurer  shall  include  in  the  notice  now  required  by  law  to  be 
given  by  him  of  the  receipt  of  the  tax  duplicate  for  collection  a  statement 
of  the  amount  of  taxes  charged  in  such  city,  for  city  purposes,  upon  each 
one  hundred  dollars  valuation  of  the  taxable  property,  and  also  for  such 
purposes  upon  each  taxable  poll,  and  such  notice  shall  be  the  only  notice 
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required  to  be  given  of  such  facts.  It  shall  be  the  duty  of  such  county 
treasurer  to  receive  and  collect  all  taxes  shown  upon  the  duplicate  of 
such  city  for  city  purposes,  the  same  as  he  is  required  by  law  to  receive 
and  collect  the  taxes  shown  thereon  for  state,  county,  township,  road  and 
other  purposes.  If  one-half  of  the  amount  of  such  city  taxes  for  the  cur- 
rent year  charged  to  any  person,  and  the  entire  amount  of  delinquent 
city  taxes,  penalty,  interest  and  costs  charged  to  such  person  and  unpaid, 
be  paid  on  or  before  the  first  Monday  in  May,  the  payment  of  the  other 
half  of  such  taxes  for  the  current  year  may  be  postponed  to  the  first 
Monday  in  November  following;  but  if  on  or  before  the  first  Monday  in 
May  payment  be  not  made  of  that  part  of  the  above  specified  amount, 
the  entire  amount  of  unpaid  city  taxes  charged  upon  the  duplicate  to 
such  person  shall  become  due  and  be  returned  delinquent  and  collected 
as  such,  with  like  penalty,  interest  and  costs  as  is  provided  where  the 
first  installment  of  state,  county,  township  and  road  taxes  is  not  paid 
by  the  time  prescribed.  If  such  taxes  remain  delinquent  after  the  first 
Monday  in  November  following,  there  shall  be  an  additional  penalty 
of  six  per  centum  added  to  all  such  taxes  that  become  delinquent  at  the 
preceding  May  and  November  settlements;  but  a  penalty  of  ten  per 
centum  only  shall  be  added  to  the  current  delinquency  occurring  on  the 
first  Monday  in  November.  After  payment  by  any  person  of  taxes 
charged  to  him,  the  treasurer  shall  give  to  such  person  a  receipt  in  the 
form  prescribed  by  law,  which  shall  include  all  amounts  paid  by  him, 
for  city  as  well  as  other  taxes.  Any  partial  payment,  in  money,  of  either 
current  or  delinquent  taxes  shall  be  pro  rated  among  the  different  taxes 
charged  to  the  person  paying  in  proportion  to  the  amount  of  such  taxes 
respectively.  If  either  installment,  or  any  part  thereof,  of  such  taxes  for 
such  city  purposes  remain  unpaid  after  expiration  of  the  time  limited 
for  payment  thereof,  the  county,  treasurer  shall  have  the  same  power  and 
be  under  a  like  duty  to  collect  the  entire  amount  of  such  taxes  remain- 
ing unpaid,  by  levy  and  sale  of  personal  property  and  by  suit,  as  is 
granted  to  and  imposed  upon  him  for  the  collection  of  delinquent  state, 
county,  township,  road  and  other  taxes:  Provided,  That  in  any  city  in 
which,  under  any  law  now  in  force,  the  first  installment  of  taxes  for  the 
year  1905  is  payable  on  or  before  the  first  Monday  in  December  in  said 
year  the  common  council  of  such  city,  at  the  time  of  making  the  tax  levy 
in  said  year,  shall  have  authority  to  levy  an  additional  assessment  of 
sixty-two  and  one-half  cents  on  the  hundred  dollars  valuation  of  the 
property  in  such  city  subject  to  taxation,  together  with  one  dollar  on 
each  poll,  which  additional  assessment  shall  be  payable  on  or  before  the 
first  Monday  of  November,  1905. 

See  notes  to  section  3622,  Burns'  R.  S.  1901. 

Right  and  power  of  cities  to  contract  with  persons  to  search  for  property  that  has 
not  been  returned  for  taxation.    City  of  Richmond  v.  Dickinson,  165  Ind.  345. 

3628.    Treasurer's   settlement  —  Delinquent   list.— 203.     The    county 
treasurer,  acting  as  city  treasurer,  shall  at  the  time  of  making  his  an- 
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nual  settlement  with  the  county  auditor,  on  the  first  Monday  in  May,  as 
now  required  by  law,  make  settlement  with  such  auditor  for  the  amount 
with  which  such  treasurer  is  to  stand  charged  on  account  of  city  taxes, 
in  the  manner  prescribed  for  his  settlement  of  state,  county,  township, 
road  and  other  taxes,  and  for  all  of  such  city  taxes  appearing  upon  the 
tax  duplicate,  and  not  shown  upon  such  settlement  to  be  uncollected, 
such  treasurer  shall  be  held  liable  as  having  been  collected  and  received 
by  him.  Immediately  upon  such  settlement  being  made,  the  auditor  shall 
make  out  a  statement  in  duplicate,  showing  the  aggregate  amount  of  all 
current  and  delinquent  taxes,  for  city  purposes,  including  with  the  de- 
linquent taxes  the  penalties  and  interest  thereon  which  appear  upon  the 
tax  duplicate  of  such  city,  the  amount  of  such  taxes,  penalty  and  interest 
that  remains  uncollected  at  the  time  of  such  settlement,  and  the  amount 
of  each  class,  including  penalty  and  interest,  that  has  been  collected  by 
such  treasurer  and  appears  upon  the  duplicate  of  such  city.  Such  settle- 
ment shall  be  signed  and  sworn  to  by  such  treasurer,  and  certified  by  the 
county  auditor,  under  the  seal  of  the  board  of  commissioners,  to  be  cor- 
rect abstracts  of  the  treasurer's  settlement,  on  account  of  such  city  taxes. 
One  copy  of  such  statement  shall  be  delivered  by  the  county  auditor  to 
the  department  of  finance  of  such  city,  or  to  the  city  clerk,  as  the  case 
may  be,  who  shall  thereupon  charge  the  amount  shown  thereby  to  have 
been  collected  to  such  county  treasurer  as  cash  in  his  hands. 

3629.  County  auditor— Delinquent  list.— 204.  The  county  auditor 
shall  include  in  the  delinquent  list  required  by  law  to  be  made  by  him 
after  the  annual  settlement  with  the  county  treasurer  on  the  first  Mon- 
day of  May  the  amount  of  all  city  taxes  shown  by  such  settlement  to  be 
uncollected  in  any  city,  and  carry  the  same  out  and  include  it  in  the  total 
of  all  taxes  due  from  the  person  liable  therefor  as  shown  in  such  list ;  and 
such  list,  when  delivered  to  the  county  treasurer,  shall  empower  him, 
and  it  shall  be  his  duty,  to  collect  all  delinquent  city  taxes  embraced 
therein,  in  the  same  manner,  and  with  the  same  penalty  and  interest,  as 
the  state,  county,  township,  road  and  other  taxes  contained  therein. 

3630.  Delinquent  settlement.— 205.  On  the  first  Monday  of  Novem- 
ber in  each  year  the  county  treasurer  shall  make  settlement  with  the 
county  auditor  for  the  amount  of  delinquent  city  taxes,  penalty  and  in- 
terest shown  upon  such  delinquent  list  in  the  same  manner  as  he  is  now 
required  by  law  to  make  in  such  settlement  for  delinquent  state,  county, 
township,  road  and  other  taxes  collected  by  him,  and  upon  such  settle- 
ment a  statement  signed,  sworn,  and  certified  to  by  such  treasurer  and 
auditor,  in  the  same  manner  prescribed  in  section  two  hundred  and  four 
of  this  act,  shall  be  prepared  in  duplicate,  showing  the  aggregate  amount 
of  city  delinquent  taxes,  penalty  and  interest  contained  in  such  delin- 
quent list,  the  amount  thereof  collected  and  the  amount  still  remaining 
uncollected,  a  copy  of  which  statement  shall  be  transmitted  to  the  de- 
partment of  finance,  or  city  clerk,  as  required  with  reference  to  the  state- 
ment mentioned  in  said  section  two  hundred  and  four. 

3631.  Delinquent  sales. — 206.    The  county  auditor,  in  making  out  the 
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list  of  lands  and  lots  in  any  such  city  returned  and  remaining  delinquent 
for  state,  county,  township,  road  and  other  taxes  which  he  is  required 
by  law  to  make  between  the  first  Monday  in  November  and  the  first  day 
of  January  in  each  year,  shall  enter  therein  against  the  name  of  each 
person  remaining  delinquent  on  account  of  state,  county,  township,  road 
and  other  taxes,  the  amount  of  all  delinquent  taxes  for  city  purposes 
for  which  such  lands  and  lots  are  liable,  including  taxes  on  polls  and 
personalty,  and  adding  interest  and  penalty  thereon,  as  in  case  of  other 
delinquent  taxes,  and  also  the  amount  of  all  taxes  for  city  purposes  as- 
sessed for  the  current  year,  for  which  such  lands  or  lots  are  liable,  in- 
cluding taxes  on  polls  and  personalty,  which  said  taxes  shall  be  carried 
out  with  the  taxes  for  state,  county,  township,  road  and  other  purposes, 
into  one  total.  Payment  for  such  delinquent  and  current  city  taxes,  with 
interest,  penalty  and  costs,  shall  be  enforced  by  sale  of  the  lands  and 
lots  liable  therefor,  or  so  much  thereof  as  may  be  necessary,  which  sale 
shall  be  made  by  the  county  treasurer  in  the  same  manner,  at  the  same 
time  and  place,  and  upon  the  same  notice  as  is  prescribed  by  law  for  the 
sale  of  lands  and  lots  for  the  payment  of  delinquent  state,  county,  town- 
ship, road  and  other  taxes,  the  property  to  be  offered  for  sale  and  sold  for 
the  payment  of  all  taxes  of  every  kind  for  which  the  same  is  liable,  with 
interest,  penalty  and  costs  thereon,  as  one  entire  sum,  and  not  separately 
for  such  city  taxes.  Nor  shall  notice  of  the  sale  be  given  separately  for 
city  taxes,  but  it  shall  be  stated  in  the  notice  required  to  be  given  of  the 
sale  of  the  lands  and  lots  for  state,  county,  township,  road  and  other 
taxes  that  the  sale  thereof  will  also  be  for  the  payment  of  the  city  taxes, 
which  shall  be  the  only  notice  required  to  be  given.  Payment  of  the  bid 
upon  the  sale  of  any  such  lands  and  lots  shall  be  enforced,  so  far  as  it 
relates  to  city  taxes,  by  the  same  officer  and  in  the  same  manner,  and  with 
the  same  penalty  and  costs,  as  is  provided  by  law  ^f or  the  enforcement 
of  the  payment  of  a  bid  made  upon  the  sale  of  lands  and  lots  for  state, 
county,  township,  road  and  other  taxes  alone.  The  guaranty  required  by 
law  to  be  indorsed  by  the  county  treasurer  upon  each  certificate  given 
by  him  upon  a  purchase  of  lands  and  lots  for  state,  county,  township, 
road  and  other  taxes,  shall  in  every  case  where  such  sale  is  made  for 
city  taxes,  also  apply  to  and  embrace  the  amount  of  city  taxes  for  which 
sale  was  made;  and  the  holder  of  such  certificate  shall  have  the  same 
remedy  upon  such  guaranty  as  to  the  city  taxes  embraced  therein  that 
he  has  as  to  state,  county,  township,  road  and  other  taxes  to  which  the 
same  relates.  All  provisions  of  law  in  reference  to  the  certificate  to  be 
issued  to  a  purchaser  of  lands  and  lots  upon  sale  for  state,  county,  town- 
ship, road  and  other  taxes;  the  effect  of  such  sale  and  the  rights  of  the 
purchaser;  redemption  therefrom;  the  making  of  deeds  upon  failure  of 
redemption,  and  as  to  the  force  and  effect  of  such  deeds ;  for  the  quieting 
of  titles  acquired  thereunder;  for  transferring  to  the  purchaser  the  orig- 
inal lien  for  the  taxes  for  which  the  sale  was  made,  and  subsequent  taxes 
paid ;  and  for  the  enforcement  of  such  lien  by  judicial  proceedings,  when 
the  puchaser  fails  to  acquire  a  valid  title  by  virtue  of  the  purchase; 
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and  as  to  the  interest  and  penalties  to  be  collected  upon  redemption 
from  such  sale  before  deed  is  made,  or  upon  judicial  proceedings  to  quiet 
the  title  or  enforce  the  lien  of  the  purchaser ;  and  all  other  provisions  of 
law  relating  to  levying,  assessing,  collecting  and  accounting  for  state, 
county,  township,  road  and  other  taxes,  shall  so  far  as  the  same  are  ap- 
plicable, have  like  force  and  effect  in  case  of  city  taxes. 

3632.  Compensation  of  auditor  and  treasurer. — ^207.  The  county 
auditor  for  all  services  required  to  be  performed  by  him  under  this  act, 
for  a  city  of  the  first,  second  or  third  class,  which  is  the  county  seat  of  the 
county  of  which  he  is  auditor,  shall  receive  an  annual  salary,  in  cities  of 
the  first  class,  of  one  thousand  dollars ;  in  cities  of  the  second  class,  of  five 
hundred  dollars,  and  in  cities  of  the  third  class,  of  four  hundred  dollars; 
to  be  paid  quarterly  out  of  the  funds  of  the  city,  upon  allowance  by  the 
common  council  thereof.  The  county  treasurer,  for  all  services  required 
to  be  performed  by  him  under  this  act  for  such  city,  shall  receive  an  an- 
nual salary  not  exceeding,  in  cities  of  the  first  class,  eight  thousand  five 
hundred  dollars,  in  cities  of  the  second  class,  fifteen  hundred  dollars, 
and  in  cities  of  the  third  class,  one  thousand  dollars ;  to  be  fixed  by  ordi- 
nance and  to  be  paid  quarterly  out  of  the  funds  of  the  city  upon  allow- 
ance by  the  common  council  thereof;  and  in  addition  to  such  salary,  such 
treasurer  shall  receive  five  per  centiim  of  the  amount  of  delinquent  taxes 
collected  by  him  for  such  city,  such  per  centum  to  be  calculated  on  the 
original  amount  of  the  tax  so  collected  as  charged  on  the  duplicate,  and 
not  including  interest  or  penalty.  And  neither  such  auditor  nor  such 
treasurer  shall  receive  any  other  compensation  than  in  this  section  pro- 
vided for  any  or  all  services  in  relation  to  the  levy,  assessment,  collection 
or  disbursement  of  any  of  the  funds  of  such  city,  whether  derived  from 
taxes,  current  or  delinquent,  or  from  special  assessments,  licenses,  or 
other  source.  For  their  services  under  this  act,  in  cities  other  than  cities 
of  the  first,  second  and  third  classes,  which  are^  county  seats,  county 
auditors  and  county  treasurers  shall  receive  no  compensation  other  than 
that  allowed  them  by  law  as  such  county  officers.  And  any  county 
auditor,  or  county  treasurer,  or  deputy  of  either  of  such  officers,  who 
shall  directly  or  indirectly,  ask  or  receive  any  compensation  or  allow- 
ance from  any  city  other  than  as  expressly  provided  for  in  this  section, 
shall,  on  conviction,  be  fined  not  exceeding  five  thousand  dollars,  to  which 
may  be  added  imprisonment  in  the  state  prison  not  exceeding  one  year. 

3633.  Treasurer's  accounts  with  cities. — 208.  The  treasurer  of  every 
county  in  the  state  shall  keep  an  account  of  all  moneys  received  by  him 
for  each  city  in  such  county,  for  taxes,  current  or  delinquent,  assessments, 
license  fees,  and  from  all  other  sources  whatever ;  and  on  the  first  day  of 
each  month  he  shall  receipt  to  the  controller  of  such  city,  in  cities  in 
which  such  office  of  controller  has  been  created,  and  to  the  city  clerk  in 
all  other  cities,  for  the  amounts  collected  by  him  as  aforesaid  for  the 
preceding  month,  itemizing  the  moneys  so  by  him  collected,  which 
amounts  so  receipted  for  shall  at  once  be  available  for  such  city's  use. 
In  cities  of  the  fourth  and  fifth  classes,  and  in  all  other  cities  which  are 
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not  county  seats,  such  county  treasurer  shall  pay  over  such  amounts  to 
the  city  treasurers  of  such  cities  respectively;  and  in  cities  of  the  first, 
second  and  third  classes  which  are  county  seats  he  shall  pay  such  amounts 
on  the  warrants  drawn  on  the  city  treasurer  by  the  city  controller  of 
each  of  such  cities  respectively,  and  as  otherwise  provided  in  this  act. 
Whenever  any  county  treasurer,  or  other  county  or  township  officer, 
shall  fail  to  discharge  faithfully,  fully  and  promptly  any  duty  imposed 
upon  him  by  this  act,  or  by  any  other  law  relating  to  his  duties  in  con- 
nection with  cities  or  towns,  he  shall  be  liable  to  impeachment  and  re- 
moval from  office  and  to  damages  for  such  failure,  for  which  damages 
his  bondsmen  also  shall  be  liable.  Such  impeachment  may  be  instituted 
by  any  such  city  or  town  by  filing  a  complaint  in  the  circuit  court  of  the 
county  in  which  such  city  or  town  is  located.  Such  causes  shall  be  tried 
as  other  civil  causes  are  tried,  and  a  removal  from  office  may  be  decreed 
and  damages  'awarded.  The  bondsmen  of  any  such  officer  may  be  made 
co-defendants  in  the  action,  in  case  such  city  or  town  seeks  to  recover 
damages. 

3634.  City  treasurer  —  Receipts  —  Disbur8ements.~209.  The  city 
treasurer  shall  receive  all  moneys,  notes,  bonds  and  orders  belonging  to 
the  city,  and  keep  an  accurate  account  of  such  moneys,  notes,  bonds  and 
orders,  and  of  the  amounts  received  and  paid  out  by  him ;  and  no  money 
shall  be  paid  out  of  the  city  treasury  by  him  except  upon  warrant  duly 
drawn  thereon. 

3636.  Duties  of  treasurer,  controller  or  clerk.— 210.  All  moneys  due 
to  or  to  be  collected  for  any  city,  on  any  account  whatever,  shall  be 
paid  to  the  city  treasurer,  who  shall,  for  every  sum  received  by  him, 
issue  a  receipt  to  the  person  paying  the  same ;  which  receipt,  except  for 
taxes  charged  on  the  duplicate,  such  person  shall  file  with  the  city  con- 
troller, save  in  cities  of  the  fifth  class,  in  which  case  such  receipt  shall 
be  filed  with  the  city  clerk,  and  thereupon  such  controller,  or  clerk,  shall 
issue  a  quietus  to  such  person,  and  charge  the  treasurer  with  the  amount 
therein  specified,  and  upon  what  account.  The  treasurer  shall  receive 
city  orders  that  are  due  in  payment  of  any  debt,  tax  or  assessment  due 
such  city;  and  when  an  order  is  received  by  him  for  any  debt,  tax  or 
assessment  due  such  city,  or  otherwise  paid  or  redeemed,  he  shall  cancel 
the  same  by  writing  or  stamping  upon  the  face  of  such  order  the  word 
'* redeemed''  and  the  date  of  redemption;  and  such  order  shall  not  again 
be  put  in  circulation.  The  treasurer  shall  also,  in  like  manner,  cancel 
all  bonds  or  other  evidences  of  indebtedness  redeemed  or  liquidated  by 
him.  He  shall  register  all  orders  by  him  so  redeemed  in  a  book  to  be 
furnished  him  for  that  purpose,  in  the  same  manner  as  the  city  clerk  or 
controller  is  required  to  register  such  orders.  He  shall  also  register  all 
receipts  given  by  him  as  required  in  this  act,  except  receipts  for  taxes 
charged  on  the  tax  duplicate. 

3636.  Payment  of  city  orders — ^Deficiency— Interest.— 211.  The  city 
treasurer  shall  pay  all  orders  issued  by  the  city,  of  which  he  is  such 
treasurer,  when  presented,  properly  indorsed,  if  there  be  money  in  the 
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treasury  appropriated  for  that  purpose  sufficient  to  pay  the  same;  if 
there  be  not  money  enough  thus  to  pay  such  orders  he  shall  write  or 
stamp  on  the  back  thereof,  over  his  name,  the  date  of  such  presentation, 
and  note  the  same  in  a  register  of  orders  indorsed,  to  be  provided  him 
for  that  purpose,  and  such  orders  shall  be  entitled  thenceforth  to  draw 
interest  at  the  rate  of  six  per  cent,  per  annum,  until  there  shall  be 
money  on  hand  suflBcient  to  pay  the  same.  Whenever  there  shall  be 
money  on  hand  to  pay  all  outstanding  orders  which  have  been  indorsed 
prior  to  any  given  date,  the  treasurer  shall  publish  notice  of  such  fact 
by  two  insertions  in  some  newspaper  of  general  circulation  in  such  city, 
stating  also  in  such  notice  that  such  outstanding  orders  will  be  redeemed 
on  presentation;  and  interest  shall  cease  on  such  orders  from  and  after 
tlie  last  date  of  such  publication :  Provided,  That  city  orders  shall  be  re- 
ceived in  pa^Tnent  of  taxes  for  general  purposes,  and  for  all  claims  and 
demands  due  or  belonging  to  the  general  fund  of  the  city,  without  re- 
gard to  priority  of  presentation  or  date  of  issue,  but  the  treasurer  shall 
not  pay  any  balance  thereon,  over  and  above  the  amount  of  such  tax, 
claim  or  demand,  when  there  are  outstanding  orders  unpaid  for  want 
of  funds. 

3637.  Treasurer's  statement  to  controller  or  clerk — Reports. — ^212.  The 
city  treasurer  of  every  city  shall,  on  the  first  day  of  each  month,  fur- 
nish the  city  controller,  in  cities  of  the  first,  second,  third  and  fourth 
classes,  and  the  city  clerk,  in  cities  of  the  fifth  class,  a  statement  of  all 
the  receipts  and  disbursements  made  by  him  during  the  previous  month, 
and  the  balance  in  the  treasury  belonging  to  each  fund,  general  and 
special,  and  also  deliver  to  him  all  the  orders  redeemed  and  canceled 
by  him  during  the  same  period,  taking  the  controller's  or  clerk's  receipt 
therefor;  which  statement,  with  the  orders  redeemed,  the  controller,  or 
clerk,  as  the  case  may  be,  shjiU  lay  before  the  common  council  at  its 
next  meeting,  to  be  disposed  of  as  the  council  may  direct.  The  city 
treasurer  shall  also,  at  least  fifteen  days  before  the  general  city  elec- 
tion, and  at  all  other  times  when  so  required  by  the  common  council, 
render  a  full  account  of  the  receipts  and  expenditures  for  the  current 
year,  and  the  general  condition  of  the  treasury.  He  shall  also,  at  his 
own  peril,  keep  safe  the  moneys  of  the  city. 

DEPARTMENT  OF  HEALTH  AND  CHARITIES. 

3638.  Oonmiissioners^  terms— Salary.— 213.  In-  every  city  of  this 
state  there  shall  be  a  department  of  health  and  charities  to  be  under  the 
control  of  a  board  of  three  commissioners,  not  more  than  two  of  whom 
shall  be  of  the  same  political  party,  who  shall  be  known  as  the  **  Board 
of  Health"  and  who  shall  be  appointed  by  the  mayor,  and  who  shall  serve 
until  their  successors  are  appointed  and  qualified.  Such  commissioners, 
except  the  secretary,  shall  each  receive  a  salary  to  be  fixed  by  ordinance, 
not  exceeding  one  hundred  dollars  per  year.  Such  board  shall  have 
power  to  purchase  all  necessary  supplies  and  apparatus,  and  make  all 
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necessary  repairs  in  the  department,  subject  to  the  same  provisions  as 
are  prescribed  in  this  act  for  the  exercise  of  similar  powers  by  the  de- 
partment of  public  works.  The  board  shall  have  charge  of  all  matters 
relating  to  the  public  health  and  the  enforcement  of  laws  in  relation 
thereto,  including  the  charge  of  the  city  hospital,  and  city  dispensary, 
if  any  there  be,  and  all  other  city  charities;  and  shall  keep  a  careful 
record  of  all  its  proceedings.  Such  commissioners  shall  appoint  a  super- 
intendent of  the  city  hospital  and  also  a  superintendent  of  the  city  dis- 
pensary, who  shall  have  control  and  management  of  each  thereof,  if 
there  be  such  city  hospital  or  dispensary  in  such  city.  Such  commis- 
sioners shall  appoint  as  secretary  one  of  their  number,  who  shall  be  a 
physician  of  good  standing,  and  well  informed  in  sanitary  science,  and 
whose  salary  shall  be  fixed  by  ordinance :  Provided,  That  in  cities  of  the 
first  class  such  board  shall  appoint  a  competent  person  not  a  member  of 
such  board  who  shall  be  a  doctor  of  medicine  and  well  informed  in  sani- 
tary science,  and  who  shall  be  the  city  sanitarian  and  by  virtue  of  his 
office  secretary  of  such  board,  and  whose  salary  shall  be  two  thousand 
dollars,  which  may  be  increased  by  ordinance  to  any  sum  not  exceeding 
three  thousand  dollars  per  annum;  in  cities  of  the  second  class  the 
secretary  of  such  board  shall  receive  not  over  one  thousand  dollars  per 
annum,  in  cities  of  the  third  and  fourth  classes,  not  over  five  hundred 
dollars  per  annum,  and,  in  cities  of  the  fifth  class,  not  over  one  hundred 
dollars  per  annum  to  be  fixed  in  each  case  by  ordinance.  In  every  city 
of  the  first  class  such  secretary  of  the  board  of  health  shaU  not  engage 
in  any  other  business,  occupation  or  profession.  He  shall  at  all  times  be 
under  the  direction  and  control  of  such  commissioners  in  the  perform- 
ance of  his  duties.  Such  secretary  shall  be  the  executive  officer  of  the 
board,  and  attend  to  the  proper  registration  of  births,  marriages  and 
deaths  and  such  other  statistical  information  as  such  department  of 
public  health  and  charities  may  require.  He  shall  have  the  immediate 
control  and  direction  of  the  sanitary  police  force,  and  in  connection 
therewith  shall  make  all  necessary  sanitary  surveys  and  inspections.  He 
shall  also  make  and  superintend,  in  relation  to  the  sanitary  condition  of 
the  city,  such  chemical,  histological,  pathological  and  other  investigations 
as  shall  be  deemed  advisable  by  the  board;  he  shall  have  charge  of  the 
office  occupied  by  the  commissioners,  and  carry  out  and  perform  all  such 
orders  and  directions  as  the  board  may  require,  keep  aU  the  records  of 
the  board,  and  render  to  the  department  a  full  report  of  all  matters 
pertaining  to  his  office,  monthly,  and  also  an  annual  report  in  like  man- 
ner at  the  close  of  each  calendar  year. 

3639.  Powers  and  duties.— 214.  Such  board  of  health  is  hereby  au- 
thorized and  directed  to  prepare  ordinances  for  the  protection  of  public 
health;  for  securing  the  proper  registration  of  births,  marriages  and 
deaths,  and  such  other  statistical  information  as  the  department  n[iay 
require,  with  penalties  for  their  violation;  for  the  removal  and  burial 
of  the  dead:  for  the  maintenance,  if  deemed  necessary,  of  an  ambulance 
service  for  the  speedy  removal  of  sick  and  needy  persons;  for  the  effi- 


Digitized  by 


Google 


507  JUDICIAL   DEPAKTMENT.  §    3640 

eient  regulation  and  management  of  the  city  hospital  and  city  dispen- 
sary, as  may  seem  desirable,  in  case  there  be  in  any  such  city  such  city 
hospital  or  dispensary;  for  the  destruction  or  fumigation  of  infected 
property  or  premises :  for  the  registration  of  plumbers  and  the  inspection 
of  plumbing  and  house  drainage  in  all  buildings,  both  public  and  pri- 
vate, erected  after  the  passage  of  this  act,  and  in  all  buildings  both  public 
and  private,  erected  prior  thereto,  wherein  changes  in  or  additions  to 
the  plumbing  or  drainage  are  to  be  made;  for  the  appointment  of  an* 
inspector  of  plumbing  and  house  drainage,  who  shall  be  a  practical 
plumber  and  shall  be  required  to  pass  an  examination  as  to  his  qualifica- 
tions by  three  practical  plumbers  doing  business  and  residing  in  such 
city,  such  examiners  to  be  selected  by  the  board  of  health ;  and  such  other 
ordinances  as  shall  make  the  department  effective  in  the  prevention  and 
suppression  of  disease.  Such  ordinances  shall  be  submitted  to  the  coun- 
cil for  passage  as  other  ordinances.  Such  commissioners  shall  nominate 
for  appointment  by  the  department  of  public  safety,  or,  in  cities  of  the 
fifth  class,  by  the  city  marshal,  as  special  sanitary  officers,  skilled  and 
competent  persons  for  live  stock  and  meat  inspectors  and  food  inspectors, 
whose  duty  it  shall  be  to  inspect  all  live  stock,  meat,  and  food  offered 
for  sale  for  human  consumption  in  such  city,  and  to  attend  the  public 
markets  and  watch  carefully  over  the  same  and  prevent  the  selling  or 
offering  for  sale  for  human  food  of  any  and  all  articles  unfit  for  use ;  and 
the  department  is  hereby  authorized  to  require  from  the  department  of 
public  safety,  or  the  city  marshal,  as  the  case  may  be,  special  details  of 
policemen  or  firemen  to  execute  orders  for  the  department  of  public 
health  whenever  needed.  The  department  of  public  safety,  or  city  mar- 
shal, shall  detail  policemen  who  shall  be  constantly  subject  to  the  orders 
of  the  department  of  health.  In  case  of  disagreement  between  the  two 
departments  as  to  the  number  or  duration  of  service  of  such  details  of 
policemen,  or  the  number  of  sanitary  officers  required,  the  mayor  shall 
decide  the  question. 

JUDICIAL-  DEPARTMENT. 

3640.  City  court — Officers — Seal.— 215.  The  judicial  power  of  every 
city  of  the  first,  second,  third  and  fourth  classes,  Shall  be  vested  in  a 
city  court.  The  officers  thereof  shall  be  a  judge,  a  clerk  and  a  bailiff, 
except  that,  in  cities  of  the  third  and  fourth  classes,  the  judge  of  such 
court  shall  act  also  as  clerk  and  shall  perform  all  duties,  so  far  as  ap- 
plicable, hereinafter  prescribed  for  the  clerk  of  such  court.  The  bailiff 
shall  be  a  policeman  detailed  for  such  service  by  the  chief  of  police  under 
direction  of  the  board  of  safety.    The  style  of  such  court  shall  be:  *'The 

City  Court  of  the  City  of ,"  according  to  the  name  of  such 

city.  Such  court  shall  be  a  court  of  record,  and  all  its  judgments,  de- 
crees, orders  and  proceedings,  shall  have  the  same  force  and  effect  as 
those  of  the  circuit  court,  except  that  no  judgment  shall  be  a  lien  on 
real  estate  otherwise  than  as  provided  by  taking  a  transcript  of  such 
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judgment  and  filing  the  same  in  the  office  of  the  clerk  of  the  circuit 
court ;  and  such  judgment  shall  then  be  enforced  in  the  same  manner  as 
in  case  of  liens  by  transcript  from  justices  of  the  peace  in  similar  cases: 
Provided,  That  in  cities  of  the  fifth  class  the  mayor  shall  exercise  all  the 
powers  and  be  required  to  perform  all  the  duties  herein  provided  for 
city  judges,  in  so  far  as  the  same  are  applicable.  The  city  judge  shall 
provide  at  the  expense  of  the  city  a  seal  for  such  court,  which  shall  con- 

'tain  on  the  face  the  words:       *'City  Court  of  ,  Indiana,"  the 

blank  to  be  filled  with  the  name  of  the  city.  A  description  of  such  seal, 
together  with  an  impress  thereof,  shall  be  spread  on  the  records  of  such 
court.  He  shall  also  provide  all  books,  dockets,  papers  and  printed 
blanks  necessary  for  the  discharge  of  the  duties  of  such  court.  No 
change  of  venue  shall  be  taken  from  such  court,  but  any  defendant  may 
take  a  change  of  venue  from  the  judge  thereof  and  a  special  judge  may 
be  appointed,  as  provided  by  law  in  relation  to  the  circuit  court. 

3641.  City  judge— Election,  term— Jurisdiction.— 216.  The  city  judge 
shall  be  elected  by  the  legal  voters  of  such  city,  at  the  same  time  and  in 
the  same  manner  as  the  other  city  officers  are  elected,  for  the  term  of 
four  years  and  until  his  successor  is  elected  and  qualified.  His  term  of 
office  shall  begin  at  twelve  o'clock,  noon,  on  the  first  Monday  of  Janu- 
ary following  his  election ;  except  that  any  city  judge  elected  at  the  elec- 
tion to  be  held  in  November,  1905,  shall,  as  in  the  case  of  other  officers 
then  elected,  hold  only  from  the  expiration  of  the  term  of  his  predecessor 
and  until  the  first  Monday  in  January,  1910.  Before  entering  upon  the 
discharge  of  his  duties  he  shall  execute  a  bond,  payable  to  such  city  in 
the  "penal  sum  of  five  thousand  dollars,  with  good  and  sufficient  surety, 
to  be  approved  by  the  mayor  and  filed  in  the  office  of  the  city  controller, 
conditioned  for  the  faithful  discharge  of  the  duties  of  his  office.  He 
shall  hold  daily  sessions  of  the  city  court,  Sundays  excepted,  at  a  place  to 
be  provided  and  designated  by  the  common  council.  He  shall  have  and 
exercise  within  the  county  in  which  such  city  is  located  the  powers  and 
jurisdiction  now  or  hereafter  conferred  upon  justices  of  the  peace  in 
all  cases  of  crimes  and  misdemeanors^  except  as  otherwise  herein  pro- 
vided. He  shall  have  exclusive  jurisdiction  of  all  violations  of  the  ordi- 
nances of  such  city.  He  shall  also  have  original  concurrent  jurisdiction 
with  the  circuit  court  or  criminal  court  in  all  cases  of  petit  larceny  and 
all  other  violations  of  the  laws  of  the  state  where  the  penalty  provided 
therefor  can  not  exceed  a  fine  of  five  hundred  dollars  and  imprisonment 
in  the  jail  or  workhouse  not  exceeding  six  months,  or  either  or  both: 
Provided,  That  such  city  judge,  in  any  case  brought  before  him  charging 
any  person  with  a  crime  or  misdemeanor,  if,  in  the  opinion  of  such  judge, 
the  punishment  which  he  is  authorized  to  assess  is  not  adequate  to  the 
offense,  may  so  find,  and  in  such  case  he  shall  hold  such  prisoner  to  bail 
for  his  appearance  before  the  proper  court,  or  commit  him  to  jail  in  de- 
fault of  such  bail. 

3642.  Powers  of  city  judge. — 217.  In  the  trial  of  any  person  in  any 
city  court  for  the  violation  of  any  law  of  this  state  or  ordinance  of  such 
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city,  the  court  or  jury  shall  have  power  to  assess  a  fine  in  any  sum  not 
exceeding  five  hundred  dollars,  or  adjudge  imprisonment  as  a  part  of 
the  sentence  for  any  time  not  exceeding  six  months  in  the  county  jail, 
workhouse  or  other  lawfully  designated  place  of  confinement,  or  both. 
Such  judge  shall  have  full  power  and  authority  to  make  and  adopt  rules 
and  regulations  for  conducting  the  business  of  such  court  not  repugnant 
to  the  laws  of  this  state,  and  shall  have  all  powers  incident  to  a  court  of 
record  in  relation  to  the  attendance  of  witnesses,  the  punishment  of  con- 
tempts, the  enforcement  of  its  orders  and  the  issuing  of  commissions  for 
taking  depositions  in  cases  pending  In  such  court.  He  shall  have  full 
authority  to  administer  oaths  and  to  give  all  necessary  certificates  for 
the  authentication  of  the  records  and  proceedings  of  such  court.  In  the 
matter  of  changes  of  venue  and  pther  matters  relating  to  the  trial  of 
any  person  charged  with  the  violation  of  any  law  of  this  state  or  of  any 
ordinance  of  such  city,  such  court  shall  be  governed,  so  far  as  may  be, 
by  the  law,  rules,  practice  and  pleading  in  criminal  and  circuit  courts, 
except  where  herein  otherwise  provided.  Appeals  may  be  taken  from 
the  judgment  of  such  court  to  the  circuit  or  criminal  court  of  the  county, 
in  the  same  manner  as  provided  by  law  for  appeals  from  justices  of  the 
peace.  In  case  of  the  temporary  absence  or  inability  of  the  regular  city 
judge  to  act,  he  shall  appoint  any  reputable  practicing  attorney  to  pre- 
side in  his  absence,  and  such  special  judge  shall  have  and  possess  all  the 
powers  and  rights,  and  perform  and  exercise  all  the  duties  of  judge  of 
such  court  as  fully  and  completely  as  the  regular  judge  appointing  him, 
and  while  so  serving  shall  receive  the  compensation  allowed  special 
judges  in  the  circuit  court,  to  be  paid  out  of  the  city  treasury  on  the 
certificate  of  the  regular  judge  and  the  warrant  of  the  city  controller. 
It  shall  be  the  duty  of  such  judge,  whether  regular  or  special,  to  tax, 
for  the  use  and  benefit  of  such  city,  a  docket  fee  of  five  dollars  in  each 
case  where  a  defendant  is  adjudged  guilty  of  a  violation  of  any  law  of 
this  state  or  ordinance  of  such  city,  which  docket  fee  shall  be  collected 
in  the  same  manner  as  other  costs  are  collected ;  and  no  other  fees  what- 
ever, except  witness  fees,  shall  be  taxed  against  a  defendant,  unless  as 
otherwise  expressly  stated  in  this  act:  Provided,  however.  That  nothing 
herein  shall  prevent  the  taxing  and  collection  of  the  penalties  and  fees 
now  fixed  by  law  in  case  of  the  collection  of  judgments  on  execution, 
levy  and  sale  of  personal  property.  Such  penalties  and  fees,  including 
such  docket  fee,  when  collected,  shall  be  for  the  use  and  benefit  of  such 
city:  And  provided,  further,  That  any  money  collected  by  any  city  judge 
where  the  judgment  includes  fine  and  costs,  shall  be  applied,  pro  rata, 
on  such  fine  and  costs.  Any  person  having  been  adjudged  guilty  of  a 
violation  of  an  ordinance  of  such  city,  and  committed  therefor,  may  be 
discharged  by  such  court  or  judge  after  such  defendant  has  been  im- 
prisoned, in  addition  to  the  term  of  imprisonment,  if  any,  adjudged 
against  him  as  a  part  of  the  sentence,  one  day  for  every  dollar  of  such 
fine  and  costs,  if  it  appear  to  such  court  or  judge  that  such  defendant  is 
unable  to  pay  or  replevy  such  fine  and  costs,  but  an  execution  may  issue 
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against  the  property  of  the  defendant,  as  in  the  ease  of  other  judgments. 
In  no  case,  however,  shall  the  city  be  liable  to  any  person  for  costs  or 
fees.    In  case  a  jury  is  called,  the  number  of  such  jurors  shall  be  six. 

Jurors,  qualifications,  section  1661a. 

Appeals  without  bond  in  felony,  section  3663. 

A  judgment  rendered  by  a  police  court  can  not  be  collaterally  questioned  when  such 
court  had  jurisdiction  over  the  subject  matter  and  person.  Webber  v.  Harding,  155 
Ind.  408;  Koepke  v.  HiU,  157  Ind.  172. 

3643.  Vacancy  in  judgeship — ^Appointment. — 218.  In  the  case  of  a 
vacancy  in  the  office  of  city  judge,  the  mayor  shall  appoint  a  successor, 
who  shall  hold  such  office  during  the  unexpired  term. 

Under  the  act  of  1901,  creating  city  courts  in  certain  cities,  the  governor  must  fill 
vacancies  in  the  offices  of  city  judge.    State  v.  Berghoff,  158  Ind.  349. 

3644.  Pees  forbidden.— 219.  The  city  judge,  clerk  of  the  city  court, 
and  the  bailiff  thereof  shall  not  receive  any  fees  or  compensation  what- 
ever other  than  their  respective  salaries. 

3645.  Salary  of  judge. — 220.  The  salary  of  the  city  judge,  in  cities 
of  the  first  class,  shall  be  twenty-five  hundred  dollars  per  annum;  in 
cities  of  the  second  class,  eighteen  hundred  dollars  per  annum ;  in  cities 
of  the  third  class,  fifteen  hundred  dollars  per  annum;  and,  in  cities  of 
the  fourth  class,  twelve  hundred  dollars  per  annum,  payable  quarterly, 
as  the  salaries  of  other  city  officers  are  paid. 

36«.  Clerk  of  city  court— Duties.— 221.  In  cities  of  the  first  and 
second  classes,  the  city  clerk  shall  be  clerk  of  the  city  court,  and  shall 
give  bond  as  in  this  act  hereinbefore  provided.  Such  clerk  shaU  have 
power  to  administer  oaths ;  he  shall  issue  all  process  of  such  court,  affix 
the  seal  of  the  court  thereto,  and  attest  the  same.  He  shall  keep  a  com- 
plete record  and  docket  of  all  cases,  showing  what  persons  were  arrested 
and  brought  before  the  court,  how  the  cases  were  disposed  of,  and  giving 
an  account  of  the  fees,  fines,  penalties,  forfeitures,  judgments,  executions, 
decrees  and  orders  had  therein,  in  the  same  manner,  as  nearly  as  may  be, 
as  such  records  are  kept  by  the  clerk  of  the  circuit  court.  He  shall  col- 
lect all  such  fees,  fines,  penalties  and  forfeitures,  and  all  judgments  and 
executions  and  all  moneys  whatever  accruing  to  or  to  be  paid  in  for  the 
use  of  such  city  from  the  enforcement  of  any  of  the  ordinances  thereof. 
At  the  close  of  each  week  he  shall  make  out  and  deliver  to  the  city 
judge  a  written  report  of  all  cases  in  which  he  has  received  or  collected 
any  moneys  during  such  week,  and  shall  forthwith  pay  over  all  such 
moneys  to  such  judge,  and  take  his  receipt  therefor. 

3647.  Bailiff— Bond— Duties.— 222.  The  bailiff  of  such  city  court 
shall  be  a  police  officer  of  such  city,  designated  and  assigned  to  such  court 
by  the  chief  of  police,  under  direction  of  the  board  of  public  safety.  He 
shall  give  bond,  payable  to  such  city,  in  the  penal  sum  of  one  thousand 
dollars,  with  surety  to  be  approved  by  the  mayor,  conditioned  on  the 
faithful  and  honest  discharge  of  his  duties,  which  bond  shall  be  filed 
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in  the  office  of  the  controller.  It  shall  be  his  duty  to  be  present  at  the 
sessions  of  such  court,  maintain  order  therein,  and  perform  all  other 
duties,  subject  to  the  order  of  the  court.  He  shall  have  and  exercise  the 
powers  and  duties  of  a  constable,  as  now  prescribed  by  law,  except  as 
herein  otherwise  provided.  He  shall  take  charge  of  all  executions  issued 
by  the  city  court,  and  shall  see  to  the  collection  of  the  same.  He  shall 
keep,  in  books  to  be  furnished  him  by  the  controller,  an  accurate  ac- 
count and  docket  of  all  executions  which  may  come  into  his  hands,  show- 
ing the  names  of  the  defendants,  date  and  number  of  the  execution, 
amount  of  fines,  fees  or  penalties  imposed,  and  the  disposition  of  such 
execution.  He  shall  make  out  and  deliver  a  written  report  to  the  clerk 
of  the  city  court,  or  to  the  judge  acting  as  clerk,  on  Tuesday  of  each 
week,  showing  all  moneys  collected  by  him  during  the  previous  week, 
giving  the  names  of  the  defendants,  number  of  executions,  amount  of 
fines,  fees  or  penalties  collected,  and  forthwith  pay  such  moneys  to  such 
clerk,  or  judge  acting  as  such,  taking  his  receipt  therefor.  The  salary 
of  the  baUiflf  of  the  police  court  shall  be  fixed  by  the  board  of  public 
safety  as  salaries  of  other  police  officers  are  fixed. 

3648.  Prosecutions — ^By  whom. — 223.  The  prosecuting  attorney  of 
the  judicial  circuit  in  which  such  city  is  located  shall  prosecute  all  cases 
in  such  court  for  violations  of  the  laws  of  this  state  and  shall  be  entitled 
to  receive  the  same  fees  therefor  as  are  now  provided  in  case  of  such 
prosecutions  before  justices  of  the  peace;  and  the  city  attorney  shall 
prosecute  all  cases  of  violations  of  the  ordinances  of  such  city. 

3649.  Witness  fees. — 224.  Witness  fees  in  all  cases  in  such  city  court 
shall  be  taxed  and  collectible  only  when  claimed  by  the  witness  at  the 
time  of  the  trial.  No  witness  shall  be  allowed  more  than  one  fee  for  any 
one  day's  attendance,  nor  shall  any  witness  fee  be  taxed  in  any  case  in 
favor  of  any  member  of  the  police  force  of  such  city.  Witness  fees  when 
collected  and  received  by  the  city  judge  for  any  witness  shall  be  paid 
by  him  to  such  witness  upon  his  demand  and  his  receipting  upon  the 
proper  docket  for  such  fee. 

3660.  Process — By  whom  served— Arrests. — 225.  All  warrants  or 
other  process  issued  by  the  city  court  shall  be  directed  to  the  chief  of 
police  of  such  city,  and  shall  be  executed,  served  and  returned  by  such 
chief  or  by  any  policeman  of  such  city.  It  shall  be  the  duty  of  the  mem- 
bers of  the  police  force  of  such  city  to  cause  all  persons  arrested  by  them 
for  a  violation  of  any  ordinance  of  such  city,  or  any  law  of  the  state,  to 
be  taken  before  such  city  court  for  trial  or  examination,  as  the  case 
may  be. 

3651.  Averments  in  suit — Service  on  corporations. — 226.  Whenever 
any  suit  shall  be  instituted  by  any  city  it  shall  not  be  necessary  to  aver 
its  corporate  organization  or  the  publication  of  its  by-laws  or  ordinances 
unless  the  same  be  denied  by  affidavit.  In  all  prosecutions  against  any 
railroad  or  other  .incorporated  company  for  the  violation  of  any  ordi- 
nance of  the  common  council  of  such  city,  a  summons  may  issue  against 
the  company  and  may  be  served  on  the  president,  superintendent,  secre- 
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tary,  treasurer,  station  agent,  ticket  agent,  conductoi'  or  general  agent; 
and,  on  the  trial  of  the  cause,  judgment  may  be  rendered  against  the 
railroad  or  other  incorporated  company  for  such  penalty  as  may  be  ad- 
judged; or  the  conductors  or  other  agents  of  the  company  guilty  of  the 
violation  may  be  arrested  by  warrant,  and  may  be  proceeded  against 
personally  as  in  other  cases. 

In  actions  to  recover  penalties  for  the  violation  of  city  ordinances,  proof  of  publi- 
cation of  such  ordinances  need  not  be  made  unless  such  publication  is  denied  bj  affi- 
davit.   Rowland  v.  City  of  Greencastle,  157  Ind.  591. 

When  proof  of  the  publication  of  a  city  ordinance  is  required,  such  proof  may  be 
made  by  the  afUdavit  of  a  competent  witness,  showing  the  necessary  facts  as  to  pub- 
lication.   Rowland  v.  City  of  Greencastle,  157  Ind.  591. 

3662.  Actions  for  penalty  in  name  of  city. — 227.  All  actions  brought 
to  recover  any  penalty  or  forfeiture  incurred  under  this  act  or  ordi- 
nances made  in  pursuance  thereof,  shall  be  brought  in  the  corporate  name 
of  such  city,  the  process  in  every  such  action  shall  be  a  warrant,  and  the 
person  named  in  such  warrant  shall  be  arrested  and  retained  in  custody 
or  under  reasonable  recognizance  until  the  next  sitting  of  the  city  court; 
and  it  shall  not  be  necessary  to  file  with  the  affidavit  or  complaint  a  copy 
of  the  ordinance,  or  section  thereof  charged  to  have  been  violated,  but 
it  shall  be  sufficient  to  recite  in  the  affidavit  or  complaint  the  number 
of  the  section  of  the  ordinance  charged  to  have  been  violated,  with  the 
date  of  the  adoption  of  such  ordinance ;  nor  shall  it  be  necessary  to  copy 
any  part  of  the  affidavit  or  complaint  or  other  pleadings  in  the  record 
of  the  cause:  Provided,  That  the  city  judge  shall  note  upon  his  docket 
the  parties  to  the  action,  the  title  of  the  cause,  the  filing  of  the  com- 
plaint or  affidavit,  the  issuing  and  return  of  process,  the  judgment  and 
proceedings  had  in  the  cause,  and  the  satisfaction  of  the  judgment  when 
paid.  If  a  judgment  for  penalty  or  forfeiture  is  not  paid  or  replevied, 
the  defendant  may  be  committed,  for  any  period  not  exceeding  thirty 
days,  to  the  workhouse  of  such  city,  or  if  such  city  has  no  workhouse, 
then  to  the  county  prison  of  the  county  in  which  such  city  is  situated, 
and  it  shall  be  the  duty  of  the  person  having  charge  of  such  prison  or 
workhouse  to  receive  such  defendant  and  obey  the  judge  or  city  court 
in  reference  to  such  prisoner;  and  in  default  of  payment  or  replevy  of 
such  judgment  and  costs  the  defendant,  unless  a  woman,  may  be  ad- 
judged and  required  to  pay  the  same  by  manual  labor  in  the  workhouse 
or  county  prison,  or  on  the  street  or  other  public  works  of  such  city, 
for  which  labor  such  defendant  shall  be  allowed  on  such  judgment  and 
costs  one  dollar  per  day.  It  shall  be  the  duty  of  the  department  of  pub- 
lic works,  or  such  officer  as  such  department  may  direct,  to  cause  such 
defendant  to  labor  not  less  than  six  nor  more  than  ten  hours  per  day, 
according  to  the  season,  and  each  evening  to  return  him  to  the  custody 
of  the  keeper  of  such  workhouse  or  prison.  Upon  the  full  payment,  as 
aforesaid,  of  the  judgment  and  costs,  such  defendant  shall  be  discharged. 
And  such  department  of  public  works  is  hereby  authorized  and  required 
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to  perform  all  the  duties  herein  prescribed  and  to  use  all  proper  means 
thereto;  and  the  common  council  is  hereby  vested  with  full  authority 
to  pass  by-laws  and  ordinances  for  the  purpose  of  compelling  the  en- 
forcement of  such  manual  labor  by  such  defendant,  by  the  use  of  suffi- 
cient force  and  means  as  they  may  deem  right  and  proper.  If  any  pris- 
oner is  confined  in  the  county  jail  for  the  violation  of  a  city  ordinance, 
or  is  required  to  work  upon  the  streets  of  the  city  as  a  part  of  his  pun- 
ishment, then  such  city  shall  pay  to  the  county  the  fees  now  allowed  to 
sheriffs  for  boarding  prisoners,  while  such  prisoner  is  confined  in  the 
county  prison  or  jail,  and  such  defendant  may  at  any  time  replevy  and 
pay  such  judgment  and  costs ;  and  in  case  he  has  performed  labor  under 
such  judgment,  he  shall  be  entitled  to  a  credit  for  the  amount  of  the* 
labor  performed,  and  the  remainder  may  be  paid  or  replevied,  as  afore- 
said. In  cities  of  the  fifth  class,  the  duties  in  this  section  assigned  to  the 
board  of  public  works  shall  be  performed  by  the  city  marshal  or  other 
proper  officer  designated  by  the  common  council. 

[Acta  1905,  p.  6.     In  force  April  15,  1905.] 

36fi8.  Appeal  without  bond  in  felony. — ^1.  That  from  all  judgments 
of  conviction  of  felony  in  any  of  the  municipal  courts  of  this  state  an 
appeal  shall  be  granted  to  the  circuit  or  criminal  court  of  the  county 
wherein  such  municipal  court  is  situated  without  bond  or  stay  of  pro- 
ceedings: Provided,  That  confinement  of  the  defendant  taking  such  ap- 
peal shall  be  in  the  county  jail  until  the  determination  of  such  appeal: 
And,  provided  further,  That  such  appeal  must  be  prayed  within  three  days: 
And,  provided  further,  That  the  judge  of  such  municipal  court  shall  imme- 
diately file  transcript  showing  such  appeal  and  all  papers  and  proceed- 
ings necessary  as  required  by  law  concerning  appeals  in  other  criminal 
eases  from  such  court  without  demanding  or  requiring  in  advance  any 
payment  whatever  from  such  defendant. 

[Acts  1903,  p.  143.    In  force  March  3,  1903.] 

3654.  Judgment,  tax  to  pay. — 1.  That  when  a  final  judgment  has  or 
shall  be  rendered  against  any  incorporated  city  of  the  State  of  Indiana, 
and  such  city  has  for  the  period  of  two  years  or  more  failed  to  pay  oflE 
and  discharge  the  same  and  an  execution  has  been  issued  on  such  judg- 
ment and  returned  nulla  bona,  it  shall  be  the  duty  of  the  common  council 
of  such  city  to  make  a  special  levy  to  provide  for  the  payment  of  such 
judgment,  with  legal  interest  and  cost,  and  to  cause  such  special  levy 
to  be  collected  in  all  respects  as  other  taxes  of  such  cities  are  levied  and 
collected :  Provided,  further.  That  such  special  levy  shall  not,  in  any  one 
year,  exceed  one-half  of  one  per  cent,  of  property  subject  to  taxation  for 
city  purposes  in  such  city. 
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ANNULMENT  OF  CHARTER. 
[Acts  1905,  p.  219.    In  force  April  15,  1905.] 

3655.  City  charter— Procedure  to  annul. — 228.  Whenever  two-thirds 
in  number  of  the  resident  tax-payers  over  twenty-one  years  of  age  in 
any  city  shall  file  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  city  is  located  a  petition,  asking  that  the  city  gov- 
ernment of  such  city  be  annulled  and  set  aside,  and  that  such  city  be 
thereafter  organized  and  governed  as  an  incorporated  town,  such  peti- 
tion shall  be  docketed  by  such  clerk  as  a  cause  pending  in  such  court, 
and  summons  shall  issue  against  such  city  in  its  corporate  name  and  be 
made  returnable  as  in  civil  actions.  Such  action  shall  be  tried  by  the 
court  without  a  jury;  and  the  only  question  to  be  determined  shall  be 
the  genuineness  of  the  signatures  to  the  petition  and  whether  two-thirds 
of  the  resident  tax-payers  of  the  city  have  signed  the  petition.  Any  tax- 
payer having  signed  such  petition  may  withdraw  his  signature  thereto 
at  any  time  before  the  return  day  of  the  summons  issued  against  the 
city  as  aforesaid.  If  the  court  finds  that  two-thirds  of  the  tax-payers  of 
such  city,  after  withdrawals,  if  any,  remain  as  petitioners  in  such  action, 
a  decree  shall  be  entered  annulling  and  setting  aside  such  city  government 
and  ordering  that  thenceforward  such  city  shall  be  organized  and  gov- 
erned as  an  incorporated  town.  Thereupon  the  mayor  and  the  members  of 
the  common  council  of  such  city  shall  organize  as  a  board  of  trustees 
of  such  town,  with  the  mayor  as  president  of  the  board,  and  the  remaining 
officers  of  such  qity  shall  thereafter  exercise  only  the  functions  author- 
ized to  be  exercised  by  the  corresponding  officers  of  such  town.  Such 
additional  officers  and  boards  of  the  city  as  exercise  no  functions  under  a 
town  government,  as  provided  for  in  this  act,  shall  at  once  each  file  a  final 
report  and  turn  over  all  books,  papers  and  other  property  in  their  cus- 
tody to  the  said  board  of  trustees,  and  on  the  approval  of  such  reports 
by  such  board  all  such  offices  shall  at  once  become  vacant.  Such  pro\a- 
sional  government  of  such  town  shall  be  conducted  until  the  next  reg- 
ular election  of  a  board  of  trustees  and  other  town  officers,  as  provided 
for  in  this  act.  Nothing  contained  in  this  section  shall  be  construed  as 
affecting  any  vested  right  or  contract  made  by  such  city  before  the  ren- 
dition of  the  decree  of  the  court  aforesaid;  but  all  such  vested  rights 
or  contracts  shall  have  the  same  force  and  effect  for  or  against  such 
town  as  if  such  decree  had  never  been  rendered,  and  the  remedies  there- 
for shall  continue  and  be  enforceable  in  favor  of  or  against  such  town 
in  its  corporate  capacity. 

MISCELLANEOUS  PROVISIONS. 

[Acts  1903,  p.  5.    In  force  January  29,  1903.] 

3656.  School  commissioners,  cities  of  100,000. — 3.  The  said  board  of 
school  commissioners  shall  be  elected,  except  as  specified  in  section  four 
of  this  act,  on  a  general  ticket  for  the  term  of  four  years,  by  the  voters 
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of  such  city  qualified  to  vote  at  its  city  elections.  The  members  of  such 
board  shall  be  elected  at  the  regular  city  election  of  such  civil  city,  and 
shall  be  taken  from  the  city  at  large  without  reference  to  districts,  and 
such  election  shall  be  held  under  the  provisions  of  the  general  laws  gov- 
erning such  city  elections,  so  far  as  they  are  not  inconsistent  with  the 
provisions  of  this  act.  The  expense  of  such  election,  except  that  of  print- 
ing the  ballots,  shall  be  borne  by  the  civil  city.  Not  later  than  forty 
days  before  any  election  for  members  of  the  board  of  school  commis- 
sioners, provided  for  in  this  act,  householders  of  said  city  may  present 
names  of  candidates  for  election  as  members  of  said  board  of  school 
commissioners  by  filing  the  nominations  in  the  office  of  the  comptroller 
of  said  city  in  the  manner  following :  Each  candidate  shall  be  proposed 
in  writing  by  not  fewer  than  three  hundred  householders  of  said  city. 
No  more  than  one  candidate  may  be  named  in  any  one  petition  and  no 
person  may  sign  more  than  one  petition  for  any  one  election.  Upon  the 
filing  of  such  petitions  in  the  office  of  the  comptroller,  as  aforesaid,  the 
comptroller  shall  place  the  same  in  the  public  files  of  his  office  and  for 
five  days,  the  last  of  which  shall  be  not  less  than  thirty  days  before  the 
election,  he  shall  publish  the  names  proposed  in  two  daily  newspapers 
of  the  city,  and  at  the  time  required  by  law  shall  certify  such  nomina- 
tions to  the  regular  board  of  election  commissioners  for  said  city  election. 
Any  one  thus  nominated  may  withdraw  his  nomination  by  a  written 
declination  filed  with  the  comptroller  before  the  certification  of  the  same 
as  aforesaid.  The  comptroller  shall  not  certify  or  publish  the  name  of 
any  candidate  who  shall  appear  to  be  ineligible  under  the  provisions  of 
section  2  of  this  act.  The  election  commissioners  shall  prepare  ballots 
the  color  and  quality  of  whose  paper  shall  be  the  same  as  that  of  the 
regular  city  ballots.  The  ballots  so  prepared  shall  contain  the  names  of 
all  such  candidates  arranged  in  alphabetical  order  in  oolumns  according 
to  the  following  method.  The  names  of  candidates  for  each  term  shall 
be  printed  in  a  separate  column,  those  for  the  regular  term  in  the  first 
column  and  those  to  fill  vacancies  in  the  second  column,  and  such  names 
shall  be  printed  upon  the  ballots  in  rotation  in  such  manner,  as  nearly 
as  possible,  that  the  name  of  each  candidate  shall  appear  at  the  head 
of  the  column  for  his  term,  whether  the  regular  or  the  vacancy  term, 
as  often  as  that  of  any  other  such  candidate  shall  so  appear,  and  in  the 
second  place  a  like  number  of  times,  and  so  on.  In  printing  the  ballots, 
the  positions  of  the  several  names  shall  be  changed  as  many  times  as 
there  are  candidates  to  be  voted  for.  In  changing  the  positions,  the 
printer  shall  take  the  name  at  the  head  of  the  column  and  put  it  at  the 
foot,  raising  the  remainder  of  the  column  so  that  the  name  that  was 
second  before  the  change  shall  be  be  first  after  the  change.  After  the 
ballots  are  printed  they  shall  be  kept  in  separate  piles,  one  pile  for  each 
change  of  position,  and  then  gathered  by  taking  one  from  each  pile  and 
placing  it  upon  the  pile  to  be  blocked  in  such  a  way  that  every  block  of 
one  hundred  ballots  (and  all  ballots  shall  be  sent  out  in  blocks  of  one 
hundred  each)  shall  have  as  nearly  as  possible  an  equal  number  of  bal- 
lots of  each  kind,  and  the  name  of  each  candidate  thereon  shall  appear 
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severally  in  first,  second,  third  and  fourth  place,  and  so  on,  upon  the 
several  ballots  an  equal  number  of  times  with  each  of  the  other  candi- 
dates for  the  said  term.  There  shall  be  nothing  on  the  face  of  said  bal- 
lots except  as  otherwise  provided  herein  and  except  the  names  of  the 
candidates  and  the  respective  terms  for  which  they  are  candidates,  to- 
gether with  a  square  in  front  of  each  name  and  a  statement  at  the  head 
of  each  column  of  the  number  of  candidates  for  that  term  for  whom  the 
elector  may  vote,  and  that  the  elector  shall  indicate  his  choice  by  mark- 
ing a  cross  in  the  square  opposite  the  name  of  each  candidate  for  whom 
he  votes,  and  not  elsewhere.  Such  ballots  shall  be  voted  at  the  regular 
city  election  and  deposited  in  a  separate  ballot  box  to  be  provided  for 
the  purpose.  Each  elector  may  vote  for  as  may  candidates  as  there  are 
members  to  be  elected,  by  marking  a  cross  in  the  square  opposite  the 
name  of  each  candidate  for  whom  he  votes.  No  election  officer,  challen- 
ger, or  poll  book  holder  shaU  indicate  to  any  elector  offering  himself 
to  vote  what  he  believes  or  understands  to  be  the  political  affiliation  of 
any  candidate  for  school  commissioner.  The  candidates,  in  number 
equal  to  the  number  of  members  to  be  chosen,  for  the  respective  terms 
for  which  they  shall  have  been  nominated,  who  have  the  highest  number 
of  votes  of  those  cast  for  such  term,  shall  be  declared  elected.  If  at  any 
election  a  member  is  to  be  chosen  to  fill  a  vacancy  and  to  serve  out  an 
unexpired  term,  candidates  may  be  chosen  as  above  provided,  but  they 
shall  in  all  cases  be  nominated  or  proposed  for  such  vacancy  and  desig- 
nated in  the  petition  and  on  the  ballot  as  candidates  to  fill  such  vacancy, 
and  the  date  of  the  expiration  of  the  unexpired  term  shall  be  stated. 
The  vacancies  in  said  board  of  school  commissioners  shall  be  filled  tem- 
porarily by  the  board  as  soon  as  practicable  after  such  vacancy  occurs. 
Such  member  so  chosen  shall  hold  office  until  his  successor  be  elected 
and  qualified.  His  successor  shall  be  elected  at  the  next  regular  city 
election,  when  the  vacancy  shall  be  filled  for  the  remainder  of  the  term. 
Any  person  violating  any  of  the  provisions  of  this  section  shall  be  fined 
upon  conviction  in  any  sum  not  exceeding  two  hundred  dollars. 

This  section  amends  section  3904z,  Bums'  R.  S.  1901.     See  sections  3904x-39O4d2, 
Bnm«*  R.  S.   1001,  for  statutes  regulating  schools  in  cities  of   100,000. 


I  AcU  1905,  p.  155.     In  force  March  4,  1905.] 

3667.    Organization  of  board  —  Secretary  —  Treasurer  —  Salaries. — 5. 

The  board  of  school  commissioners  shall  organize  annually  at  their  first 
regular  meeting  in  January  by  choosing  one  of  their  number  president, 
another  vice-president,  electing  a  secretary,  who  shall  not  be  one  of  their 
number,  and  who  shall  receive  a  salary  to  be  fixed  by  the  school  com- 
missioners, which  salary  shall  not  exceed  $2,000.00  per  annum.  The  term 
of  oflfice  of  the  secretary  shall  be  one  year,  but  whenever  the  secretary, 
who  shall  have  served  one  year,  shall  be  re-elected  to  succeed  himself 
his  term  shall  be  four  years.  Provided,  however.  That  he  shall  be  remov- 
able at  any  time  by  a  vote  of  four-fifths  of  the  entire  board.  The  treas- 
urer of  the  city  shall  be  treasurer  of  the  board  and  he  shall  receive  a 
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salary  to  be  fixed  by  the  school  commissioners,  which  shall  not  exceed 
fifteen  hundred  dollars  per  year.  The  treasurer  shall  make  a  monthly 
statement  to  the  board  of  the  amounts  received  and  expended  during  the 
month,  and  the  amount  on  hand  to  the  credit  of  the  board.  He  shall 
give  bond  to  the  approval  of  the  board  in  such  sum  as  it  may  determine 
and  with  not  fewer  than  two  sureties  or  a  surety  company. 
This  section  amends  section  3904bl,  Burns'  R.  S.  1901. 


3668.  School  boards — ^Auditor— Assistants — ^Duties. — 18.  The  auditor 
shall  submit  to  the  commissioners  annually  and  oftener  if  required  by 
them  a  report  of  the  accounts  of  the  board,  verified  by  his  oath,  exhibit- 
ing the  revenues,  receipts,  disbursements,  assets  and  liabilities,  the 
sources  from  which  the  revenues  and  funds  are  derived,  and  in  what 
manner  the  same  have  been  disbursed.  He  shall  give  bond  for  the  faith- 
ful discharge  of  his  duties  in  the  sum  of  five  thousand  dollars  ($5,000.00), 
with  not  fewer  than  two  sureties,  or  a  surety  company,  to  the  approval 
of  the  commissioners,  which  bond  shall  be  filed  with  the  secretary.  The 
auditor  of  said  board  shall  receive  no  compensation  for  his  services  as 
auditor,  but  the  board  shall  provide  for  the  appointment  of  such  assist- 
ants for  the  auditor  as  it  shall  deem  necessary,  and  fix  their  compensa- 
tion, which  shall  be  paid  monthly  out  of  the  school  funds,  but  such  as- 
sistants shall  be  appointed  by  the  auditor.  The  time  of  such  assistant 
or  assistants  shall  be  at  the  command  of  the  board  to  render  such  serv- 
ices in  addition  to  those  already  prescribed  by  law  as  the  board  shall 
require. 

This  section  amends  section  3904ol|  Bums'  R.  S.  1901. 


3669.  Buildings,  repairs — ^Business  director — ^Bids. — ^23.  When  the 
board  determines  to  build  or  enlarge  a  school  house,  or  make  any  im- 
provement of  [or]  alterations  thereon,  the  cost  of  which  shall  exceed 
five  hundred  .dollars  ($500.00),  save  when  by  formal  vote  the  board  de- 
cides to  make  sueh  improvements  at  a  cost  of  not  to  exceed  two  thousand 
five  hundred  dollars  by  the  labors  of  its  own  employes,  the  business  di- 
rector shall  advertise  weekly  for  bids  for  a  period  of  three  weeks,  begin- 
ning at  least  twenty-one  days  before  the  opening  of  the  bids.  The  ad- 
vertisement shall  be  inserted  in  two  newspapers  of  general  circulation 
in  the  city  and  shall  be  entered  in  full  in  the  records  of  the  board.  The 
bids  duly  sealed  shall  be  presented  to  the  board  at  the  time  fixed  in  the 
advertisement  for  bids,  at  which  time  the  board  shall  meet,  and  none 
shall  be  received  after  that  hour,  and  they  shall  immediately  be  opened 
by  the  business  director,  be  publicly  read  by  the  secretary  and  be  imme- 
diately thereafter  entered  in  full  in  the  records  of  the  board.  The  board 
shall  provide  by  general  rules  the  conditions  of  all  bids,  but  none  but 
the  lowest  responsible  bids  shall  ever  be  accepted.  The  business  director 
may,  at  his  discretion,  reject  all  bids  and  whenever  there  is  any  reason 
to  suspect  collusion  the  bids  of  all  concerned  therein  shall  be  rejected. 
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If  the  amount  of  the  expenditure  does  not  exceed  two  thousand  five 
hundred  dollars  ($2,500.00)  two  weeks'  notice  shall  be  sufficient. 
This  section  amends  section  3904tl,  Burns'  R.  S.  1901. 

[Acts  1903,  p.  5.     In  force  January  29,  1903.] 

3660.  Taxes,  levy,  limit. — ^25.  The  board  of  school  commissioners  in 
any  such  city  is  hereby  authorized  and  empowered  to  levy  annually,  in 
addition  to  other  taxes  authorized  by  law,  a  special  tax  of  not  exceed- 
ing five  cents  on  each  one  hundred  doUars  of  taxable  property  in  the 
city  for  the  purchase  of  real  estate  and  the  erection  and  improvement 
of  school  buildings.  The  proceeds  of  such  tax  shall  be  segregated  from 
other  funds  of  the  board,  and  a  separate  account  of  the  same  shall  be 
kept,  and  shall  not  be  used  for  any  other  purpose  than  the  purchase  of 
real  estate  and  the  erection  and  improvement  of  buildings  for  school 
uses.  The  said  board  is  hereby  authorized  to  levy  annually,  in  addition 
to  all  other  taxes  authorized  by  law,  and  as  an  addition  to  its  special 
fund,  seventeen  cents  on  each  one  hundred  dollars  of  taxable  property, 
which  sum  shall  with  such  limits  be  large  enough  to  insure  the  payment 
of  all  interest  to  accrue  on  the  real  estate  and  improvement  bonds  to  be 
issued  under  the  provisions  of  this  amendatory  act,  and  to  keep  school 
property  in  repair.  Out  of  the  last  above  levy  by  this  section  authorized 
provision  shall  be  made  for  the  payment  in  cash  from  year  to  year  and 
the  final  retirement  of  such  maturing  indebtedness  and  the  payment  of 
such  interest  charges  as  are  not  payable  out  of  other  funds  of  such  board 
and  are  not  properly  chargeable  to  any  such  other  fund:  Provided^ 
That  the  aggregate  sum  levied  by  such  board  for  all  purposes  shall  not 
exceed  in  any  one  year  fifty-seven  cents  on  each  one  hundred  dollars 
of  taxable  property  in  said  city,  and  said  sum  of  fifty-seven  cents  shall 
include  all  sums  to  be  levied  by  said  board  in  pursuance  of  any  other 
existing  law  on  account  of  free  kindergartens,  compulsory  education, 
or  any  other  purpose. 

Tliis  section  amends  section  3904vl.  Burns'  R.  S.  1901. 

3661.  Indebtedness  limited. — 28.  The  said  board  of  school  commis- 
sioners shall  not  have  the  power  to  create  any  debt  other  than  funding 
obligations,  and  the  real  estate  and  improvement  bonds  provided  for  by 
this  act  and  by  the  other  sections  of  the  act  which  it  amends,  in  excess 
of  the  sum  of  twenty-five  thousand  dollars  in  the  aggregate,  save  as  pro- 
vided in  section  twenty-nine  of  the  act  which  this  act  amends  and  ex- 
cept that  it  shall  be  liable  upon  its  lawful  contracts  for  the  ordinary 
current  expenses  of  its  schools  and  library  to  the  persons  rendering  serv- 
ices and  furnishing  materials  therefor,  when  contracts  are  entered  into 
as  herein  provided  in  accordance  with  the  law,  but  said  board  shall  not 
have  any  power  to  borrow  money  to  pay  such  obligations  so  as  to  create 
a  debt  in  excess  of  said  twenty-five  thousand  dollars  to  others  than  to 
such  persons  so  rendering  services  or  furnishing  materials,  and  any  con- 
tract or  obligation  that  may  be  issued  in  contravention  of  the  provisions 
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of  this  section  shall  be  void.  Obligations  to  persons  rendering  services 
or  furnishing  materials  to  said  Board  of  School  Commissioners  in  the 
current  conduct  of  such  schools  and  library  will  not  be  considered  as 
a  part  of  the  twenty-five  thousand  dollars  of  indebtedness  above  author- 
ized. 

This  section  amends  section  3904yl,  Burns'  R.  S.  1901. 

3662.  Bonds,  issue  and  sale. — 4.  The  board  of  school  commissioners 
in  any  city  having  a  population  of  more  than  one  hundred  thousand  is 
hereby  authorized  and  empowered  to  issue  and  sell  bonds  of  such  school 
city  in  such  sums  and  denominations  as  such  board  may  deem  advisable 
to  realize  money  for  school  uses  with  which  to  purchase  real  estate, 
erect  building  [s],  and  equip  buildings  for  lighting,  heating  and  sanita- 
tion. Such  bonds  shall  be  known  as  school,  real  estate  and  improve- 
ment bonds.  They  shall  bear  interest  at  a  rate  not  exceeding  four  per 
cent,  per  annum,  payable  semiannually,  shall  be  sold  at  not  less  than 
par  and  shall  mature,  as  nearly  as  may  be,  at  the  rate  of  fifty  thousand 
dollars  per  year,  commencing  to  mature  on  the  first  day  of  July  twenty- 
seven  years  from  the  year  of  the  issue  of  the  first  bonds  issued  under 
the  authority  conferred  by  this  section.  Such  bonds  may  be  issued  from 
time  to  time  as  the  needs  of  the  schools  of  such  city  shall  require :  Pro- 
vided, That  not  more  than  three  hundred  thousand  dollars,  par  value, 
of  said  bonds  shall  be  issued  in  any  one  calendar  year  and  not  more  than 
four  hundred  and  fifty  thousand  dollars  of  said  bonds,  par  value,  in  the 
aggregate  shall  be  delivered  under  the  provisions  of  this  law.  No  bonds 
shall  be  issued  until  the  money  therefor  is  paid  to  the  treasurer  of  said 
board  and  interest  shall  not  begin  to  accrue  until  such  delivery.  Prepar- 
atory to  oflPeiing  such  bonds  for  sale,  the  board  of  school  commissioners 
shall  give  notice  for  not  less  than  four  weeks,  of  the  date  fixed  for  the 
sale  of  such  bonds,  together  with  a  description  of  such  bonds  and  of 
such  offer  and  invite  bids  therefor ;  such  notice  to  be  given  by  advertise- 
ment each  week  in  at  least  one  newspaper  published  in  the  city  of  In- 
dianapolis, and  one  newspaper  published  in  the  city  of  New  York,  and 
such  other  advertisements  as  the  board  may  make.  Such  board  shall 
sell  such  bonds  to  the  highest  and  best  bidder,  provided  that  it  shall 
have  the  right  to  reject  any  and  all  bids.  The  proceeds  arising  from 
such  sale  shall  be  used  for  no  other  purpose  than  to  purchase  real  estate 
and  erect  buildings  and  improvements  upon  the  real  estate  of  said  board. 

[Acts  1905  p.  107.     In  force  March  1,  1905.] 

3663.  Sale  of  property,  sales  legalized. — 1.  That  all  sales  and  convey- 
ances of  real  estate  and  all  sales  and  transfers  of  personal  property  here- 
tofore at  any  time  made  by  school  cities  of  this  state  having  a  popula- 
tion of  over  100,000  according  to  the  last  preceding  United  States  census 
are  hereby  ratified,  approved  and  validated  and  the  deeds  and  other 
instruments  of  conveyance  and  transfer  executed  by  such  school  cities 
evidencing  such  sales  are  hereby  validated  and  made  effective,  as  of  their 
respective  dates,  to  vest  in  the  purchaser  the  title  thereby  sought  to  be 
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conveyed  or  transferred;  and  in  the  future  any  such  school  city  shall 
have  full  power  to  sell  real  real  estate  and  transfer  personal  property 
and  to  execute  deeds  of  conveyance  and  instruments  of  transfer  there- 
for, with  or  without  covenants  of  warranty,  whenever  in  the  opinion  of 
any  such  school  city,  properly  made  matter  of  record  in  the  minutes  of 
its  board  of  school  commissioners,  such  real  estate  or  personal  property 
cannot  longer  be  advantageously  used  for  school  or  library  purpose  and 
can  be  sold  for  its  fair  cash  value. 

[Acts  1903  p.  306.     In  force  March  9,  1903. J 

3664.  Pest  houses,  hospitals,  cities  of  100,000.-1.  That  in  all  incor- 
porated cities  of  this  state  having  a  population  of  one  hundred  thousand 
or  more,  according  to  the  last  preceding  United  States  census,  it  shall 
be  unlawful  for  any  such  city  to  locate,  establish,  erect  or  maintain  any 
pest  house  or  hospital  for  the  treatment  of  infectious  or  contagious  dis- 
eases within  fifteen  hundred  feet  of  any  public  or  private  hospital  now 
erected  or  in  the  course  of  erection  and  construction,  used  or  to  be  used 
for  the  reception  and  treatment  of  patients  and  persons  not  afBicted 
with  contagious  or  infectious  diseases,  or  within  fifteen  hundred  feet 
of  any  public  or  private  school  building  now  erected  and  used  for  school 
purposes,  or  within  five  hundred  feet  of  any  building  now  used  or  occu- 
pied for  residence  purposes :  Provided,  That  in  all  cases  where  any  such 
pest  house  or  hospital  for  the  treatment  of  contagious  and  infectious 
diseases  is  now  established  and  maintained  in  any  such  city  within  fifteen 
hundred  feet  of  any  such  public  or  private  hospital,  or  within  fifteen 
hundred  feet  of  any  such  public  or  private  school  building,  or  within 
five  hundred  feet  of  any  building  used  or  occupied  for  residence  pur- 
poses, said  pest  house  or  hospital  for  the  treatment  of  contagious  and 
infectious  diseases  may  be  continued  and  used  as  such  for  a  period  of 
four  months  from  and  after  the  taking  effect  of  this  act. 

[Acts  1905,  p.  430.     In  force  March  6,  1905.] 

3666.    Street  or  boulevard  assessments— Cities  of  43,000  to  49,000.— 

1.  That  whenever  the  improvement  of  any  public  street  or  boulevard 
located  upon  and  along  the  bank  or  margin  of  any  river  or  stream  in 
any  city  in  this  state  having  a  population  of  not  less  than  forty-three 
thousand  (43,000)  nor  more  than  forty-nine  thousand  (49,000),  accord- 
ing to  the  last  preceding  United  States  census,  shall  have  been  petitioned 
for  by  one  or  more  persons  owning  property  fronting  upon  such  street 
or  boulevard,  the  board  of  public  works  may  order  such  work  to  be 
done;  the  law  governing  street  improvement  and  collection  of  assess- 
ments herein,  in  cities  of  such  population,  shall  govern  and  be  fol- 
lowed by  the  board  of  public  works  in  all  matters  relating  to  improve- 
ments herein  designated  except  as  to  the  manner  of  making  assessment  for 
the  payment  of  the  same,  which  assessment  shall  be  made  as  follows :  In 
making  an  asessment  for  the  payment  of  any  such  improvement  as  herein 
designated,  the  board  of  public  works  shall  assess  each  piece  of  prop- 
erty beneficially  affected  by  such  improvement  in  proportion  to  the  ben- 
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efits  received,  including  abutting  property  as  well  as  properly  not 
situated  on  the  line  of  such  improvement,  but  in  the  opinion  of  the 
board  of  public  works,  beneficially  affected  by  the  construction  of  such 
improvements. 

This  act  is  probably  unconstitutional  under  the  decision  in  the  case  of  School  Ci*ty  of 
Rushyille  v.  Hayes,  162  Ind.  193. 

[Acts  1905,  p.  195.     In  force  Alarch  4,  1905.] 

3666.  Public  utilities— Cities  of  3,300  to  3,406.-1.  That  in  all  cases 
where  the  common  council  of  any  city  of  this  state  having  a  population 
of  not  less  than  three  thousand  three  hundred,  nor  more  than  three 
thousand  four  hundred  and  five,  by  the  last  preceding  United  States  cen- 
sus, shall  hereafter  contract,  or  has  heretofore  contracted,  with  any  per- 
son, firm  or  corporation  for  supplying  said  city  with  pure  water  for  fire 
protection  or  other  purposes,  or  shall  hereafter  contract,  or  has  hereto- 
fore contracted,  with  any  person,  firm  or  corporation  for  the  lighting  of 
any  streets  or  public  places  of  said  city  with  electric  lights,  or  where 
any  city  shall  hereafter  purchase  or  has  heretofore  purchased  any  water- 
works system  or  electric  light  plant,  or  both,  located  within  said  city, 
and  desire  to  use  public  hydrants  for  fire  protection  or  electric  lights 
for  lighting  the  streets  and  public  places  within  said  city,  then  and  in 
either  of  such  cases,  such  common  council  is  hereby  authorized  to  levy 
and 'Collect  an  annual  specific  tax  for  paying  said  contract  price  for  said 
water  or  electric  lights  so  furnished,  or  to  pay  the  cost  of  furnishing 
said  water  for  fire  protection  and  electric  lights  for  lighting  the  streets 
and  public  places,  if  furnished  by  said  city,  not  exceeding  eighty  cents 
on  the  hundred  dollars  of  taxable  property  within  such  city  to  be  levied 
and  collected  as  other  corporation  taxes  are  now  levied  and  collected. 

This  act  is  probably  unconstitutional  under  the  deciision  in  the  case  of  School  City 
of  Rushville  v.  Hayes,  162  Ind.  193. 

ELEVATING  RAILROAD  TRACKS. 

[Acts  1905,  p.  144.     In  force  March  3,  1905.] 

3667.  Cities  of  100,000— Track  elevation  or  depression.—!.  That  upon 
petition  therefor,  or  upon  its  own  initiative,  the  board  of  public  works 
of  any  city  of  more  than  one  hundred  thousand  population,  according  to 
the  last  preceding  United  States  census,  may  adopt  a  resolution  fojr  the 
alteration  of  any  grade  crossing  or  crossings  of  any  •  steam  railroad 
track  or  tracks  or  any  highway  or  highways  in  said  city  and  the  ap- 
proaches thereto,  or  for  the  elevation  or  depression  of  the  steam 
railroad  track  or  tracks  crossing  any  highway  or  highways  in  said 
city.  Upon  the  adoption  of  such  resolution  said  board  shall  cause 
notice  thereof  tq  be  published  in  some  daily  newspaper  of  general 
circulation  in  such  city  once  each  week  for  two  consecutive  weeks, 
which  notice  shall  name  a  date,  after  the  last  day  of  publication,  at 
which  said  board  shall  receive  and  hear  remonstrances  from  persons 
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interested  in  and  affected  by  such  improvement,  and  when  it  will 
determine  the  public  necessity  and  convenience  thereof;  and  at  the 
hearing  which  may  be  adjourned  from  time  to  time,  said  boerd  shall 
consider  such  remonstrances,  if  any,  and  thereupon  take  final  action 
and  confirm,  modify  or  rescind  their  original  resolution.  In  addition 
to  the  above  publication,  ten  days'  written  notice  of  su<;h  hearing 
shall  be  served  on  some  resident  agent  or  officer  of  any  steam  railroad 
or  street  railway  whose  tracks  are  affected  by  such  proceeding,  and  upon 
the  county  commissioners  of  the  county  in  which  such  city  is  located, 
and  also  upon  the  town  clerk  of  any  incorporated  town  lying  within 
or  surrounded  by  the  corporate  limits  of  such  city;  but  failure  to  give 
such  notice  shall  not  invalidate  the  jurisdiction  of  said  board  in  the 
premises,  and  all  persons  shall  be  deemed  and  held  to  be  notified  of  the 
pendency  of  the  proceedings  and  of  all  acts,  hearings,  adjournments 
and  orders  of  said  board  therein  by  the  original  notice  of  publication 
as  aforesaid.  In  the  preparation  or  consideration  of  said  resolution 
said  board  may  eause  plans  or  specifications  to  be  prepared  by  the 
city  civil  engineer  prescribing  the  manner,  character  and  limits  of 
such  improvement  in  the  alteration  of  existing  grade  crossings,  or  the 
elevation  or  depression  of  tracks  thereat,  together  with  an  estimate 
of  the  total  cost  thereof:  Provided,  however.  That  in  no  case  shall  such 
plans  require  a  greater  permanent  grade  of  the  main  tracks  of  any 
railroad  than  one  foot  in  one  hundred  feet,  unless  a  greater  grade  be 
agreed  upon  by  the  railroad  companies  affected. 

Cities  of  one  hundred  thousand  inhabitants  have  no  authority,  under  the  power 
conferred  upon  such  citiee  to  declare  what  shaU  constitute  a  nuisance,  to  enact  an 
ordinance  requiring  all  railroad  companies  within  a  specified  district  to  change  the 
grade  of  their  roads  and  to  elevate  the  same  where  they  cross  streets,  so  as  to  con- 
form to  a  grade  fixed  by  the  city.    State  v.  Indianapolis  Ry.  Co.,  160  Ind.  45. 

3668.  Improvement — How  apportioned,  expense  divided. — 2,  If  there 
be  more  than  one  railroad  company  with  tracks  affected,  then  said  board 
of  public  works  shall,  at  such  hearing  determine  the  relative  amount 
of  such  improvement  equitably  to  be  borne  by  each  of  said  railroad 
companies.  The  expense  to  be  borne  by  all  the  parties  in  interest  shall 
include  any  expense  which  may  be  incurred  by  raising  or  lowering 
the  grade  of  any  street,  alley  or  other  highway,  and  the  construction 
and  reconstruction  of  the  pavement  of  the  entire  width  of  the  street, 
including  sidewalks,  and  the  alteration  and  construction  of  necessary 
drains  required  by  such  separation  of  grades;  also  the  damages,  if  any, 
recoverable  under  existing  law  by  any  person,  firm  or  corporation  on 
account  of  such  elevation  or  depression  of  tracks,  and  the  cost  of  the 
elevatiofTi  or  depression  of  the  railroad  track  or  tracks,  except  the 
cost  of  the  ties,  ballast  and  rails  of  the  railroad  track  .or  tracks  or  street 
railway  tracks  and  '  the  expense  of  relaying  and  reconstructing  the 
same;  and  shall  also  include  that  portion  of  the  sum  of  four  thousand 
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dollars  per  annum  herein  provided  to  be  paid  the  city  civil  engineer, 
that  relates  to  the  time  consumed  in  the  construction  of  such  improve- 
ment, as  shall  be  determined  by  the  board.  The  steam  railroad  or 
railroads  whose  tracks  are  affected  ahall  pay  seventy-five  per  cent, 
of  such  total  cost.  Where  such  crossing  is  occupied  by  the  track  or 
tracks  of  any  street  railway  company  such  street  railway  company 
,  shall  pay  five  per  cent,  of  sucL  total  cost.  Where  both  street  railway 
tracks  and  steam  railroad  tracks  occupy  said  crossing  the  city  shall 
pay  fourteen  per  cent,  and  the  county  in  which  said  city  is  located 
shall  pay  six  per  cent,  of  such  total  cost.  Where  such  steam  railroad 
track  or  tracks  cross  any  street,  avenue  or  other  public  way  at  which 
there  are  no  street  railway  tracks,  the  city  shall  pay  seventeen  per 
cent,  and  the  county  in  which  said  city  is  located  eight  per  cent, 
of  such  total  cost.  In  ascertaining  the  total  cost  of  separating 
the  highway  and  steam  railroad  grades  at  a  crossing  where  the  highway 
is  occupied  by  street  railroad  tracks,  of  which  five  per  centum  may  be. 
apportioned  as  aforesaid  to  the  street  railway  company,  the  cost  of 
elevating  or  depressing  the  steam  lailroad  tracks  shall  be  taken  into 
account  only  from  the  center  of  such  crossing  in  each  direction  to  a 
distance  of  two  hundred  feet:  Provided,  however.  If  any  person,  firm 
or  corporation  has  a  contract  with  said  city  by  which  such  person, 
firm  or  corporation  has  agreed  to  elevate  or  depress  his  or  its  railroad 
tracks  upon  the  order  of  the  city  or  its  proper  authorities,  then  such 
person,  firm  or  corporation  shall  be  required  to  elevate  or  depress  such 
track  or  tracks  in  accordance  with  such  contract,  and  the  provisions 
of  this  act  shall  not  affect  the  terms  of  such  contract. 

3669.  Written  agreement.  3.  It  shall  be  competent  for  such  city, 
by  its  board  of  public  works,  and  any  railroad  company  or  companies 
in  respect  to  whose  track  or  tracks  the  improvement  authorized  in 
this  act  is  contemplated,  to  enter  into  a  written  agreement  describing 
the  plan  of  improvement  which  will  be  mutually  satisfactory  to  them 
and  with  any  other  stipulations  to  which  they  shall  agree,  not  incon- 
sistent with  the  provisions  of  this  act,  which  agreement  shall  be  filed 
with  the  said  board  of  public  works  and  shall  form  the  basis  of  the 
proceedings  thereafter  had  in  relation  to  the  matter  embraced  in  such 
agreement. 

3670.  Allotment  of  work— Inspectors — ^Engineer— Appeal. — 4.  Said 
board  shall  make  its  allotment  of  said  work  between  said  steam  railroad 
companies,  said  city,  said  street  railway  company,  or  any  or  all  of  them, 
and  shall  communicate  its  order  of  allotment  to  the  parties  interested 
within  ten  days  from  the  time  of  such  allotment.  In  such  order  the 
time  for  the  commencement  and  completion  of  such  work  shall  be 
fixed.  The  board  may  employ  such  inspectors  as  may  be  necessary 
to  properly  supervise  any  such  work,  at  a  salary  to  be  fixed  by  it  not 
to  exceed  sixty-five  dollars  per  month  for  each  such  inspector,  and  also 
any  additional  clerk  required  thereby  at  a  salary  to  be  fixed  by  it  not 
to  exceed  twelve  hundred  dollars  per  annum.    It  may  likewise  require 
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the  services  of  the  city  civil  engineer,  who  shall  be  alloweicl  not  to 
exceed  four  thousand  dollars  per  annum  in  addition  to  his  regular 
salary  for  his  services,  and  out  of  which  he  shall  pay  his  necessary 
assistants.  The  action  of  the  board  as  to  the  necessity  and  convenience 
of  such  improvement  and  of  the  extent  or  manner  thereof,  or  plans  and 
specifications  thereof,  and  the  allotment  of  the  work  thereof  and  appor- 
tionment of  the  cost  thereof  shall  be  final  and  conclusive  upon  all, 
persons:  Provided,  That  any  person,  firm  or  corporation  deeming  him- 
self or  itself  aggrieved  by  such  order  of  said  board  may  appeal  therefrom 
to  the  superior  court  of  the  county  in  which  said  city  is  located  within 
fifteen  days  from  the  entry  of  such  order.  Upon  such  appeal  being 
taken  all  parties  shall  be  deemed  bound  thereby,  and  said  court,  all  the 
judges  thereof  sitting,  may  modify  or  conform  [confirm]  the  order 
of  said  board  in  whole  or  in  part,  and  the  finding  and  judgment  of 
such  court  shall  be  final  and  binding  on  all  parties  and  no  appeal 
shall  lie  therefrom. 

3671.  Streets — Damages — ^Notice — ^Remonstrance— Heming  —  Appeal. 
5.  Said  board  shall  likewise  provide  in  such  proceeding  for  the  open- 
ing, laying  out,  change  or  vacation  of  any  street  or  other  public  way 
which  may  be  required  by  such  separation  of  grades,  and  the  proceedings 
thereto  shall  conform  as  nearly  as  possible  to  those  provided  by  the 
law  governing  cities  of  such  class.  Said  board  shall  likewise  determine 
the  damage,  if  duy,  which  may  be  recoverable  under  existing  law  by 
any  person,  firm  or  corporation  on  account  of  such  elevation  or  de- 
pression of  tracks.  Upon  the  preparation  of  a  list  of  an  assessment 
of  damages,  said  boarfl  shall  cause  a  written  notice  to  be  served  upon 
the  owner  of  each  piece  of  property,  showing  the  amount  of  such  assess- 
ment, by  leaving  a  copy  of  the  same  at  his  last  usual  place  of  residence 
in  said  city,  or  by  delivering  a  copy  to  such  owner  personally  and  shall 
cause  notice  to  be  given  by  publication  in  some  daily  newspaper  of 
general  circulation  in  such  city  once  each  week  for  two  consecutive 
weeks,  which  shall  name  a  date,  not  earlier  than  ten  days  after  receipt 
of  notice  or  after  the  last  publication,  as  the  case  may  be,  on  which 
said  board  shall  receive  and  hear  remonstrances  from  any  person  or 
corporation  touching  said  assessment  of  damages,  and  all  persons  af- 
fected thereby,  whether  residents  or  non-residents,  shall  be  deemed  to 
be  notified  of  such  hearing  by  such  published  notice.  Upon  the  date 
set  for  such  hearing,  said  board  shall  consider  said  assessment  and 
remonstrances  and  modify  or  confirm  the  said  assessments,  which  shall 
be  final  and  binding,  except  that  any  person  or  corporation  thus  re- 
monstrating may,  within  twenty  days  thereafter,  take  an  appeal  to-  the 
superior  court  in  the  county  in  which  said  city  is  located  and  have 
said  assessment,  in  so  far  as  it  affects  the  person  appealing,  tried  and 
determined  in  such  court,  from  the  decree  of  which  an  appeal  may  be 
taken  to  the  supreme  or  appellate  court  as  in  other  cases. 

3672,    Approval  of  work— Settlements — ^Issue  of  bonds. — 6.    The  work 
of  such  elevation  or  depression  where  the  same  crosses  a  street  or  other 
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highway,  including  abutments  at  the  side  of  the  street,  any  supporting 
posts  that  may  be  allowed  at  the  curb  or  center  of  the  street,  and  the 
superstructure  with  reference  to  drainage  and  safety,  shall  be  con- 
structed to  the  approval  of  the  board  and  city  civil  engineer.  Said 
board,  by  its  engiiieer,  shall  from  time  to  time,  and  on  completion  of 
the  same,  inspect  the  work.  Upon  completion  of  the  work,  or  from  time 
to  time  during  its  progress  upon  petition  of  the  city  or  the  railroad 
charged  with  the  work,  or  part  thereof,  said  board  shall  adjust  equit- 
able settlements  between  the  parties  interested  therein,  in  such  manner 
that  the  total  cost  of  such  alteration  shall  be  apportioned  between  the 
parties  as  theretofore  decided  on  by  said  board;  and  such  adjustment 
shall  be  binding  on  said  parties,  unless  any  aggrieved  party  shall 
within  fifteen  days  after  the  entry  of  the  order  of  the  board  tiiereon, 
file  his  complaint  in  said  superior  court  to  review  such  adjustment, 
and  the  decree  of  such  court  therein  shall  be  final.  Upon  each  such  settle- 
ment, the  city  comptroller  shall  draw  his  warrant  or  warrants  upon  the 
city  treasurer  in  payment  of  its  portion  of  such  costs,  which  may  be 
drawn  upon  the  general  funds  of  the  city  without  a  special  appropria- 
tion being  made  therefor  by  the  city  council,  but  said  city  council  shall 
upon  the  estimate  of  the  city  comptroller  provide  by  proper  levy  of 
taxes  for  the  raising  of  funds  to  meet  and  defray  the  expenses  of  such 
separation  of  grades,  and  for  such  purpose  said  city  is  authorized  to 
levy  a  tax  of  not  more  than  four  cents  on  each  hundred  dollars  of 
valuation,  in  addition  to  the  annual  levy  now  authorized  by  law;  upon 
each  such  settlement,  the  county  auditor  shall  draw  his  warrant  or 
warrants  upon  the  county  treasurer  in  payment  of  the  county's  por- 
tion of  such  cost,  which  may  be  paid  out  of  the  general  funds  without 
a  special  appropriation  therefor  by  the  county  council,  but  said  county 
council  shall  provide  therefor  in  its  annual  levy  of  taxes;  and  the  city 
or  county  is  authorized,  respectively,  to  issue  bonds  for  the  purpose  of 
paying  their  respective  parts  of  the  cost  of  such  alteration  in  grade 
crossings ;  and  the  railroad  corporation  or  corporations,  including  as  well 
the  street  railway  company,  shall  upon  such  adjustment,  or  decree,  pay 
their  portion  of  such  cost  as  directed  thereby,  or  in  default  thereof 
the  same  may  be  placed  on  the  tax  duplicate  and  collected  as  are  special 
assessments. 

3673.  Town  in  city — Portion  of  expense. — 7.  Should  any  incorpo- 
rated town  lie  within  or  be  surrounded  hy  the  corporate  limits  of  such 
city,  then  such  town  and  its  board  of  trustees  shall  be  liable  to  and  shall 
pay  to  said  city  such  portion  of  the  amount  annually  paid  by  said  city 
for  separation  of  grades  under  the  provisions  of  this  act  as  the  total 
assessed  valuation  of  the  taxable  property  of  said  town  shall  bear  to  the 
total  assessed  valuation  of  the  taxable  property  of  said  city;  such  pay- 
ments shall  be  made  at  the  end  of  each  year  upon  demand  of  said  city, 
and  the  board  of  trustees  of  said  town  is  hereby  authorized  and  re- 
quired to  levy  the  necessary  tax  to  enable  it  to  carry  out  the  provisions 
of  this  section. 
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3674.  Annual  expenditure — ^Debt  certificates. — 8.  Where  in  any  one 
year  resolutions  have  been  finally  adopted  providing  for  improvements 
involving  an  aggregate  expenditure  of  four  hundred  thousand  dollars, 
as  shown  by  the  estimate  or  estimates  of  said  board,  no  further  resolu- 
tion shall  be  adopted  until  one  year  from  the  date  of  the  order  confirm- 
ing the  last  preceding  resolution:  Provided,  however.  Said  board  may, 
by  resolution  or  contract  with  any  railroad  company  or  companies, 
agree  upon  or  order  an  improvement  in  the  separation  of  such  grades, 
the  cost  of  which  may  exceed  said  sum  of  four  hundred  thousand  dol- 
lars, in  which  event  the  work  of  said  improvements  shall  be  so  made 
as  to  require  only  the  expenditure  of  said  sum  of  four  hundred  thou- 
sand dollars  annually;  and  to  provide  therefor,  said  steam  railroad 
companies,  street  railway  companies,  said  city  and  county,  are  author- 
ized to  issue  their  respective  certificates  of  indebtedness  covering  such 
cost,  in  such  manner  that  not  more  than  four  hundred  thousand  dol- 
lars shall  fall  due  in  any  one  year;  and  no  further  improvement  can 
be  ordered  until  said  certificates  are  fully  paid. 

3675.  Supplemental  to  act  of  1891. — 9.  This  act  shall  not  repeal  any 
of  the  provisions  of  **An  act  concerning  the  incorporations  and  govern- 
ment of  cities  having  more  than  one  hundred  thousand  population  ac- 
cording to  the  last  preceding  United  States  census,  and  matters  con- 
nected therewith,  and  declaring  an  emergency,"  approved  March  6, 
1891,  and  all  acts  amendatory  and  supplemental  thereto,  but  this  act 
shall  be  deemed  and  taken  to  be  supplemental  to  said  acts. 

[Acts  1905,  p.  121>.    In  force  April  16,  1905.] 

3676.  Cities  of  43,000  to  49,000,  elevation  or  depression.— 1.  That 
whenever  the  common  council  of  any  city  having  a  population  of  not 
less  than  forty-three  thousand  nor  more  than  forty-nine  thousand  ac- 
cording to  the  last  preceding  United  States  census,  shall,  in  an  or- 
dinance passed  by  at  least  two-thirds  vote,  declare  the  existence  of 
a  public  necessity  for  the  abolition  of  grade  crossings  at  the  intersec- 
tions of  any  steam  railroad  or  railroads  within  the  city  limits,  and  any 
street  or  streets  of  the  city,  said  city  shall  have  the  power  to  institute 
and  prosecute  proceedings  for  that  purpose  in  the  circuit  court  of  the 
judicial  district  in  which  said  city  is  located  as  hereinafter  authorized. 
Such  abolition  of  grade  crossings  may  be  accomplished  by  the  raising 
or  elevation  of  the  railroad  track  above  the  street,  by  depressing  the 
railroad  track  below  the  street,  by  viaduct  over  the  railroad  track,  by 
subway  or  tunnel  under  the  railroad  track,  or  by  a  combination  of  those 
methods,  one  being  used  at  one  place  or  part  of  the  city  and  another  at 
other  places  or  parts.  The  word  ** improvement"  in  this  act  shall  be  taken, 
unless  some  other  sense  is  apparent  from  the  context,  to  designate  the 
whole  proposed  work  in  whatever  form  or  combination  of  forms  it 
shall  be  planned  and  undertaken.  Such  ordinance  shall  describe  the 
improvement  proposed  in  general  terms,  or  with  such  particularity  as 
the  common  council  shall  think  best. 
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3677.  Petition  to  circuit  court — Contents— Notice. — 2.  Said  city  af- 
ter the  passage  of  such  ordinance  may  file  its  petition  in  the  circuit 
court  of  the  judicial  district  where  the  same  is  located,  against  the  owner 
or  owners  of  such  steam  railroad  or  railroads,  and  the  owner  of  every 
street  or  interurban  railroad  crossing  the  steam  railroad  track  or  tracks 
at  street  intersections  with  the  same  within  the  space  of  the  proposed 
improvement ;  and  also  the  owners  of  all  real  estate  which  it  is  supposed 
will  be  taken  for  said  improvement  or  any  work  incidental  thereto,  or 
damaged  in  consequence  thereof,  and  in  or  with  said  petition,  shall  set 
forth  said  ordinance  and  a  plan  of  the  proposed  work;  and  shall  cause 
notice  to  be  given  the  defendants  to  said  petition  of  the  pendency  thereof, 
as  in  civil  actions. 

3678.  Court's  Jurisdiction— Pleadings— Trial.— 3.  After  service  of 
such  notice,  said  court  shall  have  jurisdiction  of  the  parties  to  said  pro- 
ceedings and  of  their  property  within  the  county  for  the  purpose  of  such 
proceedings  and  the  enforcement  of  any  decree  made  therein,  and  all 
objections  to  such  proceedings  or  the  necessity  of  the  proposed  improve- 
ment or  to  the  proposed  plan  of  work  thereby  contemplated,  or  any  de- 
sired or  necessary  changes  therein  or  amendments  thereto,  shall  be  set 
forth  in  writing  by  the  parties  by  way  of  answer.  No  other  pleadings  shall 
be  necessary,  and  these  may  be  amended  as  the  court  shall  permit  at  any 
stage  of  the  proceedings.  The  court  shall  try  the  issues  on  such  petition 
and  answers  presented,  without  a  jury,  and  in  addition  to  the  evidence 
by  the  parties  submitted,  may  call  and  examine  witnesses  if  desired,  and 
cause  drawings  and  plans  to  be  made  for  its  aid  in  framing  a  proper  de- 
cree. All  witnesses  examined  shall  be  subject  to  cross-examination  by 
any  party  interested ;  and  all  drawings  and  plans  made  by  order  of  the 
court  shall  be  subject  to  examination  by  any  party  interested. 

3679.  Finding— Appointment  of  commissioners. — 4.  Having  heard 
the  evidence  and  argument  the  court  shall  find  and  adjudge,  first,  whether 
or  no  the  proposed  improvement  is  necessary  for  the  public  safety,  health, 
convenience,  or  welfare.  If  the  finding  and  judgment  of  the  court  shall 
be  that  such  proposed  improvement  is  not  necessary  to  the  public  safety, 
health,  convenience,  or  welfare,  the  proceedings  shall  be  dismissed  at  the 
cost  of  the  city.  If  the  finding  shall  be  for  the  petitioner,  the  court  shall 
set  forth  in  its  decree  complete  plans  and  specifications  of  the  work  nec- 
essary to  be  done  in  order  to  accomplish  the  proi)osed  improvement  in 
the  most  beneficial  and  economical  manner ;  and  shall  appoint  three  com- 
missioners, one  of  whom,  at  least,  shall  be  a  competent  engineer,  and  re- 
quire them  to  give  bond,  each  for  himself,  in  such  sum  as  the  court  shall 
direct  with  surety  to  be  approved  by  the  court  conditioned  for  the  faith- 
ful performance  of  his  duty  and  the  accounting  for  of  all  money  which 
shall  come  to  his  hands  as  such  commissioner,  to  which  commissioners 
shall  be  committed  such  duties  in  the  making  of  the  improvements  as  shall 
be  provided  by  law  or  ordered  by  the  court. 

3(380.  Report  by  commissioners — Contents. — 5.  Within  such  time  as 
the  court  shall  order  after  the  date  of  their  appointment  said  eommis- 
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sioners  shall,  after  due  examination,  make  a  report  to  the  court  in  which 
they  shall, 

First.  Describe  and  allot  to  each  railroad  company  whose  railroad 
track  shall  require  any  alterations  of  grade,  or  any  viaducts,  subways  or 
tunnels  at  street  crossings  in  the  accomplishment  of  the  improvement  or- 
dered by  the  court,  the  work  necessary  to  be  done  on,  in  and  about  its 
track  or  tracks,  in  order  to  conform  to  the  decree  of  the  court,  including 
all  necessary  bridges  over,  and  all  retaining  walls  adjoining  streets  cross- 
ing the  railroad  track  or  tracks  and  so  much  of  all  viaducts,  subways  or 
tunnels  at  street  crossings  as  shall  be  within  the  boundary  lines  of  the 
railroad  property,  but  not  the  approaches  outside  those  lines,  with  an 
estimate  of  the  cost  of  the  same  for  each  railroad  included  in  the  improve- 
ment ; 

Second.  Describe  in  detail  all  other  work  necessary  to  be  done  for  the 
full  completion  of  the  improvement;  including  all  alterations  of  grade, 
gutters,  sewers,  or  other  features  of  construction  in  streets  or  sidewalks, 
with  a  detailed  estimate  of  the  cost  of  the  same ; 

Third.  Describe  all  private  property  (other  than  that  belonging  to  a 
railroad  company  whose  track  is  included  in  the  improvement),  neces- 
sary to  be  taken  in  the  execution  of  the  proposed  improvement  as  de- 
fined in  the  decree  of  the  court,  with  an  appraisement  of  the  value  of 
each  parcel  so  to  be  taken,  and  the  ncune  of  the  owner,  if  the  same  can  be 
ascertained  by  the  commissioners. 

Fourth.  Describe  all  private  property  (other  than  that  belonging  to  a 
railroad  company  whose  track  is  included  in  the  improvement),  which, 
not  being  taken  for  the  work  of  the  improvement,  will  be  damaged  by  its 
construction,  and  assess  the  amount  of  such  damages  to  each  parcel  sepa- 
rately, with  the  name  of  the  owner,  if  it  can  be  ascertained  by  the  commis- 
sioners. 

Fifth.  Estimate  and  assess  the  special  benefits,  if  any  there  be,  which 
will  accrue  to  the  owner  or  owners  or  user  or  users  of  any  street  or  inters 
urban  railroad  the  track  or  tracks  of  which,  occupy  the  street  at  the  cross- 
ing of  any  steam  railroad  included  in  the  proposed  improvement  by 
reason  of  the  whole  proposed  improvement  in  addition  to  the  general 
benefit  which  will  accrue  to  such  owner  or  owners  from  the  whole  im- 
provement in  common  with  other  property  owners  in  the  city ;  the  amount 
of  which  assessment,  or  assessments,  and  each  of  them  shall  be  paid  by 
the  owner  or  user  assessed,  to  the  commissioners,  from  time  to  time,  as 
the  work  progresses  and  as  the  court  shall  order:  Provided,  That  the 
total  amount  to  be  paid  by  the  owner  or  user  of  any  such  street  or  inter- 
urban  railroad,  or  the  owners  or  users  of  all  of  them,  if  there  be  more 
than  one  such  street  or  interurban  railroad  occupying  or  using  the  same 
crossing,  shall  not  exceed  one-fourth  of  the  total  cost  to  the  city  of  the 
improvement  at  the  crossing  or  crossings  occupied  or  used  by  it  or  them, 
including  damages  paid  for  private  property  taken  or  injured  by  the 
improvement  at  such  crossing  or  crossings,  but  not  including  any  retain- 
ing walls  or  superstructure  supporting  the  steam  railroad  track  within 
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the  lines  of  the  railroad  company's  right  of  way;  and  not  including  any 
new  sewer,  made  necessary  by  the  improvement  beyond  the  limits  of  the 
changes  of  grade  in  such  street  or  streets ;  and  for  the  purpose  of  giving 
eflfect  to  this  section  the  court  shall  have  power  to  ascertain  by  suitable 
proceedings  what  was  the  cost  of  that  part  of  the  improvement  in  this 
proviso  referred  to :  And  provided,  further,  That  the  owner  of  any  street 
or  interurban  railroad  shall  not  be  required  to  pay  annually  a  larger  per 
cent,  of  the  whole  assessment  against  it  than  the  city  is  required  to  pay 
on  its  share  of  such  improvement.  Which  report  shall  be  verified  by  the 
commissioners  or  a  majority  of  them,  as  a  just  and  true  report  to  the  best 
of  their  judgment  and  ability. 

3681.  Consideration  of  report — Notice  as  to  damages. — 6.  Upon  the 
filing  of  their  report  by  the  commissioners  the  court  shall  appoint  a  day 
not  less  than  thirty  days  from  the  date  of  such  filing  on  which  the  report 
will  be  considered  by  the  court  and  objections  thereto  heard  from  any  per- 
sons interested,  of  which  hearing  and  the  date  thereof  notice  shall  be 
given  by  publication  for  twenty-one  days  successively  in  some  daily 
paper  published  in  the  city  in  which  the  improvement  is  located.  The 
notice  shall  state  the  names  of  all  the  persons  to  whom  damages  have 
been  awarded  in  said  report  for  property  to  be  taken  or  injured,  with  a 
brief  description  of  the  property  to  be  taken  or  injured,  and  the  amount 
of  damages  awarded  in  each  case,  and  notify  all  persons  interested  to  at- 
tend on  the  day  named  for  the  hearing. 

3682.  Objections,  hearing,  appeal. — 7.  Upon  the  day  named  for  the 
hearing  any  person  or  corporation  interested  may  object  to  the  report  in 
writing,  stating  briefly  the  gro\inds  of  his  or  its  objection.  All  such  ob- 
jections shall  be  heard  and  determined  by  the  court  without  a  jury,  ex- 
cept objections  to  the  amount  of  damages  awarded  by  the  commissioners 
in  their  report  for  lands  taken  for  the  work,  and  objections  to  the  amount 
of  damages  awarded  by  the  commissioners  in  their  report  for  injuries 
to  lands  not  taken.  As  to  all  such  objections  the  party  objecting  shall 
be  entitled  to  trial  by  jury  if  he  so  elects.  Every  such  objector  shall  be 
entitled,  if  he  so  demands,  tp  have  his  objections  heard  separately  from 
those  of  other  objectors,  whether  by  court  or  jury,  and  to  make  a  record 
for  appeal  in  his  own  case  separately  from  other  proceedings  in  the  case. 
The  objections  on  the  grounds  of  inadequacy  or  damages,  either  for  the 
taking  of  or  injury  to  property,  shall  be  heard  at  such  times  as  the  court 
shall  fix,  and  as  speedily  as  possible. 

3683.  Decree  of  court— New  report.— 8.  When  all  objections  to  the 
report  shall  have  been  heard  and  determined  the  court  shall  make  a  de- 
cree in  which  the  report  of  the  commissioners  shall  be  approved  in  whole, 
or  in  part,  modified,  changed,  or  amended  in  any  particular,  as  to  the 
court  shall  seem  just;  or  the  report  may,  in  the  discretion  of  the  court, 
be  recommitted  to  the  commissioners  for  reconsideration  with  instruc- 
tions for  their  guidance  in  making  a  new  report.  In  such  case  upon  the 
filing  of  the  new  report,  the  same  proceedings  shall  be  had  in  respect  to 
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notice,  hearing,  objections  and  the  trial  of  objections,  which  are  herein 
prescribed  with  respect  to  the  original  report. 

3684.  Apportioning  work,  condemnation,  damages. — ^9.  When  all 
questions  arising  upon  the  report  of  the  commissioners  shall  have  been 
determined  by  the  court,  the  court  shall  enter  a  decree  fixing  and  describ- 
ing that  part  of  the  work  to  be  done  by  the  railroad  company  or  compa- 
nies whose  tracks  are  to  be  affected  respectively,  and  fixing  a  time  within 
which  it  shall  be  done.  The  said  decree  shall  also  specify  and  describe 
all  parcels  of  land  which  shall  be  found  by  the  court  necessary  to  be 
taken  for  the  purpose  of  the  improvement  and  declare  the  same  appro- 
priated by  the  state  for  public  use,  and  fix  the  amount  to  be  paid  to  each 
owner  for  the  same;  and  shall  also  specify  and  describe  all  parcels  of 
land  which  will  be  injured  in  value  by  the  making  of  the  improvement 
and  fix  the  amount  to  be  paid  to  the  owner  of  each  such  parcel.  The  said 
decree  shall  also  fix  and  describe  all  that  part  of  the  work  and  improve- 
ment to  be  done  by  the  city  other  than  the  work  which  shall  have  been 
directed  by  the  decree  to  be  done  by  the  steam  I'ailroad  company  or  com- 
panies, and  also  determine  the  miscellaneous  expenses  and  damages  for 
taking  or  injuring  property  assessed  in  favor  of  property  owners.  This 
decree  shall  not  be  final,  but  only  a  preliminary  decree  under  which  the 
work  shall  be  done,  to  be  followed  by  a  final  decree  upon  the  completion 
of  the  work,  as  hereinafter  directed.  If  it  shall  appear  to  the  court  that 
in  view  of  any  changes  or  modifications  made  by  the  court  in  the  report 
of  the  commissioners,  justice  requires  that  a  reappraisement  or  new  as- 
sessment be  made  of  any  values  of  property,  or  any  damages  stated  in  the 
report,  the  court  may  order  the  commissioners  to  make  such  reappraise- 
ment or  new  assessment  and  report  the  same  to  the  court. 

3685.  New  trial — ^Appeal. — 10.  Upon  the  entry  of  said  preliminary 
decree  any  party  to  such  proceeding  feeling  aggrieved  by  any  decision  of 
the  court  in  the  progress  of  such  proceeding  shall  have  the  right,  as  in 
ordinary  civil  actions,  to  file  a  motion  for  a  new  trial,  and  upon  the  over- 
ruling of  the  same,  shall  have  a  right  to  appeal  to  the  supreme  court  of  the 
state  in  the  manner  provided  for  appeals  in  civil  actions,  and  upon  such 

I  appeal,  the  supreme  court  shall  pass  upon  the  questions  presented  by  the 
motion  for  a  new  trial,  and  otherwise  presented  by  the  record,  as  in  civil 
actions;  but  no  appeal  upon  the  questions  of  damages  for  the  taking  of 
property  or  injuries  to  property  shall  suspend  or  delay  the  making  of  the 
improvement.  Such  appeal  shall  be  taken  within  six  months  from  the 
date  of  the  preliminary  decree,  but  the  circuit  court  or  the  judge  thereof 
in  vacation,  piay  for  good  cause  shown  before  the  expiration  of  said 
limitation  of  six  months  enlarge  the  time  for  a  period  of  not  more  than 
six  months  longer. 

3686.  City's  financial  statement.— 11.  The  court  shall  at  such  stage 
of  the  proceedings  as  it  shall  think  best,  require  the  city  to  put  on  file  a 
statement  of  the  condition  of  its  finances,  showing  under  the  oath  of  the 
city  controller  the  assessed  value  of  taxable  property  in  such  city,  the 
amount  of  bonded  indebtedness,  and  the  amount  of  fioating  indebtedness 
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owing  by  it,  the  amount  of  cash  on  hand,  or  to  be  received  within  a  y^ear, 
not  pledged  or  obligated  to  any  other  use  and  available  for  expenditure 
in  the  cost  of  said  improvement ;  the  rate  of  taxation  in  force  for  the  last 
preceding  two  years  and  such  other  facts  as  may  be  required  by  the 
court. 

3687.  Insufficient  funds— Tax  levy— Limit.— 12.  If  it  shall  appear 
from  said  verified  statement  that  the  city  has  not  in  hand,  and  will  not 
have  in  hand  from  its  ordinary  revenues,  an  amount  of  money  available 
to  be  applied  to  that  purpose  sufficient  to  pay  so  much  of  the  estimated 
total  cost  of  the  improvement  as  shall  have  been  imposed  upon  the  city 
in  the  preliminary  decree  of  the  court  aforesaid,  it  shall  be  the  duty  of 
the  court  to  order  the  city  by  its  conmion  council  and  mayor  to  levy  such 
tax  as  it  may  be  authorized  by  the  law  to  levy,  sufficient  in  estimated 
amount  to  pay  within  seven  years  so  much  of  the  estimated  total  cost  of 
the  improvement  as  shall  have  been  so  imposed  on  the  city;  provided 
such  levy  shall  not  exceed  the  rate  of  twenty-five  cents  annually  on  each 
one  hundred  dollars  valuation.  If  the  mayor  and  common  council  shall 
neglect  or  refuse  to  levy  such  tax  as  directed  by  the  court  the  court  shall 
have  power  to  punish  them  as  for  contempt,  or  at  its  discretion  make  the 
levy  itself  by  an  order  and  direct  the  proper  officers  of  the  city  to  put  the 
same  on  the  tax  duplicate  and  collect  the  same,  and  hold  and  disburse  the 
money  so  raised  under  the  order  of  the  court. 

3688.  Power  to  create  special  fund. — 13.  For  the  purpose  of  enabling 
the  city  in  such  case  to  levy  the  tax  required  by  the  foregoing  section, 
power  is  hereby  given  to  the  mayor  and  common  council  of  any  city  sub- 
ject to  the  provisions  of  this  act  to  create  a  special  fund  in  its  treasury 
to  be  known  as  the  street  and  railroad  crossings  fund,  and  to  levy  a  spe- 
cial tax  for  the  use  and  maintenance  of  said  fund  not  exceeding  twenty- 
five  cents  annually  on  the  hundred  dollars  valuation.  All  money  raised 
by  such  tax  shall  be  placed  in  said  fund  and  shall  be  used  only  to  defray 
expenses  of  the  improvement  by  this  act  authorized. 

3689.  Contracts  —  Bids  —  Pajonent  —  Bond. — 14  As  soon  after  the 
entry  of  the  preliminary  decree  above  provided  for  as  may  be  practicable, 
the  conunissioners  shall  proceed  to  cause  to  be  done  all  that  part  of  said 
work  of  improvement  not  required  by  the  preliminary  decree  to  be  done 
and  constructed  by  the  railroad  company  or  companies,  whose  track  or 
tracks  are  to  be  separated  from  the  streets  at  their  intersections.  The 
work  shall  be  done  by  contract,  and  under  one  contract  for  the  whole,  or 
under  such  separate  contracts  for  such  parts  as  it  may  be  divided  into 
by  the  commissioners  with  the  approval  of  the  court.  Such  contract  or 
contracts  shall  be  let  to  the  lowest  and  best  bidder  or  bidders  after  the 
giving  of  such  notice  of  the  letting  as  shall  be  prescribed  by  the  court. 
Each  bidder  shall  state  in  his  bid  his  willingness  to  accept  in  payment 
for  work  awarded  to  and  done  by  him,  such  proportion  of  cash  as  the 
commissioners  may  be  able  to  pay  and  for  the  residue  to  accept  the  cer- 
tificates of  the  commissioners  hereinafter  authorized.  Each  bid  shall  be 
accompanied  by  a  bond  with  surety  to  be  approved  by  said  commissioners 
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in  the  full  sum  of  the  bid  that  the  contract  will  he  faithfully  performed 
if  awarded  to  the  bidder.  The  commissioners  shall  report  all  bids  re- 
ceived, and  all  awards  of  contracts  made  to  the  court  for  approval  and 
the  contracts  shall  not  be  in  force  until  approved  by  the  court,  and  with 
the  approval  of  each  contract  the  court  shall  also  approve  the  bond  given 
by  the  contractor  for  the  performance  of  his.  contract. 

3690.  Oommissioners — ^Reports  as  to  progress. — 15.  The  commission- 
ers shall,  from  time  to  time,  and  as  often  as  may  be  required  by  the  court, 
report  to  the  court  the  progress  of  the  work  in  their  hands,  and  receive 
from  the  court  any  direction  which  the  court  shall  give  in  respect  to  any 
part  of  the  work  or  proceedings.  For  the  purpose  of  all  actions  by  the 
court  which  shall  be  required  by  this  act,  except  proceedings  in  which 
adversary  parties  are  to  be  heard,  the  court  shall  be  always  open  and  the 
judge  in  chambers  shall  have  all  the  powers  of  the  court  in  session. 

3691.  Estimates — Pro  rata  payments — Certificate  of  indebtedness.— 
16.  As  the  work  shall  progress  under  the  contracts  let  by  the  commis- 
sioners by  authority  of  the  last  foregoing  section,  the  commissioners  shall 
cause  estimates  to  be  made  from  time  to  time,  as  may  be  provided  in  the 
contracts,  of  the  amount  of  work  done,  and  pay  the  contractors  pro  rata 
for  the  work  completed^  reserving,  however,  ten  per  cent,  of  the  amounts 
so  estimated  until  the  full  completion  of  the  contract.  If  at  the  time  any 
such  payment  shall  become  due,  the  commissioners  shall  not  have  in  hand 
the  money  necessary  to  pay  the  same,  they  shall  issue  to  the  contractor 
or  his  order  a  certificate  stating  the  amount  due  and  payable,  and  that 
it  will  be  paid  with  interest  at  six  per  cent,  per  annum  from  the  date 
of  the  certificate  whenever  funds  available  for  that  purpose  shall  come 
to  the  hands  of  the  commissioners;  all  of  which  certificates  shall  be  re; 
ported  to  the  court  for  approval,  and  such  approval  certified  by  the  clerk 
under  the  seal  of  the  court. 

3692.  Court's  final  decree — ^Apportionment  of  expense.— 17.  The  pro- 
ceedings shall  remain  open  on  the  docket  of  the  court  until  full  comple- 
tion of  the  work  of  improvement,  after  which  the  court  shall  make  a  final 
decree  as  herein  directed.  A  date  shall  be  fixed  by  the  court  on  which 
there  shall  be  a  hearing  of  all  matters  relating  to  said  improvement  which 
anyone  shall  desire  to  present,  of  which  hearing  and  the  date  thereof,  no- 
tice shall  be  given  by  publication  in  s^me  daily  paper  published  in  the 
city  in  which  the  improvement  is  located  for  not  less  than  ten  days  suc- 
cessively. At  such  hearing  the  court  shall  ascertain  from  the  testimony 
of  witnesses  produced  by  the  parties,  or  called  by  the  court  for  its  own 
information,  what  was  the  reasonable  and  proper  cost  of  the  work  done 
toward  said  improvement  by  the  railroad  company,  or  each  of  them,  if 
there  be  more  than  one,  under  the  order  of  the  court  in  the  making  of  the 
improvement ;  and  shall  also  ascertain  from  a  final  report  which  it  shall 
be  the  duty  of  the  commissioners  to  file  not  less  than  ten  days  before  the 
hearing,  and  such  other  evidence  as  may  be  offered  by  any  one  interested 
or  direction  of  the  court;  what  was  the  cost  of  all  the  work  done  in  the 
making  of  the  improvement  other  than  that  done  by  the  railroad  com- 
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pany  or  companies,  and  all  sums  paid  for  lands  taken  for  the  improvement 
and  for  injury  to  lands  by  reason  of  the  improvement.  To  these  items  of 
cost  shall  be  added  all  other  expenses  which,  in  the  judgment  of  the 
court,  should  be  included  as  part  of  the  cost  of  the  improvement;  and 
thereupon  the  court  shall  find  and  adjudge  the  amount  of  the  entire 
cost  of  the  improvement,  and  shall  divide  and  apportioik  the  same  among 
and  between  the  railroad  company  or  companies,  severally,  whose  track 
or  tracks  shall  have  been  included  in  the  improvement,  and  the  city,  in 
such  shares  and  proportions  as  shall  seem  to  the  court  to  be  equitable  and 
just  within  the  limits  fixed  herein  in  view  of  all  the  facts  and  circum- 
stances affecting  the  question :  Provided,  first,  that  in  fixing  the  propor- 
tion of  cost  of  the  improvement  to  be  paid  by  the  city,  no.  part  of  said 
cost  beyond  the  limits  of  tEe  city  shall  be  imposed  upon  said  city;  but 
the  same  shall  be  borne  by  the  railroad  company  or  companies  whose 
tracks  are  involved  in  the  said  improvement :  And  provided,  further.  That 
the  aggregate  amount  so  apportioned  to  the  railroad  company  or  com- 
panies whose  track  or  tracks  shall  have  been  included  in  the  improve- 
ment shall  not  be  less  than  sixty-four  per  cent,  nor  more  than  sixty-five 
per  cent,  of  the  entire  cost  of  the  improvement  within  ths  city  limits ;  and 
the  aggregate  sum  apportioned  to  the  railroad  companies,  if  there  are 
more  than  one,  shall  be  by  the  court  apportioned  among  and  between  such 
companies  severally.  And  provided,  further,  That  any  damages  accruing  • 
to  any  property  owned  by  said  railroad  company  or  companies,  shall  not 
be  assessed  against  said  city,  but  the  same  shall  be  borne  by  said  railroad 
company  or  companies  in  addition  to  the  assessment  herein  authorized 
to  be  made  against  them. 

3693.  Excess  apportionment  —  Beimbursement. — 18.  If  it  shall  be 
found  by  the  court  that  the  cost  of  the  work  done  by  the  railroad  company 
or  any  of  the  r^lroad  companies  whose  track  or  tracks  shall  have  been 
included  in  the  improvement  was  greater  than  the  amount  of  the  aggre- 
gate cost  of  the  improvement  apportioned  and  charged  to  such  company 
or  companies  in  the  final  decree  of  the  court  in  the  last  preceding  section 
authorized,  each  such  railroad  company  shall  be  entitled  to  be  reimbursed 
the  excess  of  such  cost  over  the  amount  so  apportioned  to  it ;  and  in  like 
manner  if  it  shall  be  found  that  the  amount  expended  by  the  city  was  in 
excess  of  the  amount  so  apportioned  to  it,  it  shall  be  entitled  to  be  reim- 
bursed the  excess. 

3694.  New  trial  or  appeal  from  apportionment. — 19.  Within  ten  days 
after  the  entry  of  the  final  decree  any  railroad  company  or  other  party 
to  it,  or  the  city,  may  file  a  motion  for  new  trial  upon  ground  of  inequal- 
ity or  inequitableness  in  the  apportionment  made  by  the  court,  and  upon 
the  overruling  thereof,  and  within  sixty  days  thereafter,  appeal  to  the 
supreme  court  of  the  state,  as  in  civil  actions,  and  the  appeal  shall  be 
heard  and  determined  in  that  court  as  appeals  in  civil  actions. 

3695.  Taxation— -When  continued. — 20.  If  the  sum  raised  by  taxation 
in  the  city  or  that  raised  by  taxation  in  the  county  shall  be  insufficient, 
at  the  time  of  the  making  of  the  final  decree,  to  pay  that  part  of  the  cost 
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of  the  improvement  apportioned  to  the  city,  and  such  sums,  if  any,  as  the 
city  shall  be  required  to  pay  for  the  reimbursement  of  the  railroad  com- 
pany or  companies  under  the  decree,  the  court  shall  have  power  and  it 
shall  be  its  duty  to  direct  and  enforce  the  continued  collection  of  taxes 
in  the  city,  in  the  same  manner  hereinbefore  directed,  until  a  sufl&cient 
amount  shall  have  been  realized  to  pay  all  such  sums. 

3696.  Postponement  of  work. — ^21.  K,  at  the  time  of  or  prior  to 
the  entry  of  the  preliminary  decree  it  shall  be,  in  the  judgment  of 
the  court,  impracticable  to  proceed  with  the  execution  of  the  work  with- 
out more  ready  money  on  the  part  of  the  city  than  is  at  that  time  avail- 
able, it  shall  be  within  the  power  of  the  court  to  postpone  the  work  until 
such  time  as  sufficient  funds  shall  have  been  realized  from  the  taxes 
herein  authorized  to  enable  the  work  to  proceed,  and  until  the  further 
order  of  the  court,  when  the  said  work  shall  be  resumed. 

3697.  Improvemexit  completed — ^Unexpended  balance. — ^22.  When 
said  work  of  improvement  shall  have  been  fully  completed,  and  all 
the  cost  thereof  and  all  incidental  expenses  necessary  to  the  proceed- 
ings shall  have  been  apportioned  and  fully  paid,  and  not  before,  the  said 
proceedings  shall  be  discontinued  on  the  docket  of  the  court;  and  the 
power  of  the  court  to  direct  and  enforce  the  raising  of  money  by  taxation 
hereinbefore  conferred  shall  continue  until  that  time,  and  any  money 
then  remaining  unexpended  which  shall  have  been  collected  by  special 
tax  for  the  purpose  of  said  improvement  shall  be  turned  into  the  general 
fund  of  the  city  in  and  from  which  it  was  collected. 

3698.  Partial  improvement — Court's  powers. — 23.  If  upon  or  after 
the  making  of  the  preliminary  decree,  it  shaU>  be,  in  the  judgment  of 
the  court,  impracticable  or  unwise  for  any  reason  to  proceed  at  once 
with  the  execution  of  the  entire  work  of  improvement  contemplated  in 
the  decree,  and  there  shall  be  reasons  why  the  abolition  of  the  grade 
crossing  at  one  or  more  street  crossings  forming  part  of  the  general 
plan  of  improvement  should  be  completed  without  delay,  the  court  shall 
have  power  to  order  the  doing  of  that  part  of  the  proposed  work  in  ad- 
vance of  the  remainder  thereof.  In  such  case  the  railroad  company  or 
companies  interested  shall  be  required  to  propose  and  submit  to  the 
court  a  plan  and  specifications  for  doing  that  part  of  the  work,  which 
may  be  adopted,  modified  or  rejected  by  the  court,  upon  which  the 
court  shall  make  an  order  describing  and  specifying  how  the  work  shall 
be  done.  And  thereupon  that  part  of  the  work  shall  be  done  in  accord- 
ance with  the  directions  of  this  act  as  far  as  they  shall  be  applicable. 
All  orders  made  in  regard  to  the  expense  of  the  work  and  the  appor- 
tionment of  such  expense  shall  be  made  with  reference  to  the  fact  that 
it  is  to  be  regarded  as  part  of  the  entire  plan  of  improvement  to  be 
eventually  carried  out,  and  in  those  matters  a  large  discretion  shall  be 
vested  in  the  court :  Provided,  however.  That  no  general  plan  of  improve- 
ment shall  be  adopted  by  the  court  which  will  compel  any  railroad  com- 
pany, against  its  consent,  to  maintain  permanently  within  the  city  a 
gradient  greater  than  three  quarters  of  one  per  cent,  for  any  distance 
greater  than  eight  hundred  feet. 
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3699.  Beadjnstment  of  assessment. — 24t.  If  it  shall  become  apparent, 
in  the  judgment  of  the  court,  at  any  time  in  the  progress  of  the  im- 
provement that  any  railroad  company,  or  the  city,  will  be  compelled,  in 
order  to  conform  to  the  orders  of  the  court  to  expend  a  larger  amount 
of  money  on  the  work  than  wiU  be  apportioned  to  it  in  the  final  decree, 
it  shall  be  within  the  power  of  the  court  to  order  payment  to  such  party 
by  any  or  all  of  the  other  said  parties  of  such  sum  or  sums  as  it  may  be 
practicable  for  it  or  them  to  pay  which  will  be  clearly  within  the  amounts 
which  it  or  they  will  be  required  to  pay  for  reimbursement  under  the  ap- 
portionment to  be  made  in  the  final  decree ;  and  in  the  final  decree  such 
pa3anents  shall  be  taken  into  account  in  the  apportionment. 

3700.  Opening  or  vacation  of  streets. — ^25.  It  shall  be  within  the 
power  of  the  court  to  provide  for  the  opening  of  any  new  streets,  or 
the  vacation  of  any  old  street  across  the  railroad  or  railroads  along 
which  grade  crossings  are  to  be  abolished  as  part  of  the  plan  of  im- 
provement, and  all  such  changes  shall  be  part  of  the  subject  matter  re- 
ferred to  the  commissioners  by  the  court,  and  they  shall  include  in  their 
report  an  assessment  of  benefits  and  injuries  to  property  affected  by 
such  opening  or  vacation  of  any  street,  and  the  proceedings  in  reference 
to  such  changes  shall  conform  as  nearly  as  may  be  to  the  proceedings 
provided  in  the  case  of  opening  or  vacating  streets  by  the  city. 

3701.  Bemoval  of  poles. — ^26.  If  in  the  progress  of  said  improve- 
ment, any  telegraph,  or  telephone  poles  standing  upon  a  public  street 
shall  be  found  in  the  way,  the  court  shall  have  the  power  to  order  the 
removal  of  such  poles  at  the,  expense  of  the  company  owning  the  same. 

3702.  Trespass,  penalty. — 27.  After  any  railroad  shall  have  been  im- 
proved by  the  abolition  of  grade  crossings  on  the  same  within  any  city 
under  the  provisions  of  this  act  it  shall  be  unlawful  for  any  person, 
not  an  employe  of  such  company  in  the  discharge  of  his  duty,  to  go, 
walk,  stand,  or  be  on  the  right  of  way  belonging  to  said  railroad  com- 
pany within  such  city  except  at  a  station  provided  by  the  railroad 
company  for  passenger  or  freight  business,  and  any  person  so  offending 
shall  be  punished  by  fine  not  exceeding  twenty-five  dollars. 

3703.  City  rights  not  abridged. — 28.  Nothing  in  this  act  contained 
shall  be  taken  to  repeal  or  modify  any  existing  law  in  reference  to  the 
power  of  cities  to  require  and  compel  the  abolition  of  grade  crossings 
at  the  intersections  of  railroads  and  streets  within  the  city  by  proceed- 
ings other  than  those  authorized  and  provided  in  this  act;  but  the 
remedy  herein  provided  shall  be  deemed  cumulative. 

CITIES  AND  TOWNS. 
ELECTIONS. 

[Acts  1905,  p.  219.     In  force  April  15,  1905.] 

3704.  Eligible  to  office. — ^229.  No  property  qualifications  shall  be 
necessary  to  render  any  citizen  eligible  to  hold  any  office  of  any  mu- 
nicipal corporation  in  this  state. 
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3705.  Eligible  to  vote. — ^230.  In  all  municipal  elections,  no  other 
qualifications  shall  be  required  of  any  voter  than  such  as  are  made  nec- 
essary in  general  elections  under  the  constitution  and  laws  of  the  state. 

3706.  Voting  precincts. — ^231.  In  city  and  town  elections,  except  as 
provided  in  sections  ten,  eleven  and  twelve  for  the  first  town  election, 
the  voting  precincts  shall,  so  far  as  practicable,  be  those  established  by 
the  county  commissioners,  and  the  elections  shall  be  conducted  under 
the  laws  in  force  for  general  elections. 

PRISON  OR  WORKHOUSE. 

3707.  Prison  or  workhouse. — ^232.  Any  town  or  city  shall  have  power 
to  erect  a  prison  or  workhouse  within  the  corporate  limits;  and  it  shall 
be  lawful  to  imprison  therein  persons  convicted  of  offenses  against  the 
ordinances  of  such  municipality  or  the  laws  of  the  state;  and  also  to 
imprison  therein  persons  charged  with  offenses  punishable  by  indict- 
ment or  on  affidavit,  temporarily,  until  they  can  be  conveniently  re- 
moved to  the  county  jail.  So  far  as  the  same  shall  be  applicable,  the 
law  governing  county  jails  and  workhouses  shall  be  the  law  of  such 
town  or  city  prison  or  workhouse ;  and  in  all  cases  where  the  county  jails 
or  workhouses  are  convenient  they  may  be  used  for  town  and  city  pur- 
poses until  a  town  or  city  prison  or  workhouse  shall  be  established. 

REMOVAL  OR  CREMATION  OF  CARBA6E. 

3708.  Disposal  of  garbage— Cities  of  fifth  class  and  towns.— 233.  The 
common  councils  of  cities  of  the  fifth  class  and  the  trustees  of  towns 
are  empowered  to  erect  crematories  for  the  consumption  of  garbage  by 
fire,  and  to  pass  by-laws  and  ordinances  to  secure  the  removal  or  cre- 
mation of  slops,  garbage,  carcasses  of  dead  animals  and  other  waste 
or  unwholesome  materials  from  their  corporate  limits,  and  to  appoint 
or  contract  with  persons  for  such  removal  or  cremation,  and  to  pro- 
vide that  the  persons  appointed  or  contracted  with  shall  have  the  ex- 
clusive right  to  remove  or  cremate  the  same,  and  to  enact  such  penalties 
for  the  violation  of  such  by-laws  and  ordinances  as  may  be  necessary, 
and  in  accordance  with  the  provisions  of  this  act. 

See  note  to  section  3794,  Burns*  R.  S.  1901. 

LAWNS  AND  SHADE  TREES. 

3709.  Control  of  lawns  and  trees  along  streets. — ^234.  Every  city  and 
town  is  hereby  invested  with  full  power  to  regulate  the  planting,  main- 
taining and  production  of  shade  trees  and  lawns  along  the  streets  and 
in  the  public  grounds  of  such  city  or  town;  and  such  city  or  town  is 
given  full  power  to  compel  the  owners  of  lots  and  parcels  of  ground 
bordering  on  any  such  street,  alley,  public  square  or  common,  to  plant, 
maintain  and  protect  shade  trees  and  lawns,  under  the  same  regulations 
and  in  the  same  manner  as  grading,  paving  and  other  improvements 
of  streets  and  sidewalks  are  now  enforced ;  and  the  expense  of  such  im- 
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provements,  when  so  ordered  by  ordinance  of  such  city  or  town,  shall 
be  a  lien  on  such  lots  and  parcels  of  ground  and  be  collected  in  the 
same  manner  as  assessments  for  street  improvements.  All  laws  for  the 
improvement  of  streets  in  cities  and  towns  are  hereby  made  applicable 
to  the  improvements  provided  for  in  this  section. 

REFUNDING  BONDS. 

3710.  Issue  of  refunding  bonds. — ^235.  Any  city  or  town,  being  in- 
debted, or  hereafter  becoming  indebted,  and  whose  indebtedness  is  or 
shall  be  evidenced  by  bonds,  notes  or  other  obligations  heretofore  or 
hereafter  issued  or  negotiated  by  such  city  or  town,  may,  for  .the  pur- 
pose of  funding  or  refunding  such  indebtedness,  or  any  part  thereof, 
reducing  the  rate  of  interest  thereon,  extending  the  time  of  payment 
and  cancelling  so  much  thereof  as  may  be  due  or  shall  hereafter  be- 
come due,  by  the  vote  of  two-thirds  of  the  members  of  the  common 
council  of  such  city  or  board  of  trustees  of  such  town,  issue  its  bonds 
with  interest  coupons  attached,  for  an  amount  not  exceeding  in  the 
aggregate  the  whole  amount  of  the  indebtedness  of  such  city  or  town, 
which  bonds  may  be  of  any  denomination,  not  less  than  fifty  dollars 
nor  more  than  one  thousand  dollars,  and  shall  be  payable  at  any  place 
named  therein  and  at  a  time  not  later  than  thirty  years  from  the  date 
thereof,  and  shall  bear  any  rate  of  interest  not  exceeding  six  per  cent. 
per  annum,  payable  annually  or  semi-annually,  and  be  sold  at  not  less 
than  par  value.  The  common  council  of  such  city  or  board  of  trustees 
of  such  town  shall  add  to  the  tax  duplicate  of  such  city  or  town,  an- 
nually, a  levy  sufficient  to  pay  the  yearly  interest  on  such  bonds  and 
also  not  less  than  five  cents  on  the  hundred  dollars'  tax  valuation  to 
provide  a  sinking  fund  for  the  liquidation  of  the  principal  when  it 
shall  become  due,  which  sinking  fund,  together  with  the  interest,  in- 
crease or  profit  thereon,  shall  be  applied  solely  to  the  payment  of  such 
bonds.  The  interest  coupons  on  such  bonds  shall  be  receivable  in  pay- 
ment of  taxes  levied  for  payment  of  such  interest.  Such  city  or  town 
shall  also  have  authority,  temporarily,  to  invest  its  sinking  fund,  or 
any  other  specific  fund,  in  the  bonds  of  the  government  of  the  United 
States  or  of  the  State  of  Indiana,  or  of  any  of  the  counties  of  the  state, 
or  in  the  street  and  sewer  or  other  public  improvement  bonds  of  such 
city  or  town,  during  such  time  as  such  sinking  fund  can  be  advanta- 
geously used  in  taking  up  and  paying  oflf  such  city  or  town  bonds,  or 
such  other  specific  fund  can  not  be  used  for  the  purpose  for  which  it 
was  levied. 

If  a  town  employs  an  agent  to  sell  refunding  bonds,  such  agent  can  not,  in  an  action 
to  recover  from  him  the  proceeds  of  sale,  raise  the  question  as  to  the  legality  of  the 
issue  of  such  bonds  or  their  sale.    Wilt  v.  Town  of  Redkey,  29  App.  199. 
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POSTING  NOTICES. 

3711.  Legal  notices — When  may  post. — 236.  All  notices  required  by 
law  to  be  given  by  the  common  council  of  any  city  or  the  board  of 
trustees  of  any  town,  or  by  any  officer,  board  or  committee  of  such  city 
or  town,  unless  otherwise  expressly  provided,  and  also  in  case  the  method 
provided  can  not  be  followed,  by  reason  of  some  unavoidable  necessity, 
may  be  given  by  written  or  printed  notices,  posted  up  at  one  or  more 
public  places  in  each  ward  of  such  town  or  city. 

MISCONDUCT  OF  OFFICERS. 

3712.  Official  misconducts-Penalty.— 237.  It  shall  be  unlawful  for 
the  common  council  of  any  city  or  the  board  of  trustees  of  any  town, 
or  any  officer  or  board  of  either  of  such  corporations,  to  allow  any 
claim  against  such  city  or  town,  or  to  order  the  issue  of  any  warrant 
for  the  payment  of  money  by  any  such  corporation,  except  at  a  session 
of  such  common  council  or  board,  unless  expressly  authorized  by  law 
so  to  do;  and  no  clerk  or  other  officer  of  any  city  or  town  shaU  draw 
any  warrant  in  favor  of  any  person  until  so  ordered  and  allowed,  unless 
authority  so  to  do  is  given  in  this  act.  No  such  claim  shall  be  allowed 
until  duly  itemized  and  verified,  and  filed  in  the  office  of  the  clerk  and 
placed  upon  the  claim  docket  at  least  five  days  before  the  session  at 
which  the  claim  is  to  be  allowed.  It  shall  be  the  duty  of  such  clerk  to 
enter  such  claim  upon  such  docket,  when  filed,  stating  the  name  of  the 
claimant,  the  amount  claimed  and  for  what,  and  the  date  of  filing. 
When  the  claim  has  been  acted  upon  the  clerk  shall  note  upon  the  docket 
the  action  taken,  and  the  docket  shall  at  all  times  be  open  to  any  tax- 
payer for  inspection.  The  clerks  of  cities  and  towns  shall  administer  all 
oaths  required  by  this  section  free  of  charge.  Any  city  or  town  officer 
who  shall  violate  any  of  the  provisions  of  this  section,  and  any  clerk, 
city  or  town  attorney,  or  other  officer  of  any  city  or  town,  who  shall, 
directly  or  indirectly,  aid  or  assist  in  seeking  to  recover  any  claim,  or 
in  the  prosecution  of  any  action  against  such  city  or  town,  shall,  on 
conviction,  be  fined  not  less  than  fifty  dollars,  and  shall  be  removed 
from  office. 

3713.  City  or  town  attorney — ^Misconduct — ^Removal. — 238.  Any  city 
or  town  attorney,  or  any  other  officer  of  any  city  or  town,  who  shall  ap- 
pear for,  act  for,  or  take  any  compensation  from,  any  person  or  corpora- 
tion for  aiding  or  assisting  such  person  or  corporation  in  procuring  any 
contract  from,  or  obtaining  any  license,  franchise  or  privilege  from 
such  city  or  town,  shall  at  once  be  removed  from  his  said  office  and 
forfeit  his  right  thereafter  to  receive  any  appointment  to  office  in  such 
city  or  town,  or  obtain  any  employment  thereunder. 

3714.  Mayor  or  trustees  may  revoke  license. — 239.  The  mayor  of  any 
city,  and  the  president  of  the  board  of  trustees  of  any  town,  is  hereby 
authorized  to  revoke  or  suspend  any  license  given  to  any  person  or  cor- 
poration under  the  provisions  of  this  act  or  of  ordinances  passed  here- 
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under,  whenever  such  person  or  corporation  has  violated  the  terms  or 
conditions  of  such  license  or  of  the  law  or  ordinance  under  which  it  is 
granted.  And  such  mayor  or  president  of  such  board  of  trustees  may 
order  any  theater,  music  hall  or  other  public  building  closed,  when  it  is 
made  to  appear  to  such  mayor  or  president  of  such  board  that  such 
public  building  is,  by  reason  of  its  constrijction  or  management,  unsafe 
to  the  people  therein  congregated;  or  to  persons  adjacent  thereto;  or 
that  it  is  not  constructed  and  maintained  as  required  by  law  or  the  or- 
dinances of  such  city  or  town. 

3715.  Oppression,  malconduct  or  misfeasance — ^Penalty.  240.  In 
case  the  mayor  or  other  oflftcer  of  any  city  or  town  shall  wilfully  or  cor- 
ruptly be  guilty  of  oppression,  malconduct  or  misfeasance  in  the  dis- 
charge of  the  duties  of  his  oflftce,  he  shall  be  liable  to  be  prosecuted  by 
indictment  or  aflftdavit  in  any  court  of  competent  jurisdiction,  and,  on 
conviction,  shall  be  fined  not  exceeding  one  thousand  dollars,  and  the 
court  in  which  such  conviction  shall  be  had  shall  enter  an  order  remov- 
ing him  from  office. 

Construction  of  statute  providing  for  the  remoyal  of  city  officers  by  the  city  council. 
State  V.  City  of  Noblesville,  157  Ind.  31. 

UNION  OF  CITIES  AND  TOWNS. 

3716.  Union  of  adjoining  cities  or  towns. — 241.  Where  a  city  and  a 
town,  or  two  cities,  or  two  towns,  adjoin  each  other,  they  may  be  united 
provided  a  majority  of  the  qualified  voters  voting  on  such  question  of 
union,  in  each  of  such  adjoining  corporations,  shall  vote  in  favor  of 
such  union.  The  common  council  of  such  city  and  the  board  of  trustees 
of  such  town,  or  the  common  councils  of  such  cities,  or  the  boards  of 
trustees  of  such  towns,  as  the  case  may  be,  shall,  by  a  resolution,  passed 
by  each  council  or  board,  first  agree  on  the  terms  upon  which  such  union 
shall  take  place,  including  the  name  by  which  the  united  corporation 
shall  be  known  and  the  day  upon  which  an  election  for  the  purpose 
shall  be  held  in  each  of  the  adjoining  municipalities.  Notice  of  such 
agreement  shall  be  given  at  least  twenty  days  before  the  time  fixed  for 
such  election,  by  publication  of  the  same  for  two  weeks  successively, 
once  each  week,  in  each  newspaper  published  in  each  of  such  corpora- 
tions, and  by  posting  printed  copies  thereof  in  one  or  more  public  places 
in  each  ward  of  each  of  such  corporations.  Such  elections  shall  be  held 
in  the  voting  precincts  of  each  of  such  corporations,  as  other  city  and 
town  elections  are  held.  The  ballots  for  such  election  shall  have  thereon 
the  words  **Tes"  and  **No,"  and  those  electors  favoring  such  agree- 
ment shall  vote  *'Tes,''  and  those  opposed,  **No;"  and  the  election 
boards  shall  report  to  their  respective  common  councils  or  boards  of 
trustees  the  result  of  such  election.  A  certified  copy  of  the  result  of* 
the  election  in  each  corporation  shall  be  filed  with  the  common  council  or 
board  of  trustees  of  the  other  corporation;  and  if  a  majority  of  the 
electors,  voting  on  such  question  in  each  of  such  corporations,  vote  in 
favor  of  such  union,  then  the  two  corporations  shall  be  united  in  ac- 
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cordance  with  the  terms  of  the  agreement  theretofore  entered  into; 
and  a  duly  certified  copy  of  such  agreement,  and  of  the  result  of  such 
election,  shall  be  filed  in  the  office  of  the  recorder  of  the  county  or 
counties  in  which  such  united  corporation  is  situated,  signed  by  the 
mayor  or  presiding  officer  and  attested  by  the  clerk  and  sealed  with 
the  seal  of  each  of  such  constituent  corporations;  and  copies  of  such 
record  shall  be  received  in  all  courts  and  places  as  conclusive  of  such 
union  of  such  corporations  under  the  name  so  agreed  upon.  In  case  of 
such  union,  the  new  corporation  shall  be  liable  for  all  the  debts,  con- 
tracts and  liabilities  of  the  constituent  corporations,  and  shall  be  enti- 
tled to  all  the  rights,  credits,  moneys,  effects  and  properties  theretofore 
had,  held  or  owned  by  them  or  either  of  them,  and  may  sue  and  be  siued 
in  relation  to  such  debts,  contracts,  liabilities,  rights,  credits  and  prop- 
erties by  the  name  adopted  on  such  union.  But  all  actions  pending  at  the 
time  of  such  union  shall  be  prosecuted  to  final  judgment  and  execution, 
and  all  judgments  theretofore  rendered  may  be  executed  and  enforced 
against  the  new  corporation,  without  any  change  of  the  name  of  the 
plaintiff  or  defendant. 

BOUNDARIES— ANNEXING  LANDS. 

3717.  Corporate  boundaries,  annexation  of  lands.— 242.  The  com- 
mon council  shall  have  power,  by  ordinance,  to  declare  and  define  the 
entire  corporate  boundaries  of  such  city,  and  such  ordinances,  properly 
certified,  shall  be  conclusive  evidence,  in  any  court  or  proceeding,  of 
the  boundaries  of  such  city,  except  as  provided  in  the  next  section. 
Such  ordinances  defining  the  entire  city  boundary  may  include  contig- 
uous territory,  whether  platted  or  not,  not  previously  annexed  (and 
such  annexation  shall  be  binding,  unless  such  newly  annexed  territory 
shall  be  within  the  limits  of  another  town  or  city,  in  which  case  there 
may  be  an  appeal,  as  hereinafter  provided).  Said  common  council  may 
also,  by  separate  ordinance,  not  purporting  to  define  the  entire  bounda- 
ries of  such  city,  annex  contiguous  territory,  whether  platted  or  not, 
to  such  city,  and  a  certified  copy  of  such  ordinances  shall  be  conclusive 
evidence  in  any  proceeding  that  the  territory  therein  described  was 
properly  annexed  and  constitutes  a  part  of  such  city,  except  as  pro- 
vided in  the  next  section.  Immediately  after  the  passage  of  every  such 
ordinance  as  is  provided  for  in  this  section,  the  same  shall  be  published 
for  at  least  two  consecutive  weeks  in  a  daily  newspaper  of  general  cir- 
culation published  in  such  city. 

See  notes  to  sections  3G58,  3659,  Burns'  R.  S.  1901. 

Notice,  publication,  what  sufficient.    City  of  Bloomington  v.  Dunn,  27  App.  81. 

3718.  Remonstrance  against  annexation — ^Appeal,  trial. — 243.  When- 
ever such  territory  is  annexed  to  such  city  as  provided  in  the  foregoing 
section,  whether  by  general  ordinance  defining  the  city  boundaries,  or 
by  special  ordinance  for  the  purpose  of  annexing  territory,  and  such 
territory  so  sought  to  be  annexed  is  unplatted  ground,  or  lies  within  the 
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corporate  limits  of  any  other  town  or  city,  an  appeal  may  be  taken  from 
such  annexation  by  one  or  more  persons  deeming  himself  or  themselves 
aggrieved,  or  injuriously  affected,  filing  their  remonstrances  in  writing 
against  such  annexation,  together  with  a  copy  of  such  ordinance,  in 
the  circuit  or  superior  courts  of  the  county  where  such  territory  is  sit- 
uated within  ten  days  after  the  last  publication  provided  for  in  the 
preceding  section;  such  written  remonstrance  or  complaint  shall  state 
the  reason  why  such  annexation  ought  not  in  justice  take  place.  Notice 
of  such  proceedings  by  way  of  summons  shall  be  served  upon  the  proper 
ofl&cers  of  the  city  seeking  to  make  annexation,  and  such  city  shall  be- 
come defendant  in  such  cause,  and  shall  be  required  to  appear  and 
answer  as  in  other  cases.  The  court  shall  thereupon  proceed  to  hear 
and  determine  such  appeal  without  the  intervention  of  a  jury,  and  shall 
give  judgment  upon  the  question  of  such  annexation  according  to  the 
evidence  which  either  party  may  introduce  relevant  to  the  issue.  If 
the  court  should  be  satisfied  upon  the  hearing  that  less  than  seventy- 
five  per  cent,  of  the  persons  owning  property  in  the  territory  sought 
to  be  annexed,  if  such  territory  is  unplatted  ground,  or  that  less  than 
two-thirds  of  the  qualified  voters  of  the  town  or  city  sought  to  be  an- 
nexed, if  such  territory  lies  within  the  corporate  limits  of  any  other 
town  or  city,  have  remonstrated  and  that  the  adding  of  such  territory 
to  the  city  will  be  for  its  interest  and  will  cause  no  manifest  injury  to 
the  persons  owning  property  in  the  territory  sought  to  be  annexed,  he 
shall  so  find  and  said  annexation  shall  take  place.  If  the  court  shall  be 
satisfied  that  seventy-five  per  cent,  or  more  of  the  persons  owning  prop- 
erty in  the  territory  sought  to  be  annexed,  if  such  territory  is  unplatted 
ground,  or  that  two-thirds  or  more  of  the  qualified  voters  of  the  town 
or  city  sought  to  be  annexed,  if  «uch  territory  lies  within  the  corporate 
limits  of  any  other  town  or  city,  have  remonstrated,  then  such  annex- 
ation shall  not  take  place,  unless  the  court  shall  find  from  the  evidence 
that  the  prosperity  of  such  city  and  territory  will  be  materially  retarded 
and  the  safety  of  the  inhabitants  and  property  thereof  be  endangered 
without  such  annexation.  In  case  the  court  shall  so  find,  the  annexa- 
tion shall  take  place,  notwithstanding  the  remonstrances.  Such  decis- 
ion shall  be  final,  and  no  appeal  shall  lie  therefrom,  nor  shall  the  laws 
touching  change  of  venue  from  the  county  apply.  But  changes  of  venue 
from  the  judge  may  be  had  as  in  other  cases.  Costs  shall  follow  judg- 
ment. Pending  such  appeal,  and  during  the  time  within  which  such 
appeal  may  be  taken,  such  territory  sought  to  be  annexed  shall  not  be 
deemed  a  part  of  the  annexing  city.  Upon  the  determination  of  such 
appeal  the  judgment  shall  particularly  describe  the  ordinance  upon 
which  the  appeal  is  based,  and  it  shall  be  the  duty  of  the  county  clerk  to 
forthwith  deliver  a  certified  copy  of  such  judgment  to  the  clerk  of  such 
city,  who  shall  record  the  same  in  the  ordinance  record,  and  make  a  cross 
reference  to  the  page  thereof  upon  the  margin  where  such  original  or- 
dinance was  recorded.  In  case  the  decision  is  adverse  to  such  annex- 
ation, no  further  annexation  proceedings  for  such  territory  shall  be 
lawful  for  two  years  after  the  rendition  of  such  judgment:    Provided, 
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That  in  case  any  incorporated  town  or  city  shall  be  located  within  the 
corporate  limits  of  such  other  city  and  not  annexed  as  contemplated  in 
this  act,  such  incorporated  town  or  city  so  located  as  aforesaid,  shall 
not  be  entitled  to  have  or  receive  from  such  incorporated  city  within 
which  it  is  located,  any  fire  or  police  protection,  until  such  minor  town 
or  city  shall  first  have  entered  into  a  contract  or  agreement  with  the 
city  within  which  it  is  located,  binding  such  minor  corporation  to  pay 
a  reasonable  compensation  to  be  agreed  upon  mutually  by  such  corporate 
authorities.  The  same  regulation  shall  apply  to  sweeping,  cleaning  and 
sprinkling  service,  and  to  sewer  privileges:  Provided,  That  if  the  cor- 
porate authorities,  of  such  municipalities  can  not  mutually  agree  as  to 
the  compensation  to  be  paid  for  such  services  and  privileges  by  such 
minor  town  or  city,  either  of  such  municipal  corporations  may  by  peti- 
tion present  the  matter  to  the  judge  of  the  circuit  court  of  the  county 
in  which  such  municipalities  are  located,  who  shall  cause  such  other 
town  or  city  to  be  notified  of  such  petition,  and  require  the  same  to 
answer  thereto,  and  shall  have  jurisdiction  on  such  applications  to  hear 
and  determine  such  matter  and  determine  and  fix  such  reasonable  com- 
pensation, and  his  adjudication  shall  be  final.  The  cost  of  such  pro- 
ceedings shall  be  paid  by  the  municipality  making  such  application. 

See  notes  to  sections  3C60,  3809,  Burns'  R.  S.  1901. 

Description  of  lands,  reasons  for  annexation  and  evidence  admissible  on  trial  of 
appeal.    McCoy  v.  Board,  31  App.  331. 

3719.  Parts  of  city  or  town  not  annexed — ^Debts. — 244.  No  such  an- 
nexations shall  be  made,  under  the  foregoing  sections,  of  a  part  of  the 
territory  of  any  other  incorporated  town  or  city,  but  only  of  the  whole 
corporate  territory  thereof.  In  case  ofrsuch  annexation,  the  two  corpo- 
rations shall  be  deemed  to  be  consolidated,  and  the  consolidated  cor- 
poration shall  be  bound  for  all  the  debts  and  liabilities,  and  shall  be 
the  owner  of  all  corporate  property,  franchises  and  rights  of  every  na- 
ture, of  both  of  such  municipal  corporations. 

3720.  Disannexing  territory. — ^245.  The  common  council  shall  have 
power  by  ordinance  to  disannex  and  throw  out  any  territory  forming 
a  part  of  the  corporate  limits  of  such  city  upon  a  petition  of  a  majority 
of  the  owners  of  real  estate  therein,  but  such  disannexation  shall  not 
relieve  such  territory  from  the  payment  of  any  municipal  assessments 
for  which  such  real  estate  may  have  become  liable. 

3721.  Addition  to  cities  and  towns — ^Plats. — ^246.  Any  person  who 
may  lay  off  any  town  or  addition  thereto,  or  any  addition  to  any  city 
or  town,  or  any  subdivision  of  any  lots  or  lands  within  the  limits  of 
any  city  or  town,  shall,  previous  to  the  sale  of  any  lots  in  such  town, 
addition  or  subdivision,  cause  to  be  recorded  in  the  recorder's  oflSce  of 
the  proper  county  a  correct  plat  of  such  town,  addition  or  subdivision, 
with  the  public  grounds,  streets  and  alleys  properly  marked,  showing 
the  length  and  width  of  each,  and  with  the  lots  regularly  numbered  and 
the  size  thereof  marked  upon  the  plat.  Every  donation  or  grant  to  the 
public,  or  to  any  individual,  religious  society,  corporation  or  body  politic, 
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noted  as  such  on  such  plat,  shall  be  considered  a  general  warranty  to 
the  donee  or  grantee  on  such  plat  named  or  indicated,  for  the  purposes 
intended  by  the  donor  or  grantor.  Before  offering  such  plat  for  record 
the  maker  shall  acknowledge  the  same  before  some  officer  authorized 
by  law  to  take  and  certify  acknowledgments  of  deeds;  a  certificate  of 
which  acknowledgment  shall  be,  by  the  officer  taking  the  same,  an- 
nexed to  such  plat  and  recorded  therewith.  No  plat  not  so  made  and 
acknowledged  shall  be  entitled  to  record. 

3722.  Plats — Submission  for  approval— Eecording— Penalty.— 247. 
Whenever  a  plat  is  made  of  any  lots  or  lands  as  an  addition  to  any  city 
or  town,  or  as  a  subdivision  of  any  lots  or  lands  within  such  city  or. 
town,  such  plat  can  be  submitted  for  approval  of  the  board  of  pub- 
lic works,  in  any  city  of  the  first,  second,  third  or  fourth  class,  the  com- 
mon council  in  any  city  of  the  fifth  class,  or  the  board  of  trustees  in  any 
town,  as  the  case  may  be,  before  the  same  is  offered  for  record  in  the 
recorder's  office.  Such  board  of  public  works,  common  council  or  board 
of  trustees,  after  examination  duly  made,  shall  approve  or  disapprove 
such  plat.  Such  board,  common  council  or  board  of  trustees  may  re- 
quire the  streets  and  alleys,  therein  shown,  to  be  as  wide  as,  and  to  be 
conterminous  with,  the  streets  and  alleys  of  that  part  of  the  city  or  town 
to  which  it  adjoins.  The  county  recorder  is  prohibited  from  recording 
any  such  city  or  town  plat  unless  the  same  shall  hdve  attached  thereto 
a  certificate  in  due  form  showing  such  approval.  For  any  violation  of 
this  section  any  county  recorder  shall,  on  conviction,  be  fined  not  more 
than  three  dollars;  and  the  record  of  any  plat  not  executed  and  ap- 
proved as  herein  required  shall  be  null  and  void. 

The  making  and  recording  of  plats  of  towns,  or  additions  thereto,  and  the  noting  of 
streets  and  alleys  thereon,  operates  as  an  irrevocable  donation  to  the  public  of  such 
streets  and  alleys  so  far  as  purchasers  of  lots  are  concerned.  Hall  v.  Breyfogle,  162 
Ind.  494. 

If  proprietors  recognize  an  invalid  or  unauthorized  recorded  plat  of  a  town,  and  sell 
lots  in  reference  thereto,  such  acts  will  amount  to  a  dedication  of  the  streets  and 
alleys  marked  on  such  plat  to  the  public.    Hall  v.  Breyfogle,  162  Ind.  494. 

What  acts  upon  the  part  of  the  authorities  of  a  town  will  amoimt  to  an  acceptance 
on  behalf  of  the  public  of  streets  and  alleys  donated  to  the  public  by  marking  the 
same  on  recorded  plats  of  the  town.    Hall  v.  Breyfogle,  162  Ind.  494. 

3723.  Survey  and  plat  of  city  or  town,  adoption. — 248.  Any  city 
or  town  not  having  a  sufficient  survey  and  plat  of  its  corporate  territory 
may,  by  a  resolution  of  the  common  council  or  board  of  trustees  of  such 
city  or  town,  passed  by  a  two-thirds  vote,  order  and  direct  that  a  sur- 
vey and  plat  of  such  city  or  town  shall  be  made  by  competent  persons, 
to  be  named  in  such  resolution.  When  such  survey  and  plat  have  been 
made,  as  ordered,  the  common  council  or  board  of  trustees,  as  the  case 
may  be,  may  adopt  the  same,  by  a  resolution,  passed  by  a  three-fourths 
vote  of  all  the  members  of  such  council  or  board.  In  case  a  survey  and 
plat  of  such  city  or  town  have  been  already  made,  without  the  order  of 
the  council  or  board,  and  such  council  or  board  may  wish  to  adopt  the 
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same,  it  shall  be  competent  to  do  so,  by  a  resolution,  passed  by  a  like 
vote  of  three-fourths  of  all  the  members  of  such  common  council  or 
board  of  trustees.  When  such  survey  and  plat,  together  with  a  certified 
copy  of  the  resolution  adopting  the  same,  and  a  statement  of  the  vote 
thereon,  with  the  names  of  the  members  voting  for  and  against  such 
resolution,  signed  by  the  mayor  and  clerk,  in  case  of  such  city,  or  by 
the  president  of  the  board  and  clerk,  in  case  of  such  town,  and  attested 
by  the  seal  of  such  city  or  town,  shall  have  been  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  such  city  or  town  is  located, 
the  said  survey  and  plat  shall  be  deemed  and  taken  as  adopted  by  such 
city  or  town  for  all  purposes  whatsoever;  and  the  original,  or  the 
record  thereof,  or  any  duly  certified  copy  of  either,  shall  be  admissible 
in  evidence  in  any  judicial  proceeding  or  for  any  other  purpose.  The 
original  of  such  survey  and  plat,  when  recorded,  shall  be  deposited  in 
the  office  of  the  city  or  town  clerk. 

PUBLIC  UTILITIES. 

3724.  Waterworks,  gas  works — Bonds — ^Election. — 249.  Any  city  or 
town  may  determine  to  erect  waterworks,  gas  works,  electric  light  works 
or  a  heating  or  power  plant,  or  any  other  works  or  public  utilities  pro- 
vided for  in  section'  ninety-three,  clause  eight  of  this  act,  or  to  purchase 
or  lease  any  such  works  already  constructed  or  in  course  of  construction 
and  owned  by  any  person,  corporation  or  company,  together  with  all 
the  property,  rights  and  privileges  connected  therewith,  and  may  also 
purchase,  or  lease,  other  lands  for  like  purposes;  and  such  city  or  town 
is  hereby  authorized,  for  the  purpose  of  procuring  means  for  erecting, 
extending,  improving,  purchasing  or  leasing  any  such  works,  and  thus 
furnishing  the  inhabitants  of  such  city  or  town  with  water  for  domestic 
and  fire  protection,  or  with  light,  power  or  heat,  to  issue  the  bonds  of 
such  city  or  town,  in  denominations  not  less  than  fifty  nor  more  than  one 
thousand  dollars,  payable  at  any  place  that  may  be  designated  in  the 
bonds,  the  principal  in  not  less  than  five  years  nor  more  than  thirty 
years,  and  the  interest  annually  or  semiannually,  at  a  rate  not  to  exceed 
six  per  cent,  per  annum ;  and  such  city  or  town  may,  from  time  to  time, 
negotiate  and  sell  so  many  of  such  bonds  as  may  be  necessary  for  any 
of  such  purposes,  in  any  place  and  for  the  best  price,  not  less  than  par 
value,  that  can  be  obtained  therefor:  Provided,  That  the  common  coun- 
cil of  any  city  or  board  of  trustees  of  any  town  contemplating  the  build- 
ing, extension,  improving,  purchasing  or  leasing  of  any  such  works, 
shall,  before  the  approval  of  any  such  contract  or  resolution  for  such 
erection,  purchase  or  lease,  first  submit  the  question  to  the  qualified 
voters  of  such  city  or  town,  at  a  special  or  general  election,  of  which 
election  and  the  submission  of  such  question  thereat,  notice  shall  be 
given  for  twenty  days  by  publication  for  two  weeks,  once  each  week, 
in  a  newspaper  of  general  circulation  printed  in  such  city  or  town,  if 
any  there  be,  and,  if  not,  in  a  newspaper  published  in  the  county.  Voters 
desiring  such  works  may  vote  **For  Water  Works,"  **For  Gas  Works," 
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''For  Electric  Light  Works/'  "For  Power  Plant/'  or  "For  Heating 
Plant/'  as  the  case  may  be,  or,  if  opposed,  "Against  Water  Works," 
"Against  Gas  Works,"  "Against  Electric  Light  Works,"  "Against 
Power  Plant,"  or  "Against  Heating  Plant,"  or  for  or  against  any  other 
such  works  or  public  utilities,  as  the  case  may  be ;  and  if  a  majority  of 
the  voters  voting  on  such  question  at  such  election  be  in  favor  of  such 
works,  such  city  or  town  shall  have  power  to  build,  extend,  improve  or 
purchase  any  such  works;  and  the  common  council  or  board  of  town 
trustees  shall  thereupon,  by  ordinance,  approve  such  contract  or  resolu- 
tion. 

See  section  3563  for  authority  over  wa/terworks. 

See  sections  4443r-4443bl,  Biirns*  R.  S.  1901..  for  act  providing  for  submitting  or- 
dinances to  vote. 

See  act  of  1903,  Acts  1903,  p.  22,  providing  for  the  accumulation  of  a  fund  for  the 
purpose  of  constructing  or  purchasing  water  works. 

3725.  Location,  condemnation. — 250.  Any  city  or  town,  which  shall 
determine  to  build  water  works,  gas  works,  electric  light  works  or  a 
heating  or  power  plant,  or  purchase  or  lease  any  such  works  already 
constructed  or  in  course  of  construction,  or  purchase  or  lease  lands  for 
like  purposes,  as  provided  for  in  the  last  preceding  section,  shall  have 
authority  to  locate  any  such  works  with  all  appurtenances,  and  to  lay 
such  lines  of  pipe,  poles,  wire  and  conduits  therefom  throughout  such 
city  or  town  as  may  be  required.  And  in  case  the  use  of  any  lands, 
lots,  water-rights  or  easements,  or  the  use  of  any  water  from  any  pool, 
lake  or  stream  or  easement  therein,  or  the  use  of  such  pool,  lake  or 
stream  itself  or  easement  therein,  or  any  other  property  or  property 
rights,  shall  be  found  necessary  for  the  building,  maintaining  or  oper- 
ating of  any  such  works  or  for  the  protection  of  the  same  from  injury, 
it  shall  be  lawful  for  the  board  of  public  works  of  any  city  of  the  first, 
second,  third  or  fourth  class,  or  the  common  council  of  any  city  of  the 
fifth  class  or  the  board  of  trustees  of  aAy  town,  by  themselves  or  agent 
or  agents,  to  enter  upon  and  take  possession  of  such  lands,  lots,  rights, 
easements,  and  other  property  and  rights  hereinbefore  mentioned,  as 
provided  in  this  act  for  the  appropriation  of  lands  for  the  opening  of 
streets,  and  to  use  the  same  for  the  erection,  maintaining,  operating 
and  protection  of  such  works,  and  for  the  supply  with  water,  gas,  steam 
or  hot  air  of  any  pipes,  conduits,  stand-pipes,  reservoirs  and  settling 
and  filtering  basins,  connected  therewith,  and  to  conduct  therefrom  elec- 
trical currents  by  wire,  poles,  conduits  and  other  means  as  may  be 
deemed  suitable  in  each  case.  For  the  purpose  of  such  use  and  for  the 
protection  of  any  such  works  and  the  preservation  of  the  same  from 
injury  or  pollution,  such  board  of  public  works,  common  council  or 
board  of  trustees,  as  the  case  may  be,  shall  have  jurisdiction  for  ten  miles 
beyond  the  limits  of  such  city  or  town:  Provided,  That  before  such 
board  of  public  works,  common  council  or  board  of  trustees  shall  pro- 
ceed to  take  posession  of  any  such  lands,  lots,  water,  water-rights,  ease- 
ments, pools,  lakes  or  streams,  or  any  other  property,  rights  or  ease- 
ments, for  any  olf  such  purposes,  they  shall  appraise  and  assess  the  dam- 
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ages  and  benefits  accruing  to  the  owners  of  such  lands,  lots,  water, 
water-rights,  easements,  works,  plants,  pools,  lakes  or  streams,  or  other 
property  rights  or  easements,  so  to  be  taken  for  any  of  such  uses.  Such 
board  of  public  works,  common  council  or  board  of  town  trustees  shall 
meet  for  the  making  of  such  assessment  of  damages  and  benefits,  on 
request  therefor;  and  all  further  proceedings  in  relation  to  the  taking 
of  such  property  for  such  purposes  shall  be  as  provided  in  this  act  for 
the  taking  of  lands  for  the  opening  of  streets.  No  such  works  or  plant 
shall  be  so  purchased  subject  to  any  lien  or  incumbrance  already  thereon, 
which,  when  added  to  the  indebtedness  of  such  city  or  town,  would 
make  a  sum  in  excess  of  two  per  centum  on  the  value  of  the  taxable 
property  within  such  corporation. 

If  a  town  accepts  a  bid  for  the  erection  of  water  works,  and  causes  a  draft  of  a 
contract  to  be  sent  to  the  bidder,  but  such  contract  is  not  duly  executed  by  the  town 
aa  required  by  statute,  no  action  will  lie  against  the  to^^n  for  a  breach  of  the  con- 
tract.    Mann  v.  Town  of  Rochaster,  29  App.  13. 

3726.  Management  and  control.— 251.  When  any  city  or  town  shall 
own  or  operate  water  works,  gas  works,  electric  light  works  or  a  heat- 
ing or  power  plant,  as  provided  for  in  the  last  two  preceding  sections, 
such  city  or  town  may  establish  rules  and  ordinances  for  their  manage- 
ment and  control,  and  may,  by  its  board  of  public  works,  or  committees 
of  such  common  council  or  of  such  board  of  trustees,  as  in  other  cases, 
direct  and  supervise  the  same;  and  such  board  of  public  works,  as  in 
other  cases,  and  any  such  common  council  or  board  of  trustees,  may 
employ  superintendents,  clerks,  or  other  employes,  as  may  be  necessary 
and  proper,  to  manage  and  conduct  such  works,  at  and  for  such  com- 
pensation as  may  be  fixed  by  ordinance.  Every  such  superintendent 
shall  be  required  to  give  a  bond  to  the  state  of  Indiana,  for  the  use  of 
such  city  or  town,  in  a  sum  not  less  than  double  the  estimated  amount 
of  rents  or  other  moneys  that  may  be  in  his  hands  at  any  time,  which 
bond  shall  be  conditioned  for  the  faithful  discharge  of  his  duties  and 
the  payment  to  the  proper  person  or  persons  of  all  moneys  in  his  hands 
as  such  superintendent,  and  shall  be  subject  to  the  approval  of  the 
mayor  of  such  city  or  board  of  trustees  of  such  town:  Provided,  That 
every  such  superintendent  shall,  once  each  week,  pay  over  to  the  treas- 
urer of  such  city  or  town,  and  take  his  receipt  therefor,  all  rents,  moneys 
and  income  of  such  water  works,  gas  works,  electric  light  works  or 
heating  or  power  plant  which  shall  have  come  into  his  hands  during 
the  previous  week.  Such  treasurer  shall 'be  the  custodian  of  all  funds 
belonging  to  any  such  works,  whether  derived  from  direct  taxation, 
by  appropriation  of  such  common  council  or  board  of  trustees,  or  from 
rents  and  other  income  of  such  works;  and  the  funds  belonging  to  each 
of  such  works  shall  be  kept  by  such  treasurer  as  a  separate  and  dis- 
tinct fund,  and  shall  not  be  appropriated  to  any  other  use  or  purpose 
than  for  the  benefit  of  the  particular  works  from  which  they  have  been 
derived  or  for  which  they  have  been  appropriated,  and  for  the  payment 
of  employes  and  the  general  running  expenses  thereof. 
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3727.  Board  of  public  works— Trustees— Control.— 252.  On  the  tak- 
ing effect  of  this  act,  the  custody,  management  and  control  of  all  water 
works,  gas  works,  electric  light  works  and  heating  or  power  plants, 
owned  or  operated  by  any  city  of  the  first,  second,  third  or  fourth  class, 
shall,  except  as  otherwise  expressly  provided  in  this  act,  be  wholly  in 
the  board  of  public  works  of  such  city,  as  in  this  act  elsewhere  provided ; 
and,  in  cities  of  the  fifth  class  and  in  towns,  such  custody,  management 
and  control  shall  be  in  their  common  councils  and  boards  of  trustees, 
respectively,  and  in  committees  and  officers  and  agents  thereunder  ap- 
pointed, as  hereinbefore  provided.  And  on  the  taking  effect  of  this 
act,  except  as  otherwise  provided  in  this  act,  all  trustees  and  commis- 
sioners of  water  works,  electric  light  works  and  other  officers  in  charge 
of  any  such  water  works,  electric  light  works,  gas  works,  power  or  heat- 
ing plants  in  any  city  or  town  under  former  laws,  shall  at  once  turn 
over  all  such  works,  together  with  all  books,  papers,  moneys  and  other 
property  in  their  custody  to  the  proper  authorities  appointed  under  this 
act,  and  thereupon  all  such  trustees,  commissioners  and  other  officers 
and  employes  under  former  laws  shall  at  once  vacate  their  said  offices 
and  employment. 

[Acts  1905,  p.  443.    In  force  April  15,  1005.] 

3728.  Sale  of  public  utilities. — 1.  That  any  city  or  town  in  this  state, 
having,  owning  or  operating  any  water  works,  gas  works,  electric  light 
works,  street  car  or  other  lines  for  the  conveyance  of  passengers  and 
freight  or  other  works  for  the  manufacture,  supplying  or  distribution 
of  any  public  utility  is  hereby  authorized  and  empowered  to  sell,  trans- 
fer, convey  and  dispose  of  the  same  in  the  manner  prescribed  by  this  act. 

Cities  can  not  sell  and  convey  property  held  for  public  use,  such  as  water  works 
and  lighting  plants,  without  special  legislative  authority.  Lake  County  Water  Co.  v. 
Walsh,  160  Ind.  32. 

3729.  Provisions  for  sale. — 2.  The  common  council  of  any  such  city, 
and  the  board  of  trustees  of  any  such  town,  by  a  two-thirds  vote,  are 
hereby  authorized  and  empowered  by  ordinance  or  resolution  to  provide 
for  such  sale  or  disposition  and  to  prescribe  the  manner  of  such  sale, 
the  price  at  which  such  property  may  be  sold,  the  terms  and  conditions 
of  such  sale,  and  to  designate  the  officer  or  officers  who  shall  execute 
in  behalf  of  such  city  or  town  the  necessay  and  proper  deed  or  other 
instrument  convejring* the  title  to  any  such  works:  Provided,  That  no 
city  or  town  shall  sell  any  of  its  property  as  mentioned  in  section  one 
of  this  act,  until  the  same  has  been  appraised  by  three  disinterested 
freeholders  of  the  county  in  which  said  city  or  town  is  located,  to  be 
appointed  by  the  judge  of  the  circuit  court  of  such  county,  none  of 
whom  shall  be  residents  or  taxpayers  of  such  city  or  town.  Such  ap- 
praisers shall  be  first  sworn  to  make  a  just  and  true  valuation  of  such 
property,  and  shall  return  their  appraisements,  in  writing,  to  the  com- 
mon council  of  such  city  or  the  board  of  trustees  of  such  town,  and  no 
8uch  property  shall  be  sold  for  less  than  the  full  appraised  value  thereof, 
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less  the  amount  of  any  bonds,  liens  or  other  indebtedness  due  upon  such 
property,  all  of  which  indebtedness  shall  be  assumed  and  paid  by  the 
purchaser  as  part  of  the  purchase  price  of  such  property. 

3730.  Notice  by  publication — Petition  for  election. — 3.  Every  ordi- 
nance or  resolution  providing  for  such  sale  or  disposition  shall  be  pub- 
lished in  a  newspaper  of  general  ciculation  in  such  city  or  town,  stating 
in  full  all  terms  agreed  upon  by  the  board  of  trustees  of  such  town, 
or  the  common  council  of  such  city ;  and  such  sale  shall  not  be  closed  or 
consummated  for  thirty  days  after  such  notice  is  given  in  such  paper; 
and  if,  within  thirty  days,  one  hundred  freeholders  and  resident  tax- 
payers of  such  city  or  town  present  a  petition  to  the  common  council  or 
board  of  trustees  to  submit  the  question  to  the  qualified  voters  of  such 
city  or  town  at  a  special  or  general  election  as  to  whether  such  sale 
shall  be  made,  as  provided  in  such  ordinance  or  resolution,  the  board 
of  trustees  of  such  town  or  the  common  council  of  such  city  shall  sub- 
mit the  question  as  to  whether  or  not  such  sale  shall  be  made  to  the 
qualified  voters  of  such  city  or  town.  And  in  case  a  majority  of  all 
the  votes  cast  at  such  election  upon  the  question  of  such  sale  shall  be 
against  the  sale,  then  the  sale  shall  not  be  made ;  and  in  case  the  majority 
of  votes  cast  at  such  election  upon  the  question  of  such  sale  be  for  the 
sale,  then  such  board  of  trustees  or  coinmon  council  shall  proceed  to 
sell  the  same,  as  provided  in  such  ordinance  or  resolution.  If,  after  the 
expiration  of  thirty  days  after  giving  such  notice,  no  such  petition  is 
filed,  the  board  of  trustees  or  common  council  of  such  city  shall  proceed 
to  sell  the  same,  as  provided  in  such  ordinance  or  resolution. 

3731.  Notice  of  election. — 4.  The  board  of  trustees  of  such  town  or 
common  council  of  such  city  shall  cause  notice  of  elections  held  under 
this  act  to  be  given  by  publication  in  a  newspaper,  if  there  be  one  pub- 
lished in  said  town  or  city,  for  two  successive  weekly  issues,  before 
such  election,  and  if  there  be  no  newspaper  published  in  said  town,  then 
by  written  or  printed  notices  posted  in  three  or  more  public  places  in 
said  town,  at  least  fifteen  (15)  days  before  said  election,  and  they  shall 
cause  copies  of  said  ordinance  to  be  printed  in  convenient  form  and 
shall  furnish  the  same  to  the  voters  of  said  town,  upon  their  application 
or  order,  and  such  notice  of  election  provided  in  this  section,  shall  des- 
ignate where  such  copies  may  be  obtained. 

3732.  Ballots. — 5.  All  ballots  for  use  in  special  elections  in  this  act 
shall  be  prepared  and  furnished  by  the  clerk  of  such  town  or  city,  and 
shall  be  in  such  form  that  the  voters  may  expressr  their  approval  or  dis- 
approval by  yes  or  no.  Where  ordinances  under  this  act  are  submitted 
to  the  voters  at  a  regular  election,  they  shall  be  placed  upon  the  official 
ballots. 

3733.  Proceeds  of  sale. — 6.  The  proceeds  of  any  such  sale  shall  be 
paid  into  the  general  treasury  of  the  city  or  town  making  the  same  and 
shall  thereby  be  and  become  a  part  of  the  general  funds  of  such  city  or 
town. 

3734.  General  application. — 7.    This  act  is  intended  to  embrace  and 
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apply  to  every  incorporated  city  and  town  in  this  state,  whether  same 
be  governed  by  a  special  charter  or  by  general  laws. 

[Acts  1905,  p.  219.     In  force  April  16,  1905.] 

3736.  Contracts  for  works  and  buildings. — 253.  Any  city  or  town 
may  by  contract,  first  entered  into  by  the  board  of  public  works  of  any 
city  of  the  first,  second,  third  or  fourth  class,  or  the  proper  committee 
of  the  common  council  of  any  city  of  the  fifth  class,  or  of  the  board  of 
trustees  of  any  town,  as  the  case  may  be,  such  contract  to  be  duly  ap- 
proved by  ordinance,  as  in  other  cases,  grant  to  any  person  or  corpora- 
tion the  right  to  lay  down  pipes,  wires  or  conduits;  to  construct  sewers 
or  drains;  or  to  erect  poles,  wires,  posts,  masts,  skeleton  towers,  and 
other  necessary  appliances  and  structures,  in  the  streets,  alleys  and 
other  public  places  of  such  city  or  town,  and  to  maintain  them  there, 
for  the  purpose  of  supplying  such  city  or  town  and  its  inhabitants  with 
water  for  fire  protection  and  domestic  use,  and  with  facilities  for  drain- 
age and  sewerage;  or  with  water,  steam,  gas,  electricity  or  other  means 
of  convejring  motive  power,  heat,  light  or  intelligence,  for  the  convenience 
and  welfare  of  the  people.  And  in  such  contract,  so  approved  by  ordi- 
nance, such  city  or  town  shall  provide  all  necessary  regulations  and 
restrictions  for  the  proper  placing  of  such  poles,  pipes,  wires  and  other 
structures  and  appliances,  so  as  to  cause  the  least  inconvenience  to  the 
public  and  the  least  injury  to  the  use  of  private  property,  and  shall 
provide  for  the  safe  and  convenient  supply  and  distribution  of  such 
water,  gas,  electricity  or  other  elements,  and  for  facilities  for  drainage 
and  sewerage  connections.  To  this  end,  such  city  or  town  may,  at  any 
time,  in  the  granting  of  such  franchise,  or  wherever  public  safety  de- 
mands it,  require  all  pipes  and  wires  to  be  placed  under  ground,  or 
that  any  other  measures  shall  be  taken  which  may  be  deemed  for  the 
greater  safety  or  better  accommodation  of  such  city  or  town  and  its  in- 
habitants, or  of  the  public.  In  granting  such  franchise  such  city  or  town 
shall  also  provide  for  the  terms  on  which  such  water,  gas,  steam,  elec- 
tricity or  other  element,  and  such  drainage  and  sewerage  connections, 
shall  be  supplied  to  the  city  or  town  and  to  its  inhabitants,  as  well  as 
for  reasonable  license  fees  or  other  compensation  to  be  paid  to  such  city 
or  town  for  any  such  franchise  and  privilege:  Provided,  That  where 
any  city  or  town  has  heretofore  granted  a  franchise  to  any  person,  per- 
sons or  corporation  to  use  the  streets,  alleys  or  other  public  places  of 
such  city  or  town,  such  franchises  are  hereby  in  all  respects  legalized 
and  made  valid  and  shall  be  as  effective  as  if  granted  under  the  provis- 
ions of  this  act. 

3736.  Grant  of  corporate  franchise — Limit. — 254.  Any  city  or  town 
may  enter  into  contract  with  any  person,  corporation  or  association  to 
furnish  such  city  or  town  and  its  inhabitants  with  water,  motive  power, 
heat  or  light,  or  to  build  or  extend  railroads,  interiirban  or  street  car 
lines,  telegraph  or  telephone  lines,  or  other  public  conveniences  into 
or  through  such  city  or  town;  and  may  provide  in  such  contract  the 
terms  and  conditions  on  which  such  water,  motive  pwwer,  heat,  light, 


Digitized  by 


Google 


§    3737  CORPORATIONS CITIES   AND  TOWNS.  550 

railroad,  intemrban,  street  car,  telegraph  or  telephone  services,  or  other 
uses  and  accommodations  of  such  and  other  public  conveniences  may 
be  furnished  by  such  person,  corporation  or  association  to  such  city  or 
town,  and  to  its  inhabitants:  Provided,  That  no  such  contract  shall  be 
entered  into  by  any  city  or  town  for  furnishing  such  city  or  town  and 
its  inhabitants  with  water,  motive  power,  heat  or  light,  upon  or  along 
the  streets  of  such  city  or  town  for  a  term  longer  than  twenty-five 
years:  And  provided,  further.  That  before  any  such  contract  shall  be 
made  by  any  city  of  the  first,  second,  third  or  fourth  class,  such  con- 
tract shall  be  first  agreed  to  by  the  board  of  public  works  of  such  city, 
after  which  agreement  such  board  shall  cause  a  proper  ordinance  ap- 
proving and  aflftrming  such  contract  to  be  presented  for  adoption  by 
the  common  council  of  such  city.  For  the  purpose  of  aiding  in  the 
erection  or  extension  of  any  such  public  utilities  and  conveniences,  any 
city  or  town  is  authorized  to  become  a  part  stockholder  by  subscribing 
to  the  capital  stock  thereof  in  any  such  corporation  so  contracting  to 
furnish  the  city  or  town  and  its  inhabitants  with  water,  motive  power, 
heat,  light  and  other  accommodations  aforesaid.  And  such  city  or  town 
shall  have  the  power  to  borrow  money  to  pay  for  the  stock  so  subscribed, 
and  the  common  council  of  such  city  or  board  of  trustees  of  such  town 
may  issue  the  bonds  of  such  city  or  town  payable  at  such  time  or  times 
as  such  common  council  or  board  of  trustees  may  direct,  and  bearing 
interest  at  a  rate  not  exceeding  six  per  centum  per  annum,  payable 
annually  or  semi-annually,  and  may  negotiate  and  sell  the  same  at  not 
less  than  the  face  value  thereof.  The  proceeds  of  such  bonds  shall  be 
applied  only  to  the  payment  of  the  stock  so  subscribed. 

If  a  municipal  corporation  contracts  for  the  furnishing  of  lights  for  a  longer  period 
than  is  permitted  by  statute,  the  contract  is  void,  and  is  not  good  for  any  period. 
Gas  Light  Co.  v.  City  of  New  Albany,  156  Ind.  406. 

A  contract  by  a  city  with  a  gas  company  that  such  company  shall  furnish  gas  for 
all  the  public  lights  of  the  city,  without  specifying  any  number  of  lights,  does  not 
obligate  the  city  to  take  any  quantity  of  gas.  Gas  Light  Co.  v.  City  of  New  Albany, 
166  Ind.  406. 

Power  of  towns  to  contract  for  lighting  the  public  streets,  and  when  such  contracts 
may  be  enforced.     Town  of  Gosport  v.  Pritchard,  156  Ind.  400. 

If,  under  a  grant  to  a  company  to  erect  poles  and  wires  in  streets,  the  city  reserves 
the  right  to  terminate  such  grant  at  will,  and  such  company  is  notified  by  the  city  to 
remove  the  poles  and  wires,  and  it  fails  to  do  so,  the  city  may  cause  such  poles  and 
wires  to  be  removed.    Coverdale  v.  Edwards,  156  Ind.  374. 

3737.  Paving— Corporation's  portion  —  Payment.  —  255.  Whenever 
any  city  or  town  may  have  heretofore  entered  or  may  hereafter  enter, 
into  a  contract  with  any  person,  corporation  or  association  to  build  or 
extend  interurban  or  street  car  lines  over,  along  and  upon  the  streets 
of  such  city  or  town,  and  such  person  or  corporation  or  association,  by 
the  terms  of  such  franchise  or  contract,  is  required  to  pave  any  part  of 
any  street  or  alley  in  such  city  or  town,  then  such  city  or  town  shall 
extend  to  such  person,  corporation  or  association,  if  it  should  be  so  re- 
quested by  such  person,  corporation  or  association,  a  period  of  time  in 
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which  to  pay  for  any  of  the  improvements  made.  Such  city  or  town 
shall,  when  such  person,  corporation  or  association  shall  so  request, 
and  shall  execute  and  file  with  the  proper  authority  of  such  city  or 
town  the  stipulation  and  agreement  waiving  objection  on  account  of 
illegality  or  irregularity  of  proceedings,  as  required  by  this  act  in  case 
of  owners  of  abutting  property,  by  proper  contract,  enter  into  an  agree- 
ment with  such  person,  corporation  or  association  to  issue  bonds  for  a 
period  of  years  agreed  to  by  such  city  or  town,  and  such  person,  cor- 
poration or  association,  and  shall  issue  the  same  according  to  such  agree- 
ment. Such  bonds  shall  be  in  such  denominations  as  may  be  agreed 
upon  and  shall  bear  interest  not  to  exceed  six  per  centum  per  annum. 
The  ajnount  of  such  bonds  shall  be  equal  to  the  amount  due  for  the  as- 
sessment against  such  person,  corporation  or  association  for  such  im- 
provement, and  such  bonds  shall  be  divided  into  a  series  of  equal  parts 
corresponding  to  the  number  of  years  in  which  the  bonds  are  to  be  pay- 
able. One  equal  series  of  such  bonds  shall  become  due  and  payable  each 
year  with  interest  on  the  whole  amount  of  the  bonds,  which  interest 
shall  be  payable  semi-annually.  The  said  bonds  shall  be  issued  and  sold 
by  said  city  or  town  in  the  same  manner  and  be  governed  by  the  same 
laws  as  other  street  improvement  bonds.  And  in  case  the  assessment 
is  against  any  corporation  or  association  for  such  improvement  such 
bonds  shall  not  be  issued  and  such  corporation  or  association  shall  not 
receive  the  rights  and  benefits  conferred  herein  until  such  corporation 
or  association  shall  have  called  a  meeting  of  its  stockholders  and  had 
them  accept  the  ordinance  or  resolution  passed  by  the  common  council 
of  such  city  or  the  board  of  public  works  of  such  town,  and  after  such 
action  by  the  stockholders  the  directors  of  such  company  or  association 
shall  ratify  the  action  of  such  stockholders,  and  certified  copies  of  the 
minutes  of  the  meetings  are  to  be  properly  attested  and  filed  with  the 
clerk  of  such  city  or  town.  Such  improvement  bonds  shall  have  the 
same  priority  over  all  other  liens  as  have  assessments  for  other  street 
improvements,  and  shall  be  the  first  lien  on  all  the  property,  assets 
and  franchises  of  such  person,  corporation  or  association.  Should  any 
such  person,  corporation  or  association  fail  to  pay  any  bonds,  or  inter- 
est thereon,  at  maturity,  then  all  of  the  said  bonds  shall  become  due 
and  payable  at  the  option  of  the  holder  or  holders  of  the  same,  or  such 
common  council  and  such  board  of  trustees,  and  the  same  may  be  fore- 
closed as  any  other  street  improvement  bonds,  in  which  action  the  plain- 
tiff or  plaintiffs  may  have  a  receiver  appointed  to  take  charge  of  the 
assets  of  such  person,  corporation  or  association,  and  sell  all  the  prop- 
erty to  satisfy  such  improvement  bonds:  Provided,  however.  No  action 
shall  be  brought  upon  any  such  bond  or  bonds*  until  there  is  a  default 
for  a  period  of  six  months  after  the  payment  of  principal  or  interest 
on  any  such  bond  or  bonds  is  due.  Nothing  in  this  section  shall  be  con- 
strued to  mean  an  extension  of  the  liability  of  such  city  or  town  on 
account  of  such  improvements  beyond  the  liability  existing  as  to  other 
street  improvement  bonds. 
*  3738.    Corporate  rights  in  condemnation. — 256.    Any  corporation  en- 
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gaged  in  the  business  of  providing  any  city  or  town  and  its  inhabitants 
with  water,  sewerage,  gas,  electric  light,  heat,  power  or  other  public 
convenience,  as  provided  for  in  the  last  two  sections,  shall  have  the 
right  to  acquire  such  real  estate  and  rights  of  way,  whether  within  or 
without  the  limits  of  such  city  or  town,  as  may  be  necessary  for  its 
business,  under  the  right  of  eminent  domain,  as  fully  as  if  the  law 
in  relation  to  such  right  were  incorporated  in  this  act  and  made  a  part 
of  the  same. 

3739.  Tax  to  pay  for  utilities  or  rental. — 257.  For  the  purpose  of  pay- 
ing the  principal  and  interest  on  money  borrowed  for  the  erection,  pur- 
chase, lease,  completion,  extension  or  improvement  of  any  water  works, 
gas  works,  electric  light  works,  heating  or  power  plant,  as  provided  for 
in  sections  two  hundred  and  forty-nine,  two  hundred  and  fifty  and  two 
hundred  and  fifty-one  of  this  act  the  common  council  of  any  city  or 
board  of  trustees  of  any  town  shall  levy  an  annual  tax  of  sufficient 
amount,  not  exceeding  fifty  cents  on  the  hundred  dollars  valuation, 
on  all  the  taxable  property  of  such  city  or  town,  together  with  one 
dollar  on  each  poll.  And  where  such  city  or  town  has  contracted  with 
any  person,  corporation  or  association  for  supplying  such  city  or  town 
and  its  inhabitants  with  water,  gas,  electric  light,  heat,  power  or  other 
public  convenience,  as  provided  in  sections  two  hundred  and  fifty-three 
and  two  hundred  and  fifty-four  of  this  act,  and  has  in  such  contract 
agreed  to  pay  a  stated  rental  or  other  compensation  therefor  to  such 
person,  corporation  or  association,  or  has  issued  bonds  to  pay  for  stock 
in  any  such  company,  such  common  council  or  board  of  trustees  shall 
levy  an  aniiual  tax  for  payment  of  the  rent  or  rents  or  other  consideration 
so  by  such  city  or  town  to  be  paid  for  water,  gas,  electric  light,  heat, 
power  or  other  convenience  furnished  for  the  use  of  such  city  or  town 
and  its  inhabitants,  and  to  pay  the  interest  and  principal  of  such  bonds, 
which  tax  shall  not  exceed  thirty-five  cents  on  the  one  hundred  dollars 
valuation  on  all  the  taxable  property  of  such  city  or  town,  together  with 
one  dollar  on  each  poll.  Such  tax,  whether  for  payment  of  bonds  and 
interest,  as  aforesaid,  or  for  payment  of  such  rental  or  other  compen- 
sation for  water,  gas,  electric  light  or  other  convenience  so  furnished 
such  city  or  town  or  to  pay  interest  and  principal  on  bonds  issued  to 
pay  for  stock  subscribed,  as  aforesaid,  shall  be  levied  and  collected  as 
other  municipal  taxes  are  levied  and  collected,  and  the  proceeds  thereof 
shall  be  used  only  for  the  purposes  for  which  such  tax  was  levied. 

PUBLIC  PARKS. 

3740.  Cities  of  third,  fourth,  fifth  class  and  towns.— 258.  Any  city, 
other  than  a  city  of  the  first  or  second  class,  or  any  town,  which  shall,  by 
ordinance,  decide  to  establish,  locate,  lay  out  or  improve  any  public 
park,  parks  or  grounds,  or  to  make  extension  of  such  parks  or  grounds 
where  they  have  heretofore  been  located,  established,  improved  or  com- 
menced, shall  have  authority  to  locate  such  parks  or  public  grounds,  with 
all  appurtenances,  and  lay  out  and  open  such  roads,  streets,  avenues  or 
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drives  as  may  be  required  for  such  improvement;  and,  in  case  the  use 
of  any  lands,  lots,  water  rights  or  easements,  or  of  any  pool,  lake  or 
natural  stream  of  water,  shall  be  found  necessary  for  the  establishment, 
location,  maintenance  or  improvement  of  such  parks  or  grounds,  it 
shall  be  lawful  for  the  board  of  public  works  of  any  city  having  such 
board,  or  the  common  council  of  any  other  city,  or  the  board  of  trustees 
of  any  town  by  its  committees  or  agents,  to  enter  upon,  take  possession  of 
and  condemn  the  same  for  these  uses.  For  the  purpose  of  such  con- 
demnation and  use  such  city  or  town  shall  have  jurisdiction  for  five 
miles  beyond  the  limits  of  such  city  or  town :  Providedy  That  before 
such  board  of  public  works,  common  council  or  board  of  trustees  shall 
proceed  to  take  possession  of  such  lands,  lots,  water  rights,  easements, 
pools,  lakes  or  natural  streams  of  water  for  the  purpose  above  mentioned, 
they  shall  appraise  and  assess  the  damages  accruing  to  the  owners  of 
any  lands,  lots,  water  rights,  easements,  pools,  lakes  or  natural  streams 
of  water,  so  to  be  taken  and  condemned  for  such  public  purposes. 
And  such  board  of  public  works,  common  council  or  board  of  town  trus- 
tees shall  meet  for  such  appraisement;  and  all  further  proceedings  in 
relation  to  the  taking  of  such  property  for  such  purposes  shall  be  as 
provided  in  this  act  for  the  taking  of  lands  for  the  opening  of  streets. 

3741.  Park  ordinances  and  rules — ^Tax,  bonds. — ^259.  The  board  of 
public  works  or  common  council  of  any  city,  other  than  a  city  of  the 
first  or  second  class,  or  the  board  of  trustees  of  any  town  which  may 
have  established  any  public  park,  is  authorized  to  pass  such  ordinances 
and  make  such  rules  and  regulations  with  regard  to  the  laying  out, 
improvement,  preservation,  ornamentation  and  management  of  such 
park  as  such  council  or  board  may  deem  proper.  The  erection  in  such 
parks,  under  supervision  of  such  board  of  public  works,  common  coun- 
cil or  board  of  trustees,  of  monuments  or  buildings  for  libraries,  works 
of  art  or  historical  collections,  shall  be  allowable,  provided  such  monu- 
ments or  buildings  be  under  the  control  of  the  persons  in  charge  of  any 
such  park,  and  that  no  enclosure  separate  them  from  the  rest  of 
such  park.  Such  common  council  or  board  of  trustees  may  also  levy 
a  tax,  not  exceeding  five  cents  on  the  one  hundred  dollars  valuation 
on  all  taxable  property  within  the  limits  of  such  city  or  town,  to  defray 
the  expenses  of  procuring  any  such  park  lands  or  waters  and  for  the 
purpose  of  improving  the  same.  Such  common  council  or  board  of 
trustees  may  likewise  borrow  money  and  issue  the  bonds  of  such  city 
or  town,  at  a  rate  of  interest  not  exceeding  six  per  cent,  per  annum, 
payable  annually  or  semi-annually,  and  sell  the  same  at  any  price  not  less 
than  the  par  value;  and  the  money  derived  from  the  sale  of  such 
bonds  shall  be  used  only  for  the  purchase  or  improvement  of  such  park  or 
parks.  Such  common  council  or  board  of  trustees  shall  annually  levy 
a  tax  sufficient  to  pay  the  interest  on  such  debt,  and  shall  levy  not 
less  than  two  cents  on  the  hundred  dollars  valuation  on  all  the  taxable 
property  of  such  city  or  town  to  create  a  sinking  fund  for  the  liquidation 
of  the  principal  of  such  debt. 

3742.  Custody  and  management. — 260.    On  the  taking  effect  of  this 
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act  the  custody  and  management  of  all  ^  public  parks,  in  cities  of 
the  third  and  fourth  classes,  shall  be  in  the  board  of  public  works  of 
such  cities,  and,  in  cities  of  the  fifth  class,  shall  be  in  the  common  council, 
its  committees  and  appointees;  and  in  all  towns  shall  be  in  the  boards 
of  trustees  and  like  committees  and  appointees.  And  after  the  taking 
effect  of  this  act,  all  park  commissioners  and  other  officers  having  any 
charge  of  such  parks  by  virtue  of  any  former  laws  shall  at  once  turn  over 
to  the  proper  custodians  under  this  act  all  books,  papers,  moneys  and 
property  in  their  custody  as  such  officials  and  employes,  and  thereafter 
all  authority  of  any  such  former  officials  shall  at  once  cease  and  termi- 
nate. 

[Acts  1906,  p.  140.    In  force  April  15,  1906.] 

3743.  Use  of  parks,  Chautauqua  assembly. — 1.  That  boards  of  park 
commissioners  in  all  cities  and  towns  of  this  state,  in  addition  to 
such  powers  as  are  otherwise  conferred  upon  them  by  law,  shall  have 
power  and  authority  to  permit  the  use  of  a  reasonable  portion  of  any  pub- 
lic park  under  their  charge  for  a  period  not  to  exceed  thirty  days  in 
any  one  year  for  Chautauqua  assembly  purposes,  and  shall  have  power 
and  authority  to  permit  the  persons  so  using  any  portion  of  any  public 
park  for  Chautauqua  assembly  purposes  to  temporarily  enclose  such 
portion  of  any  such  public  park  so  used  and  to  charge  an  entrance  or 
admission  fee  to  such  part  so  temporarily  enclosed  and  used  as  aforesaid: 
Provided,  however.  That  any  person  or  persons  so  permitted  to  use  any 
portion  of  any  public  park  for  the  purposes  aforesaid,  shall  be  re- 
quired to  restore  such  portion  of  such  park  so  used  to  the  same  condi- 
tion it  was  in  before  such  use:  And,  provided,  further.  That  all  funds 
derived  from  such  use  of  such  park  after  paying  the  expenses  of  any 
such  Chautauqua  assembly  shall  be  used  for  park  improvements  or 
charitable  purposes  in  such  city  or  town. 

[Acts  1903,  p.  346.    In  force  March  9,  1903.] 

3744.  Libraries  in  parks. — 1.  That  it  shall  be  lawful  for  the  common 
councils  or  boards  of  trustees  of  all  incorporated  cities  and  towns  in 
this  state  to  authorize  and  permit  the  use  of  any  public  park  in  such 
cities  or  towns  for  the  location  and  erection  of  city,  county,  town  or 
township  library  *  buildings,  and  the  use  of  such  public  park  for  such 
purpose  shall  not  be  considered  as  a  vacation  of  such  park  nor  as  an 
abandonment  thereof  for  the  purposes  for  which  the  same  was  laid 
out  or  dedicated. 

3745.  Acts  legalized,  no  vacation. — 2.  That  prior  actions  of  any  of 
the  common  councils  or  boards  of  trustees  of  any  of  the  incorporated 
cities  or  towns  in  this  state  in  authorizing  or  permitting,  by  ordinance, 
the  use  of  any  of  the  public  squares,  spaces  or  parks  in  such  cities  or 
towns  for  the  locations  and  erection  of  said  county,  town  or  township 
library  buildings,  be  and  the  same  are  hereby  ratified,  confirmed,  legal- 
ized and  in  all  things  made  valid,  and  such  action  shall  not  be  con- 
sidered as  a  vacation  of  such  square,  space  or  park,  nor  as  abandonment 
thereof  for  the  purpose  for  which  the  same  were  laid  out  or  dedicated. 
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CEMETERIES. 

[Acts  1905,  p.  210.    In  force  April  15,  1905.] 

3746.  Control  and  management  of  cemeteries. — 261.  In  any  city  of 
the  first,  second,  third  or  fourth  class,  the  board  of  public  works,  subject 
to  ordinance,  and,  in  cities  of  the  fifth  class,  the  common  council,  by 
its  proper  committees,  and,  in  towns,  the  board  of  town  trustees,  shall 
have  charge,  control  and  management,  respectively,  of  all  public  ceme- 
teries, belonging  to  any  such  city  or  town,  together  with  the  approaches 
thereto.  Such  board  of  public  works,  common  council  or  board  of 
trustees,  as  the  case  may  be,  shall  appoint  all  officers  and  agents  for  the 
proper  control,  care  and  maintenance  of  such  cemeteries  as  are  now 
or  may  hereafter  be  established  by  any  such  city  or  town,  or  committed 
to  their  custody  by  the  laws  of  the  state  in  reference  thereto :  Provided, 
That  in  any  city  where  a  city  cemetery  has  heretofore  been  in  charge 
of  a  board  of  trustees  appointed  by  the  mayor,  such  trustees  shall  con- 
tinue to  be  so  appointed  and  such  board  of  trustees  shall  continue  to 
have  charge  of  such  cemetery  and  of  its  funds  and  other  property, 
under  laws  now  in  force :  And  provided,  further.  That  any  city  or  town 
that  owns  or  controls  a  city  or  town  cemetery  may,  by  ordinance,  provide 
for  the  appointment  of  a  board  of  trustees  for  such  cemetery  for  the 
control  and  management  of  the  cemetery,  its  funds  and  affairs;  which 
board  of  trustees  shall  be  appointed  from  the  lot  owners  of  such  cem- 
etery who  are  residents  of  the  county  in  which  such  cemetery  is  situated. 
The  ordinance  providing  for  the  creation  and  appointment  of  such 
board  of  trustees  shall  prescribe  the  manner  of  organization  of  the 
board  and  the  duties  of  the  officers  and  members. 

3747.  Conveyance  to  city  or  town  by  county. — ^262.  It  shall  be  lawful 
for  the  board  of  commissioners  of  any  county  at  any  regular  session 
of  such  board,  to  convey  to  any  city  or  town  any  public  cemetery  in 
the  vicinity  of  or  within  the  corporate  limits  of  such  city  or  town, 
upon  the  application  of  the  board  of  public  works  or  common  council  of 
such  city  or  the  board  of  trustees  of  such  town,  as  the  case  may  be: 
Provided,  That  notice  of  such  application  shall  have  been  given  by  pub- 
lication for  two  weeks  successively,  once  each  week,  in  a  newspaper  of 
general  circulation  printed  in  such  city  or  town,  or  by  posting  in 
three  public  places  therein,  for  not  less  than  twenty  days  before  such 
session  of  such  county  board.  Upon  such  conveyance  being  made,  it  shall 
be  the  duty  of  such  city  or  town  to  accept  and  record  the  same  upon 
its  records  and  upon  the  record  of  deeds  in  the  recorder's  office  of  the 
county,  and  to  take  possession  of,  control,  improve,  protect,  and  preserve 
such  cemetery,  and  to  lay  out  lots  and  make  all  regulations  for  inter- 
ments therein.  Such  common  council  or  board  of  trustees  shall  have 
full  power  to  make  and  enforce  ordinances  for  the  control  and  protection 
of  such  cemetery,  and  for  the  prosecution  and  punishment  of  any  person 
trespassing  on  or  committing  waste  therein,  or  upon  any  grave,  monu- 
ment, tomb  or  tombstone,  indosure  or  ornament  thereof,  or  upon  any 
trees,  shrubbery  or  flowers  therein. 
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3748.    May  vacate — ^Petitioxi  and  finding— Be-interment.— 263.    When 

any  cemetery  within,  or  in  the  vicinity  of,  the  corporate  limits  of  any 
city  or  town  in  this  state  has  been  or  shall  hereafter  be  conveyed  to 
such  city  or  town  by  the  board  of  county  commissioners,  or  when  any 
such  cemetery  exists  wherein  burials  have  been  made  by  the  license  or 
permission  of  the  owner  or  owners  of  the  lands  whereon  such  cemeteiy 
is  located,  or  when  any  such  cemetery  exists  by  dedication  for  burial 
purposes  of  the  lands  on  which  it  is  situated,  or  when  such  city  or  town 
has  in  any  other  manner  come  into  the  custody  or  ownership  of  such 
cemetery,  or  the  lands  on  which  such  cemetery  is  located,  the  common 
council  of  such  city  or  the  board  of  trustees  of  such  town  may  vacate 
such  cemetery  as  hereinafter  provided.  When  five  resident  free-holders 
of  such  city  or  town  shall,  in  writing,  petition  the  common  council  of 
such  city  or  the  board  of  trustees  of  such  town  to  vacate  such  cemetery, 
such  petition  shall  be  entered  at  length  in  the  proper  record  of  proceed- 
ings of  such  common  council  or  board  of  trustees.  And  if,  on  considering 
such  petition,  such  common  council  or  board  of  trustees  shall  find  that 
such  cemetery  has  fallen  into  neglect  and  disuse;  that  remains  of  de- 
ceased persons  have  been,  from  time  to  time,  exhumed  and  removed 
therefrom  on  account  of  such  neglect,  or  that  such  cemetery  hinders 
and  obstructs  the  growth  of  such  city  or  town,  or  any  part  thereof, 
or  that  the  same  is  injurious  to  the  health  of  the  neighborhood  in  which 
it  is  located,  such  finding  shad  be  entered  at  length  in  said  record 
of  proceedings,  together  with  an  order  that  such  cemetery  be  vacated. 
Such  common  council  or  board  of  trustees  shall  thereupon  prepare,  as 
nearly  as  may  be,  a  complete  list  of  the  names  of  the  deceased  persons 
whose  bodies  remain  interred  in  such  cemetery,  and  shall  publish  the 
same  for  two  weeks  succeesively,  once  each  week  in  some  newspaper 
of  general  circulation  printed  and  published  in  the  county,  together 
with  a  notice  to  all  persons  interested,  that  on  and  after  the  time  stated 
in  such  notice  (which  shall  not  be  less  than  sixty  days  after  the  last 
publication  thereof)  such  common  council  or  board  of  trustees  will  cause 
the  bodies  in  such  cemetery  to  be  exhumed.  The  remains  of  such  per- 
sons as  may  be  claimed  by  their  relatives  or  friends  shall  be  delivered 
to  such  claimants  for  removal  and  re-interment.  The  remains  of  all 
persons  remaining  unclaimed  shall  be  removed  and  properly  re-interred 
in  some  suitable  cemetery  or  burial  ground  in  the  vicinity  of  such  city 
or  town,  by  and  at  the  expense  of  such  city  or  town;  and  all  monu- 
ments, gravestones  or  other  distinguishing  marks  shall  be  removed  with 
such  remains,  and  placed  in  proper  position.  Such  common  council  or 
iboard  of  trustees  shall  also  record  in  the  proper  record  of  its  proceed- 
ings, the  names,  as  ascertained,  of  all  deceased  persons  re-interred,  to- 
gether with  a  description  of  the  place  of  re-interment.  The  title  to  the 
cemetery  grounds  where  the  same  has  been  or  shall  be  conveyed  by  the 
board  of  commissioners  of  the  county  to  any  city  or  town,  after  such 
eemetery  shall  have  been  vacated,  shall,  in  nowise,  be  disturbed  there- 
by, but  the  same  shall  continue  in  and  be  preserved  by  such  city  or 


Digitized  by 


Google 


557  C£METER1ES.  §    3749 

,town,  and  such  city  or  town  may  convey  the  same,  or  any  part  thereof, 
in  fee  simple. 

3749.  Oroimd  for  cemetery — Gift  or  condemnation. — 264.  Any  city 
.or  town  is  authorized  and  empowered  to  receive  by  gift,  to  purchase  or 
condemn  as  lands  are  condemned  for  the  opening  of  streets,  ground 
within  or  without  such  city  or  town,  to  be  used  as  a  cemetery  by  such 
city  or  town,  or  in  which  to  re-inter  bodies  removed  from  any  cemetery 
which  has  been  vacated  under  the  provisions  of  the  last  preceding 
section,  and  to  inter  the  bodies  of  other  persons,  and  such  ground  shall 
be  held  and  maintained  as  a  city  or  town  cemetery.  Such  city  or  town 
shall  assign  and  convey  for  burial  purposes  to  each  owner  of  a  lot 
or  lots  in  such  vacated  cemetery  a  lot  or  lots  in  such  new  burial  ground 
equal  in  number  to  the  lot  owned  by  him  in  such  vacated  cemetery, 
which  lot  or  lots  in  such  new  burial  ground  shall  be  taken  and  held 
by  such  lot  owner  in  lieu  of,  and  as  compensation  for,  all  his  rights, 
title  and  interest  in  such  vacated  cemetery.  If  the  cemetery  so  vacated 
shall  be  a  private  cemetery,  the  expense  of  removing  and  re-interring  the 
bodies  thereon,  with  their  proper  monuments  or  grave-marks,  together 
with  the  cost  of  purchasing  so  much  of  new  burial  grounds,  if  the  same 
be  purchased,  as  will  equal  in  area  the  land  embraced  in  such  vacated 
cemtery,  shall  be  a  lien  upon  the  lands  embraced  in  such  vacated 
cemetery  in  favor  of  such  city  or  town,  which  lien  may  be  foreclosed 
according  to  the  same  procedure  and  upon  like  notice  as  required  for 
the  foreclosure  of  mortgages.  Any  city  or  town  may  also  in  any  case 
receive,  by  gift  or  purchase,  ground  within  or  without  such  city  or 
town,  or  may  cause  lands  to  be  condemned,  to  be  used  as  a  cemetery 
for  such  city  or  town. 

See  section  4704. 

[Acta  1906,  p.  23.    In  force  February  21,  1905.] 

3750.  Conveying  cemetery  to  association. — 1.  That  whenever  ten  or 
more  residents  of  any  city  of  this  state,  being  heads  of  families,  whose 
dead  are  buried  in  any  cemetery,  the  title  to  which  is  vested  in  said 
city,  shall  either  themselves  or  in  company  with  others  become  organized 
as  a  corporation  for  the  burial  of  the  dead  and  the  maintenance  of  a 
cemetery,  such  persons  may  file  with  the  common  council  of  such  city 
their  petition,  praying  for  the  conveyance  of  such  cemetery  to  such 
corporation,  giving  at  least  three  weeks'  notice  thereof  by  publication 
in  some  newspaper  published  in  said  city,  and  agreeing  in  such  petition 
that  such  corporation  will  keep  such  cemetery  in  good  order  and  honest- 
ly and  faithfully  manage  the  same;  and  such  common  council,  if  sat- 
isfied that  such  petition  is  signed  by  a  majority  of  the  owners  of  lots 
in  such  cemetery  who  are  residents  of  said  city,  and  if  satisfied  of  the 
good  faith  of  such  petitfoners,  and  as  to  the  propriety  of  granting  such 
request,  may  convey  the  land  occupied  by  such  cemetery  to  such  cemetery 
association. 

3751.  Power  of  cemetery  association. — ^2.  Such  cemetery  association 
shall  thereafter  hold  and  control  such  cemetery,  ornament,  beautify  and 
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improve  the  same,  and  may  purchase  additions  thereto  and  sell  lots 
therein,  and  assess  all  lots  therein  for  the  care,  improvement,  mainte- 
nance and  beautifying  of  such  cemetery,  and  may  receive  and  hold  in 
trust  gifts,  donations  and  legacies  to  be  devoted  to  such  purposes, 
and  for  such  end  shall  have  all  the  powers  and  authority  heretofore 
by  law  vested  in  any  association  organized  under  any  statute  of  this 
state  for  the  purpose  of  managing  and  maintaining  cemeteries. 


CONDEMNATION  OF  LANDS. 
[Acts  1905,  p.  219.     In  force  April  15,  1905.] 

3752.  Oondenmnation  of  lands— Procedure — ^Fifth  class  or  town. — 265. 
The  provisions  of  this  act  relating  to  the  condemnation  of  lands,  opening, 
change  and  vacation  of  streets  and  alleys,  and  to  street,  sewer  and  other 
public  improvements  in  cities  of  the  first,  second,  third  and  fourth  classea 
shall  apply  to  cities  of  the  fifth  class  and  to  incorporated  towns,  and 
the  duties  of  the  board  of  public  works  in  relation  to  such  matters 
shall  be  performed,  in  cities  of  the  fifth  class,  by  the  common  council, 
and  in  towns  by  the  board  of  town  trustees;  and.  the  duties  of  the 
controller  by  the  city  or  town  clerk,  as  the  case  may  be.  Whenever  the 
common  council  of  any  city  of  the  fifth  class  or  the  board  of  trustees 
of  any  incorporated  town  desires  the  improvement  of  any  street,  alley, 
sidewalk  or  other  public  place,  or  the  construction  of  any  sewer  and 
public  drain,  or  change  or  construction  of  any  levee,  the  construction 
or  change  of  any  viaduct,  tunnel,  aqueduct,  the  change,  widening  or 
deepening  of  any  water  course,  natural  or  artificial,  or  the  drainage  of 
any  tract  or  parcel  of  ground  in  such  city  or  town,  or  any  part  ^thereof, 
w'here  the  cost  of  the  same  or  any  part  thereof  is  to  be  assessed  as 
special  benefits  to  the  abutting  or  adjacent  property,  as  herein  provided, 
it  shall  order  the  same  by  the  adoption  of  a  resolution  declaring  such  im- 
provement to  be  necessary,  and  also  stating  the  kind,  size,  location  and 
terminal  points  thereof,  and  shall  fix  by  said  resolution  a  time  and  place 
when  and  where  all  persons  whose  property  may  be  affected  by  such 
proposed  improvement  may  be  heard  as  to  the  necessity  for  the  same. 
Notice  of  the  time  and  place  of  hearing  such  resolution  shall  be  given 
by  two  weekly  publications,  in  a  newspaper  of  general  circulation,  pub- 
lished in  such  city  or  town ;  and  if  no  such  paper  be  published  in  such 
city  or  town,  then  such  notice  shall  be  given  for  two  weeks  by  posting  up 
five  written  or  printed  notices  along  the  line  of  such  improvement.  Such 
common  council  or  board  of  trustees  shall  meet  at  the  time  and  place 
set  forth  in  such  notice  and  shall  hear  any  and  aU  persons  who  desire  to 
be  heard  in  person,  or  by  attorney,  whose  property  may  be  affected 
by  the  proposed  improvement ;  and  upon  such  hearing  such  resolution 
may  be  confirmed,  modified,  changed,  altered  or  rescinded,  but  the 
kind  of  improvement  to  be  made  shall  be  determined  and  specified 
before  the  resolution  is  finally  adopted:  Provided,  however.  That  if  at 
any  time  on  or  before  the  day  designated  for  such  hearing,  there  shall 
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have  been  filed  in  the  oflSce  of  the  city  or  town  clerk,  a  petition  in 
writing  signed  by  a  majority  of  the  resident  freeholders  whose  lands  or 
lots  abut  upon  such  street,  alley,  or  other  public  place  to  be  improved, 
requesting  that  the  same  be  paved  with  any  one  certain  kind  of 
modem  city  pavement,  such  designation  to  be  by  naming  the  wearing 
surface,  then  such  common  council  or  board  of  trustees  shall  not  have  the 
power  or  authority  to  pave  such  street,  alley,  or  other  public  place, 
except  with  the  kind  of  pavement  named  in  said  written  petition,  except 
by  a  two-thirds  vote  of  all  the  members  of  said  common  council  or  board 
of  trustees.  If  there  be  no  such  petition  filed,  the  final  determination 
of  the  material  to  be  used  in  the  wearing  surface,  as  well  as  a  general 
designation  of  the  rest  of  the  improvement  contemulated,  shall  be  set 
forth  in  such  final  resolution.  If  at  such  hearing,  sixty  per  cent,  of  the 
property  owners  residing  in  such  city  or  town,  and  owning  sixty  per 
cent,  of  the  number  of  lineal  feet  of  the  lots,  tracts  of  land,  or  parcels 
of  ground  abutting  on  such  improvement,  in  case  of  the  proposed  im- 
provement of  a  street,  alley,  or  sidewalk,  and  sixty  per  cent,  of  the 
property  owners  residing  in  such  city  or  town,  and  owning  sixty  per 
cent,  of  the  property  to  be  affected,  in  case  of  a  proposed  sewer,  public 
drain,  or  the  change  of  construction  of  any  levee,  viaduct,  tunnel,  or 
aqueduct,  or  the  change,  widening  or  deepening  of  any  water  course, 
natural  or  artificial,  or  the  drainage  of  any  tract  of  land  or  parcel  of 
ground,  shall  have  filed  with  the  clerk  of  such  city  or  town  their  re- 
monstrance in  writing  against  the  necessity  of  the  proposed  improvement, 
the  same  shall  not  be  made  unless  thereupon  ordered  by  a  resolution 
passed  by  a  two-thirds  vote  of  the  common  council  or  board  of  trus- 
tees. Upon  the  final  adoption  of  any  resolution  as  provided  in  this 
section,  such  common  council  or  board  of  trustees  shall  immediately 
adopt  and  place  on  file  in  the  city  or  town  engineer's  office,  if  there  be 
a  city  or  town  engineer,  and  if  there  be  no  city  or  town  engineer,  then 
in  the  office  of  the  city  or  town  clerk,  detailed  plans  and  specifications 
of  such  improvement ;  and  upon  the  adoption  and  filing  of  such  detailed 
plans  and  specifications  by  such  common  council  or  board  of  trustees, 
it  shall  at  once  give  notice  of  the  letting  of  a  contract  for  such  im- 
provement by  two  weekly  publications  in  a  newspaper  of  general  cir- 
culation published  in  such  city  or  town,  or,  if  there  be  no  such  news- 
paper, then  by  posting  five  written  or  printed  notices  along  the  line  of 
such  proposed  improvement,  and  by  two  weekly  publications  in  some 
newspaper  printed  in  the  county  seat  of  the  county  in  which  such  city 
or  town,  or  any  part  thereof,  is  located,  specifying  in  such  notice  the 
day,  hour  and  place  when  and  where  bids  will  be  opened  and  considered 
for  such  improvement,  and  within  what  time  the  same  shall  be  filed 
with  the  city  or  town  clerk,  and  may  provide  in  such  notice  what 
indemnity  bidders  must  file  with  their  bids  to  insure  the  execution 
of  the  contract,  and  may  provide  also  that  bidders  shall  each  enclose 
with  their  respective  bids  a  certified  check  for  an  amount  not  less 
than  two  per  cent,  of  his  bid  to  insure  the  execution  of  his  contract, 
which  checks  shall  be  returned  to  all  unsuccessful  bidders,  and  to  the 
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successful  bidder  only  when  he  shall  have  signed  the  contract  and  given 
bond  in  accordance  with  the  provisions  of  this  act,  and  failing  so  to  do 
any  such  certified  check  shall  be  forfeited  to  such  city  or  town  and  go  in- 
to the  general  fund  thereof.  AU  bids  shall  be  sealed  and  shall  be  filed 
'with  the  clerk  cf  such  city  or  town  prior  to  the  hour  fixed  for  the 
opening  of  such  bids.  At  the  time  specified  in  such  notice  the  common 
council  or  board  of  trustees  shall  open  the  bids  and  award  the  contract 
to  the  best  bidder  therefor :  Provided,  That  such  common  council  or  board 
of  trustees  may  reject  any  and  all  bids,  and  if  deemed  advisable  re-adver- 
tise for  bids  in  like  manner  as  hereinbefore  provided.  Upon  the  accept- 
ance of  any  such  bid  the  successful  bidder  shall  enter  into  a  written 
contract  for  the  faithful  execution  of  such  work  and  shaU  give  bond 
in  an  amount  equal  to  fifty  per  cent,  of  the  contract  price  of  such 
work,  with  freehold  sureties,  two  of  whom  shall  be  residents  of  the  county 
in  which  such  city  or  town  is  located,  to  the  approval  of  said  common 
council  or  board  of  trustees  to  secure  the  performance  of  such  contract 
and  to  hold  such  city  or  town  harmless  from  the  payment  of  any  debt 
or  damage  by  reason  of  the  act  of  such  contractor  and  to  secure  the 
payment  of  all  claims  for  labor  and  material  used  in  such  improvement, 
which  bond  shall  be  in  lieu  of  any  and  all  other  bonds  heretofore  pro- 
vided for  by  any  other  law  or  laws  of  this  state:  Provided,  That  any 
such  contractor  may  give  as  surety  on  any  such  bond  any  surety 
company  legally  authorized  to  transact  business  in  the  State  of  In- 
diana: Atid  provided,  That  no  suit  to  enjoin  the  construction  of  any 
improvement  shall  be  brought  by  any  property  owner  unless  brought 
within  ten  days  from  the  letting  of  such  contract.  All  further  pro- 
ceedings in  relation  to  any  such  improvement  and  matters  connected 
therewith  shall  be  done  and  performed  in  accordance  with  the  require- 
ments of  sections  108,  109,  110,  111,  112,  113,  114,  115,  116,  117,  118, 
119,  and  120  of  this  act  and  the  duties  imposed  upon  the  board  of  pub- 
lic works  by  such  sections  shall,  in  cities  of  the  fifth  class,  be  performed 
by  the  common  council,  and  in  towns,  to  be  perfprmed  by  the  board  of 
trustees;  the  duties  imposed  upon  the  common  council  by  such  sections 
shall,  in  cities  of  the  fifth  class,  be  performed  by  the  common  council, 
and  in  towns  be  performed  by  the  board  of  trustees.  The  duties  im- 
posed by  said  sections  upon  the  department  of  finance  shall,  in  cities  of 
the  fifth  class,  be  performed  by  the  city  clerk,  and  in  towns,  by  the 
town  clerk;  and  the. duties  imposed  upon  ofl&cers  by  said  sections  shall, 
in  cities  of  the  fifth  class,  and  in  incorporated  towns,  be  performed  by 
the  officers  performing  similar  duties  in  such  cities  and  towns. 

GENERAL  POWERS. 

3763.  Common  council — ^Board  of  trustees — General  powers. — ^266. 
The  common  council  of  every  city  and  board  of  trustees  of  every  town 
shall  have  power  to  pass  all  ordinances  necessary  to  more  effectually 
carry  into  execution  the  powers  in  this  act  granted  them  in  relation 
to  the  opening,  change,  vacation  or  improvement  of  any  street,  alley, 
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water  course  or  public  grounds,  or  any  other  public  improvement  of  such 
city  or  town,  and  which  are  not  incoiisistent  with  the  laws  of  the  state ; 
and  such  common  council  or  board  of  trustees  may  also  cause  to  be 
opened  up  and  prepared  for  public  use  all  streets,  alleys,  water  courses 
or  public  grounds  which  have  been  dedicated  or  duly  laid  out,  but  not 
as  yet  thrown  open  to  the  public ;  and  shall  have  power  to  cause  all 
obstructions  to  be  removed  from  such  streets,  alleys,  water  courses  and 
public  grounds.  It  is  made  the  duty  of  the  police  oflBcers  of  any  city 
or  town,  when  directed  to  do  so  by  the  proper  city  or  town  authority, 
to  open  up  any  street,  alley,  water  course  or  public  grounds,  and  to 
remove  any  and  all  obstructions  therein.  When  any  person,  after  five 
days'  notice  given  by  order  of  the  board  of  public  works  or  the  com- 
mon council  of  any  city  or  the  board  of  trustees  of  any  town,  shall  fail, 
neglect  or  refuse  to  remove  obstructions  from  such  street,  alley,  water 
course  or  public  grounds,  such  council  or  board  shall  cause  the  same 
to  be  removed  at  the  expense  qf  such  person,  and  shall  direct  the  city 
or  town  attorney  to  institute  an  action  therefor,  and  judgment  shall 
be  rendered  against  such  person  for  the  reasonable  expense  and  costs 
of  such  removal. 

3764.  Streets,  alleys,  water  courses,  sewers,  control. — ^267.  Eveiy 
city  and  town,  except  when  otherwise  provided  by  law,  shall,  have 
exclusive  power  over  the  streets,  alleys,  water  courses,  sewers,  drains, 
bridges  and  public  grounds  within  such  city  or  town;  and  may  pre- 
scribe the  hight,  width  and  manner  of  construction  of  all  bridges,  lay 
out  surveys,  extend  and  open  streets  and  alleys,  and  straighten,  widen 
and  otherwise  alter  and  improve  those  already  laid  out,  or  that  may 
hereafter  be  laid  out,  and  make  repairs  therein  and  thereto,  and  may 
construct  and  establish  sidewalks  and  street  crossings.  Such  city  or 
town  may  also  drain  or  fill  up  ponds  or  low  grounds,  straighten  and 
deepen  streams,  and  establish  the  lines  and  limits  of  the  banks  thereof; 
and  may  provide  for  the  improvement  of  such  banks,  and  establish  the 
lines  and  limits  of  the  banks  and  shores  of  ponds  and  lakes  and  pro- 
vide for  the  improvement  thereof,  and  for  the  drainage  or  filling  up 
thereof;  and  may  also  provide  for  the  construction  of  all  sewers  and 
drains,  and  laying  down  of  all  pipes,  and  the  erection  of  poles  and 
wires  in  such  city  or  town ;  and  may  provide  for  the  assessment  of  the 
cost  of  any  such  improvement  upon  the  property  thereby  benefited, 
or  for  the  payment  of  such  cost  out  of  the  general  treasury  of  such 
city  or  town.  Such  city  or  town  may  also  cause  buildings,  structures 
or  other  things  in  the  way  of  any  street,  sewer  or  other  public  im- 
provement to  be  taken  down,  removed  and  appropriated,  upon  the 
payment  of  damages,  as  provided  by  law;  and  may  enter  upon,  sieze, 
appropriate  and  condemn  for  streets,  alleys,  sewers,  drains,  parks, 
cemeteries,  or  other  public  purposes,  all  lands,  easements  and  rights 
of  way  therein,  including  land,  easements  and  rights  of  way  of  any 
person,  company  or  corporation  owning,  controlling  or  having  an  in- 
terest in  any  steam  railroad,  electric  or  other  street  railway,  or  any 
other  property,  whether  used  for  private  or  public  purposes,  and  whether 
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such  lands,  easements,  rights  of  way  or  other  public  or  private  prop- 
erty be  occupied  by  any  person,  company  or  corporation  or  not,  upon 
payment  of  damages  for  the  property  so  taken,  as  provided  in  this 
act  in  relation  to  the  appropriation  of  lands  by  cities  and  towns  for 
the  opening,  changing  and  improvement  of  streets  and  alleys,  water 
courses,  sewers,  drains  and  public  grounds.  For  the  purpose  of  ap- 
propriating such  lands  and  other  property  and  making  such  improve- 
ments, such  city  or  town  shall  have  jurisdiction  for  ten  miles  beyond 
the  corporate  limits.  Every  city  and  town  through  its  proper  officers 
may  perform  all  the  duties  and  exercise  all  the  powers  of  township 
trustees  and  road  supervisors  in  reference  to  road  labor  tax  of  two 
days  by  persons  liable  to  work  on  roads  in  townships,  and  shall  be 
governed  by  the  same  rules  and  regulations  in  reference  to  the  collec- 
tion and  enforcement  of  the  same;  or  any  person  so  liable  to  work 
may  be  discharged  therefrom  on  the  payment  of  one  dollar  and  fifty 
cents  per  day:  Provided,  That  the  common  council  or  board  of  trustees 
may,  by  general  ordinance,  prescribe  the  time  within  which  such  labor 
shall  be  performed.  No  person  residing  in  any  city  or  town  shall  be 
required  to  work  on  any  road  without  such  city  or  town. 

The  statute  conferrhig  power  upon  towns  to  oonstruct  sewers  is  constitutional,  and 
what  proceedings  must  be  taken  to  construct  sewers  and  make  assessments  for  ooets 
liens  on  property,  and  how  such  assessments  may  be  enforced.  Welch  v.  Town  of 
Roanoke,  157  Ind.  398. 

3765.  Cleaning  streets,  alleys,  public  grounds. — ^268.  Every  city  and 
town  is  authorized  to  provide  by  ordinance  for  keeping  streets,  alleys,  and 
public  grounds  therein  in  a  clean  and  sanitary  condition,  and  to  pay 
the  costs  of  such  work,  either  out  of  the  general  fund  of  the  city  or 
town,  or  by  assessing  the  same  against  the  property  benefited,  accord- 
ing to  the  benefits  thereto,  as  the  costs  of  other  public  improvements 
are  assessed,  and  causing  such  assessments  to  be  placed  upon  the  tax 
duplicate  and  collected  as  other  assessments  are  collected.  Such  work 
may  be  done  by  contract;  or  it  may  be  ordered  done  by  the  street  com- 
missioner or  other  proper  ofiicer,  as  hereinbefore  provided,  with  or  with- 
out first  advertising  for  bids. 

See  section  3559  as  to  cleaning  streets. 

3756.  Obstruction  of  streets  and  public  places. — ^269.  Every  city  and 
town  shall  have  exclusive  power,  by  ordinance,  to  control  and  care  for 
its  streets,  alleys  and  other  public  places,  and  to  prevent  the  obstruction 
or  incumbrance  of  any  such  street,  alley  or  other  public  place,  so  as 
to  impede  the  free  use  of  the  same  for  its  proper  purposes,  and  to  pre- 
vent any  person  from  going  upon  any  sidewalk  with  any  vehicle  or 
animal,  except  in  the  necessary  act  of  crossing. 

3757.  Authority  or  power — ^How  made  effectual. — 270.  Wherever  there 
is  a  grant  of  authority  or  power  conferred  by  any  section  or  sections  of 
this  act  upon  any  officer  or  board  of  any  city  or  town,  and  no  method 
is  provided  herein  for  the  exercise  of  such  authority  or  power,  and  a 
method  for  the  exercise  of  such  authority  or  power  is  necessary  to  be 
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provided  by  law  to  make  such  grant  of  authority  or  power  efifectual,  and 
a  method  for  the  exercise  of  such  or  similar  authority  or  power  is  pro- 
vided by  any  other  section  or  sections  of  this  act,  or  by  any  other  law 
of  this  state  applicable  to  the  exercise  of  the  authority  so  granted,  then 
such  other  section  or  sections,  or  other  law,  so  far  as  the  same  provide 
a  method  for  the  exercise  of  such  authority  or  power  herein  conferred, 
may  be  followed  as  fully  as  if  incorporated  in  and  made  a  part  of  the 
provisions  of  this  act  granting  such  authority  or  power.  And  wherever 
there  is  a  grant  of  authority  or  power  conferred  by  this  act,  and  no 
method  is  provided  by  this  act  or  by  any  other  general  law,  as  herein 
referred  to,  for  the  exercise  of  such  authority  or  power,  the  common 
council  of  any  city  or  the  board  of  trustees  of  any  town  may,  by  ordi- 
nance, provide  such  method. 

3768.  Service  of  process. — 271.  In  case  of  suit  against  any  city,  ser- 
vice of  process  may  be  had  upon  the  mayor,  and  in  his  absence,  upon 
the  city  clerk;  and  in  case  of  suit  against  any  town,  process  may  be 
had  upon  the  president  of  the  board  of  trustees,  and  in  his  absence,  upon 
the  town  clerk. 

[Acts   1903,  p.  501.     In  force  April  23,    1903.] 

3769.  Sewers  by  contiguous  cities  and  towns. — 1.  That,  whenever 
two-thirds  (2-3)  of  the  members  of  a  common  council  of  any  city  or 
town,  or  two  thirds  (2-3)  of  the  board  of  trustees  of  any  city  or  town 
where  any  such  municipalities  adjoin,  desire  to  construct  a  general  sewer 
for  the  drainage  of  such  city  or  town,  deem  it  necessary  to  construct  a 
sewer  on  the  dividing  line,  or  pass  over  and  through  or  into  the  limits 
of  an  adjoining  city,  or  to  connect  with  a  sewer  already  constructed 
within  the  limits  of  such  adjoining  municipality,  such  adjoining  munici- 
palities may  enter  into  a  written  agreement  with  each  other  upon  what 
terms  such  adjoining  city  or  town  may  construct  a  sewer  on  the  divid- 
ing line  separating  such  municipalities,  or  to  construct  a  sewer  into  or 
through  an  adjoining  city  or  town  and  to  provide  for  the  joint  use  of 
such  sewer  in  case  such  joint  use  is  required,  or  upon  what  terms  such 
adjoining  city  or  town  may  connect  a  sewer  to  be  constructed,  with  a 
sewer  already  constructed  within  the  limits  of  the  adjoining  city  or 
town,  or  upon  what  terms  they  may  construct  such  joint  sewer  to  be  used 
jointly  in  such  cities  or  towns. 

See  section  3798. 

3760.  Agreement,  record,  committee. — 2.  After  such  contiguous  mu- 
nicipalities have  entered  into  an  agreement,  as  set  out  in  section  1,  each 
municipality  shall  spread  such  agreement  of  record  in  its  own  record 
books.  And  each  municipality  shall  appoint  a  committee  of  three  mem- 
bers of  its  own  body,  and  with  the  assistance  of  the  city  civil  engineer 
shall  prepare  plans  and  specifications  for  the  construction  of  such  work 
as  theretofore  agreed  upon,  and  each  committee  shall  report  the  same  to 
the  proper  municipality,  which  shall  either  accept  or  reject  the  same.  K 
rejected  such  municipalities  may  refer  the  same  back  to  said  committee 
for  further  action  and  report  thereon. 
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3761.  Cost,  assessment,  payment. — 3.  If  such  work  agreed  upon,  as 
provided  in  section  1,  is  to  be  constructed  and  paid  for  by  both  such 
municipalities  in  such  proportion  as  is  provided  for  in  such  agreement 
entered  into,  each  municipality  shall  declare  how  much  of  the  costs  of 
construction  shall  be  paid  for  by  the  municipality  and  shall  define  by 
metes  and  bounds  the  territory  in  its  own  limits,  which  is  to  be  assessed 
for  its  proportionate  share  as  each  lot  or  piece  of  land  within  its  limits 
may  be  benefited.  If  but  one  municipality  is  to  pay  for  such  work, 
then  such  municipality  only  shall  fix  such  metes  and  bounds  and  declare 
what  part,  if  any,  the  municipality  shall  pay. 

3762.  Advertising  for  bids,  contract. — 4.  After  such  metes  and 
bounds  are  fixed,  and  cost  and  expense  distributed  as  in  section  3  pro- 
vided for,  in  case  the  improvement  is  to  be  made  jointly  by  such  munici- 
palities, thc^  committee  as  provided  for  in  section  2  shall  advertise  for 
bids  for  the  construction  thereof,  by  advertising  for  bids  in  one  paper 
in  each  municipality  for  the  construction  of  such  work,  which  publica- 
tion shall  be  by  one  insertion  for  three  successive  weeks  in  each  of  such 
papers,  stating  time,  when  and  where,  bids  in  writing  will  be  received, 
and  the  contract  for  such  work  will  be  let,  which  time  shall  be  not  less 
than  three  days  from  the  last  publication.  Such  committee  shall  award 
the  contract  to  the  lowest  responsible  bidder,  and  may  reject  any  or 
all  bids,  and  report  the  same  to  the  municipality  for  adoption  or  rejec- 
tion. 

3763.  Separate  contracts,  bond. — 5.  After  such  municipality  or  mu- 
nicipalities, as  the  case  may  be,  has  accepted  and  approved  such  contract, 
each  municipality  shall  enter  into  a  separate  contract  with  such  con- 
tractor, pay  him  the  amount  as  provided  for  in  section  3  of  this  act; 
such  contractor  to  give  a  good  and  suflScient  bond  with  security  ap- 
proved by  such  municipality  for  the  faithful  performance  of  his  con- 
tract to  be  done  under  the  superintendence  of  such  civil  engineer  or 
engineers,  as  such  municipality  may  select. 

3764.  Assessments,  notice,  hearing,  objections. — 6.  After  such  con- 
tract is  let  and  approved  by  the  common  council  or  board  of  trustees, 
as  the  case  may  be,  the  common  council  or  board  of  trustees  shall 
refer  the  same  to  the  civil  engineers  and  the  committee  of  three  of 
their  members,  who  shall  examine  the  territory  within  the  metes  and 
bounds,  and  shall  estimate  to  what  extent,  if  any,  each  lot  or  parcel 
of  land  within  such  limit  is  benefited,  and  shall  assess  each  lot  or  parcel 
of  land  with  its  proportionate  share  of  the  cost  of  such  improvement 
as  such  lot  or  parcel  of  land  may  be  benefited  thereby.  And  after  such 
assessment  is  completed  they  shall  give  notice  by  three  publications,  one 
each  week  for  three  successive  weeks,  in  some  weekly  newspaper  pub- 
lished in  such  city  or  town,  stating  in  such  notice  the  time  and  place 
where  they  will  meet  to  hear  objections  to  such  assessments,  but  such 
hearing  shall  not  be  had  until  after  the  proper  offieers  have  certified 
that  such  contract  has  been  fully  executed  and  the  improvement  com- 
pleted in  accordance  therewith.    Such  meeting  shall  be  no  earlier  than 
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three  days  from  the  last  publication.  All  objections  must  be  in  writ- 
ing. Such  committee  shall  give  all  persons  filing  such  objections  a  fair 
hearing  of  all  evidence  offered,  and  may  change  or  modify  such  assess- 
ments as  they  may  see  fit,  and  report  the  assessment  as  approved  by 
them,  or  a  majority  of  them,  to  the  proper  municipality.  The  common 
council  of  such  city,  or  the  board  of  trustees  of  such  town,  shall  con- 
sider and  act  upon  said  report  within  five  (5)  days  after  receiving  the 
sai&e  and  may  change  or  modify  the  same,  if  deemed  necessary,  and 
when  so  amended,  if  deemed  necessary,  shall  confirm  the  same  and  make 
the  assessment,  which  assessment  shall  be  certified  to  the  treasurer  of 
such  municipality  and  filed  in  his  office,  and  which  shall  order  the  same 
entered  of  record  and  have  the  clerk  certify  the  original  to  the  treasurer 
of  the  municipality. 

3765.  Lien  of  assessments,  payment,  collection. — 7.  The  assessments, 
as  in  this  act  provided  for,  shaH  be  due  and  payable  as  soon  as  the  as- 
sessments, as  made  under  section  six,  are  filed  in  said  treasurer's  office, 
which  assessment  shall  be  a  prior  lien  to  all  other  liens,  except  liens 
for  taxes.  If  such  assessments  are  not  paid  within  sixty  days  from  the 
time  of  filing  said  assessment  in  the  treasurer's  office  of  the  proper  mu- 
nicipality, said  treasurer  shall  proceed  to  collect  the  same  as  taxes  are 
collected  by  sale  and  distraint.  The  said  assessment  shall  be  his  war- 
rant of  authority. 

3766.  Liability  of  city.— 8.  The  city  shall  not  be  liable  to  the  con- 
tractor for  the  construction  of  any  such  work,  except  as  by  this  act 
provided  for. 

TOWNS. 

ORGANIZATION 

[Acts   1905,  p.   219.     In  force  April    15    1905.] 

3767.  Survey  and  map. — 1.  That  persons  intending  to  make  appli- 
cation for  the  incorporation  of  a  town,  as  hereinafter  provided,  shall 
cause  an  accurate  survey  and  map  to  be  made  of  the  territory  proposed 
to  be  embraced  within  the  limits  of  such  town.  Such  survey  shall  be 
made  by  a  practical  surveyor,  and  shall  show  the  courses  and  distances 
of  the  boundaries  of  such  territoiy,  and  the  quantity  of  land  contained 
therein ;  and  the  accuracy  of  the  survey  and  map  shall  be  verified  by  the 
affidavit. of  the  surveyor,  written  thereon  or  attached  thereto. 

Sections  1  to  37  inclusive  constitute  the  first  portion  of  the  act  of  1905,  providing 
for  the  organization  of  municipal  corporations  and  defining  the  duties  and  powers 
thereof. 

See  sections  4314-4341,  Bums'  R.  S.  1901,  for  prior  statutes  regulating  the  gorern- 
ment  of  towns,  and  notes  to  such  eeotions. 

3768.  Census. — 2.  Such  persons  shall  also  cause  an  accurate  census 
to  be  taken  of  the  resident  population  of  such  territory,  as  it  may  be 
on  some  day  not  more  than  thirty  days  previous  to  the  time  of  present- 
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ing  such  application  to  the  board  of  commissioners,  as  hereinafter  pro- 
vided; which  census  shall  exhibit  the  name  of  every  head  of  a  family 
residing  within  such  territory  on  such  day,  and  the  number  of  persons 
then  belonging  to  every  such  family;  and  the  census  shall  be  verified 
by  the  affidavit  of  the  persons  taking  the  same. 

See  note  to  section  4316,  Burns'  R.  S.  1901. 

InitiaJa  may  be  used  for  christian  names  of  persons  in  taking  a  census,  and  the 
omission  of  a  few  heads  of  families  will  not  vitiate  the  proceedings.  Stembel  v. 
Bell,  161  Ind.  323. 

3769.  Survey,  map  and  census  made  public. — 3.  Such  survey,  map 
and  census,  when  completed  and  verified,  shall  be  left  at  some  convenient 
place  within  such  territory,  for  examination  by  those  having  an  interest 
in  the  organization  of  such  town,  for  a  period  of  not  less  than  twenty 
days  before  the  presentation  of  the  application  to  the  board  of  com- 
missioners of  the  county.  Notice  of  the  intention  to  present  such  appli- 
cation and  of  the  place  where  the  same  is  left  for  examination,  shall 
be  given  by  publication  once  in  some  newspaper  published  within  such 
territory,  if  any  there  be,  and,  if  not,  by  posting  in  three  public  places 
therein,  which  notice  by  publication  or  posting  shall  be  given  not  less 
than  twenty  days  before  the  first  day  of  the  regular  session  of  the  board 
of  commissioners  at  which  such  application  is  to  be  presented. 

3770.  Application  to  county  commissioners. — L  Such  application 
shall  be  by  petition  to  the  board  of  commissioners  of  the  county  in 
which  territory  or  the  greater  part  thereof  is  situated,  which  petition 
shall  be  subscribed  by  not  less  than  one-third  of  the  whole  number  of 
the  qualified  voters  residing  within  such  territory,  as  shown  by  such 
census.  The  petition  shall  set  forth  the  boundaries  of  the  territory', 
the  quantity  of  land  embraced  therein  and  the  resident  population,  and 
shall  be  duly  verified  by  one  or  more  of  the  petitioners.  Such  petition, 
together  with  the  survey,  map  and  census,  shall  be  filed  with  the  county 
auditor  at  or  before  the  time  indicated  in  the  notice  of  application,  and 
shall  by  such  auditor  be  presented  to  such  county  board,  and  be  acted 
upon  by  the  board  as  soon  thereafter  as  the  same  can  be  considered. 

Notice  of  the  filing  of  a  petition  with  a  county  board  for  the  incorporation  of  a 
town  is  not  required.     Stembel  v.  Bell,  161  Ind.  323. 

3771.  Hearing  and  order. — 5.  The  board  of  commissioners,  in  hear- 
ing such  application,  shall  first  require  proof  that  the  survey,  map  and 
census  were  subject  to  examination  in  the  manner  and  for  the  time 
required  by  section  three  of  this  act,  and  that  the  notice  in  said  sec- 
tion prescribed  was  duly  given;  and  if  such  board  be  satisfied  that  the 
requirements  of  this  act  have  been  fully  complied  with,  it  shall  make 
an  order  declaring  that  such  territory  shall,  with  the  assent  of  the  qual- 
ified voters  thereof,  as  hereinafter  provided,  be  an  incorporated  town, 
by  the  name  speotfied  in  such  application,  provided  such  name  diflfer 
from  that  of  every  other  town  in  the  state ;  and  the  board  shall  include 
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in  such  order  a  requirement  for  notice  of  a  meeting  of  the  qualified 
voters  resident  in  the  territory,  at  a  convenient  place  therein,  to  be 
named  by  the  board,  and  on  a  day  within  one  month  after  such  order, 
to  determine  whether  such  territory  shall  be  an  incorporated  town. 

See  notes  to  section  4318,  Burns'  R.  S.  1901. 

Defects  in  the  organization  of  towns  which  are  not  jurisdictional  may  be  cured 
by  special  legislative  acts.     Stembel  v.  Bell,  161  Ind.  323. 

3772.  Notice  to  voters — County  auditor. — 6.  The  county  auditor,  in 
pursuance  of  such  order  of  the  board,  shall  give  ten  days'  notice  of  such 
meeting  of  the  electors,  by  publication  in  a  newspaper,  if  one  be  printed 
in  such  territory;  and,  if  not,  by  posting  copies  of  such  notice  in  not 
less  than  ten  public  places  in  such  proposed  incorporated  town,  at  least 
ten  days  before  such  meeting. 

3773.  Polls — ^How  long  open.— 7.  At  the  meeting  of  the  qualified 
voters,  as  herein  provided,  polls  shall  be  opened  at  nine  o'clock  in  the 
forenoon  of  such  day,  and  shall  be  kept  open  until  four  o'clock  in  the 
afternoon,  when  they  shall  be  closed. 

3774.  Election  board. — 8.  The  voters  at  such  meeting  shall  first 
proceed  to  the  election  of  three  of  their  number  as  inspectors.  Such 
inspectors,  after  being  duly  chosen  and  qualified,  and  after  having  se- 
lected one  of  their  number  as  clerk,  shall,  without  delay,  proclaim  to 
the  meeting  that  the  polls  are  open,  and  that  they  are  ready  to  receive 
the  ballots  of  the  voters. 

3776.  Election— EfFect— Expenses. — 9.  The  qualified  voters  of  such 
territory  shall  vote  by  ballots  having  thereon  the  word  **Tes"  and  the 
word  ''No."  The  inspectors  shall  make  a  statement  showing  the  vote 
as  in  case  of  other  elections,  and  shall  return  the  same  to  the  county 
auditor,  to  be  laid  before  the  board  of  commissioners  at  its  next  regu- 
lar or  adjourned  session,  or  at  any  session  called  for  that  purpose.  If 
the  board  be  satisfied  of  the  legality  of  the  election,  and  that  a  majority 
of  the  ballots  are  in  favor  of  incorporation,  it  shall  make  an  order  de- 
claring that  such  town  has  been  incorporated  by  the  name  adopted, 
which  order  shall  embrace  a  copy  of  the  inspectors'  return  and  be  con- 
clusive of  such  incorporation  in  all  suits  by  or  against  such  corporation ; 
and  the  existence  of  such  town,  by  the  name  and  style  aforesaid,  shall 
thereafter  be  judicially  taken  notice  of  in  all  courts  and  places  in  this 
state,  without  specially  pleading  or  proving  the  same.  If  the  commis- 
sioners find  that  a  majority  of  the  ballots  are  against  incorporation  they 
shall  so  declare,  and  no  further  proceedings  shall  be  had  in  relation 
to  such  matter.  An  appeal  may  be  taken  to  the  circuit  court  from 
the  action  of  the  board  declaring  or  refusing  to  declare  that  such  town 
has  been  incorporated.  In  case  the  town  is  not  incorporated,  all  costs 
and  expenses,  including  expenses  of  election  and  appeal,  if  any  be  had, 
shall  be  paid  by  the  petitioners,  who  on  filing  their  application  shall 
also  file  a  bond,  payable  to  the  State  of  Indiana  for  the  use  of  the  board 
of  commissioners  of  the  county,  and  to  the  approval  of  such  board,  con- 
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ditioned  for  the  pajTnent  of  all  such  costs  and  expenses.  In  case  the 
town  is  incorporated,  all  such  costs  and  expenses  shall  be  paid  by  the 
town. 

See  notes  to  section  4322,  Burns'  R.  S.   1901. 

3776.  Ward  boundaries. — 10.  Such  inspectors,  when  such  town  has 
been  by  the  county  board  declared  incorporated,  shall  at  once  proceed 
to  divide  the  town  into  not  less  than  three,  nor  more  than  seven  wards, 
having  due  regard  to  the  equitable  apportionment  of  population  among 
the  same,  and  the  convenience  and  contiguity  of  the  wards.  There- 
after the  trustees  of  any  town  incorporated  under  this  act,  may  at  any 
time  sixty  days  or  more  preceding  the  election  for  town  oflScers,  redis- 
trict  the  town  in  like  manner. 

3777.  Corporation  election — ^Notice. — 11.  After  such  town  has  been 
divided  into  wards,  such  inspectors  shall  immediately  give  ten  days' 
notice,  by  publication  in  a  newspaper,  if  one  be  printed  within  such 
town,  or,  if  there  be  no  such  newspaper,  by  posting  such  notice  in 
one  public  place  in  each  ward,  of  an  election  to  be  held  in  such  town, 
for  the  purpose  of  electing  officers  thereof,  naming  in  such  notice  the 
place  where  and  the  day  when  such  election  shall  be  had.  Such  place 
shall  be  at  some  convenient  location  in  the  town  and  such  day  shall 
be  within  twenty  days  from  the  publication  or  posting  of  such  notice. 
Every  subsequent  notice  of  election  shall  be  given,  in  like  manner,  by 
the  clerk  of  the  town. 

3778.  Election  inspectors. — 12.  Such  inspectors  shall  preside  at  such 
first  election  and  be  inspectors  thereof.  They  shall  receive  and  canvass 
the  votes,  and  shall  immediately  thereafter,  and  before  adjourning, 
declare  the  election  of  the  officers  so  chosen,  deliver  to  such  officers 
certificates  of  their  election,  and  make  out  and  file  with  the  clerk  of 
the  circuit  court  of  the  county  in  which  such  town  is  situated  the  cer- 
tified statement  of  election  provided  for  in  section  fifteen  of  this  act.  At 
all  subsequent  town  elections  one  inspector  for  each  voting  precinct  shall 
be  appointed  by  the  board  of  town  trustees,  and  the  judges  and  other 
officers  of  each  election  board  shall  be  selected  as  provided  by  law  for 
the  selection  of  the  officers  of  township  election  boards. 

3779.  Election  precincts. — 13.  In  town  elections,  after  the  first  elec- 
tion, the  election  precincts  shall,  so  far  as  practicable,  be  the  same  as 
those  fixed  for  general  elections;  and  the  opening  and  closing  of  the 
polls  and  all  other  matters  relating  to  such  town  elections  shall  be  con- 
ducted in  conformity  with  the  provisions  of  the  general  election  laws 
applicable  thereto. 

3780.  Elective  officers — ^Terms. — 14.  The  elective  officers  of  eveiy 
town  shall  be  one  trustee  from  each  ward ;  and  also  a  clerk  and  treasurer 
for  the  town  at  large:  Provided^  That  each  trustee  shall  be  voted  for 
by  all  the  electors  of  the  town,  but  shall  be  a  resident  of  the  ward 
for  which  he  is  elected :  And  provided^  further,  That  nothing  herein  con- 
tained shall  prevent  the  respective  offices  of  clerk  and  treasurer  from 
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being  held  by  the  same  person.  The  officers  chosen  at  the  first  election, 
hereinbefore  provided  for,  shall  hold  their  offices  until  the  first  Monday 
of  January  following  the  next  regular  town  election,  and  until  their 
successors  are  elected  and  qualified.  On  the  first  Tuesday  after  the  first 
^londay  in  November,  in  the  year  1905,  and  on  the  same  day  every  four 
years  thereafter,  there  shall  be  held  an  election  in  each  tovm  in  this 
state  for  the  election  of  the  elective  officers  of  such  town;  and  there 
shall  be  no.  election  in  any  town  prior  to  that  date,  save  only  the  first 
town  election  provided  for  on  the  organization  of  towns.  The  officers 
elected  on  the  first  Tuesday  after  the  first  Monday  in  November,  1905. 
shall  hold  their  respective  offices  from  the  termination  of  the  terms  of 
their  respective  predecessors  until  the  hour  of  twelve  o'clock  noon  of 
the  first  Monday  in  January,  1910;  and  they  shall  be  ineligible  to  be 
re-elected,  respectively,  to  the  same  offices  at  the  election  to  be  held  on 
the  first  Tuesday  after  the  first  Monday  in  November,  1909.  At  the  ex- 
piration of  the  terms  of  the  present  incumbents  as  elected  by  the  law 
heretofore  in  force,  and  following  the  election  and  qualification  of  the 
officers  elected  at  such  regular  town  election  on  the  first  Tuesday  after 
the  first  Monday  of  November,  1905,  all  town  officers  then  in  office  shall 
forthwith  turn  over  their  respective  offices  to  their  successors  so  elected 
and  qualified,  together  with  all  papers,  property  and  effects  in  their 
custody  as  such  town  officers,  and  shall  thereupon  vacate  such  offices, 
and  the  terms  of  such  new  officers  shall  continue  until  12  o'clock  at 
noon  of  the  first  Monday  of  January,  1910,  and  thereafter,  the  terms 
of  all  town  officers  elected  at  any  regular  election  shall  begin  at  noon 
on  the  first  Monday  of  January  following  their  election  and  qualification, 
and  shall  continue  four  years  thereafter;  and  every  such  officer  shall 
be  ineligible  to  re-election  to  the  same  office  in  any  period  of  eight  years. 
In  all  towns  of  the  State  of  Indiana  where  by  law  heretofore  in  force 
an  election  for  such  elective  town  officers  would  occur  prior  to  the  elec- 
tion in  November,  1905,  hereinbefore  provided  for,  such  prior  elections 
shall  not  be  held  and  the  present  officers  of  such  towns  shall  continue 
in  office  until  12  o'clock  at  noon  on  the  first  Monday  in  January,  1906, 
at  which  time  the  terms  of  such  officers  shall  terminate  and  the  terms 
of  the  officers  elected  under  the  provisions  of  this  act  shall  begin. 
Stee  notes  to  section  4330,  Burns*  R.   S.   1901. 

3781.  When  elected— Tie  vote— Certificate. — 15.  The  persons  in  each 
ward  receiving  the  greatest  number  of  votes  as  trustees  of  such  wards, 
respectively,  shall  be  declared  elected  as  such  trustees;  and  the  persons 
receiving  the  greatest  number  of  votes,  respectively,  for  clerk  and  treas- 
urer, as  designated  by  the  ballot  for  such  office,  shall  be  declared  so 
elected.  And  if  two  or  more  persons  shall  have  an  equal  and  the  highest 
number  of  votes  for  any  of  such  offices,  the  inspectors  of  such  election 
shall  forthwith  determine,  by  lot,  which  of  them  shall  be  declared  elected. 
And  it  shall  be  the  further  duty  of  such  inspectors  to  make  a  certified 
statement,  over  their  own  signatures,  of  the  persons  elected  to  fill  the 
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several  offices  in  such  town,  and  to  file  the  same  with  the  clerk  of  the 
circuit  court  of  the  county,  within  ten  days  from  the  day  of  such  elec- 
tion. And  no  act  or  ordinance  of  any  board  of  trustees  chosen  at  any 
such  election  shall  be  valid  until  the  provisions  of  this  section  are  sub- 
stantially complied  with. 

See  notes  to  section  4331,  Burns*  R  S.   1901. 

3782.  Clerk  circuit  courts— Record— Fee.— 16.  It  shall  be  the  duty  of 
the  clerk  of  the  circuit  court  of  the  proper  county  forthwith  to  make  a 
record  of  such  certified  statement  of  election;  for  which  service  there 
shall  be  paid  the  same  fee  is  allowed  for  similar  services  of  such  clerks  in 
other  cases. 

3783.  Vacancy  in  board. — 17.  A  vacancy  occurring  in  the  board  of 
town  trustees,  or  in  any  other  elective  ofiice  of  such  corporation,  shall  be 
filled  by  appointment,  at  a  special  meeting  of  the  trustees  called  for  that 
purpose ;  but  such  appointment,  if  to  fill  a  vacancy  in  the  ofl&ce  of  trustee, 
shall  be  made  from  the  ward  in  whch  the  vacancy  occurred,  and  no  ap- 
pointment shall  extend  beyond  the  first  Monday  of  January  following 
the  next  regular  election  provided  for  in  this  act. 

3784.  President — Oath — ^Appointment  of  marshal. — 18.  The  board  of 
trustees,  elected  as  aforesaid,  shall  choose  a  president  from  their  own 
body;  and  such  trustees  and  other  oflScers  elect,  shall,  within  ten  dajrs 
after  such  election,  take  and  subscribe,  before  some  person  authorized 
to  administer  the  same,  the  usual  oath  or  afiirmation  for  the  faithful  per- 
formance of  the  duties  of  their  respective  oflBces.  The  board  of  trustees 
shall  also  appoint  a  marshal,  who  shall  be  the  chief  police  oflScer  of  such 
town,  and  who  may  also  be  required  to  act  as  street  commissioner  and 
chief  of  the  fire  force,  or  either.  He  shall  serve  during  the  pleasure  of 
the  board. 

3785.  Corporate  name  of  town. — 19.  The  president  and  trustees  of 
such  town,  and  their  successors  in  office,  shall  constitute  a  body  politic 

and  corporate,  by  the  name  of  the  '*Town  of ,"  according 

to  the  name  of  such  town,  and  by  such  name  shall  have  authority  to  prose- 
cute and  defend  suits  to  which  such  town  is  a  party. 

3786.  Towns  heretofore  organized. — 20.  All  towns  heretofore  organ- 
ized by  virtue  of  laws  enacted  under  the  present  constitution  shall  be 
governed  by  the  provisions  of  this  act.  Any  town  heretofore  incorpo- 
rated, under  a  charter  granted  prior  to  the  adoption  of  the'present  consti- 
tution, may,  by  a  resolution  of  the  board  of  trustees  or  other  municipal 
board  thereof,  entered  upon  the  record  book  of  the  corporation,  become 
incorporated  under  this  act;  but  such  resolution  shall  be  deemed  a  sur- 
i^nder  of  all  the  rights  and  franchises  acquired  under  any  former  act  of 
incorporation  or  acts  amendatory  or  supplementary  thereto.  A  copy  of 
such  resolution  shall  be  filed  with  the  clerk  of  the  circuit  court  of  the 
proper  county,  and  entered  by  him  of  record  in  the  civil  order  book  of 
such  court.  Trustees  and  other  officers  of  such  incorporated  towns,  by 
whatever  name  designated,  performing  duties  of  a  like  nature  to  those 
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required  of  officers  created  by  this  act,  shall  continue  to  be  the  officers  of 
such  towns,  by  the  names  as  specified  in  this  act,  until  superseded  by  the 
officers  elected  at  the  next  ensuing  regular  election,  or  duly  appointed 
thereafter. 

3787.  Debts  not  afFected. — 21.  No  debt  or  liability  due  to  or  from  any 
incorporated  town  shall  be  impaired  by  reason  of  such  town  being  brought 
within  the  provisions  of  this  act  and  becoming  incorporated  under  it. 

DISSOLUTION  OF  TOWN— CHANGE  OP  NAME. 

3788.  Dissolution  proceedings.— 22.  Whenever  a  petition,  signed  by 
not  less  than  two-thirds  of  all  the  legal  voters  of  any  incorporated  town, 
is  presented  to  the  board  of  trustees  of  such  town,  duly  sworn  to  by  one 
or  more  of  such  petitioners,  asking  for  the  dissolution  of  the  corporation, 
or  for  the  change  of  its  name,  and  in  such  petition  setting  forth 'the 
reasons  therefor,  the  trustees  shall,  if  they  deem  the  reasons  stated  suffi- 
cient, cause  an  election  by  the  legal  voters  of  the  town  to  be  held,  to  de- 
termine whether  the  prayer  of  the  petition  shall  be  granted.  Such  peti- 
tion shall  be  filed  with  the  town  clerk,  and  the  petitioners  shall  also  file 
therewith  a  census  of  all  the  legal  voters  of  the  tovm,  which  shall  be  taken 
within  ten  days  prior  to  the  filing  of  the  same  and  shall  embrace  only  the 
names  of  such  legal  voters  as  may  reside  therein  at  the  time  the  census 
is  taken.  The  person  taking  such  census  shall  attach  thereto  his  affidavit 
that  the  same  is  correct.  On  the  filing  of  such  petition  and  census,  the 
clerk  shall  give  notice  of  such  filing  and  of  the  day  of  hearing  the  same ; 
which  notice  shall  be  by  publication  twice  in  a  newspaper  of  general  cir- 
culation printed  in  such  town,  the  last  of  which  publications  shall  be  not 
less  than  ten  days  before  such  hearing;  and  if  there  be  no  newspaper 
printed  in  the  town,  then  in  a  newspaper  published  at  the  county  seat 
of  the  county  in  which  such  town  is  located,  and  by  posting  copies  thereof 
in  at  least  one  public  place  in  each  of  the  wards  of  such  town.  The  board 
of  trustees  shall,  at  the  time  named  in  such  notice,  hear  and  consider  such 
petition  and  census,  and  shall  also  consider  all  statements,  oral  and  writ- 
ten, that  may  be  presented  at  such  meeting  both  in  favor  of  and  in  oppo- 
sition to  the  granting  of  such  petition.  Thereupon  the  board  shall  deter- 
mine whether  the  reasons  advanced  by  such  petitioners  are  sufficient  to 
justify  the  submission  of  the  question  of  dissolution  or  change  of  name 
to  the  voters  of  the  town  for  their  decision.  Any  voters  who  signed  the 
petition  may.  before  such  determination  by  the  board,  withdraw  their 
names  therefrom,  and  no  names  so  withdrawn  shall  be  counted  by  the 
trustees  in  ascertaining  whether  the  petition  has  been  signed  by  the  num- 
ber of  voters  required  by  this  section.  If  the  board  finally  determine  to 
submit  the  question  as  to  the  dissolution  or  change  of  name  of  such  cor- 
poration to  the  voters  of  the  town  for  their  decision,  it  shall  fix  the  time 
of  holding  an  election  for  that  purpose,  of  which  election  the  clerk  shall 
ffive  at  least  twenty  days'  notice,  which  notice  as  to  publication  and 
posting  shall  be  given  in  the  manner  hereinbefore  provided  for  notice  of 
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the  filing  and  hearing  of  such  petition.  Such  election  shall  be  held  in  the 
several  precincts  of  such  town  and  return  thereof  made  to  the  board  of 
trustees  as  in  case  of  other  elections.  The  voters  shall  vote  by  ballot  on 
the  question  so  submitted  to  them,  **Yes''  or  **No.''  If  two-thirds  of  all 
the  votes  so  cast  shall  be  in  the  aflBrmative,  and  four-fifths  of  all  the  legal 
voters  of  the  town,  as  shown  by  the  census  taken,  shall  have  voted,  the 
question  so  submitted  shall  be  regarded  as  determined  in  the  affirmative ; 
and,  within  four  days  after  the  canvass  of  the  vote  by  the  trustees,  a 
statement  of  all  the  votes  cast  at  the  election,  affirmative  and  negative, 
shall  be  prepared  by  the  town  clerk,  signed  by  the  trustees  and  attested 
by  the  clerk,  and  filed  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  such  town  is  situated.  If  the  vote  be  in  favor  of  a  change 
of  name,  the  name  of  the  town  shall  be  changed,  accordingly,  from  and 
after  the  expiration  of  thirty  days  from  the  date  of  filing  such  report  in 
the- office  of  the  clerk  of  the  circut  court.  If  the  vote  be  in  favor  of  a  dis- 
solution of  the  corporation,  such  town  shall,  at  the  expiration  of  six  months 
from  the  filing  of  such  report  in  the  office  of  the  clerk  of  the  circuit  court, 
cease  to  be  a  corporation;  and  the  property  owned  by  the  corporation, 
after  payment  of  debts  and  liabilities,  shall  be  disposed  of  in  such  manner 
as  a  majority  of  the  voters  of  the  town,  at  any  special  election  therefor, 
may  direct;  but  no  such  dissolution  shall  aflfect  the  rights  of  any  person 
in  any  contract  to  which  such  corporation  is  a  party.  In  case  the  prayer 
of  the  petition  shall  not  be  granted,  all  costs  and  expenses  incurred  there- 
by, including  the  expenses  of  such  election,  if  held,  shall  be  paid  by  the 
petitioners,  who,  on  filing  their  petition  and  census  shall  give  a  bond, 
payable  to  the  board  of  trustees,  to  the  approval  of  the  board,  and  in  such 
sum  as  the  board  may  direct,  for  the  payment  of  all  such  costs  and  ex- 
penses. Any  person  aggrieved  by  the  action  of  the  board  of  trustees  on 
such  petition  and  census,  or  the  result  of  such  election,  may  appeal  to  the 
circuit  court  of  the  county  in  which  such  town  is  situated,  within  thirty 
days  therefrom,  by  giving  to  the  board  written  notice  of  such  appeal  and 
by  filing  with  the  town  clerk  a  bond,  with  surety  to  the  approval  of  the 
board,  in  the  sum  of  five  hundred  dollars,  conditioned  that  such  appeal 
will  be  duly  prosecuted  and  all  costs  thereof  be  paid  if  the  appeal  be  de- 
cided against  such  appellants.  The  clerk  shall  thereupon  file  in  the  office 
of  the  clerk  of  the  circuit  court  a  transcript  of  all  proceedings,  together 
with  all  papers  in  the  case,  anfl  no  further  action  shall  be  taken  by  the 
board  until  such  appeal  be  heard  and  determined.  Such  appeal  shall  be 
heard  by  the  circuit  court  without  a  jury.  There  may  be  a  change  of 
venue  from  the  judge,  but  not  from  the  county  . 

DUTIES  OF  TOWN  OFFICERS. 

3789.  Bonds  of  officials. — 23.  The  clerk,  treasurer  and  marshal  shall, 
within  ten  days  from  their  election  or  appointment,  each  and  severally 
jrive  bond,  payable  to  the  State  of  Indiana,  with  surety  to  the  approval 
of  the  board  of  town  trustees,  in  such  an  amount  each  as  the  board  shall 
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direct ;  but  the  bonds  of  each  of  such  oflScers,  respectively,  shall  be  for  a 
sum  not  less  than  double  the  amount  of  the  estimated  public  funds  that 
shall  come  into  his  hands  at  any  time  during  the  term  of  his  oflSce. 

3790.  Transfers  to  successor. — 24.  All  books,  vouchers,  moneys,  or 
other  property  belonging  to  the  corporation,  and  in  charge  or  possession 
of  any  oflScer  of  the  same,  shall  be  delivered  to  his  successor  when 
qualified. 

3791.  Treasurer,  duties. — 25.  The  treasurer  of  every  incorporated 
town  shall  receive  and  care  for  all  the  funds  of  the  town  and  pay  out  the 
same  only  on  the  order  of  the  board  of  trustees,  and  he  shall  so  keep  his 
accounts  as  to  show  when  and  from  what  sources  all  moneys  paid  to  him 
have  been  derived,  and  to  whom  and  when  such  moneys,  or  any  part 
thereof,  have  been  paid  out.  He  shall,  on  the  first  day  of  each  month, 
file  with  the  town  clerk  for  the  information  of  the  board  of  trustees,  a 
statement  of  the  receipts  and  disbursements  of  the  town  treasury  for  the 
preceding  month,  showing  also  the  balance  in  each  of  the  several  funds 
available  for  the  uses  of  such  town.  The  treasurer's  books,  accounts  and 
vouchers  shall  at  all  time  be  subject  to  the  examination  of  the  board  of 
trustees  or  of  any  person  appointed  by  such  board  for  that  purpose ;  and 
it  is  hereby  made  the  duty  of  such  board  to  examine  the  same  at  a  regular 
meeting  of  the  board,  on  some  day  during  the  month  of  December  in  each 
year,  and  then  to  have  settlement  with  such  treasurer;  which  settlement 
shall  be  entered  in  full  on  the  records  of  such  board. 

See  notes  to  section  4344,  Burns'  R.  S.  1901. 

3792.  Treasurer's  settlement — ^Publication. — 26.  It  shall  be  the  duty 
of  the  board  of  town  trustees,  immediately  after  the  annual  settlement 
with  the  treasurer  of  such  corporation,  to  publish  in  a  newspaper,  if  one 
be  printed  therein,  or,  if  there  be  no  such  newspaper,  then  by  posting  in  at 
least  one  public  place  in  each  ward,  an  exhibit  of  the  receipts  and  ex- 
penditures, specifying  the  sources  of  such  receipts,  what  appropriations 
were  made,  for  what  objects,  and  the  specific  amount  of  each. 

3793.  Clerk — ^Duties  and  powers. — 27.  The  clerk  of  every  town  shall 
have  the  custody  of  the  records,  books  and  papers  of  the  board  of  trus- 
tees ;  he  shall  issue  all  licenses  authorized  by  law,  upon  the  presentation  of 
the  receipt  of  the  treasurer  showing  that  the  money  therefor  has  been 
paid  into  the  town  treasury;  and  shall  also  attend  all  meetings  of  the 
board  and  record  the  proceedings  thereof,  and  perform  all  other  duties 
pertaining  to  his  office  and  required  of  him  by  law  or  the  ordinances  of  the 
town.  Such  clerk  is  authorized  to  administer  oaths,  to  take  depositions 
and  to  take  acknowledgments  of  all  instruments  required  by  law  to  be  ac- 
knowledged ;  and  he  shall  have  custody  of  the  seal  of  the  town. 

See  notes  to  8e<?tion  4346.  Bums.  R.  S.  1901. 

The  act  of  1901,  sections  4346,  4346a,  Burns'  R.  S.  1901,  conferring  judicial  powers 
on  town  clerks  is  constitutional.  Baltimore  R.  R.  Co.  v.  Tomhi  of  Whiting,  161  Ind. 
228. 
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3794.  Marshal— Powers — ^Fees.— 28.  In  executing  the  orders  of  the 
trustees  or  enforcing  the  by-laws  and  ordinances  of  such  town,  the  mar- 
shal shall  possess  the  powers  and  be  subject  to  the  liabilities  conferred  by 
law  upon  constables.  He  shall,  in  addition,  have  the  powers  and  juris- 
diction of  a  constable  throughout  the  county  in  which  such  town  is  situ- 
ated, and  shall  be  entitled  to  the  same  fees  as  a  constable  while  acting  as 
such. 

See  notes  to  section  4349,  Burns'  R.  S.   1901. 

3796.  Deputy  marshals — Powers.— 29.  The  board  of  trustees  of  any 
town  may,  by  ordinance,  authorize  the  marshal  to  appoint  deputy  mar- 
shals, not  exceeding  in  number  one  for  each  ward.  Such  deputies,  in  exe- 
cuting the  ordera  of  the  board  or  enforcing  the  ordinances  of  the  town 
shall  possess  the  powers  and  be  subject  to  the  liabilities  of  the  marshal. 
One  of  such  deputies  may  be  designated  humane  officer,  and  his  duties 
shall  be  the  same  as  those  set  out  in  section  one  hundred  and  seventy-four 
of  this  act  for  humane  officers  in  cities.  The  board  of  trustees  shall  regu- 
late the  amount  of  bond,  compensation  and  term  of  service  of  such  depu- 
ties. They  shall  be  subject  to  the  orders  of  the  marshal,  who  may  dis- 
charge them  at  any  time. 

3796.  Compensation  of  officers — 30.  The  trustees,  clerk,  treasurer  and 
marshal,  respectively,  shall  receive  for  their  services  such  compensation  as 
the  board  of  trustees,  by  ordinance,  may  direct;  and  such  board  shall 
cause  to  be  paid  to  all  other  town  officers  and  employes  a  just  and  reason- 
able compensation  for  their  services. 

POWERS  OF  BOARDS  OF  TRUSTEES. 

3797.  Trustees— Powers  defined. — 31.  The  board  of  town  trustees 
shall  have  the  following  powers : 

First.  To  organize  by  selecting  one  of  their  number  as  president,  with 
the  city  clerk  as  clerk  of  the  board,  and  to  have  a  common  seal  and  alter 
the  same. 

Second.  To  purchase,  hold  and  convey  any  estate,  real  or  personal, 
for  the  use  of  the  corporation,  so  far  as  such  purchase  or  conveyance  may 
be  necessary  to  carry  out  the  objects  contemplated  in  this  act. 

Third.  To  organize  fire  companies,  to  regulate  their  government  and 
the  times  and  manner  of  their  exercises ;  to  provide  all  necessary  appara- 
tus for  the  extinguishment  of  fires ;  to  cause  owners  of  buildings  to  pro- 
vide ladders  and  fire  buckets,  which  are  hereby  declared  to  be  appurte- 
nances to  the  real  estate  and  exempt  from  execution,  seizure  or  sale ;  and 
if  any  such  owner  shall  refuse  to  procure  suitable  ladders  or  fire  buckets, 
after  reasonable  notice,  the  trustees  may  procure  and  deliver  the  same  to 
him,  and,  in  default  of  payment  therefor,  may  recover  of  such  owner  the 
value  of  such  ladders  or  fire  buckets,  by  suit  before  any  justice  of  the 
peace  in  the  proper  township,  and  costs  accrued  thereby;  to  regulate  or 
prohibit  the  storage  of  gun  powder  and  other  dangerous  material;  to 
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direct  the  construction  of  a  place  or  safe  deposit  for  ashes;  and  may, 
under  an  order  entered  upon  the  proper  book  of  the  board,  visit,  or  direct 
the  chief  of  the  fire  force  to  visit  and  examine,  at  all  reasonable  hours, 
dwelling  houses^  lots,  yards,  enclosures  and  buildings  of  every  description, 
to  discover  if  any  of  them  are  in  a  dangerous  condition  and  provide 
proper  remedies  for  such  danger;  to  regulate  the  manner  of  putting  up 
stoves  and  stove-pipes ;  to  prevent  out-fires  and  the  use  of  fireworks  and 
the  discharge  of  firearms  within  the  limits  of  such  corporation,  or  such 
parts  thereof  as  the  board  may  think  proper;  to  compel  the  inhabitants 
of  such  town  to  aid  in  the  extinguishment  of  fires,  and  prevent  its  com- 
munication to  other  buildings,  under  such  penalties  as  are  in  this  act  au- 
thorized ;  to  construct,  purchase  and  preserve  engine-houses,  fire  stations, 
fire  apparatus,  reservoirs,  wells,  pumps  and  other  water-works  for  sup- 
plying such  town  with  water  for  fire  protection  and  other  purposes  and  to 
regulate  the  use  thereof  and  to  levy  taxes  or  issue  bonds  to  be  sold  at  not 
less  than  par  and  to  bear  not  more  than  six  per  cent,  interest  per  annum, 
in  the  payment  of  liabilities  thereby  contracted;  to  establish  fire  limits, 
embracing  so  far  as  practicable  the  business  part  of  the  town,  and  to  pre- 
vent the  erection  of  wooden  buildings  within  such  limits ;  and,  generally, 
to  establish  such  other  measures  of  prudence  for  the  prevention  and  ex- 
tinguishment of  fires  as  the  board  shall  deem  proper. 

Fourth.  To  declare  what  shall  constitute  a  nuisance,  and  to  prevent, 
abate  and  remove  the  same;  and  take  other  measures  for  the  preservation 
of  the  public  health  as  the  board  shall  deem  necessary. 

Towns  can  not  declare  a  thing  to  be  a  nuisance  when  such  thing  is  not  a  nuisance 
in  fact.     Rushville  Gas  Ck>.  v.  Town  of  Morristown,  30  App.  455. 

Fifth.  To  restrain  fowls  and  animals  from  running  at  large,  and  to 
impound  and  sell  the  same. 

Sixth.  To  prohibit  gambling  and  other  disorderly  conduct,  and  to  au- 
thorize the  seizure  and  destruction  of  gambling  apparatus;  to  suppress 
and  prohibit  the  keeping  of  houses  of  ill-fame;  to  punish  intoxication, 
common  prostitutes  and  their  associates,  and  immoderate  driving  and 
riding;  to  regulate  or  prohibit  the  use  of  firearms,  fireworks,  or  other 
things  tending  to  endanger  persons  and  property ;  to  prevent  interference 
with  the  free  use  of  the  streets  and  alleys  of  the  town ;  and  to  preserve 
peace  and  good  order  and  prevent  vice  and  immorality. 

Seventh.  To  license,  regulate  or  restrain  auction  establishments,  street 
auctions,  transient  salesmen,  itinerant  venders  of  goods,  wares  and  mer- 
chandise, of  whatsoever  nature,  whether  denominated  bankrupt  stocks, 
fire  sales,  assignee's  sales,  or  by  any  other  terms  used  for  the  purpose  of 
attracting  trade,  and  whether  managed  by  the  owners  or  by  agents;  also 
hacks,  drays  and  all  vehicles  carrying  passengers  for  hire  or  moving  goods 
or  other  articles  for  pay;  and  all  tables,  alleys,  machines,  devices,  and 
places  for  sports  or  games,  kept  for  hire  or  pay ;  likewise  the  business  of 
pawnbroking ;  also  traveling  peddlers,  public  exhibitions,  and  the  sale  of 
spirituous,  vinous,  malt  and  other  intoxicating  liquors.    A  sum  not  ex- 
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ceeding  the  amount  required  by  the  statutes  of  the  state  for  license  to 
sell  or  retail  intoxicating  liquors  may  be  required  to  be  paid  into  the 
treasury  of  the  corporation  by  the  person  so  licensed  before  receiving 
such  license. 

Eighth.  To  establish  and  regulate  markets  and  build  market  houses, 
and  to  direct  the  location  of  slaughter  houses ;  but  no  town  shall  erect  a 
market  house  or  other  permanent  structure  on  any  street. 

Ninth.  To  lay  out,  open,  change,  pave  and  otherwise  improve  the 
streets,  alleys,  sewers,  sidewalks  and  crossings  of  the  town,  an^  keep  them 
in  repair;  and  also  to  change  or  vacate  such  streets  or  alleys. 

In  order  that  a  town  may  render  a  property  owner  liable  for  the  cost  of  construct- 
ing a  sidewalk,  such  walk  must  be  constructed  under  a  contract  let  by  the  town 
marshal  as  provided  by  statute.     Town  of  Clay  City  v.  Bryson,  30  App.  49(K 

In  an  action  by  a  town  to  recover  the  cost  of  constructing  a  sidewalk,  the  com- 
plaint need  not  aver  that  the  contract  for  the  work  was  in  writing,  nor  is  sucn 
contract  the  foundation  of  the  action.    Drew  v.  Town  of  Geneva,  159  Ind.  364. 

The  statute  providing  for  the  appropriation  of  property  by  towns  for  public  streets 
is  constitutonal.     Pittsburgh  Ry.  Co.  v.  Town  of  Wolcott,  162  Ind.  399. 

The  appointment  of  commissioners  by  a  board  of  town  trustees  upon  a  petition 
for  the  opening  of  a  street  is  a  sufficient  indication  of  the  board  that  public  con- 
venience requires  the  street  to  be  opened.  Pittsburgh  Ry.  Co.  v.  Town  of  Wolcott, 
162  Ind.  399. 

The  failure  of  commissioners  appointed  to  assess  benefits  and  damages  in  pro- 
ceedings to  open  a  street  to  state  in  their  report  the  value  of  the  land  appropriated, 
nor  what  real  estate  would  be  benefited,  is  not  sufficient  cause  for  dismissing  or  vacat- 
ing the  proceedings  when  no  objections  are  made  to  such  report  before  the  town  trus- 
tees nor  in  the  circuit  court.     Pittsburgh  Ry.  Co.  v.   Town  of  Wolcott,  162  Ind.  399. 

If  the  commissioners  fail  to  state  in  their  report  that  any  land  will  be  benefited 
by  the  opening  of  a  street,  it  is  presumed  that  there  were  no  benefits  to  be  assessed 
upon  any  property.    Terre  Haute  Ry.  Co.  v.  Town  of  Flora,  29  App.  442. 

If  a  town  accepts  the  report  of  commissioners  for  the  opening  of  a  street,  the 
damages  assessed  are  to  be  paid  or  tendered  to  the  property  owners  whetiier  any 
benefits  have  been  assessed  against  property  or  not.  Terre  Haute  Ry.  Go.  v.  Town 
of  Flora,  29  App.  442.  , 

If  the  damages  assessed  are  not  paid  or  tendered,  the  opening  of  the  street  may 
be  enjoined.     Town  of  Montgomery  v.  Baltimore  R.  R.  Co.,  29  App.  692. 

If  the  board  of  trustees  does  not  accept  the  report  gf  the  commissioners  as  to  the 
opening  of  a  street  within  twenty  days  after  the  same  is  filed,  the  proceedings  are 
nidlified.     Town  of  Montgomery  v.  Baltimore  R.  R.  Co.,  29  App.  692. 

What  questions  are  to  be  tried  on  an  appeal  in  proceedings  for  the  opening  of  a 
street,  evidence  admissible  on  the  trial  and  on  whom  rests  the  burden  of  proof. 
Terre  Haute  Ry.  Co.  v.  Town  of  Flora,  29  App  442. 

Tenth.  To  appoint  a  street  commissioner,  a  chief  of  the  fire  force  and 
a  marshal ;  and  to  adopt  rules  and  regulations  for  the  government  of  such 
oflScers:  Provided,  That  the  duties  of  any  or  all  of  such  oflScers  may  be 
assigned,  by  ordinance,  to  the  marshal. 

Eleventh.  To  prohibit  the  encumbrance  of  the  streets,  alleys  and  other 
public  grounds  of  the  town,  and  to  forbid  the  riding  or  driving  of  any 
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vehicle  or  animal  on  any  sidewalk  therein,  except  in  the  necessary  act  of 
crossing  the  same. 

Towns  have  power  to  prohibit  the  oonatruction  and  use  of  gates  which  swing 
outward  and  across  sidewalks.    Town  of  Rosedale  y.  Banner,  167  Ind.  390. 

Twelfth.  To  regulate  the  running  of  railroad  trains,  street  and  inter- 
urban  cars  and  all  other  vehicles  on  or  across  the  streets  and  alleys  of  the 
town ;  and  to  compel  all  railroad,  street  car  and  interurban  companies  to 
lay  their  tracks  so  as  to  conform  to  the  established  grades  of  streets  and 
alleys. 

Towns  have  power  to  pass  reasonable  ordinances  regulating  the  speed  of  railroad 
traind  within  their  corporate  limits.  Baltimore  R.  R.  Co.  v.  Town  of  Whiting, 
161  Ind.  228. 

Thirteenth.  To  contract  for  lighting  the  streets  and  other  public 
grounds  of  the  town,  with  gas,  electricity,  or  other  suitable  light:  Pro- 
vided, however,  That  the  board  of  trustees,  by  a  two-thirds  vote  of  all  their 
number,  may,  at  a  special  meeting  of  the  board  called  for  that  purpose,  of 
which  meeting  a  notice  shall  be  given  for  two  weeks  by  publication  in  a 
newspaper,  if  one  be  published  in  such  town,  and,  if  not,  by  posting  in  at 
least  one  public  place  in  each  ward,  cause  to  be  constructed  at  the  ex- 
pense of  the  town  an  electric  light  plant  or  a  gas  plant  for  the  purpose  of 
furnishing  public,  commercial  and  domestic  lights  for  such  town.  For  the 
purpose  of  paying  for  such  plant  the  board  may  issue  the  bonds  of  the 
town  to  an  amount  not  exceeding  the  contract  price  of  the  plant  and  bear- 
ing not  to  exceed  six  per  cent,  interest  per  annum  payable  annually  or 
semi-annually,  and  sell  the  same  at  not  less  than  par  value ;  and  may  pro- 
vide by  ordinance  for  the  control  and  management  of  such  plant. 

Power  of  towns  to  contract  for  the  lighting  of  the  public  streets  and  when  such 
contracts  may  be  enforced.  Town  of  Goeport  v.  Pritchard,  166  Ind.  400;  Meyer  v. 
Town  of  Boonville,  162  Ind.  165. 

Fourteenth.  To  require  any  railroad  company,  operating  a  line  of 
railroild  over  a  street  of  the  town,  to  maintain  a  street  light  at  such  cross- 
ing, to  be  lit  at  night  during  the  passage  of  every  train  and  for  not  less 
than  thirty  minutes  prior  thereto :  Provided,  That  such  board  shall  have 
no  authority  to  require  such  railroad  company  to  maintain  any  different 
kind  of  light  at  such  crossing  from  that  maintained  by  the  town  at  other 
street  crossings. 

Fifteenth.    To  insure  the  public  property  of  the  town. 

Sixteenth.    To  purchase,  lay  out  and  regulate  cemeteries. 

Seventeenth.  To  plant  trees  upon  public  grounds  and  along  the  streets 
of  such  town,  and  provide  for  their  culture  and  preservation ;  to  inclose, 
manage  and  care  for  any  public  square  or  other  common  or  public 
grounds  within  such  corporation ;  and  to  survey,  determine,  regulate  and 
care  for  the  banks,  shores  and  wharves  of  any  stream  within  the  corpo- 
rate limits;  and  to  construct  all  necessary  wharves  and  landings  for 
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steamboats  and  other  vessels  where  such  town  is  situated  on  the  bank  of 
a  navigable  stream,  lake  or  water  course.  Such  trustees  may  also  pur- 
chase and  hold  real  estate  situated  within  or  without  the  corporate  limits 
of  the  town,  to  be  used  as  a  public  park.  And  the  board  shall  have  power 
to  levy  taxes  or  issue  bonds  to  defray  the  expenses  of  purchasing  or  im- 
proving such  park,  to  an  amount  not  exceeding  two  per  centum  of  the 
taxable  value  of  the  property  of  such  town.  If  such  bonds  be  issued  they 
shall  not  be  sold  for  less  than  par  value  and  the  rate  of  interest  thereon 
shall  not  exceed  six  per  cent,  per  annum,  payable  annually  or  semi- 
annually. The  board  shall  provide  annually  for  the  payment  of  the  in- 
terest on  such  bonds  and  for  the  liquidation  thereof  by  such  tax  levy 
therefor  as  may  be  necessary  to  meet  such  interest  and  principal  from  year 
to  year  until  all  such  bonds  are  paid.  And  such  board  shall  have  com- 
plete jurisdiction  over  such  park  and  may  make  all  needful  rules  and 
regulations  for  its  management  and  control. 

Eighteenth.  To  levy  and  have  collected  annual  taxes,  not  exceeding 
fifty  cents  on  the  hundred  dollars  valuation,  on  all  property  subject  by 
law  to  taxation,  and  twenty-five  cents  poll  tax ;  also  a  tax  not  exceeding 
one  dollar  on  each  male  dog  and  two  dollars  on  each  female  dog,  to  be 
paid  by  the  owner  thereof.  Such  board  shall,  in  addition,  have  power  to 
levy  and  have  collected  annual  taxes,  not  exceeding  thirty  cents  on  the 
hundred  dollars  valuation,  on  all  property  subject  by  law  to  taxation, 
for  the  support  of  town  schools. 

Nineeenth.  To  erect  or  provide  such  school  houses  as  may  be  necessary 
for  the  use  of  the  schools  of  the  town,  to  complete  school  houses  in  process 
of  erection  and  provide  for  the  payment  of  the  cost  of  the  same,  to  keep 
all  such  school  houses  in  repair  and  to  provide  fuel  and  other  necessaries 
therefor. 

Twentieth.  To  make  and  establish  such  by-laws,  ordinances  and  regu- 
lations, not  repugnant  to  the  laws  of  this  state,  as  may  be  necessary  to 
carry  into  effect  the  provisions  of  this  act,  and  to  repeal,  alter  or  amend 
the  same  as  they  shall  seem  to  require;  but  every  by-law,  ordinance  or 
regulation  imposing  a  penalty  for  its  violation  shall,  except  in  case  of 
emergency  to  be  declared  therein,  be  published  in  a  newspaper  in  such 
town,  if  one  be  printed  therein,  or  be  posted  in  one  public  place  in  each 
ward  of  such  town,  at  least  ten  days  before  the  same  shall  take  effect. 

Twenty-first.  To  enact  fines,  penalties  and  forfeitures  for  violations 
of  this  act,  or  of  any  by-laws  or  ordinances  of  the  town,  not  exceeding  ten 
dollars  for  any  one  offense,  which  may  be  recovered  in  an  action  in  the 
name  of  the  corporation :  Provided,  That  the  fine  assessed  for  the  viola- 
tion of  any  ordinance  requiring  a  license  may  be  a  sum  equal  to  the 
amount  required  by  the  ordinance  to  be  paid  for  such  license. 

See  eeotiona  3704-37G6,  as  to  powers  of  cities  and  towns. 
See  notes  to  section  4357,  Burns*  R.  S.  1901. 

All  town  ordinances  which  are  enacted  under  the  legislative  poww  possessed  by 
townS^   must   be   published   in   a  newspaper   or   posted   as   required   hy   clause   16   of 
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section  4357,  Bums'   R.   S.    1901,  before  the   same  take  effect.     Meyer  v.   Town  ot 
Boon/viUe,  162  Ind.  165. 

Taxpayers  of  a  town  may  enjoin  the  enforcement  of  invalid  ordinances.  Meyer 
V.  Town  of  Boonville,  162  Ind.  165. 

[Acts  1903,  p.  166.     In  force  March  4,  1903.] 

3798.  Sewer,  connection  with  city. — 1.  That  the  board  of  trustees  of 
any  incorporated  town  in  this  state  which  is  situated  within  the  corporate 
limits  of  any  city,  or  surrounded  thereby,  in  consideration  of  the  right  to 
connect  and  use  any  sewer  which  has  been  or  may  be  constructed  in 
proximity  to  said  incorporated  town  by  the  city  so  surrounding  the  same, 
shall  have  full  power  and  authority  to  enter  into  a  contract  with  such 
city  to  pay  such  proportionate  share  of  the  cost  of  such  sewer  as  may  be 
agreed  upon  between  the  said  board  and  the  city  constructing  said  sewer ; 
and  said  board  shall  have  full  power  and  authority  to  appropriate  and 
pay  out  of  the  general  funds  of  such  incorporated  town  the  sum  so  agreed 
upon.  The  board  of  trustees  shall  be  the  sole  judges  of  the  advisability 
of  making  any  contract  authorized  herein  and  the  reasonableness  of  its 
terms. 

See  flections  3750-3766. 

3799.  Agreements  legalized. — 2.  That  any  agreement  heretofore  en- 
tered into  between  such  incorporated  town  and  any  such  city  in  reference 
to  the  construction  of  any  sewer  is  hereby  ratified  and  confirmed  and  de- 
clared to  be  a  legal  and  valid  obligation  of  such  incorporated  town,  and 
all  acts  of  the  board  of  trustees  of  any  such  town  in  reference  to  any  such 
agreement  are  hereby  ratified,  confirmed  and  made  legal. 

[Acts  1903,  p.  310.     In  force  March  9,  1903.] 

3800.  Aiding  electric  railways.— 1.  That  the  board  of  trustees  of  any 
incorporated  town  in  this  state  having  a  population  of  more  than  twenty- 
two  hundred  and  less  than  twenty-three,  hundred,  by  the  last  preceding 
United  States  census,  shall  have  the  power  to  donate  from  the  general 
funds  of  said  town  a  sum  not  exceeding  ten  thousand  dollars  to  any  elec- 
tric railway  company  which  may  contemplate  building  its  line  of  railway 
through  the  town,  upon  such  terms  and  conditions  as  the  board  of  trustees 
may  order ;  and  the  board  of  trustees  shall  submit  to  a  vote  of  the  qualified 
voters  of  the  town,  at  a  general  or  special  election,  the  question  as  to 
whether  or  not  the  town  shall  donate  to  such  company  a  specified  sum  of 
money  upon  said  terms  and  conditions,  in  which  case  those  in  favor  of 
such  donation  shall  cast  a  ballot  reading  **For  donation,"  and  those 
opposed  shall  cast  a  ballot  reading  ** Against  donation.''  If  the  ma- 
jority of  the  votes  cast  shall  be  in  the  aflSrmative,  the  board  of  trustees 
shall  make  said  donation  upon  such  terms  and  conditions,  which  donation 
may  be  in  money,  or  in  bonds  of  the  town  drawing  interest  either  annu- 
ally or  semiannually,  at  a  rate  not  exceeding  six  per  centum  per  annum, 
the  principal  of  the  bonds  to  be  payable  at  such  times  as  the  board  may 
order,  not  to  exceed  ten  years,  and  each  bond  to  be  signed  by  the  president 
of  the  board  of  trustees  and  attested  by  the  clerk  and  official  seal  of  the 
town. 
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PROSECUTIONS  UNDER  ORDINANCES. 

[Acts  1905,  p.  219.     In  force  April   15.  1905.] 

3801.  Ordinances  —  Prosecutions  —  Imprisonment. — 32.  Any  person 
violating  the  provisions  of  any  town  ordinance,  to  which  there  is  a  penalty 
affixed,  may  be  prosecuted  in  the  name  of  the  town  before  a  justice  of  the 
peace  having  his  office  within  such  town,  or  before  the  circuit  court  of 
the  county,  and  in  case  there  be  no  acting  justice  of  the  peace  within  such 
town,  then  before  any  justice  of  the  peace  in  the  county  in  which  the  town 
is  situated,  upon  a  warrant  issued  by  such  justice,  as  in  case  of  misde- 
meanors ;  and  such  person,  on  conviction,  shall  stand  committed  until  the 
judgment  and  costs  are  paid  or  replevied,  and,  in  default  of  payment  or 
replevy  of  such  judgment  and  costs,  the  defendant,  unless  a  woman,  may 
be  adjudged  and  required  to  pay  the  same  by  manual  labor  upon  the 
streets  or  other  public  works,  of  such  town,  for  which  labor  such  defend- 
ant shall  be  credited  on  such  judgment  and  costs  one  dollar  per  day.  It 
shall  be  the  duty  of  the  marshal,  or  other  such  officer  as  the  board  of  trus- 
tees may  direct,  to  cause  such  defendant  to  work  not  less  than  six  nor 
more  than  ten  hours  per  day,  according  to  the  season,  and  each  evening 
to  return  him  to  the  custody  of  the  keeper  of  the  prison  to  which  such  de- 
fendant was  committed.  Upon  payment,  as  aforesaid,  of  such  judgment 
and  costs,  such  defendant  shall  be  discharged.  Such  marshal  is  hereby 
authorized  and  required  to  perform  all  the  duties  herein  prescribed,  and 
to  use  all  proper  means  thereto ;  and  the  board  of  trustees  is  vested  with 
full  authority  to  pass  by-laws  and  ordinances  for  compelling  the  enforce- 
ment of  such  manual  labor  by  such  defendant.  Such  defendant  may  be 
committed  to  the  town  prison,  or  if  there  be  none,  then  to  the  county  jail 
or  workhouse  of  the  county  in  which  such  town  is  situated ;  and  in  the 
latter  case,  it  shall  be  the  duty  of  the  person  having  charge  of  the  jail  or 
workhouse  to  receive  such  defendant  and  obey  the  judgment  of  the  court 
in  reference  to  him.  For  the  keeping  and  board  of  such  defendant  the 
sheriff  or  keeper  of  such  jail  or  workhouse  shall  receive  such  compensa- 
tion as  is  allowed  for  the  keeping  and  board  of  other  prisoners,  to  be  paid 
by  such  town  on  the  presentation  of  an  itemized  account  therefor;  but 
one  commitment  and  one  discharging  fee  shall  be  charged,  and  the  defend- 
ant may  at  any  time  replevy  and  pay  such  judgment  and  costs,  receiving 
credit  for  any  labor  performed  as  aforesaid. 

See  notes  to  section  4355,  Burns'  R.  S.  1901. 

3802.  Prosecutions,  authority. — ^33.  Whenever  any  suit  shall  be  in- 
stituted by  an  incorporated  town,  such  town  will  not  be  required  to  show 
its  compliance  with  the  provisions  of  this  act  as  to  its  organization  or  as 
to  the  publication  of  its  by-laws  or  ordinances,  unless  the  same  be  con- 
troverted by  affidavit ;  and  in  charging  the  violation  of  any  ordinance,  it 
shall  be  necessary  to  state  only  the  title  of  the  ordinance,  the  date  of  its 
passage,  and  the  number  of  the  section  or  sections  violated. 
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REVENUBS  AND  APPROPRIATIONS. 

3803.  Money,  how  appropriated 34.    All  moneys,  however  derived, 

belonging  to  such  corporation  shall  be  appropriated  only  for  such  objects 
and  the  defraying  of  such  expenses  as  accrue,  or  necessarily  arise,  in  the 
exercise  of  powers  granted  by  this  act.  No  appropriation  shall  be  made 
without  an  order  to  that  effect  entered  upon  a  proper  book,  to  be  kept  for 
that  purpose  by  the  board. 

3804.  Bonds  for  public  buildings. — 35.  Any  incorporated  town  in  this 
state,  having  begun  or  desiring  to  begin  the  erection  of  any  public  build- 
ing to  be  used  as  a  market-place,  engine-house,  school-house,  or  for  any 
other  public  purpose,  and  not  having  the  means  necessary  to  complete 
such  work  may,  by  an  ordinance  passed  by  a  two-thirds  vote  of  all  the 
trustees,  at  a  special  meeting  called  for  that  purpose,  of  which  meeting 
notice  shall  be  given  for  two  weeks,  by  publication  in  a  newspaper,  if  one 
be  published  in  such  town,  and,  if  not,  by  posting  in  at  least  one  public 
place  in  each  ward,  issue  the  bonds  of  the  town  to  an  amount  not  exceed- 
ing ten  thousand  dollars,  to  bear  not  to  exceed  six  per  cent,  interest  per 
annum,  payable  annually  or  semi-annually,  and  to  be  sold  at  not  less 
than  the  par  value.  The  proceeds  of  such  sale  shall  be  used  exclusively 
for  the  erection  and  completion  of  such  public  work.  The  board  shall 
provide  annually  for  the  payment  of  the  interest  on  such  bonds  and  for 
the  liquidation  of  the  principal,  by  such  tax  levy  therefor  as  may  be  nec- 
essary to  meet  such  interest  and  principal  from  year  to  year  until  all  such 
bonds  are  paid. 

3806.  Borrowing  money— Sinking  fund.— 36.  No  town  shall  have 
power  to  borrow  money  or  incur  any  debt  or  liability,  other  than  such  as 
are  authorized  by  this  act,  unless  a  majority  of  the  resident  owners  of  the 
taxable  real  estate  of  such  town  shall  petition  the  board  of  trustees  to 
contract  such  debt,  or  make  such  loan,  stating  the  purpose  and  amount 
thereof.  Such  petition  shall  have  attached  thereto  an  affidavit  verifying 
the  genuineness  of  the  signatures  to  the  same.  Upon  being  satisfied  that 
the  above  provisions  have  been  complied  with  the  board  shall  have  power 
to  incur  such  debt.  And  for  any  obligation  created  in  pursuance  of  such 
petition  the  trustees  shall  add  to  the  tax  levy  of  each  year  successively  a 
sufficient  amount  to  pay  the  annual  interest  on  the  debt  or  loan,  and  also 
a  levy  of  not  less  than  five  cents  on  the  hundred  dollars  to  create  a  sink- 
ing fund  for  the  liquidation  of  the  principal  thereof. 

ASSESSHENT  AND  COLLECTION  OF  TAXES. 

3806.  Taxes— How  fixed  and  collected — 37.  The  assessment  of  real 
and  personal  property  in  every  town,  as  made  and  returned  by  the  town- 
ship and  county  assessors  to  the  county  auditor,  and  as  modified  and  fixed 
by  the  county  board  of  review  and  the  state  board  of  tax  commissioners, 
with  assessments  of  omitted  property  by  county  officers,  as  provideH  by 
law,  shall  constitute  the  assessment  of  such  property  for  town  purposes, 
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in  like  manner  as  for  state,  county  and  township  taxes;  and  all  general 
laws  of  the  state  for  the  uniform  assessment  and  collection  of  taxes,  and 
matters  connected  therewith  or  growing  out  of  the  same,  shall  apply  to 
towns,  so  far  as  the  same  shall  be  applicable,  unless  otherwise  expressly 
provided.  The  county  auditor  of  each  county,  as  soon  as  the  final  yearly 
assessment  of  the  property  of  any  town  in  such  county  has  been  returned 
to  his  oflSce,  shall  immediately  certify  the  total  amount  of  such  assessment 
to  the  town  clerk,  who  shall  lay  the  same  before  the  board  of  trustees 
at  its  next  meeting  thereafter.  Such  board  of  trustees  shall  thereupon, 
by  ordinance,  fix  the  tax  levy  for  the  current  year  for  all  town  purposes. 
A  certified  copy  of  such  ordinance  shall  thereupon  be  by  the  dark  of  such 
town  filed  with  the  county  auditor;  and  such  auditor  shall  enter  such 
taxes  on  the  tax  duplicate  against  all  the  property  and  polls  subject  to 
taxation  within  the  corporate  limits  of  such  town.  The  treasurer  of  such 
county  shall  collect  such  municipal  taxes  upon  such  duplicate  as  other 
taxes  thereon  are  collected,  and  pay  the  same  over  when  collected  to  the 
treasurer  of  such  town.  Such  town  taxes  may  be  paid  in  installments  on 
or  before  the  first  Monday  in  May  and  the  first  Monday  in  November,  in 
like  manner  as  taxes  for  state,  county  and  township  purposes  are  payable, 
and  shall  become  delinquent  in  like  manner  and  be  subject  to  the  same 
penalties  upon  nonpayment  as  other  taxes ;  and  all  provisions  of  law  con- 
cerning the  collection  of  state,  county  and  township  taxes  by  county 
officers,  including  tax  sales,  and  redemption  therefrom,  and  compensation 
of  officers,  shall  apply  to  the  collection  of  town  taxes  by  county  officers 
under  the  provisions  of  this  section.  No  township  assessor,  county  audi- 
tor, county  treasurer  or  other  county  officer,  or  any  deputy  of  any  such 
officer,  shall  receive  for  their  respective  services  in  the  assessment,  levy, 
collection  or  disbursement  of  town  taxes,  or  other  revenues  of  any  town, 
any  fees  or  other  compensation,  save  only  the  salaries  and  fees,  if  any., 
provided  for  them  by  law  as  such  township  or  county  officers.  Where  a 
town  has  been  or  may  hereafter  be  incorporated  more  than  one  year  prior 
to  the  time  fixed  by  law  for  the  assessment  of  real  estate  for  the  purposes 
of  taxation,  it  shall  be  the  duty  of  the  assessor  of  the  township,  or  as- 
sessors of  the  townships,  in  which  such  town  is  situated  to  assess  all  of 
the  real  estate  in  such  town  in  the  manner  provided  by  law  for  the  as- 
sessment of  real  estate  at  the  regular  times  fixed  by  law^  for  such  assess- 
ment. Such  assessment  of  real  estate  and  the  return  thereof  to  the 
county  auditor  shall  be  made  by  the  assessor  at  the  time  he  makes  assess- 
ment and  return  of  personal  property;  and  all  the  provisions  of  law  for 
the  assessment  of  real  estate  shall  be  observed  in  the  making,  reviewing 
and  entry  of  such  assessment  and  the  collection  of  taxes  levied  thereon. 
To  enable  the  assessor  to  make  such  assessment  and  return,  the  auditor 
of  the  county,  or  auditors  of  the  counties,  in  which  such  town  is  situated 
shall,  on  or  before  the  first  day  of  March  succeeding  the  incorporation  of 
such  town,  upon  written  request  of  the  board  of  trustees,  make  out  and 
deliver  to  the  proper  township  assessor  a  list  of  all  the  lands  and  lots 
within  the  corporate  limits  of  such  town,  together  with  the  names  of  the 
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owners  of  each  separate  tract,  parcel  or  lot  as  shown  by  the  records  in  the 
office  of  such  auditor. 

See  sections  4383-4393a,  Burns'  R.  S.  1901,  and  notes. 

3807.  Repeal  of  laws.— 272.  All  former  laws  within  the  purview  of 
this  act  except  laws  not  inconsistent  herewith  and  enacted  at  the  present 
session  of  the  general  assembly,  are  hereby  repealed;  but  this  repeal 
shall  not  aflfect  any  right  acquired,  franchise  granted,  or  contract  entered 
into,  under  any  such  former  law,  nor  shall  it  affect  any  pending  litigation 
or  proceedings  thereunder,  but  the  same  shall.be  concluded  and  judg- 
ment rendered  and  enforced  as  if  this  act  had  never  been  passed. 

This  section  is  the  last  section  in  the  act  of  1905  providing  for  the  organization 
and  defining  the  powers  and  duties  of  municipal  corporations,  and  is  applicable 
aJike  to  cities  and  towns. 

ACTS   REPEALED  OR  INVALID. 

The  following  acts  of  1903  and  1905  are  regarded  as  having  been  superseded  bj 
the  general  statute  of  1905  providing  for  the  organization  of  cities  and  towns,  and 
defining  the  powers  and  duties  thereof,  or  ae  being  unconstitutional  under  the 
decision  of  the  supreme  court  in  the  case  of  School  City  of  Ruahville  v.  Hayes,  162 
Ind.  193,  because  of  such  acts  being  local  or  special. 

Act  of  March  9,  1903,  Acts  1903,  p.  310,  amending  section  23  of  the  act  providing 
for  the  government  of  cities  of  100,000  inhabitants. 

Act  of  IN^arch  9,  1903,  Acts  1903,  p.  356,  amending  section  51  of  the  act  providing 
for  the  government  of  cities  of  100,000  inhabitants. 

Act  of  March  9,  1903,  Acts  1903,  p.  264,  providing  for  the  appropriation  of  lands 
and  the  construction  of  levees  and  streets  thereon  by  cities  of   100,000  inhabitants. 

Act-  of  March  4,  1903,  Acts  1903,  p.  157,  amending  sections  7  and  8  of  the  act 
providing  for  a  police  pension  fund  in  cities  of  100,000  inhabitants. 

Act  of  February  25,  1905,  Acts  1905,  p.  60,  providing  for  the  election  of  officers 
in  cities  having  over  50,000  and  less  than  100,000  inhabitants. 

Act  of  February  27,  1903,  Acts  1903,  p.  102,  creating  a  police  pension  fund  in  cities 
having  over  50,000  and  lees  than  100,000  inhabitants. 

Act  of  February  23,  1903,  Acts  1903,  p.  40,  amending  sections  78  and  79  of  the 
act  governing  cities  having  over  35,000  and  less  than  49,000  inhabitants. 

Act  of  February  23,  1903,  Acts  1903,  p.  42,  amending  section  81,  of  the  act  govern- 
ing cities  having  over  35,000  and  less  than  49,000  inhabitants. 

Act  of  February  28,  1903,  Acts  1903,  p.  123,  amending  section  88  of  the  act 
governing  cities  having  over  35,000  and  less  than  49,000  inhabitants,  and  adding 
supplemental  sections  thereto. 

Act  of  March  10,  1903,  Acts  1903,  p.  432,  providing  for  the  government  of  cities 
having  over  20,900  and  less  than  30,000  inhabitants. 

Act  of  March  7,  1903,  Acts  1903,  p.  201,  providing  for  the  regulation  of  the  cor- 
porate boundaries  of  cities  having  between  6,000  and  7,000  inhabitants. 

Act  of  March  9,  1903,  Acts  1903,  p.  293,  authorizing  cities  having  20,200  and  not 
more  than  20,900  inhabitants,  to  confer  rights  and  powers  upon  sewer  companies. 

Act  of  February  26,  1903,  Acts  1903,  p.  89,  authorizing  cities  having  over  5,300 
and  less  than  5,800  inhabitants,  to  sell  and  convey  waterworks  and  lighting  plants. 

Act  of  February  11,  1903,  Acts  1903,  p.  22,  providing  for  the  accumulation  ot 
funds  by  cities  and  towns  to  construct  or  purchase  water  works. 
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CHAPTER    26. 

CORPORATIONS— ASSOCIATIONS. 

Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Seotions  omitted  have  not  been  construed  sinoe  1901. 

ABT.»  ART. 

1.      BVTLDTSOy  LOAN   AND  8AVIN0S,  4446-         4.      EdUOATIONAL    AND    RELIQIOUS.      4509a. 

4466.  0.    VoLUNTABT.     4590a-4596b. 

ARTICLE   1.— BUILDING,  LOAN  AND  SAVINGS. 

BEC.  SEC. 

4446.     Powers,    loans,    premium,    suits.  44631.  Premiums  and  interest. 

4463d.  Classes  of  scock  defined,  taxation.  4463 j.  Foreign   associations,    reoeiver. 

4463e.  Withdrawals,  payments,  fine,  4464.  Foreign  associations,  statements. 

dues,  securities.  4466.  Deposit  of  cash  or  bonds. 
4463h.  Liquidation,    settlement,    receivenr. 

4446.    Powers,  loans,  premimns,  snits. 

Right  of  building  associations  to  foreclose  mortgages  for  non-payment  of  instal- 
ments when  due,  and  sufficiency  of  complaints  in  such  actions.  Miller  y.  Wayne 
Building  Ass'n,  32  App.  480. 

4463d.    Classes  of  stock  defined,  taxation. 

Assets  of  an  insolvent  building  and  loan  association  in  the  hands  of  a  receiver  are 
subject  to  taxation.    Board  y.  Marion  Trust  Co.,  30  App.  137. 

4463e.    Withdrawals,  pajonents,  fine,  dues,  securities. 

The  provision  of  the  statute  providing  that  the  securities  of  a  building  and  loan 
association  can  be  transferred  only  on  an  order  of  the  circuit  court,  or  judge  thereof, 
applies  to  contracts  executed  before  the  passage  of  the  statute,  and  such  statute  does 
not  impair  the  obligation  of  contracts.     Bowlby  v.  Kline,  28  App.  659. 

446311.    Liquidation,  settlement,  receiver. 

If  a  building  and  loan  association  goes  into  liquidation  as  provided  by  statute,  a  re- 
ceiver can  not  be  appointed  for  such  association  unless  such  appointment  is  recom- 
mended by  the  auditor  of  state.    Huntington  County  Ass'n  v.  Fulk,  168  Ind.  113. 

44631.    Premiums  and  interest. 

llie  statute  legalizing  contracts  for  the  payment  of  premiums  for  loans  without  bid- 
ding, does  not  legalize  the  collection  of  a  premium  in  gross  and  also  by  insfcalhnent 
International  Ass'n  v.  Radebaugh,  169  Ind.  649. 
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4463J.    Fortign  assodatioiuiy  receiver. 

The  statute  providing  that  a  receiver  of  a  foreign   insolvent  building  assodation 

may  bring  all  necessary  suits,  although  such  association  had  not  complied  with  the 

statute  authorizing  it  to  do  business  in  this  state,  is  constitutional.     Clarke  ▼.  Barr, 
166  Ind.  102. 

4464.    Foreign  assodatioiui,  statements. 

If  a  foreign  building  association  becomes  insolvent,  the  sitockholders  in  this  state 
cfin  not  claim  the  right  to  have  their  claims  paid  in  full  from  the  assets  in  this  state. 
MacMurray  v.  SidweU,  155  Ind.  560. 

4466.    Deposit  of  cash  or  bonds. 

The  act  of  1893  requiring  foreign  building  associations  to  deposit  osl^  or  bonds 
before  doing  business  applies  only  to  business  done  after  the  taking  effect  of  the  act. 
HacMurray  v.  Sidwell,  155  Ind.  560. 

AKTICLE  4.— EDUCATIONAL  AND  RELIGIOUS. 

SEC. 

4509a.     Religious  belief  of  directors. 

[Acts   1905,  p.   150.     In  force  March  3,    1905.] 

4609a.  Religions  belief  of  directors.— 1.  That  any  university  or  col- 
lege organized  or  existing  as  a  corporation  under  the  provision  of  any 
special  law,  or  special  charter,  enacted  or  granted  by  the  general  assem- 
bly of  this  state,  and  having  a  board  of  directors,  and  being  a  corporation 
having  capital  stock,  may  by  a  vote  of  a  majority  of  its  capital  stock  at 
any  stockholders'  meeting,  whether  regular  or  special,  of  the  stockholders 
of  such  corporation,  by  by-law  or  resolution  enacted  or  adopted  at  such 
meeting  provided  that  at  least  four-fifths  of  the  members  of  such  board 
of  directors  shall  be  members  in  good  standing  and  full  fellowship  of  and 
in  any  church,  or  religious  denomination,  as  may  be  named  or  designated 
in  such  by-law  or  resolution,  and  in  such  by-law  or  resolution  provide 
that  at  any  election  of  members  of  such  board  of  directors  there  shall 
first  be  elected  persons  to  the  number  of  at  least  four-fifths  of  the  total 
number  of  members  comprising  such  board  in  good  standing  and  in  full 
fellowship  in  such  church  or  denomination:  Provided,  That  such  by-law 
or  resolution  shall  be  enacted  or  adopted  by,  on  or  before  the  first  day  of 
January,  1907 :  And  provided^  further^  That  a  certified  copy  of  such  by-law 
or  resolution,  under  the  hand  of  the  president  of  such  university  or  col- 
lege, or  of  its  board  of  directors,  with  the  corporate  seal  of  such  univer- 
sity or  college  annexed,  and  attested  by  the  secretary  of  such  univer- 
sity or  college,  be  filed  with  the  secretary  of  state  of  the  State  of  Indiana 
within  three  months  from  the  date  of  the  enacting,  or  adoption,  of  such 
by-law  or  resolution,  and  upon  being  thus  filed  such  by-law  or  resolution 
shall  be  taken  and  deemed  to  be  and  as  a  part  of  the  charter  of  such  uni- 
versity or  college. 

This  section  supersedes  section  4509a,  Burns'  B.  S.  1901. 
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SEC. 

SEC. 

4590a. 

Street  and  interurban  railroads. 

4593. 

4592a. 

Coliseum  buildings. 

4592b. 

Articles,  contents. 

4595i. 

4592c. 

Directors,   electi<»i,   powers. 

4596a. 

4592d. 

Bonds,  mortgage,  interest. 

4592e. 

Donations,  sale. 

4596b. 
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ARTICLE   9.— VOLUNTARY 


Real  estate,  insurance,  gas  and  oil 

wells. 
Buying  securities,  loans. 
Orphan     children,     allowance     by 

county. 
Children,  allowance  to  custodial 

institutions. 

[Acts  1903,  p.  180.    In  force  March  7,  1903.] 

4590a.  Street  and  interurban  railroads. — 1.  That  any  number  of  per- 
sons, not  less  than  three,  may  voluntarily  associate  themselves  into  a  cor- 
poration in  the  manner  set  forth  in  an  act  entitled:  *'An  act  concerning 
the  organization  and  perpetuity  of  voluntary  associations,  repealing  all 
laws  in  conflict  therewith,  legalizing  the  organization  of  certain  associa- 
tions organized  under  former  laws,  and  declaring  an  emergency,"  ap- 
proved March  9,  1901,  with  all  the  rights  and  privileges  granted  by  said 
act,  and  subject  to  all  the  provisions  thereof,  to  promote,  finance,  con- 
struct, equip,  rent  and  operate,  in  the  State  of  Indiana  or  elsewhere,  street 
or  interurban  railroads,  and  plants  for  the  creation  and  distribution  of 
electric  and  other  heat,  light  and  power,  and  in  connection  therewith  to 
take,  own,  hold,  negotiate,  sell  or  otherwise  dispose  of  and  deal  in  stocks 
and  secu'rites  of  other  companies,  and  to  do  all  other  things  needful  or 
connected  therewith. 

[Acts  1903.  p.  27.     In  force  February  19,  1903.] 

4692a.  Ooliseum  buildings. — 1.  That  any  number  of  persons,  not  less 
than  fifteen,  may  voluntarily  associate  themselves  by  written  articles  of 
association,  signed  and  acknowledged  by  each  person  who  may  wish  to 
join  in  said  articles  of  incorporation,  for  the  purpose  of  purchasing  and 
owning  ground  and  the  construction,  maintaining  and  operating  thereon 
of  a  ** coliseum  building,''  in  which  to  hold  national  political  and  other 
conventions  and  assemblies  of  the  people,  including  horse  shows,  cattle 
shows  and  all  other  exhibitions  of  agriculture,  horticulture,  floriculture, 
mercantile  and  manufacturing  displays  and  for  military  and  uniformed 
society  drills,  gymnasium,  ball  and  bowling  contests,  musical  and  the- 
atrical entertainments,  athletic  games,  sports  and  contests  and  all  other 
purposes  for  which  said  ** coliseum  building''  can  be  used:  Provided, 
however.  That  none  of  such  purposes  or  uses  are  contrary  to  law.  And 
the  same  may  be  used  by  the  company  constructing  and  owning  said 
** coliseum"  or  by  other  persons  or  associations  to  whom  said  company 
may  rent  the  same. 

4692b.  Articles,  contents. — 2,  That  said  articles  of  association  shall 
specify :  The  corporate  name  of  said  association.  The  amount  of  capital 
of  the  same  not  exceeding  one  million  ($1,000,000)  dollars  and  the  number 
and  amount  of  said  shares  which  shall  not  exceed  ten   ($10)   doUars. 
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That  the  object  of  the  association  shall  be  that  contained  in  the  first  sec- 
tion of  this  act.  The  name  and  place  of  residence  of  each  signer  to  said 
articles  of  incorporation.  The  principal  place  of  business  of  the  associa- 
tion and  the  term  of  the  existence  of  said  association,  which  shall  not  ex- 
ceed one  hundred  years.    The  description  of  the  corporate  seal. 

46920.  Directors,  eleotion,  powers. — 3.  That  said  association  shall 
elect  fifteen  of  its  stockholders  as  directors  of  the  same ;  each  shareholder 
in  all  elections  and  votes  shall  be  entitled  to  one  vote  for  each  share  of 
stock  held  by  him  and  said  directors  shall  elect  a  president,  three  vice- 
presidents,  a  secretary  and  treasurer.  The  said  president  and  vice-presi- 
dents shall  be  elected  from  the  members  of  the  directory  and  the  oflSces 
of  secretary  and  treasurer  may  be  filled  by  one  person  and  may  be  elected 
from  persons  not  directors.  That  said  directors  shall  manage  the  business 
and  prudential  affairs  of  said  company  for  one  year  and  until  their  suc- 
cessors are  elected  and  qualified.  That  the  duties  and  compensation  of 
the  secretary  and  treasurer  shall  be  prescribed  by  the  board  of  directors 
and  amount  of  the  bond  to  be  given  by  the  secretary  and  treasurer  shall 
be  prescribed  by  the  directors  and  their  bonds  shall  be  approved  by  the 
board  of  directors. 

4692d.  Bonds,  mortgage,  interest. — 4.  That  said  board  of  directors 
may  submit  to  a  vote  of  the  stockholders  of  said  company  the  question 
as  to  whether  they  may  issue  and  sell  bonds  secured  by  mortgage  on  said 
company's  property,  and  in  case  a  majority  of  the  shares  of  stock  voted 
at  such  election  are  cast  in  favor  of  giving  such  authority  to  the  board  of 
directors,  they  may  then  issue  such  bonds  and  secure  the  same  by  mort- 
gage of  the  property  of  said  company  in  amount  not  to  exceed  fifty  cents 
on  the  dollar  of  the  cash  value  of  the  property  mortgaged,  which  value 
shall  be  determined  by  an  appraisement  made  under  oath  by  three  dis- 
interested freeholders  of  the  city  wherein  such  coliseum  building  is  sit- 
uated and  such  bonds  shall  not  bear  a  greater  rate  of  interest  than  five 
per  cent,  per  annum,  payable  semiannually,  and  shall  not  be  sold  for  less 
than  par. 

4692e.  Donations,  sale.— 5.  That  the  board  of  directors  of  said  asso- 
ciation may  receive  real  or  personal  property  as  gifts  or  in  payment  for 
subscriptions  to  the  capital  stock  of  said  association  and  shall  have  full 
power  and  authority  to  sell  and  dispose  of  all  real  and  personal  property 
so  taken  and  received  as  a  gift  or  in  payment  for  stock  in  said  association 
on  such  terms  and  conditions  as  they  may  agree  upon. 

[Acts   1003.  p.  403.     In  force  March  9,   1903.] 

4693.  Real  estate,  insurance,  gas  and  oil  wells. — 11.  To  organize  as- 
sociations for  the  purpose  of  buying,  holding  and  selling  real  estate,  col- 
lecting rents  and  soliciting  and  writing  insurance  in  the  manner  fully 
stated  in  such  articles:  Provided,  That  voluntary  associations  organized 
under  this  act  for  investment  or  developing  purposes,  in  counties  contain- 
ing a  city  having  a  population  of  more  than  50,000  and  less  than  100,000, 
according  to  the  last  preceding  United  States  census,  in  addition  to  the 
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power  to  buy,  hold,  sell  or  rent  real  estate  and  collect  the  rents,  shall 
also  have  the  right  to  bore  for  gas  or  oil  or  to  mine  and  sell  coal  or  rock 
or  other  minerals,  and  to  pipe  or  transport  the  same  into  said  city.  And 
said  associations  shall  also  have  the  power  to  take  stock  or  bonds  in  any 
manufacturing  plant  which  it  may  locate  in  such  counties,  and  to  have  the 
same  rights  to  vote,  sell,  pledge  or  transfer  said  stock  by  its  authorized 
officers  or  agents  as  a  natural  person  could  do. 

This  section  amends  section  4593,  Burns'  R.  S.  1901. 

[Acts  1903,  p.  116.     In  force  February  28,  1903.] 

46951.  Buying  securites,  loans. — ^22.  To  organize  companies  for  the 
purpose  of  buying  and  selling  state,  county,  municipal  and  all  other 
bonds,  of  borrowing  and  loaning  money,  of  buying  and  selling  promissory 
notes,  bills  of  exchange,  accounts,  choses  in  action,  fees  and  all  other  evi- 
dence of  indebtedness,  and  of  buying,  holding,  owning,  mortgaging,  leas- 
ing and  selling  real  estate  and  personal  property,  all  in  the  manner  and  on 
a  plan  to  be  fully  stated  in  such  articles.  Such  associations  shall  not  be 
authorized  to  do  a  general  banking  or  trust  business. 

This  act  amends  section  4695i,  Bums*  R.  S.  1901. 

[Actfi  1903,  p.  204.     In  force  >Iarch  7,   1903.] 

4596a.  Orphan  children,  allowance  by  county. — 1.  That  the  board  of 
county  commissioners  in  aU  of  the  counties  of  this  state,  wherein  there  is 
a  city  of  more  than  one  hundred  thousand  population,  as  shown  by  the 
last  preceding  United  States  census,  shall  allow  and  pay  to  any  nonsec- 
tarian  society  or  corporation  maintaining  an  institution  or  asylum  for 
the  care,  keeping  and  education  of  orphan  and  dependent  children,  which 
has  also  a  special  ward  for  the  care  of  foundlings  and  infants  and  employs 
special  trained  nurses  for  their  care,  thirty  (30)  cents  per  day  for  the 
care,  keeping  and  education  iind  placing  in  family  homes  of  each  and 
every  child  legally  placed  in  such  institution  or  asylum  and  so  main- 
tained by  such  society,  corporation,  institution  or  asylum,  with  the  ap- 
probation and  sanction  of  the  county  council  of  any  such  county,  in  the 
manner  now  provided  by  law. 

[Acts  1903,  p.  537.     In  forc«  March   12,   1903.] 

4596b.  Children,  allowance  to  custodial  institution. — 1.  That  when 
any  child  that  is  either  mentally  or  physically  defective,  that  is  or  shall 
be  legally  committed  to  any  orphan's  home,  custodial  institution  or  train- 
ing school  in  this  state,  other  than  a  state  institution,  maintained  for  the 
support  and  education  of  dependent,  neglected,  ill-trained  or  orphan  chil- 
dren, the  board  of  county  commissioners  of  the  county  in  which  such 
child  shall  have  legal  settlement  shall  allow ^and  pay  to  said  orphans* 
home,  custodial  institution,  or  training  school,  the  sum  of  thirty  (30' 
cents  for  each  day  said  child  shall  be  in  the  custody  of  said  orphans' 
home,  custodial  institution  or  training  school,  which  payment  shall  be 
made  as  now  provided  by  the  laws  of  this  State :    Provided,  That  all  bills 
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for  such  allowances  shall  bear  the  certificate  of  the  attending  physician 
that  the  child  or  children  named  therein  are  either  physically  or  men- 
tally defective :  And  provided^  That  the  board  of  state  charities  shall  have 
the  right  of  supervision  and  revision  of  all  such  allowances :  And  provided, 
This  act  shall  not  apply  where  a  county  orphans'  home  is  established  by 
the  board  of  county  commissioners,  and  the  dependent  children  of  the 
county  are  supported  therein  by  said  board  on  the  plan  of  the  county  poor 
asylum. 
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CHAPTER    30. 

CORPORATIONS— CEMETERIES. 
Section  numberi  to  notes  refer  to  Beviaed  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  since  1901. 


SEC. 

BEC. 

4700a. 

Deed  to  township,  directors,  con-    4708a.    Exemption  from  taxation. 

troL                                                  4708g.    Highways  on  cemetery  lands. 

4704. 

Acquiring  lands. 

[Acts   1905,  p.   158.     In  force  April   15,   1905.] 

4700a.  Deed  to  township,  directors,  control. — 1.  That  where  any 
cemetery  association,  corporation,  church  organization  or  individual,  who 
is  the  owner  of  any  lands  which  are  used  as  public  or  private  burial 
places  for  the  dead,  and  who  shall  be  vested  with  sufficient  title  to  con- 
vey such  lands  in  fee  simple,  and  shall  make  application  to  the  township 
trustee  of  the  township  in  which  such  lands  are  situated  to  convey  such 
grounds,  to  be  used  by  such  township  for  a  public  cemetery,  then  it 
shall  be  the  duty  of  such  township  trustee  to  take  said  title  to  said  lands 
as  a  donation  and  such  lands  so  conveyed  shall  be  the  property  of  said 
township.  That  when  said  lands  are  acquired  as  aforesaid,  then  it  shall 
be  the  duty  of  the  trustee  of  said  township  to  appoint  a  board  consisting 
of  three  directors  to  take  charge  of  any  cemetery  in  said  township  which 
already  belongs  to  said  township  or  may  be  acquired  by  the  provisions  of 
this  act,  and  the  order  appointing  said  directors  shall  designate  by  name 
the  cemetery  or  cemeteries  over  which  they  are  to  have  supervision.  The 
first  directors  appointed  under  this  act  shall  hold  their  offices,  one  for 
one  year,  one  for  two  yeai's  and  one  for  three  years  from  the  second 
Monday  in  May  after  their  appointment  or  until  their  successors  have 
been  appointed  and  qualified;  thereafter  one  director  shall  be  appointed 
each  year  to  serve  three  years  from  the  second  Monday  in  May  succeed- 
ing his  appointment.  All  such  directors  when  appointed  shall  have  the 
entire  charge  and  control  and  of  the  laying  off  and  embellishing  the 
grounds.  They  may  also  plat  said  grounds  and  take  charge  of  the  re- 
ceipts arising  from  the  sale  of  lots.  They  naay  receive  donations  by  be- 
quest, devise  or  deed  of  gift,  or  otherwise,  or  money  or  other  property, 
the  principal  or  interest  of  which  is  to  be  used  for  the  enlargement,  em- 
bellishment or  care  of  the  cemetery  grounds  generally,  or  for  the  em* 
bellishment,  care  of  or  improvement  of  any  particular  part  or  parts  of 
lot  or  lots  therein,  as  the  donor  may  direct,  or  as  the  directors  may  from 
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time  to  time  determine,  if  no  direction  is  given.  And  they  shall  appoint 
one  of  their  number  to  sell  lots,  receive  payment  therefor,  direct  the 
improvements  and  make  the  expenditures  under  such  rules  and  orders 
as  they  shall  prescribe.  It  shall  be  their  duty  to  keep  all  such  cemeteries 
in  good  repair,  and  for  the  expenses  in  so  doing  the  township  trustee 
shall  have  the  right  to  turn  into  the  hands  of  said  board  of  directors  out 
of  the  township  funds  in  his  hands  a  sufficient  amount  each  year  to  make 
needed  repairs  on  said  cemeteries:  Provided,  The  donations  and  sale  of 
lots  are  not  sufficient  to  meet  such  expenses. 

[Acts  1906,  p.   120.     In  force  March  3,   1906.] 

4704.  Acquiring  lands. — 1.  That  whenever  in  the  opinion  of  the  com- 
mon council  of  any  city  or  the  board  of  trustees  of  any  incorporated 
town,  or  the  trustees  of  any  corporation,  owning  or  controlling  a  pub- 
lic cemetery,  or  whenever  in  the  opinion  of  the  common  council  of  any 
city,  or  the  board  of  trustees  of  any  incorporated  town,  or  the  trustees 
of  any  coi-poration  desiring  to  own  and  control  a  public  cemetery,  where 
such  grounds  have  not  been  theretofore  appropriated,  or  set  apart  by  the 
owners  by  platting  for  public  cemetery  purposes,  in  any  county  in  Indi- 
ana, it  becomes  necessary  to  purchase  such  real  estate  for  cemetery  uses, 
such  common  council  or  such  trustees  may  file  a  petition  in  the  circuit 
court  of  said  county,  asking  for  the  appointment  of  appraisers  to  ap- 
praise and  assess  the  value  of  said  real  estate.  It  is  provided  that  where 
any  cemetery  society  has  heretofore  regularly  caused  its  articles  of  asso- 
ciation to  be  recorded  in  either  of  the  miscellaneous  mortgages  or  deed 
records  of  its  county,  such  organization  is  hereby  legalized. 

This  act  amends  section  4704,  Burns'  R.  S.  1901. 

[Acts  1905,  p.   185.     In  force  April   16,   1905.] 

4708a.  Exemption  ftom  taxation — 1.  That  in  all  cases  where  ceme- 
teries incorporated  under  the  laws  of  this  state  upon  such  a  basis  that  • 
the  corporation  can  not  derive  any  pecuniary  benefit  or  profit  therefrom ; 
and  in  all  cases  where  a  cemetery  association  shall  provide  for  setting 
aside  a  certain  definite  portion  of  the  proceeds  derived  from  the  sale  of 
lots  as  a  perpetual  care  fund,  the  income  of  which  shall  be  used  as  a  per- 
petual care  and  maintenance  fund,  all  the  property  and  assets  belonging 
to  such  corporation  used  exclusively  for  cemetery  purposes  shall  be  ex- 
empt from  taxation  for  any  purpose:  And  provided^  That  it  shall  be  law- 
ful for  any  person  to  provide  a  fund,  either  by  gift,  bequest  or  devise, 
which  may  be  a  perpetual  fund,  the  income  from  which  shall  be  used  for 
the  care  and  maintenance  of  any  cemetery  lot  expressly  described  in  the 
instrument  creating  the  fund,  and  the  fund  so  created  shall  be  exempt 
from  taxation  for  any  purpose ;  and  a  trust  may  be  created  for  the  care, 
custody  and  control  of  such  fund :  Provided,  That  the  real  estate  of  any 
such  corporation  lying  within  any  incorporated  city  or  town  shall  not  be 
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exempt  from  liability  for  street  improvements  and  sewer  assessments,  as 
now  or  may  hereafter  be  provided  by  law. 

This  section  supersedes  section  4708a,  Bums'  R.  S.  1901. 

[Acts   1903,  p.  216.     In  force  March  9,   1903.] 

4708g.  Highways  on  cemetery  lands. — 1.  That  it  shall  hereafter  be 
unlawful  for  the  board  of  county  commissioners  of  any  county  in  this 
state  to  authorize  the  location  or  construction  of  any  public  highway  on 
any  real  estate  held,  used  or  occupied  as  a  cemetery  or  burial  ground,  or 
to  authorize  the  location  or  construction  of  any  highway  that  will,  in  any 
manner,  encroach  on  any  real  estate  held,  used  or  occupied  as  a  cemetery 
or  burial  ground. 
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CHAPTER    32. 

CORPORATIONS— GRAVEL  AND  OTHER  ROADS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART. 

3.  ▲BAITDONMENT— CHAITOE — rOBFCITUBE. 

4812. 

ARTICLE  3.— ABANDONMENT— CHANGE— FORFEITURE. 

SEC. 

4812.    Tolk,  repairs. 

4812.    Tolls,  repairs. 

If  a  gravel  road  is  not  kept  in  repair,  tolls  for  the  use  of  the  road  can  not  be 
oollectod,  and  the  statute  on  the  subject  applies  to  roads  operating  under  special 
charters.    Aurora  Tp.  Co.  v.  Niebruggee,  25  App.  567. 
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CHAPTER    33. 

CORPORATIONS— HYDRAULIC  COMPANIES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  since  1901. 

ART.  ART. 

1.      INCORPORATION   AND   POWERS.      4829.  ^.      APPROPRIATION    OF   LAND.      4833. 

ARTICLE   1— IXCORPORATION   AND  POWERS. 

SEC. 

4829.    Directors,  seal,  contracts,  evidence. 

4829.    Directors,  seal,  contracts,  evidence. 

The  provision  in  the  statute  that  contracts  signed  by  the  president  of  a  hydraulic 
power  company  shall  be  binding  upon  the  company,  does  not  limit  the  general 
power  of  the  company  to  contract.     St.  Joseph  Co.  v.  Globe  Tissue  Co.,  156  Ind.  665. 

ARTICLE  2— APPROPRIATION  OF  LAND. 

SEO. 

4833.     Survey,  appropriation,  electricity. 

[Acts  1905,  p.  81.     In  force  April   15,  1906.] 

4833.  Survey — ^Appropriation — ^Electricity. — 1.  That  any  hydraulic 
company  incorporated  under  any  general  law  of  this  state,  whose  pur- 
pose it  is  to  create  a  water  power  by  the  erection  of  a  dam  across  any 
river  in  this  state  of  sixty-five  feet  in  width  and  upwards,  may  enter 
upon  any  lands  (being  responsible  for  any  damage  that  may  accrue  by 
such  entry)  for  the  purpose  of  examining  and  surveying  the  grounds 
upon  which  such  company  may  desire  to  abut  such  dam  on  both  sides  of 
such  river,  not  exceeding  two  (2)  acres  at  either  end  of  such  dam,  and 
also  examine  and  survey  all  lands  that  may  be  overflowed  by  the  erection 
of  such  dam,  not  exceeding  one  hundred  (100)  acres,  and  also  to  examine 
and  survey  all  lands  that  may  be  necessary  for  such  company  to  use  for 
a  lock  around  such  dam,  and  for  a  race  or  races,  and  aqueducts  to  convey 
the  water  from  such  dam  to  a  convenient  place  for  its  use  as  power  to 
propel  machinery,  and  suflScient  grounds,  not  exceeding  ten  (10)  acres, 
upon  which  to  use  said  water  power  for  the  purposes  aforesaid,  and  such 
company  is  hereby  authorized  to  appropriate  so  much  of  said  lands  as  it 
may  deem  necessary  for  the  purposes  aforesaid.    And  if  any  hydraulic 
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company  shall  develop  from  its  hydraulic  power  electricity  for  heat,  light 
or  power,  or  electricity  tor  the  use  of  any  city,  town,  other  public  corpo- 
ration, or  for  any  other  public  use  which  may  require  the  use  of  poles  and 
wires,  or  conduits  for  wires,  to  convey  electricity  for  heat,  light  or  power, 
and  other  uses,  such  company  in  like  manner  is  authorized  to  enter  upon 
lands  and  make  such  surveys  and  appropriate  lands  necessary  for  right- 
of-way  for  its  lines  of  poles  and  wires,  or  for  conduits  for  Its  wires,  to 
convey  its  electricity  to  any  city  or  town  or  other  place,  for  the  public  use 
thereof. 

This  act  amends  section  4833,  Burns'  R.  S.  1905. 

See  section  893  et.  seq.  of  this  volume  as  to  appropriation  of  lands  under  the  right 
of  eminent  domain. 

If  a  hydraulic  company  owns  land  not  acquired  under  the  right  of  eminent  domain, 
and  on  which  no  works  have  been  constructed,  another  such  company  may  appropriate 
aucfa  land  under  the  statute,  and  the  measure  of  damages  will  be  the  value  of  the 
land.     Indiana  Co.  v.  St.  Joseph  Co.,  159  Ind.  42. 

When  a  court  refuses  to  appoint  appraisers  to  assess  damages  for  lands  to  be  appro- 
priated no  appeal  lies  from  the  action  of  the  court.  Noblesville  Co.  v.  Evans,  163  Ind. 
700. 
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OHAPTEB    34. 

CORPORATIONS— INSURANCE. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1001. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ART. 

1.  STOCK    COMPANIES.       4876c.  4%  ACCIDENTS — ^BOILEB  EXPLOSIONS. 

2.  MUTUAL  FIBE  COMPANIES.     4891a.  4914Al-4914yl. 

3.  STOCK     OR     MUTUAL     LIFE.        4894u-  5.  FOREIGN    COMPANIES.       4915-4925. 

4894gl.  7.  FARMERS   COMPANIES.      4932. 

4.  MUTUAL    LIFE    AND    ACCIDENT    COMPA- 

NIES.     4897-49148. 

ARTICTJE    1.— STOCK   COMPANIES. 

SEC. 

4875c.     Examination  of  special  companies. 

4875c.    Examination  of  special  companies. 

Section  3  of  the  act  of  1899,  section  4875c,  Burns'  R.  S.  1901,  requiring  the  auditor 
of  state  to  examine  into  the  business  of  insurance  companies  operating  under  special 
charters  is  invalid,  as  such  section  is  not  covered  by  the  title  to  such  act^  State  v. 
Oommerciai  Ins.  Co.,  158  Ind.  680. 

ARTICLE   2.— MUTUAL   FIRE   COMPANIES. 
4891a.     Foreign    companies,    license,    conditions. 

[Acts  1905,  p.  113.     In  force  March  2,  1905.] 

4891a.  Foreign  companies,  license,  conditions.—!.  That  any  mutual 
fire  insurance  company  organized  under  the  laws  of  any  state  of  the 
United  States,  other  than  the  State  of  Indiana,  having  actual  cash  assets 
to  the  amoupt  of  fifty  thousand  dollars  and  premium  notes  or  contingent 
liabilty  required  of  similar  companies  organized  under  the  laws  of  this 
state  shall,  upon  complying  with  the  other  laws  of  this  state  relating  to 
foreign  fire  insurance  companies,  be  entitled  to  transact  the  business  of 
mutual  fire  insurance  in  this  state:  Provided^  That  the  auditor  of  state 
shall  as  a  condition  precedent,  before  issuing  a  license  to  any  mutual 
fire  insurance  company  of  any  other  state,  or  to  any  agent  thereof,  apply- 
ing therefor,  require  such  company  or  agent  to  furnish  a  certificate,  under 
the  seal  of  the  department  having  charge  of  insurance  companies  in  the 
state  where  such  company  is  organized,  showing  that  such  company  is 
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duly  organized,  and  is  solvent  and  entitled  to  do  the  business  of  mutual 
fire  insurance ;  and  that  similar  companies  of  this  state,  under  like  condi- 
tions, are  legally  entitled  to  do  business  in  such  other  state. 

ARTICLE    3.— STOCK   OR   MUTUAL   LIFE. 

SEC.  SBO. 

4894u.     Valuation  of  policies — Deposits.       4894z.     Changing  securities. 
4894y.    Insolvency — ^Receiver — Dissolution.  4894gl.  Investnjent  of  funds. 

[Acts    1903,  p.  45.    In  force  February  25,  1903.] 

488411.  Valuation  of  policies — Deposits. — 10.  As  soon  as  practicable 
after  the  filing  of  said  annual  statement  of  any  company  organized  and 
doing  business  under  the  provisions  of  this  act,  in  the  oflSce  of  the  auditor 
of  state,  he  shall  proceed  to  ascertain  the  net  cash  value  of  each  policy 
in  force  on  the  thirty-first  day  of  December  immediately  preceding,  upon 
the  basis  of  the  American  Experience  Table  of  Mortality  and  four  per 
cent,  interest,  or  Actuaries'  Combined  Experience  Table  of  Mortality  and 
four  per  cent,  interest,  as  adopted  by  the  company,  and  should  any  such 
company  issue  any  policies  based  upon  a  higher  standard  than  the  above, 
such  policies  shall  be  valued  according  to  such  higher  standard.  For  the 
purpose  of  making  such  valuation,  the  auditor  of  state  may  employ  a 
competent  actuary  to  do  the  same,  who  shall  be  paid  by  the  company 
for  which  the  services  are  rendered ;  but  nothing  herein  shall  prevent  any 
company  from  making  said  valuation  herein  contemplated,  which  may 
be  received  by  the  auditor  of  state  upon  such  proof  as  he  may  determine. 
Upon  ascertaining,  in  the  manner  above  provided,  the  net  cash  value  of 
all  policies  in  force  in  any  company  organized  or  doing  business  under 
this  act,  the  auditor  of  state  shall  notify  said  company  of  the  amount 
thereof,  and  within  ninety  days  after  the  date  of  such  notification,  the 
officers  of  such  company  shall  deposit  with  the  auditor  of  state,  for  the 
se<*.nrity  and  benefit  of  all  its  policy-holders,  an  amount  which,  together 
with  the  sum  already  deposited  with  said  officer  and  such  sums  as  may 
be  deposited  by  said  company  with  other  states  or  governments,  by  the 
requirements  of  the  laws  of  such  other  states  or  governments  in  which 
said  company  is  doing  business  shall  be  not  less  than  the  amount  of  such 
ascertained  valuation  of  all  policies  in  force  in  the  securities  described  in 
section  22  of  this  act,  or  in  certificates  of  deposit  in  any  solvent  bank  or 
trust  company,  or  satisfactory  evidences  of  ownership  of  unencumbered, 
improved  real  estate,  as  may  be  lawfully  acquired  by  such  company  under 
the  provisions  of  this  act,  at  such  value  as  may  be  determined  upon  by 
two  disinterested  appraisers,  residing  in  the  county  in  which  the  real 
estate  is  situated ;  such  appraisers  to  be  approved  by  the  auditor  of  state. 
Such  real  estate  shall  not  be  sold  or  encumbered,  unless  securities  of 
equal  value  as  herein  required  be  deposited  with  the  auditor  of  state  in 
lieu  thereof.  But  no  company  organized  under  this  act  shall  be  required 
to  make  such  deposit  until  the  net  cash  value  of  the  policies  in  force,  as 
ascertained  by  the  auditor  of  state,  exceeds  the  amount  deposited  by  said 
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company  under  sections  5  and  6  hereof :  Provided,  That  the  auditor  of 
state,  or  anyone  acting  for  him  or  in  his  behalf,  in  making  any  valuation 
of  the  policies  of  any  life  insurance  company,  incorporated  under  the 
laws  of  the  State  of  Indiana,  for  the  purpose  of  ascertaining  the  net  cash 
value  of  outstanding  policies,  or  for  the  purpose  of  ascertaining  the  re- 
serve of  outstanding  policies  of  any  such  company,  or  for  the  purpose  of 
ascertaining  the  policy  liability  of  any  such  company,  shall  compute  such 
net  cash  value,  resei've  or  policy  liability,  according  to  the  terms  of  each 
policy  outstanding,  and  should  any  policy  provide  that  any  time  covered 
thereby  is  term  insurance,  or  for  a  valuation  as  term  insurance  for  any 
time  covered  by  such  policy,  the  valuation  of  such  policy  shall  be  in  ac- 
cordance with  any  such  provision  in  such  policy:  And  provided  further. 
That  in  every  case  in  which  the  actual  premium  charged  for  an  insurance 
is  less  than  the  net  premium  for  such  insurance,  computed  according  to 
its  respective  tables  of  mortality  and  rate  of  interest,  the  company  shall 
also  be  charged  with  the  value  of  an  annuity,  the  amount  of  which  shall 
equal  the  difference  between  the  premium  charged  and  that  required  by 
the  rules  above  stated,  and  the  term  of  which  in  years  shall  equal  the 
number  of  future  annual  payments  due  on  the  insurance  the  date  of  the 
valuation. 

This  section  amends  section  4594u,  Burns*  R.  S.  1901. 

4894y.  Insolvency  —  Receiver  —  Dissolution. — 14.  If  the  auditor  of 
state  shall,  at  any  time,  find  from  any  report,  examination  or  otherwise, 
that  the  assets  of  any  life  insurance  company  organized  or  doing  business 
under  this  act,  are  less  than  its  liabilities,  exclusive  of  capital  stock,  he 
may  notify  it  to  cease  the  issue  of  new  policies,  or  the  payment  of  divi- 
dend to  stockholders  or  policy-holders,  or  both,  until  the  deficiency  be 
made  good ;  and  he  may,  and  if  it  appear  to  him  that  the  assets  of  such 
company  are  less  than  three-fourths  of  its  liabilities,  exclusive  of  capital 
stock,  he  shall  communicate  the  facts  to  the  attorney-general,  who  shall,* 
if  by  him  deemed  advisable,  at  once  apply  to  the  circuit  or  superior  court 
of  the  county,  where  the  principal  ofiice  of  said  company  is  located,  for 
a  receiver  for  said  company,  and  said  court  shall  forthwith  issue  a  -citation 
to  such  company,  to  appear  at  a  day  and  place  to  be  named  therein,  and 
answer  to  said  application ;  and  if,  upon  the  hearing  of  said  application, 
the  said  court  shall  find  the  assets  of  the  said  company  to  be  less  than  its 
liabilities,  as  aforesaid,  said  court  may,  and  if  the  assets  are  found  to  be 
less  than  three-fourths  of  its  liabilities,  as  aforesaid,  shall  make  such  order 
with  reference  to  the  matter  as  shall  be  for  the  best  interests  of  the 
policy-holders,  or,  if  it  be  not  practicable  to  continue  the  business,  provide 
for  the  reinsurance  of  its  outstanding  policies,  in  some  solvent  company 
doing  business  in  this  state ;  or,  if  this  is  impossible,  such  court  shall  ap- 
point some  disinterested  person  or  persons  to  be  receiver  or  receivers  of 
the  said  company ;  and  said  court  may  provide  the  mode  of  proving  said 
claims  against  such  company,  and  appoint  a  committee  to  hear  and  decide 
upon  them,  and  may  limit  and  extend  the  time  for  the  presentation  of 
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such  claims,  and  may  make  all  necessary  orders  in  reference  to  the  de- 
livery to  and  possession  of  such  receiver  of  the  assets  and  property  of 
such  company,  and  the  sale  and  conveyance  of  the  same  by  him,  and  may 
direct  the  application  of  the  avails  of  such  assets  and  property  equitably 
in-  satisfaction  of  the  claims  proved  against  such  company,  and  the  pay- 
ment of  the  present  net  cash  value  of  its  outstanding  policies  to  policy- 
holders, either  in  whole  or  in  part ;  and  said  court  shall  annul  the  charter 
and  decree  the  dissolution  of  such  company,  and  make  all  other  orders 
and  decrees  necessary  and  proper  in  reference  to  winding  up  the  affairs 
of  such  company  and  the  disposition  of  its  property. 
This  section  amends  section  4894y,  Bums'  E.  S.  1901. 

4894z.  CSianging  securities. — 15.  Companies  shall  have  the  right  at 
any  time  to  change  their  securities  on  deposit,  by  substituting  for  those 
withdrawn  a  like  amount  in  other  securities  of  the  character  provided 
for  in  this  act,  and  whenever  the  net  cash  value  of  policies  outstanding 
and  in  force  against  any  company  is  less  than  the  amount  of  security  then 
on  deposit  with  the  auditor  of  state,  said  company  shall  have  the  right 
to  withdraw  such  excess;  but  at  least  twenty-five  thousand  dollars  shall 
remain  on  deposit. 

This  section  amends  section  4894z,  Bums'  R.  S.  1901. 

[Acts   1905,  p.   181.     In  force  J^Iarch  4,   1905.] 

4894gl.  Investment  of  funds. — 22.  No  company  organized  under  the 
provisions  of  this  act  shall  invest  its  funds  in  any  other  manner  than  as 
follows :  In  bonds  of  the  United  States,  in  bonds  of  this  state  or  of  any 
other  state,  country  or  province  in  which  said  company  is  transacting  an 
insurance  business,  if  at  or  above  par ;  in  legal  tender  money  of  the  United 
States ;  in  bonds  and  mortgages  on  unincumbered  real  estate  within  this 
state,  or  in  any  other  state  or  country  in  which  said  company  is  trans- 
acting an  insurance  business,  worth  at  least  double  the  amount  loaned 
thereon,  and  the  value  of  such  real  estate  shall  be  determined  by  a  valua- 
tion made  under  oath  by  two  freeholders  of  the  county  where  the  real 
estate  is  located  (if  buildings  are  con8iderei_a..pArt  of  ihe  value  of  such 
real  estate  they  must  be  insured  for  the  benefit  of  the  mortgagee) ;  in 
bonds  or  other  evidence  of  indebtedness,  bearing  interest,  of  any  county, 
incorporated  city,  town,  township  or  school  district  within  this  state,  or  in 
any  other  state  or  country  in  which  said  company  is  transacting  an  in- 
surance business,  where  such  bonds  or  other  evidences  of  indebtedness 
are  issued  by  authority  of  law,  and  upon  which  interest  has  never -been 
defaulted ;  in  loans  upon  the  pledge  of  stock,  bonds  or  mortgages  of  par 
value,  if  the  current  value  of  such  stock,  bonds  or  mortgages  is  at  least 
twenty-five  per  cent,  more  than  the  amount  loaned  thereon,  and  in  loans 
upon  its  own  policies :  Provided,  That  the  amount  so  loaned  shall  not  ex- 
ceed the  reserve  against  said  policy  at  the  time  such  loan  is  made :  Pro- 
vided, That  in  the  annual  certificate  furnished  by  the  auditor  of  fiitate  to 
any  such  company  he  shall  name  all  deposits  and  the  amount  thereof 
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made  by  such  company  with  any  other  state  or  country,  which  deposits 
must  be  of  the  character  of  securities  herein  provided  for. 
This  section  amends  section  4894gl,  Bums'  R.  S.  1901. 

ARTICLE   4.— MUTUAL  LIFE   AND  ACCIDENT  COMPANIES. 

8B0.  8E0. 

4897.     Life   insurance,   assessment   plan.     4909a.  Foreign     oompanj,     license,     state- 
4905.     Fraud  in  procuring  policy.  ment,  capital. 

4914s.  Foreign  companies,  authority  to  act 

4897.    Life  insurance,  assessment  plan. 

Construction  of  the  powers  of  a  mutual  accident  insurance  company  organized 
under  the  act  of  1883,  and  the  rights  of  policy  holders  when  such  a  company  is  in  the 
hands  of  a  receiver.    Rohison  v.  Wolf,  27  App.  683. 

4905.    Fraud  in  procuring  policy. 

If  a  person  takes  out  an  insurance  policy  on  the  life  of  another  in  which  be  has 
no  insurable  interest  without  the  consent  of  the  insured,  and  against  the  proYisiofis 
of  a  statute,  such  person  can  not  recover  from  the  insurance  company  the  premiums 
paid  although  the  company  knew  all  the  facts.  Work  v.  American  Ins.  Co.,  31  App. 
163. 

[Acts  1905,  p.  464.     In  force  March  6,   1906.] 

4909a.  Foreign  company,  license,  statement,  capital — 1.  That  it  shall 
not  be  lawful  for  any  agent  or  agents  of  any  casualty,  surety  or  health 
company  incorporated  under  the  laws  of  any  other  state  or  any  govern- 
ment foreign  to  the  United  States,  directly  or  indirectly,  to  solicit  insur- 
ance by  any  person  or  persons,  firm,  partnership  or  corporation,  or  to 
take  any  risks,  or  transact  any  business  of  insurance  or  suretyship  in  this 
state  without  first  procuring  a  license  from  th©  auditor  of  state  authoriz- 
ing him,  or  them,  to  transact  such  business  of  insurance  or  suretyship  as 
agent  for  such  company  in  this  state ;  and  before  such  license  shall  be  is- 
sued there  shall  be  filed  with  the  auditor  of  state  a  copy  of  the  act  of 
incorporation  of  such  company,  if  such  copy  has  not  already  been  filed, 
and  a  statement  or  [on]  blanks  prepared  by  said  auditor  of  state,  under 
oath  of  two  of  the  officers  of  the  company  making  such  statements,  which 
statement  shall  show  in  detail  the  assets  and  liabilities  of  such  company, 
and  such  other  information  as  the  auditor  of  state  may  require  and  no  acci- 
dent and  liealth  company  shall  transact  any  business  of  insurance  in  this 
state  unless  such  company  is  possessed  of  at  least  one  hundred  thousand 
dollars  invested  in  the  stocks  or  bonds  of  some  one  or  more  of  the  srtates 
of  the  United  States  or  of  the  United  States  or  in  bonds  of  some  one  or 
more  of  the  counties,  cities  or  towns  of  this  state  or  some  other  state  of 
the  United  States,  at  the  current  market  value  thereof  at  the  date  of 
admission  of  such  company  to  do  business  in  this  state,  or  in  first  mort- 
gage bonds  or  mortgages  on  real  estate  worth  double  the  amount  for 
which  the  same  is  mortgaged  and  free  from  any  prior  incumbrance.  And 
no  casualty  company  shall  transact  a  general  casualty  business  unless 
such  company  is  possessed  of  at  least  two  hundred  thousand  dollars  in- 
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vested  in  the  stocks  or  bonds  of  some  one  or  more  of  the  states  of  the 
United  States  or  of  the  United  States,  or  in  bonds  of  some  one  or  more  of 
the  counties,  cities  or  towns  of  this  state,  or  some  other  state  of  the  United 
States,  at  the  current  market  value  thereof  at  the  date  of  admission  of 
such  company  to  do  business  in  this  state  or  in  first  mortgage  bonds  or 
mortgages  on  real  estate  worth  double  the  amount  for  which  the  same  is 
mortgaged  and  free  from  any  prior  incumbrance.  And  no  surety  com- 
pany shall  transact  a  surety  business  either  singly  or  generally  in  connec- 
tion with  a  casualty  business  unless  such  company  is  possessed  of  two 
hundred  and  fifty  thousand  [dollars]  capital,  and  unless  such  capital  to 
the  extent  of  one  hundred  thousand  dollars  is  invested  in  the  stocks  or 
bonds  of  some  one  or  more  of  the  states  of  the  United  States  or  of  the 
United  States,  or  in  bonds  of  some  one  or  more  of  the  counties,  cities,  or 
towns  of  this  state,  or  some  other  state  of  the  United  States,  at  the  cur- 
rent market  value  thereof  at  the  date  of  admission  of  such  company  to 
do  business  in  this  state,  or  in  first  mortgage  bpnds  or  mortgages  on  real 
estate  worth  double  the  amount  for  which  the  same  is  mortgaged  and  free 
from  any  prior  incumbrance.  And  upon  the  filing  of  the  foregoing  state- 
ment and  furnishing  him  with  satisfactory  evidence  of  such  investment, 
and  complying  with  the  other  laws  of  this  state,  concerning  foreign  in- 
surance companies,  or  surety  companies,  it  shall  be  the  duty  of  the  audi- 
tor of  state  to  issue  to  the  agent  or  agents  of  the  company  applying  for 
the  same,  a  license  to  transact  the  business  of  insurance  for  such  company 
in  this  state. 

4914s.    Foreign  companies,  anthority  to  act. 

If  a  foreign  mutual  benefit  association  fails  to  file  with  the  auditor  of  state  its 
it&  consent  that  process  may  be  served  on  the  auditor  in  suits  against  such  association, 
process  may  be  served  on  the  chief  officers  of  a  local  lodge.  Modem  Woodmen  v. 
Noyes,   158  Ihd.  503. 

ARTICLE  4%.— ACCIDENTS— BOILER  EXPLOSIONS. 
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[Acts  1903,  p.  242.    In  force  BCarch  9,  1903.] 

4914al.  Boiler  inspection,  accident  insurance. — 1.  That  any  ten  or 
more  persons,  a  majority  of  whom  shall  be  residents  of  the  State  of  Indi- 
ana, may  associate  in  accordance  with  the  provisions  of  this  act  and  form 
an  incorporated  company  for  any  one  or  more  of  the  following  purposes : . 

First.  To  inspect  steam  boilers  and  other  vessels,  appliances  and  con- 
nections, and  to  insure  again^  loss  or  damage  to  the  life  and  property  of 
the  assured,  or  loss  or  damage  to  the  life,  person  or  property  of  another 
for  which  the  assured  is  liable,  caused  by  explosions  or  other  accident  in 
the  use  of  steam  boilers  and  other  vessels,  appliances  and  connections. 

Second.  To  insure  any  person  against  bodily  injury  or  death  by  acci- 
dent, to  make  insurance  upon  the  health  of  individuals,  to  insure  any  per- 
son, firm  or  corporation  against  loss  or  damage  on  account  of  bodily  in- 
jury or  death  by  accident  of  any  person  for  which  loss  or  damage  said 
person,  firm  or  corporation  is  responsible  and  liable;  and  to  provide  for 
the  payment  of  wages  or  partial  wages  or  other  form  of  indemnity  on  ac- 
count of  accident  resulting  in  bodily  injury  or  death. 

Third.  To  insure  against  the  breakage  of  plate  glass,  local  or  in 
transit. 

Fourth.  To  insure  against  loss  or  damage  by  water  to  any  goods  or 
premises  arising  from  the  breakage  or  leakage  of  sprinklers  and  water 
pipes. 

Fifth.  To  insure  against  loss  or  damage  by  burglary,  theft  or  house 
breaking. 

4914bl.  Articles,  contents,  name. — 2.  Such  persons  shall  associate 
themselves  together  by  articles  of  incorporation  in  writing,  for  the  pur- 
pose of  forming  an  accident  or  casualty  insurance  company,  which  arti- 
cles shall  specify  the  name  by  which  the  company  shall  be  known,  the 
place  in  which  its  principal  office  will  be  established  or  located,  the 
amount  of  its  capital  stock,  the  general  object  of  the  company,  and  the 
proposed  duration  of  the  same.  Any  name  not  previously  in  use  by  any 
existing  company  may  be  adopted.  The  auditor  of  state  shall  reject  any 
name  or  title,  when  in  his  judgment  it  too  closely  resembles  that  of  any 
existing  company  or  is  likely  to  mislead  the  public. 

4914cl.  Articles,  acknowledgment,  filing,  approval. — 3.  The  sub- 
scribers to  said  articles  of  incorporation  shall  acknowledge  the  same  be- 
fore some  one  empowered  to  take  acknowledgments  of  deeds,  and  forward 
the  same  to  the  auditor  of  state,  who  shall,  in  case  he  approves  of  the  title 
of  the  proposed  company,  submit  said  articles  of  incorporation  to  the 
attorney-general  for  examination,  and  if  found  by  the  attorney-general 
to  be  in  accordance  with  the  provisions  of  this  act,  and  not  inconsistent 
with  the  constitution  of  this  state  or  of  the  United  States,  he  shall  certify 
the  same  to  the  secretary  of  state,  with  his  approval  endorsed  hereon, 
who  shall  file  the  same  in  his  office. 

4914dl.  Officers,  stock  subscription. — 4.  The  subscribers  to  said  arti- 
cles of  incorporation  shall  choose  from  their  number  a  president,  a  secre- 
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tary,  a  treasurer,  and  such  number  of  directors,  not  less  than  five,  who 
shall  continue  in  oflfice  for  the  period  of  one  year  from  the  date  of  filing 
articles  of  incorporation  and  until  their  successors  shall  be  duly  chosen 
and  qualified,  as  hereinafter  provided.  They  shall  open  books  for  the  sub- 
scription of  stock  in  the  company  at  such  times  and  places  as  they  shall 
deem  convenient  and  proper,  and  shall  keep  them  open  until  the  full 
amount  specified  in  the  certificate  is  subscribed. 

4914el.  Capital  stock,  investment. — 5.  Companies  organized  under 
the  provisions  of  this  act  shall  have  not  less  than  three  hundred  thousand 
dollars  ($300,000)  of  capital  stock  subscribed,  three  hundred  thousand 
dollars  ($300,000)  of  which  shall  be  paid  up  and  invested  in  bonds  of  the 
United  States  or  of  this  state  or  of  any  county  or  of  any  municipality  of 
the  state,  or  in  bonds  or  mortgages  upon  unincumbered  real  estate  in  the 
State  of  Indiana,  worth  at  least  double  the  sum  loaned  thereon.  (If 
buildings  are  considered  a  part  of  the  value  of  the  real  estate  they  must 
be  insured  for  the  benefit  of  the  mortgagee.)  Seventy-five  thousand  dol- 
lars of  such  securities  shall  be  deposited  with  the  auditor  of  state,  and 
upon  said  deposit  and  satisfactory  evidence  to  the  auditor  of  state  that 
the  capital  stock  of  at  least  three  hundred  thousand  dollars  is  all  sub- 
scribed and  paid  up  in  cash  in  good  faith,  and  that  such  stock  has  been 
invested  as  herein  prescribed,  and  upon  the  deposit  of  the  sum  of  seventy- 
five  thousand  dollars  of  such  securities  or  in  cash  with  the  auditor,  then 
said  auditor  shall  issue  to  said  company  a  certificate  authorizing  it  to  do 
business.  No  part  of  the  capital  paid  in  shall  be  loaned  to  any  officer  or 
stockholder  of  said  company. 

4914fl.  Corporate  powers,  by-laws. — 6.  A  corporation  organized  or 
doing  business  under  the  provisions  of  this  act,  shall,  by  the  name  adopted 
by  such  corporation,  in  law,  be  capable  of  suing  or  being  sued,  and  may 
have  the  power  to  make  or  enforce  contracts  in  relation  to  the  business 
of  such  corporation ;  may  have  and  use  a  common  seal,  and  may  change 
or  alter  the  same  at  pleasure,  and  in  the  name  of  the  corporation  or  by 
a  trustee  chosen  by  the  board  of  directors,  shall,  in  law,  be  capable  of 
taking,  purchasing,  holding  and  disposing  of  real  and  personal  property 
for  carrying  into  effect  the  purposes  of  their  organizaton;  and  may  by 
their,  board  of  directors,  trustees  or  managers,  make  by-laws  and  amend- 
ments thei'eto  not  inconsistent  with  the  laws  or  the  constitution  of  the 
state  or  of  the  United  States,  which  by-laws  shall  define  the  manner  of 
electing  directors,  trustees  or  managers  and  officers  of  such  corporations, 
together  with  the  qualifications  and  duties  of  the  same,  and  fixing  the 
term  of  office. 

4914gl.  Annual  report,  contents. — 7.  The  president,  vice-president 
and  secretary,  or  a  majority  of  directors  or  trustees  of  each  company  or- 
ganized under  the  provisions  of  this  act,  shall,  annually  on  the  first  day 
of  January,  or  within  sixty  days  thereafter,  prepare  and  deposit  in  the 
office  of  the  auditor  of  state  a  verified  statement  of  the  condition  of  such 
company  on  the  31st  day  of  December  of  the  preceding  year  showing : 
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First.    Name  and  where  located,     (a)   Names  of  oflBcers.     (b)  The 
amount  of  capital  stock,    (c)  The  amount  of  capital  stock  paid  in. 
Second.    Assets,    (a)  The  value  of  real  estate  owned  by  said  company. 

(b)  The  amount  of  cash  on  hand,  (c)  The  amount  of  cash  deposited  in 
bank  or  trust  company,  (d)  The  amount  of  bonds  of  the  United  States, 
and  all  other  bonds,  giving  names  and  amounts,  with  par  and  market 
values  of  each  kind,  (e)  The  amount  of  loans  secured  by  first  mortgage 
on  real  estate,  (f )  The  amount  of  all  other  bonds,  loans  and  how  secured, 
with  rate  of  interest,  (g)  The  amount  of  notes  given  for  unpaid  stock 
and  how  secured,  (h)  The  amount  of  interest  due  and  unpaid,  (i)  All 
other  credits  or  assets. 

Third.  Liabilities,  (a)  The  amount  of  losses  due  and  unpaid,  (b) 
The  amount  of  claims  for  losses  unadjusted,  (c)  The  amount  of  claims 
for  losses  resisted. 

Fourth.  Income  during  the  year,  (a)  The  amount  of  fees  received 
during  the  year,    (b)  The  amount  of  interest  received  from  all  sources. 

(c)  The  amount  of  receipts  from  all  other  sources. 

Fifth.  Expenditures  during  the  year,  (a)  The  amount  paid  for  losses. 
(b)  The  amount  of  dividends  paid  to  stockholders,  (c)  The  amount  of 
commissions  and  salaries  paid  to  agents,  (d)  The  amount  paid  to  officers 
for  salaries,  (e)  The  amount  paid  for  taxes,  (f )  The  amount  of  all  other 
payments  or  expenditures. 

Sixth.  Miscellaneous,  (a)  The  amount  paid  in  fees  during  the  year. 
(b)  The  amount  paid  for  losses  during  the  year,  (c)  The  whole  amount 
of  insurance  issued  and  in  force  on  the  31st  day  of  December  of  the  pre- 
vious year. 

4914hl.  Additional  reports. — 8.  The  auditor  of  state  is  authorized  to 
amend  the  form  of  statement  and  to  exact  such  additional  information 
as  he  may  think  necessary  in  order  that  a  full  exhibit  of  the  standing  of 
companies  organized  and  doing  business  under  this  act  may  be  shown. 

4914il.  Non-compliance,  duty  of  auditor. — 9.  Upon  the  failure  of  any 
company  organized  or  doing  business  under  this  act  to  make  the  deposit 
or  to  file  the  statement  in  time  as  stated  in  the  preceding  section,  the 
auditor  of  state  shall  notify  such  company  to  issue  no  new  insurance  until 
there  should  have  been  a  compliance  with  said  requirements,  and  it  shall 
be  unlawful  for  any  such  company  to  thereafter  issue  any  policy  of  insur- 
ance until  such  requirements  shall  be  complied  with. 

4914J1.  Examinations  by  auditor.— 10.  The  auditor  of  state  may  at 
any  time  make  personal  examination  of  the  books,  papers  and  securities 
of  any  company  organized  and  doing  business  under  the  provisions  of 
this  act,  or  may  authorize  or  empower  any  other  suitable  person  to  make 
such  examinations,  and  for  the  purpose  of  securing  a  full  and  true  exhibit 
of  its  affairs,  he  or  the  person  selected  by  him  shall  have  power  to  ex- 
amine under  oath  any  officer  of  said  company  relative  to  its  business 
management. 

4914kl.  Receiver,  appointment. — 11.  If  the  auditor  of  state  shall  at 
any  time  find  from  any  report  or  examination  that  the  company  has  not 
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complied  with  the  provisions  of  this  act,  he  shall  refer  the  facts  to  the 
attorney-general,  who  shall  proceed  to  ask  the  proper  court  to  appoint 
a  receiver  for  said  company,  who  shall,  under  the  direction  of  the  court, 
wind  up  the  aflfairs  of  said  company.  But  in  no  other  way  can  the  auditor 
of  state  or  other  person  restrain  or  interfere  with  the  prosecution  of  busi- 
ness of  any  company  doing  business  under  provisions  of  this  act,  except 
in  actions  by  judgment  creditor  or  in  proceedings  supplementary  to  exe- 
cution. 

.491411.  Changing  securities. — 12.  Companies  shall  have  the  right  at 
any  time  to  change  their  securities  on  deposit  with  the  auditor  of  state 
by  substituting  for  those  withdrawn  a  like  amount  in  other  securities  of 
the  character  provided  for  in  this  act,  but  securities  to  the  amount  of  at 
least  twenty-five  per  cent,  of  the  stock  subscribed  shall  at  all  times  be 
and  remain  on  deposit. 

4914ml.  Increasing  capital  stock. — 13.  Any  company  organized  under 
the  provisions  of  this  act  may  increase  the  capital  stock  of  the  same  at 
any  time  after  the  intention  to  so  increase  the  capital  stock  shall  have 
been  ratified  by  a  two-thirds  vote  of  the  stockholders  and  after  notice 
of  the  purpose  to  so  increase  the  capital  stock  has  been  given  by  publi- 
cation in  some  newspaper  of  general  circulation  for  the  period  of  four 
consecutive  weeks;  but  no  increase  of  capital  stock  in  less  amount  than 
fifty  thousand  dollars  is  hereby  authorized. 

4B14nl.  Dividends. — 14.  The  directors  of  any  company  organized 
under  this  act  shall  not  make  any  dividends  except  from  the  surplus 
profit  arising  from  their  business.  No  dividends  shall  be  declared  except 
at  the  close  of  the  year  and  at  the  time  when,  by  law,  the  company  is  re- 
quired to  file  its  annual  statement  with  the  auditor  of  state. 

4914ol.  Closing  business,  proceedings. — 15.  If  at  any  time  any  com- 
pany organized  under  this  act  shows  to  the  circuit  or  superior  court  of  the 
county  where  its  principal  office  is  located,  that  it  wishes  to  retire  from 
business,  that  it  has  no  unpaid  liabilities  of  any  character,  such  court 
shall,  if  it  finds  such  facts  to  be  true,  enter  an  order  directing  the  auditor 
of  state  to  surrender  to  said  company  all  funds  or  securities  theretofore 
deposited  with  him  by  such  company.  No  order  shall  be  made  until  the 
auditor  of  state  shall  have  been  notified  of  the  pendency  of  such  appli- 
cation at  least  ten  days  before  the  time  set  for  the  hearing  thereof  and 
until  a  full  hearing  by  said  court. 

4914pl.  Interest  on  deposits. — 16.  The  auditor  of  state  shall  permit 
companies  having  on  deposit  with  him  bonds  on  [as]  security,  to  collect 
the  interest  accruing  on  such  deposit,  delivering  to  their  authorized  agent 
respectively  the  coupons  or  other  evidence  of  interest  as  the  same  shall 
become  due;  but  upon  default  by  any. company  to  deposit  additional  se- 
curity as  called  for  by  the  auditor  of  state,  or  pending  any  proceedings 
to  close  up  or  enjoin  it,  the  auditor  of  state  shall  collect  the  interest  as 
it  becomes  due,  and  add  the  same  as  security  in  his  hands  belonging  to 
such  company. 

4914ql.    Penalties. — 17.    Any  company  organized  or  doing  business 
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under  this  act  without  a  certificate  as  provided  for  in  this  act,  shall  for- 
feit one  hundred  dollars  for  every  day  it  continues  to  write  new  business 
in  this  state  without  such  certificate. 

4914rl.  Actions  for  penalties. — 18.  Suits  brought  to  recover  any  of 
the  penalties  provided  for  in  this  act  shall  be  instituted  in  the  name  of 
the  State  of  Indiana  on  relation  of  the  prosecuting  attorney  of  the  circuit 
court  of  the  county  in  which  the  principal  office  of  said  company  is  lo- 
cated, under  the  direction  and  by  the  authority  of  the  auditor  of  state. 
Such  penalties,  when  recovered,  shall  be  paid  into  the  state  treasury  for 
the  use  of  the  school  fund. 

4914sl.  Investment  of  funds. — 19.  No  company  organized  under  the 
provisions  of  this  act  shall  invest  its  funds  in  any  other  manner  than  as 
follows :  In  bonds  of  the  United  States,  in  bonds  of  this  state  or  of  any 
other  state,  at  or  above  par,  in  bonds  and  mortgages  on  unincumbered 
real  estate  within  this  state,  worth  at  least  double  the  amount  loaned 
thereon ;  the  value  of  such  real  estate  shall  be  determined  by  a  valuation 
made  under  oath  by  two  freeholders  of  the  county  where  the  real  estate 
is  located  (if  buildings  are  considered  as  a  part  of  the  value  of  such  real 
estate  they  must  be  insured  for  the  benefit  of  the  mortgagee) ;  in  bonds 
or  other  evidence  of  indebtedness  bearing  interest,  of  any  county,  incor- 
porated city,  town  or  school  district,  within  the  state,  where  such  bonds 
or  other  evidence  of  indebtedness  are  issued  by  authority  of  law,  and  upon 
which  interest  has  never  been  defaulted;  in  loans  upon  bonds  or  mort- 
gages of  par  value,  if  the  current  value  of  such  bonds  or  mortgages 
is  at  least  twenty-five  per  cent,  more  than  the  amount  loaned  thereon. 

4914tl.  Real  estate. — 20.  No  company  organized  under  this  act  shall 
be  permitted  to  purchase,  hold  or  convey  real  estate,  except  for  the  pur- 
pose and  in  the  manner  herein  set  forth. 

First.  For  the  erection  and  maintenance  of  buildings  at  least  ample 
and  adequate  for  the  transaction  of  its  own  business. 

Second.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  for 
money  due. 

Third.  Such  as  shall  have  been  conveyed  to  it  in  the  satisfaction  of 
debts  previously  contracted  in  the  course  of  its  dealings,  and  which  must 
be  taken  in  by  the  company  on  account  of  the  debt  secured  by  such  mort- 
gage. 

Fourth.  Such  as  shall  have  been  purchased  at  sales  upon  judgments, 
decrees  or  mortgages  obtained  or  made  for  such  debts.  And  no  company 
incorporated  as  aforesaid  shall  purchase,  hold  or  convey  real  estate  in  any 
other  cases  or  for  any  other  purposes. 

4914ul.  Sale  of  real  estate. — 21.  All  real  estate  acquired  as  aforesaid, 
except  such  as  is  occupied  by  buildings  used  in  whole  or  in  part  for  the 
accommodation  of  such  companies  in  the  transaction  of  its  business,  shall, 
except  as  hereinafter  provided,  be  sold  and  disposed  of  within  ten  years 
after  such  company  shall  have  acquired  title  to  the  same.  No  such  com- 
pany shall  have  such  real  estate  for  a  longer  period  than  that  above  men- 
tioned unless  the  said  company  shall  procure  a  certificate  from  the  audi- 
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tor  of  state  that  the  interests  of  the  company  will  suffer  materially  by  a 
forced  sale  of  such  real  estate,  in  which  event  the  time  for  the  sale  may 
be  extended  to  such  time  as  the  auditor  of  state  shall  direct  in  said  cer- 
tificate. 

4914yl.  Certificate  of  auditor. — 22.  The  auditor  of  state,  upon  due 
proof  by  a  company  organized  under  the  provisions  of  this  act,  of  its 
possessing  the  qualifications  required,  shall  issue  a  certificate  setting  forth 
that  it  has  qualified  and  is  authorized  for  the  ensuing  year  to  do  business 
under  these  statutes,  which  certificate  or  a  copy  thereof  shall  be  evidence 
of  such  qualifications  and  of  the  company's  authority  to  transact  business 
authorized  by  this  act,  mentioned  in  the  preceding  sections,  and  of  its 
solvency  and  credit. 

4914wl.  Application  of  act. — 23.  Only  companies  organized  and 
doing  business  under  the  provisions  of  this  act  shall  be  subject  to  its 
provisions. 

4914x1.  Pees  of  auditor.— 24.  The  auditor  of  state  shall  charge  for 
filing  the  preliminary  statement  or  for  filing  the  annual  statement  re- 
quired by  the  provisions  of  this  act,  a  fee  of  ten  dollars;  and  for  each 
certificate  and  seal  he  shall  charge  a  fee  of  one  dollar. 

49147I.  Liability  of  stockholders.— 25.  The  stockholders  of  any  com- 
pany organized  under  this  act  shall  be  individually  liable  to  an  amount 
over  and  above  their  stock  equal  to  their  respective  shares  of  stock  for 
all  debts  or  liabilities  of  such  company. 

ARTICLE  5.— FOREIGN  COMPANIES. 

8BO.  SFC. 

4915.    Annual  statementfi,  lioenfic,  fees.       4023.    Conditions  forbidden. 

4915c.  Inveetment  of  asaets.  4925.    Examinationfi  by  auditor  of  state. 

[Acta  1903,  p.  138.  In  force  March  3,  1903.] 
4915.  Annual  statements,  license,  fees. — 1.  That  annually  during  the 
month  of  January  every  insurance  company  incorporated  by  any  other 
state  than  the  State  of  Indiana  or  by  any  government  foreign  to  the 
United  States,  before  doing  business  in  Indiana  shall  file  with  the  auditor 
of  State  of  Indiana  the  statement  now  or  hereafter  required  by  law  to  be 
filed  by  such  companies  with  such  officers;  upon  the  filing  with  and  the 
approval  by  the  said  auditor  of  said  statement  as  provided  for  by  law  it 
shall  be  the  duty  of  said  auditor  to  issue  to  each  agent  of  any  such  com- 
pany within  the  state  a  license  to  transact  the  business  of  insurance  for 
such  company  within  the  state,  and  such  license  shall  be  renewed  annu- 
ally in  the  month  of  January :  Provided,  A  similar  license  may  be  issued 
to  any  agent  within  the  state  appljdng  therefor  at  any  subsequent  time 
during  such  calendar  year,  such  license  to  be  valid  only  during  the  re- 
mainder of  such  calendar  year.  It  shall  be  the  duty  of  such  company  to 
procure  a  certified  copy  of  its  financial  statement  required  by  law  to  be 
filed  with  such  auditor  and  to  file  such  copy  together  with  such  license 
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annually  in  the  office  of  the  clerk  of  the  circuit  court  in  the  county  in 
which  said  agency  is  established,  which  license  and  copy  of  statement 
attached  shall  be  filed  by  such  clerk  and  preserved  in  his  oflSce,  and  for 
the  filing  thereof  such  clerk  shall  receive  from  such  company  the  sum  of 
twenty-five  cents.  Said  copy  of  such  license  shall  be  conclusive  evidence 
in  any  suit  against  any  such  company  of  the  facts  therein  stated,  including 
the  authority  of  such  agent  named  to  act  for  such  company,  and  the  said 
auditor  of  state  shall  cause  a  copy  of  said  statement  so  filed  to  be  pub- 
lished twice  in  the  two  leading  newspapers  of  the  state  having  the  larg- 
est general  circulation  therein;  said  publication  to  be  made  when  the 
auditor  of  state  may  direct:  Provided,  That  not  more  than  one  dollar 
per  square  shall  be  paid  for  each  one  of  said  publications,  the  expense 
thereof  to  be  borne  by  the  company.  The  auditor  of  State  of  Indiana  shaU 
charge  and  collect  the  sum  of  five  dollars  annually  from  each  company 
for  the  examination  of  the  said  statement  and  investigation  of  the  evi- 
dence of  investments  of  such  company,  and  three  dollars  for  each  license 
of  authority  issued  under  the  provisions  of  this  act,  including  the  seal 
of  his  office  attached  thereto  together  with  such  certified  copy  of  such 
statement  to  be  paid  by  the  company  or  agent  applying  for  the  same: 
Provided,  That  the  licenses  issued  at  the  time  of  the  passage  of  this  act 
shall  be  valid  for  the  remainder  of  the  year  1903  upon  the  payment  to 
the  auditor  of  state  of  the  remaining  (the)  sum,  if  any,  due  for  such 
license  for  the  whole  year. 

See  sections  4915,  4915a,  Burns'  R.  S.  1901. 

[AoU  1905,  p.  218.    In  force  March  6.  1905.] 

4915c.  Investment  of  assets. — 1.  That  whenever  any  law  of  this  state, 
now  or  hereafter  enacted,  regulates  the  admission  of  insurance  compa- 
nies of  other  states  or  countries  to  do  business  of  any  kind  of  insurance 
in  this  state  and  fixes  the  amount  of  capital  or  assets  required  of  such 
insurance  companies  to  do  business  in  this  state,  then  the  amount  of  such 
capital  or  assets  so  required  of  such  companies  to  do  such  business  in  this 
state  shall  be  invested  in  the  bonds  of  some  one  or  more  of  the  states  of 
the  United  States  or  of  the  United  States  or  in  bonds  of  some  one  or  more 
of  the  counties,  cities  or  towns  of  this  state  or  some  other  state  of  the 
United  States  which  have  not  exceeded  the  limit  of  tax  levies  allowed  by 
law,  or  some  foreign  country  in  which  such  company  is  authorized  to  do 
business,  at  the  current  market  value  thereof  at  the  date  of  the  admission 
of  such  company  to  do  business  in  this  state  or  in  first  mortgage  bonds 
or  mortgages  on  real  estate  worth  double  the  amount  for  which  the  same 
is  mortgaged  and  free  from  prior  incumbrances. 

4923.    Conditions  forbidden. 

A  condition  inserted  in  a  burglary  insnrance  policy  that  notice  of  a  loss  shall  be 
given  forthwith  is  invalid,  and  an  insured  can  only  be  required  to  use  reasonable  dili- 
gence in  giving  notice  of  a  loss  and  furnishing  proof  thereof.  Fidelity  CJo.  t.  San- 
ders, 32  App.  448. 
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4925.    Examinations  by  auditor  of  state. 

Section  4925,  Bums'  R.  S.  1901,  requiring  the  auditor  of  state  to  examine  into  the 
business  of  insurance  companies  doing  bxisiness  in  this  state  applies  to  foreign  com- 
panies only.     State  v.  Commercial  Ins.  Co.,  158  Ind.  680.  • 

ARTICLE   7.— FARMERS'  COMPANIES. 

SEC. 

4932.    How  formed,  management. 
4932.    How  formed,  management. 

If  an  attempt  is  made  in  good  faith  to  organize  a  mutual  insurance  company  under 
the  statute  providing  for  the  organization  of  farmers'  companies,  a  policy  holder  can 
not  question  the  validity  of  such  organization  in  an  action  on  a  premium  note.  Farm- 
ers' Ins.  Co.  V.  Borders,  26  App.  491. 
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CORPORATIONS— LIBRARIES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


ART. 


2.     City,  town  or  village.     4983g-4988Tn. 


ARTICLE  2.— CITY,  TOWN  OR  VILLAGE. 


BBC. 

SEC. 

4983g. 

aties  of  60,000,  library  tax. 

4983p. 

4983h. 

Cities  of  17,000  to  18,000,  man- 

4983q. 

agement. 

4983r. 

4983i. 

Change  in  management. 

4983J. 

Library   board,  election. 

4983s. 

4983k. 

Organization    of    board,    officers, 

4988d. 

bonds. 

4988f. 

49831. 

Terms  of  members. 

4983m. 

Powers   of  board,   transfer   of 

4988g. 

library. 

4988J. 

4983n. 

Taxes,  rules,  employes. 

4988m. 

49830. 

Reports  to  council. 

Indebtedness,  payment. 

Cities  not  included. 

Use  of  library,  county  appropria- 
tion. 

Taking  effect  of  act. 

Cities  and  towns^   tax. 

Examination  of  list,  library  board, 
list. 

Certificates,  oaths. 

Collecting  subscriptions,  le\'y  of  tax. 

Tender  of  library,  appointing  board. 


[Acts  1905,  p.  162.     In  force  March  4,  1905.] 

4983g.  Cities  of  50,000,  libraiy  tax.— 1.  That  whenever  there  has  been 
established  by  private  donation  in  any  city  of  this  state  having  more  than 
fifty  thousand  (50,000)  and  less  than  one  hundred  thousand  (100,000) 
population,  as  shown  by  the  last  preceding  United  States  census,  a  library 
containing  twenty-five  thousand  volumes  or  more,  and  having  property 
including  real  estate  and  the  buildings  used  for  said  library  of  the  value 
of  one  hundred  thousand  dollars  ($100,000)  or  more,  which  library  by  the 
terms  of  the  donation  aforesaid  is  open  and  free  to  the  use  and  benefit 
of  all  the  inhabitants  of  such  city,  there  shall  be  levied  and  collected  an- 
nually by  such  city,  as  other  taxes  are  collected,  not  less  than  five  nor 
more  than  ten  mills  upon  each  one  hundred  dollars  of  the  assessed  valua- 
tion of  all  the  real  and  personal  property  in  said  city,  and  when  collected 
shall  be  paid  over  to  the  trustees  of  such  library  and  shall  be  by  them  ex- 
pended in  the  purchase  of  reading  matter  for  such  library,  and  for  no 
other  purpose ;  and  they  shall  keep  such  tax  separate  from  all  other  funds, 
and  in  a  proper  book  kept  by  them  shall  show  the  amount  of  taxes  re- 
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ceived,  to  whom  and  when  paid  out  and  for  what  purpose,  and  shall  make 
an  annual  report  of  these  matters  to  the  common  council  of  such  city. 

[Acts  1903,  p.  193.    In  farce  January  1,  1904.] 

4883h.  Cities  of  17,000  to  18,000,  management.— 1.  That  whenever 
any  city  of  this  state  having  a  population  of  not  more  than  18,000  nor  less 
than  17,000,  according  to  the  last  preceding  United  States  census,  and  in 
which  there  is  established  a  public  library  supported  by  public  taxation, 
and  which  is  under  the  management  and  control  of  the  board  of  school 
trustees  of  said  city,  shall  desire  to  change  the  management  and  control 
of  such  library  from  said  board  of  school  trustees  to  »  board  to  be  ap- 
pointed by  the  common  council  of  said  city,  such  city  shall  have  power 
to  do  so  by  complying  with  the  provisions  of  this  act. 

See  School  City  of  Rushville  v.  Hayes,  162  Ind.  193,  as  to  the  constitutionality  of 
statutes  of  this  character. 

4983i.  Change  in  management. — 2.  Whenever  a  petition  signed  by  at 
least  one  hundred  persons  who  are  resident  citizens  and  taxpayers  of  any 
such  city  shall  be  presented  to  the  common  council  of  such  city,  praying 
that  the  change  in  the  management  of  the  public  library  of  said  city  pro- 
vided for  in  section  one  of  this  act,  shall  be  made  as  provided  in  said  sec- 
tion such  common  council  may,  by  a  vote  of  a  majority  of  its  members, 
adopt  a  resolution  granting  the  prayers  of  said  petition,  and  ordering  the 
change  therein  provided  for. 

4983J.  Library  board,  election. — 3.  At  the  next  regular  meeting  of 
the  common  council  after  the  adoption  of  such  resolution,  such  common 
council  shall  elect  a  board  consisting  of  not  less  than  three  nor  more 
than  five  persons  of  requisite  education,  fitness  and  ability,  who  shall  be 
resident  citizens  and  householders  of  said  city,  to  constitute  a  library 
board,  upon  whom  shall  devolve  the  management,  supervision  and  con- 
trol of  the  public  library  of  said  city :  Provided,  That  the  common  council 
shall  have  power  at  any  time,  for  cause,  to  remove  any  member  of  said 
board  in  the  same  way  and  manner  as  other  city  officers  may  now  by  law 
be  removed. 

4983k.  Organization  of  board,  officers,  bonds. — 4.  Within  five  days 
after  notice  of  their  appointment  members  of  such  library  board  shall 
meet  at  the  office  of  the  city  clerk  of  said  city  and  qualify  by  taking  an 
oath  to  honestly  and  faithfully  discharge  the  duties  of  their  respective 
offices  according  to  law,  and  shall  at  such  time  organize  by  electing  one 
of  their  members  president,  one  secretary  and  one  treasurer,  and  within 
five  days  after  their  election  the  president  and  secretary  shall  file  with  the 
clerk  of  said  city  their  respective  bonds,  conditioned  as  in  ordinary  official 
bonds,  with  at  least  two  freehold  sureties,  payable  to  said  city  in  a  pen- 
alty of  $2,000  each,  and  the  treasurer  of  said  board  shall  likewise  within 
five  days  after  his  appointment  as  such  treasurer,  and  before  entering 
upon  the  duties  of  his  office,  execute  and  file  with  the  clerk  of  said  city  his 
bond,  conditioned  as  in  ordinary  official  bonds,  with  at  least  two  resident 
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freehold  sureties  thereon,  payable  to  said  city  in  a  sum  not  less  than 
double  the  amount  of  money  which  may  come  into  his  hands  in  any  one 
year  by  virtue  of  his  office;  all  of  said  bonds  shall  be  approved  by  the 
common  council  of  said  city. 

49831.  Terms  of  members. — 5.  The  members  of  such  library  board 
shall  hold  office  for  a  term  of  three  years  from  the  date  of  appointment : 
Provided,  That  at  the  first  election  of  any  such  board  under  the  provisions 
of  this  act,  the  common  council  making  such  election,  where  such  board 
is  to  be  composed  of  only  three  members,  shall  elect  one  for  the  full  term 
of  three  years,  one  for  two  years  and  one  for  one  year,  arid  shall  annually 
elect  thereafter  one  member  of  such  board,  and  where  such  board  is  to  be 
composed  of  five  members  such  common  council  shall  at  its  first  election 
elect  two  members  of  said  board  for  the  full  term  of  three  years,  two  for 
two  years,  and  one  for  one  year,  and  shall  thereafter  elect  their  successors 
for  a  full  term  of  three  years. 

4983m.  Powers  of  board,  transfer  of  library. — 6.  Such  board  when 
ai)pointed  and  qualified  shall  be  known  as  the  library  board  of  the  city 

of ,  and  shall  possess  all  the  rights,  powers  and  authority  in 

library  matters  as  are  now  conferred  by  law  upon  boards  of  school  trus- 
tees, and  shall  discharge  all  the  duties  now  imposed  by  law  upon  the 
boards  of  school  trustees  in  library  matters.  Such  library  board  shall 
after  its  organization  and  qualfication,  and  after  its  officers  shall  have 
filed  their  bond  to  the  approval  of  the  common  council,  as  required  by 
this  act,  notify  in  writing  the  board  of  school  trustees  of  said  city  of  the 
appointment  and  qualification  of  such  library  board,  and  it  shall  be  the 
duty  of  the  board  of  school  trustees  in  any  city  where  such  library  board 
shall  be  so  appointed,  and  said  board  of  school  trustees  is  hereby  re- 
quired within  thirty  days  after  receipt  from  said  library  board  of  said 
notice,  to  turn  over  to  said  library  board  all  the  library,  library  property, 
money  and  effects  of  every  kiud  and  description  appertaining  or  belong- 
ing to  the  public  library  of  such  city,  and  shall  execute  the  necessary  deed 
of  conveyance  and  transfers  therefor  to  said  library  board.  A  full  com- 
pliance of  this  section  on  its  part  by  such  board  of  school  trustees  shall 
operate  as  a  full  and  complete  discharge  from  all  future  liability  on  the 
part  of  such  board  of  school  trustees  in  any  and  all  matters  pertaining  to 
their  management  of  public  library  affairs  of  said  city. 

4983n.  Taxes,  rules,  employes.— 7.  All  boards  appointed  under  the 
provisions  of  this  act  shall  have  exclusive  power  and  authority  in  public 
library  affairs  in  their  respective  cities.  Such  boards  shall  have  power 
to  fix  and  levy  all  such  taxes  as  are  provided  by  law  to  be  levied  for 
library  purposes  and  shall  have  the  control  of  all  the  books  and  other 
property  of  every  name  and  description  belonging  to  the  public  library 
of  any  such  city,  and  shall  have  the  power  to  direct  all  the  affairs  of  such 
public  librarj%  and  in  the  name  of  the  library  have  power  to  receive  dona- 
tions, bequests,  legacies,  devises  and  to  receive  and  convey  real  estate  on 
behalf  of  such  library.  Such  library  board  shall  have  the  power  to  make 
and  enforce  rules  for  the  management  of  the  library  under  its  control  as 
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it  may  deem  necessary,  and  to  employ  a  librarian  and  such  assistants  as 
may  be  needed  in  the  care  and  preservation  of  the  property  belonging  to 
such  library,  and  to  fix  and  pay  the  salaries  of  the  librarian  and  the 
necessary  assistants,  and  other  necessary  employes.  Such  board  shall 
have  power  to  make  and  enforce  such  rules  and  regulations  for  the  care 
of  books,  pamphlets,  manuscripts,  maps,  papers  and  charts,  etc.,  belong- 
ing to  such  library,  as  said  board  may  deem  necessary  and  proper,  and  to 
provide  penalties  for  the  violation  thereof.  Such  boards  shall  have  power 
to  levy  a  tax  of  not  exceeding  one  mill  on  each  dollar  of  taxable  property 
in  such  city  assessed  for  taxation  in  each  year,  which  tax  shall  be  placed 
on  the  tax  duplicate  of  such  city  and  collected  in  the  same  manner  as 
other  taxes,  and  when  so  collected  such  taxes  shall  be  paid  over  by  the 
city  treasurer  to  such  library  board  to  be  used  for  the  support  and  main- 
tenance of  the  public  library  of  such  city.  Such  library  board  shall  have 
power  and  it  shall  be  its  duty  to  disburse  said  fund  and  all  other  revenue 
derived  from  gifts,  devises  or  from  any  other  source,  in  providing,  fitting 
up  and  maintaining  suitable  rooms  for  such  library,  and  in  the  purchase 
of  books,  manuscripts  and  literature  for  such  library,  and  in  the  care, 
binding,  preservation  of  the  same,  and  in  the  payment  of  salaries  and 
other  necessary  expenses. 

4983o.  Reports  to  council. — 8.  At  least  once  in  each  year  such  library 
board  shall  make  to  the  common  council  of  the  city  a  detailed  report  of 
its  doings  in  library  matters,  including  a  complete  account  of  its  receipts 
and  expenditures.  In  case  a  vacancy  occurs  in  any  such  library  board  the 
common  council  of  the  city  shall  appoint  a  person  to  fill  the  same  who 
shall  serve  out  the  unexpired  term. 

4983p.  Indebtedness,  payment. — ^9.  All  bonds,  contracts  or  obliga- 
tions whereby  liability  has  been  incurred  by  the  board  of  school  trustees 
in  their  conduct  of  library  affairs  shall,  whenever  a  transfer  is  made  to 
any  library  board  created  and  established  under  the  provisions  of  this 
act,  of  the  library  and  library  property  of  any  city,  be  and  become  the 
obligation  of  such  library  board,  and  it  is  hereby  made  the  duty  of  such 
library  board  to  provide  for  and  pay  all  such  bonds  and  obligations  ac- 
cording to  their  terms  as  the  same  shall  become  due  out  of  any  fund  or 
funds  which  may  come  into  its  hands  under  the  authority  of  this  act. 

4983q.  Cites  not  included. — 10.  This  act  shall  not  apply  to  cities  of 
the  state  operating  under  what  are  known  as  special  charters,  where  such 
special  charters  make  provision  for  the  management  of  public  libraries 
of  such  city,  nor  shall  the  provisions  of  the  act  extend  to  those  cities  of 
this  state  which  have  organized  under  the  authority  of  the  public  library 
act  of  1901,  in  force  March  4, 1901. 

4983r.  Use  of  library,  county  appropriation. — 11.  Any  library  organ- 
ized and  managed  under  the  provisions  of  this  act  may,  with  the  consent 
of  the  common  council  of  the  city  where  such  library  is  situated,  be  open 
to  the  use  of  the  citizens  of  the  county  wherein  such  library  is  situated, 
on  such  terms  and  conditions  as  may  be  prescribed  by  the  library  board 
in  charge  of  such  library.    The  library  board  in  charge  of  such  library 
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may,  when  the  consent  of  the  common  council  thereto  has  been  obtained, 
enact  all  needful  rules  and  regulations  for  loaning  books  to  individual 
citizens  of  the  county  outside  of  said  city,  and  shall  prescribe  and  fix  such 
compensation  to  be  paid  by  such  individual  citizens  of  the  county  not 
residents  of  the  city  in  which  such  library  is  situated,  for  the  use  of  the 
books  of  such  library,  as  to  the  library  board  may  seem  just  and  proper : 
Provided,  That  to  those  who  are  resident  citizens  of  the  city  in  which  any 
such  library  is  situated  the  privileges  of  such  library  shall  be  and  always 
remain  free,  subject  only  to  such  reasonable  rules  and  regulations  as  may 
from  time  to  time  be  enacted  by  the  library  board  in  charge  thereof:  And 
provided  further,  That  whenever  the  library  board  shall  consent,  the  board 
oi  county  commissioners  or  county  council,  or  any  other  proper  authority 
of  a  county,  may  make  an  annual  appropriation  out  of  the  general  fund 
of  such  county  of  an  amount  equal  to  a  tax  of  three-tenths  (3-10)  of  a 
mill  on  each  dollar  of  the  taxable  property  outside  of  such  city  where  the 
said  library  may  be  located,  for  the  support  and  maintenance  of  any 
library  in  such  county  which  may  be  organized  under  the  provisions  of 
this  act,  and  said  sum  paid  over  to  the  treasurer  of  the  library  board  in 
control  of  any  such  library,  then,  and  so  long  as  such  annual  appropria- 
tions are  so  made  and  paid  by  any  county,  shall  the  books  and  privileges 
of  such  library  be  open  to  all  the  citizens  of  the  county  making  and  pay- 
ing such  appropriations,  on  the  same  terms  and  subject  to  the  same  rules 
and  conditions  as  apply  to  the  citizens  of  the  city  in  which  such  library 
is  situated :.  And  also  provided,  That  any  county  making  such  appropria- 
tions may  appoint  two  members  of  said  library  board  if  said  board  shall 
consist  of  five  members;  and  one  member  of  said  library  board  if  said 
board  shall  consist  of  three  members;  said  appointments  to  be  made  by 
the  board  of  county  commissioners,  so  long  as  such  county  shall  continue 
to  make  the  appropriation  herein  provided  for.  Such  person  shall  pos- 
sess all  the  qualifications  required  by  this  act  of  members  of  such  library 
board,  and  shall  have  a  voice  as  such  advisory  member  in  the  management 
of  the  library:  And  provided  further,  That  in  case  the  county  commis- 
sioners or  other  proper  county  authorities  fail  or  refuse  to  make  any  such 
appropriations,  then  the  trustees  of  any  township,  the  town  board  of  any 
town  or  the  city  council  of  any  city  within  the  county  in  which  such 
library  is  located,  are  hereby  authorized  to  make  such  contracts  and  ar- 
rangements with  said  library  board  for  the  use  of  the  books  and  the  ad- 
vantages of  the  library  as  to  them  and  said  library  board  may  seem  just 
and  proper  for  the  inhabitants  of  their  respective  corporations. 

4983s.  Taking  eflfect  of  act.— 12.  The  provisions  of  this  act  shall  be  in 
full  force  and  eflPect  from  and  after  January  1st,  1904,  and  said  library 
board  when  so  created  according  to  this  act  shall  have  the  power  and 
right  to  remove  and  replace  any  and  all  employes  when  in  their  judgment 
the  welfare  of  the  library,  and  library  property,  requires  it. 
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[Acts  1903,  p.  301.    In  force  March  9,  1903.] 

4988d.  Cities  and  towns,  tax. — 1.  That  the  common  council  of  any 
city  or  the  town  board  of  any  incorporated  town  within  this  state  desir- 
ing to  establish,  increase  and  maintain  a  public  library^  in  such  city  or 
town,  open  to  and  for  the  use  and  benefit  of  all  the  inhabitants  thereof, 
may  levy  a  tax  annually  of  not  to  exceed  one  piill  on  each  dollar  of  all 
the  taxable  property  assessed  for  taxation  in  such  city  or  town,  as  shown 
by  the  tax  duplicate  for  the  year  immediately  preceding  the  fixing  of  such 
levy,  which  tax  shall  be  placed  on  the  tax  duplicate  of  such  city  or  town 
and  collected  in  the  same  manner  as  other  taxes  are  levied  and  collected, 
and  such  levy  shall  be  certified  to  the  clerk  of  the  circuit  court.  If  the 
common  council  of  such  city,  or  the  town  board  of  such  incorporated 
town,  do  not  make  such  levy  they  shall  do  so  at  the  next  ensuing  levy, 
and  annually  thereafter,  after  taxpayers  of  such  city  or  town  raise  by 
popular  subscription  for  each  of  the  two  years  immediately  following  the 
date  of  the  completion  of  such  subscription,  a  sum  of  money  equal  to  the 
amount  that  would  be  derived  from  a  tax  levy  of  two-tenths  of  a  mill  on 
each  dollar  of  the  taxable  property  assessed  for  taxation  in  such  city  or 
town,  as  shown  by  the  tax  duplicate  immediately  preceding  the  comple- 
tion of  such  subscription :  Providedy  That  no  more  than  two  per  cent,  of 
the  entire  amount  necessary  to  be  subscribed  shall  be  subscribed  by  any 
one  person,  firm  or  corporation  of  such  city  or  incorporated  town.  The 
amount  of  money  so  subscribed  as  herein  provided,  for  library  purposes, 
shall  be  made  to  fall  due  and  be  payable  in  eight  equal  quarterly  install- 
ments. The  first  installment  shall  become  due  and  payable  on  the  first 
Monday  of  the  second  month  following  the  date  of  the  completion  and 
filing  of  such  subscription,  as  hereinafter  provided,  and  one  installment 
shall  become  due  and  payable  on  the  first  Monday  of  each  third  month 
thereafter,  till  all  of  such  subscription  is  paid.  The  subscriptions  shall 
be  collected  by  the  public  library  board,  hereby  created,  as  hereinafter 
provided. 

This  section  amends  section  4988d,  Bums'  R.  S.  1901. 

4988f.  Examination  of  list,  library  board,  tax. — 3.  Within  ten  days 
after  said  judge  of  the  circuit  court  shall  have  been  notified,  as  above  pro- 
vided, that  such  subscription  list  has  been  filed  with  the  clerk  of  the  cir- 
cuit court,  if  one  has  been  filed  to  secure  the  levying  of  such  tax,  or  that 
the  common  council  has  certified  to  such  clerk  that  the  levy  as  provided 
herein  has  been  made,  it  shall  be  the  duty  of  said  judge  to  examine  such 
subscription  list,  and  if  it  be  found  that  an  amount  of  solvent  subscription 
has  been  made  equal  to  the  amount  required  by  section  one  of  the  above 
entitled  act,  then  he  shall  order  a  copy  of  such  subscription  list  spread 
upon  the  records  of  said  court,  and  he  shall  appoint  three  persons,  resi- 
dent of  such  city  or  town,  as  members  of  such  public  library  board,  one 
of  whom  he  shall  appoint  for  one  year,  one  for  two  years  and  one  for 
three  years  from  the  date  of  their  appointment,  and  all  appointments  so 
made  by  the  judge  of  the  court  shall  be  entered  in  the  order  books  of  said 
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court.  Within  ten  days  after  the  common  council  or  the  town  board  and 
the  board  of  school  trustees  shall  have  been  notified  as  in  section  2  of 
the  above  entitled  act,  each  body  shall  appoint  two  persons,  also  residents 
of  such  city  or  town,  not  otherwise  appointed  as  members  of  such  board, 
who  shall  become  members  of  such  public  library  board.  The  members 
so  appointed  by  the  common  council  or  town  board  for  the  first  appoint- 
ment under  this  act  shall  serve  for  a  period  of  one  year,  and  after  the  first 
appointment  all  appointments  made  by  the  common  council  or  town  board 
shall  be  for  a  period  of  two  years.  The  board  of  school  trustees  shall 
appoint  its  members  for  a  term  of  two  years,  who  may  be  from  their  own 
board.  If  the  township  advisory  board  of  the  township  in  which  such 
library  is  located  shall  levy  and  collect  two-tenths  of  a  mill  on  each  dol- 
lar of  all  the  taxable  property  assessed  for  taxation  in  said  township,  as 
shown  by  the  tax  duplicate  for  the  year  immediately  preceding  the  fixing 
of  such  levy,  exclusive  of  the  property  of  such  city  or  town  already  taxed 
for  said  library,  and  collect  and  pay  the  same  over  to  the  treasurer  of 
such  citjr  or  town  where  such  library  is  located,  then  in  such  case  the 
township  trustee  shall,  ex-oflBcio,  be  a  member  of  such  public  library 
board  and  such  township  trustee  shall  appoint  one  person,  a  resident  of 
said  township,  not  otherwise  appointed,  as  a  member  of  said  public  library 
board,  who  shall  become  a  member  of  such  public  library  board,  and  such 
appointment  by  such  township  trustee  shall  be  for  a  period  of  two  years, 
and  all  members  of  such  public  library  board  appointed  as  herein  pro- 
vided shall  serve  until  their  successors  are  appointed  and  qualified :  Pro- 
videdy  That  women  may  be  eligible  to  appointment  as  members  of  such 
library  board,  and  not  less  than  three  of  the  members  appointed  shall  be 
women.  The  judge,  common  council  or  town  board,  the  board  of  school 
trustees  and  township  trustee  in  making  the  appointments,  shall  select 
persons  of  well  known  probity,  integrity,  business  ability  and  experience, 
and  who  are  fitted  for  the  character  of  the  work  they  are  to  perform,  and 
who  shall  have  resided  for  a  period  of  not  less  than  five  years  immedi- 
ately preceding  their  appointment  in  the  city  or  town  for  which  they  are 
appointed  in  the  case  of  members  appointed  by  the  judge,  common  coun- 
cil or  town  board  and  school  trustees,  and  in  the  township  in  the  case  of 
the  member  appointed  by  the  township  trustee  as  hereinbefore  provided, 
and  who  shall  not  be  less  than  twenty-five  years  of  age  at  the  time  of  ap- 
pointment, and  who  shall  serve  without  compensation  for  services.  In 
case  of  vacancy  on  such  board  from  any  cause,  it  shall  be  the  duty  of  the 
said  judge,  common  council  or  town  board,  board  of  school  trustees  and 
township  trustees  to  fill  such  vacancy  occurring  in  the  membership  ap- 
pointed by  each  respectively. 
This  section  amends  section  4^8f,  Burns*  R.  S.  1901. 

4988g.  Certificates,  oaths. — 4.  All  appointments  to  membership  on  the 
public  library  board  shall  be  evidenced  by  certificates  of  appointment, 
duly  signed  by  the  judge  as  to  members  appointed  by  him,  by  the  mayor 
or  president  of  the  town  board,  the  president  of  the  board  of  school  trus- 
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tees  and  the  township  trustees  as  to  members  respectively  appointed  by 
them,  which  certificates  of  appointment  shall  be  handed  to  or  mailed  to 
the  address  of  the  appointee.  Within  ten  days  after  receiving  such  cer- 
tificates of  appointment  such  appointees  shall  qualify  by  taking  the  oath 
of  office  before  the  clerk  of  the  court  that  such  appointee  will  faithfully 
discharge  the  duties  as  a  member  of  the  public  library  board  to  the  best 
of  his  ability,  and  shall  file  such  certificate,  with  the  oath  endorsed  there- 
on, with  the  clerk  of  the  circuit  court  of  the  county  in  which  such  library 
is  to  be  established. 

This  section  amends  section  4988g,  Burns'  R.  S.  1901. 

4988J.  Collecting  subscriptions,  levy  of  tax. — 7.  When  such  public 
library  board  shall  have  organized  for  the  transaction  of  business,  there 
shall  be  placed  in  its  hands  by  the  clerk  of  the  circuit  court  the  original 
subscription  list,  if  any  has  been  made,  for  the  procuring  of  the  levy  of 
the  tax  as  herein  provided,  and  it  shall  be  the  duty  of  such  library  board 
to  collect  quarterly  all  money  subscribed,  as  the  same  becomes  due,  as 
provided  for  in  section  one  of  this  act,  and  pay  the  same  over  to  the 
treasurer  of  such  town  or  city,  and  to  expend  the  same  in  the  establish- 
ment, equipment,  enlargement  and  management  of  a  public  library  in  the 
manner  as  provided  for  in  section  eight,  which  shall  be  open  to  and  for 
the  use  and  benefit  of  all  the  inhabitants  of  the  city  or  town  in  which  th«» 
same  is  located,  and  such  library  board  may  use  such  sum  for  the  purchase 
of  a  building  site  and  the  erection  of  a  library  building  as  the  board  may 
decide.  It  shall  be  the  duty  of  such  library  board  to  determine  the  rate 
of  taxation  that  shall  be  necessary  to  establish,  increase,  equip  and  main- 
tain the  public  library  and  certify  the  same  to  the  common  council  or 
town  board  and  the  county  auditor:  Provided^  That  said  levy  shall  not 
exceed  one  mill  on  each  dollar  of  all  the  taxable  property  assessed  for 
taxation  in  such  city  or  town  as  shown  by  the  tax  duplicate  for  the  year 
immediately  preceding  the  fixing  of  such  levy.  When  the  assessment  for 
such  public  library  purposes  shall  be  certified  to  the  common  council  or 
town  board  and  the  auditor,  by  the  public  library  board,  the  same  shall 
be  placed  on  the  tax  duplicate  of  such  county  and  city  or  town  and  col- 
lected in  like  manner  as  other  taxes  are  levied  and  collected. 

Thli  section  amends  section  4988j,  Burns'  R.  S.  1901. 

4988m.  Tender  of  library,  appointing  board. — 10.  If  any  city  or  in- 
corporated town  in  this  state  wh^re  a  library  of  the  value  of  an  amount 
equal  to  the  amount  of  money  that  would  be  d-^rived  from  a  tax  levy  of 
three-tenths  of  a  mill  on  each  dollar  of  valuation  of  the  taxable  property 
within  such  city  or  town  assessed  for  taxation,  as  shown  by  the  preceding 
tax  duplicate  of  said  city  or  town,  is  already  established  and  maintained 
under  the  existing  laws  of  this  state,  and  whenever  the  managing  board 
of  such  library  already  so  existing  and  maintained  shall  tender  the  owner- 
ship, custody  and  control  of  said  library  free  of  expense  to  such  public 
library  board  for  the  use  and  purpose  of  a  public  library,  as  contem- 
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plated  by  this  act,  which  tender  of  custody  and  control  thereof  shall  be 
evidenced  by  a  certificate  issued  by  the  managing  board  thereof  and  filed 
in  triplicate  with  the  clerk  of  the  circuit  court  of  the  county  wherein  said 
city  or  town  is  located,  with  the  clerk  of  said  city  or  town  and  the  secre- 
tary of  the  board  of  school  trustees  in  the  manner  and  form  as  prescribed 
in  the  certificates  of  popular  subscription  contained  in  section  two  of  this 
act,  which  certificate  shall  show  the  value  of  such  library,  a  public  library 
board  shall  be  appointed  as  in  the  manner  as  set  forth  in  this  act,  except 
such  board  shall  be  appointed  only  when  the  common  council  or  town 
board  have  decided  by  a  majority  vote  of  the  members  thereof  to  accept 
such  library  and  to  levy  annually  and  collect  a  tax  as  other  taxes  are 
levied  and  collected  and  not  to  exceed  one  mill  on  each  dollar  of  valuation 
of  taxable  property  of  such  city  or  town,  as  herein  specified.  Said  council 
or  town  board  shall  certify  its  said  decision  of  acceptance,  attested  by  the 
clerk  of  said  city  or  town,  and  the  mayor  of  such  city  or  president  of  such 
town  board,  to  the  judge  of  the  circuit  court  and  the  secretary  of  the  said 
board  of  school  trustees,  whereupon  said  judge,  city  council  or  town  board 
and  board  of  school  trustees  shall  proceed  to  appoint  said  public  library 
board  in  the  manner  and  form  and  to  all  intents  and  purposes  as  is  done 
by  the  voluntary  levy  of  such  tax  by  the  council  or  town  board,  or  the 
popular  subscription  filed  with  the  clerk  of  the  court  as  hereinbefore 
provided. 
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CHAPTER    36. 

CORPORATIONS— LOAN  AND  DEPOSIT  COMPANIES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

8EC.  SEC. 

5002a.  Beducing  capital  stock.  5002b.  Action  legalized,  notice. 

[Acts  1905,  p.  199.     In  force  March  4,  1905.] 

5002a.  Reducing  capital  stock. — 1.  That  the  capital  stock  of  any  loan 
and  trust  and  safe  deposit  company  may  be  decreased  at  any  time  pro- 
vided the  board  or  directors  shall  pass  a  resolution  declaring  that  such 
decrease  is  advisable  and  calling  a  meeting  of  the  stockholders  to  take 
action  thereon ;  the  meeting  shall  be  held  upon  such  notice  as  the  by-laws 
provide  and  in  the  absence  of  any  such  provision  upon  ten  days'  notice 
given  personally  or  by  mail,  and  provided  further  that  no  reduction  of 
the  capital  stock  of  any  such  company  shall  be  made  until  the  auditor  of 
state  has  been  notified  before  the  call  for  the  meeting  of  stockholders  to 
consider  the  proposed  reduction.  When  so  notified  he  shall  cause  an  ex- 
amination to  be  made  immediately  of  the  books,  property  effects  and 
liabilities  of  such  corporation  and  may  also  examine  its  oflScers  and  em- 
ployes under  oath.  From  the  result  of  such  examination  he  shall  deter- 
mine the  value,  in  his  judgment,  of  such  property  and  effects  above  the 
debts  and  liabilities  for  this  purpose,  not  considering  capital  stock  as  a 
liability,  and  certify  the  same  in  writing,  together  with  his  consent  or 
refusal  to  consent  to  such  reduction;  and  the  amount  so  certified  shall 
be  presented  to  and  read  to  the  stockholders  present  at  such  meeting. 
It  shall  require  the  vote  of  three-fourths  of  the  stockholders  to  authorize 
such  reduction.  No  reduction  will  be  allowed  which  will  reduce  the 
capital  stock  below  the  amount  certified  and  consented  to  by  the  auditor 
of  state,  neither  shall  the  capital  stock  of  any  such  corporation  whose 
office  is  located  in  a  city  of  over  fifty  thousand  (50,000)  inhabitants 
be  reduced  at  any  time  below  one  hundred  thousand  ($100,000)  dollars, 
nor  that  of  any  such  corporation  whose  office  is  located  in  a  city  of  be- 
tween twenty-five  thousand  (25,000)  and  fifty  thousand  (50,000)  inhab- 
itants be  below  fifty  thousand  ($50,000)  dollars,  nor  that  of  any  such  cor- 
poration whose  office  is  located  in  a  city  of  less  than  twenty-five  thousand 
(25,000)  be  below  twenty-five  thousand  ($25,000)  dollars. 
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5002b.  Action  legalized,  notice. — 2.  The  reduction  of  iU  capital 
stock  heretofore  made  by  any  loan  and  trust  and  safe  deposit  company 
is  hereby  fully  legalized,  provided  such  reduction  was  approved  or 
authorized  at  a  regular  annual  meeting  of  the  corporation  where  75 
per  cent,  of  the  stock  of  the  corporation  was  represented  and  where 
such  reduction  was  approved  or  authorized  by  the  unanimous  vote  of  all 
the  stock  represented,  and  provided  further  that  the  auditor  of  state 
after  an  examination  of  the  affairs  of  such  corporation  as  provided  in 
section  1  herein  shall  have  consented  to  such  reduction,  and  provided 
also  that  a  notice  of  such  reduction  of  capital  stock  shall  be  published  for 
three  successive  weeks  in  a  daily  or  weekly  newspaper,  published 
in  the  city  or  town  where  such  loan  and  trust  and  safe  deposit  company 
is  located,  and  certificate  showing  that  the  capital  stock  has  been  reduced 
and  acknowledged  by  a  majority  of  the  board  of  directors  before  some 
oflBcer  authorized  to  take  acknowledgments  of  deeds,  shall  be  filed  in  the 
oflBce  of  the  secretary  of  state  and  a  duplicate  thereof  filed  and  recorded 
in  the  miscellaneous  record  in  the  recorder's  office  of  the  county  where 
the  principal  office  of  such  corporation  in  this  state  is  located. 
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CHAPTER    37. 

CORPORATIONS— LODGES  AND  SOCIETIES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ABT. 

2.    Masonic  buildings.    5047r-5047al.       3.    Beneficiabt  societies.    5050-5050m. 
AKTICLE  2.— MASONIC  BUILDINGS. 

SEC.  SEC. 

6047r.  Certificate,  contents.  5047w.   Capital  stock. 

5047s.  Corporate  powers.  5047x.    Transfer  of  stock. 

5047t.  Acquiring  and  conveying  property.  5047y.    Payments  of  capital  stock. 

5047u.  Directors,  president,  stockholders.    6047z.     Borrowing  money,  bonds. 

5047v.  Secretary  and  treasurer,  bond.         5047al.  Legalizing  clause. 

[Acts  1905,  p.  114.    In  force  March  2,  1005.] 

5047r.  Certificate,  contents. — 1.  That  whenever  three  or  more  bodies 
or  lodges  of  Free  and  Accepted  Masons,  or  of  other  secret  ritualistic 
orders  may  desire  to  form  a  company  or  association,  for  the  purpose  of 
building  and  maintaining  a  building  to  be  used  or  occupied,  in  whole  or  in 
part,  for  meetings  or  purposes  of  bodies  of  lodges  of  Free  and  Accepted 
Masons  or  of  other  secret  ritualistic  orders,  or  in  any  way  for  the  use, 
accommodation  or  convenience  of  such  bodies  or  lodges,  or  the  mem- 
bers thereof,  they  shall  make,  sign  and  acknowledge,  or  any  such  body 
or  lodge  by  vote  of  the  majority  of  members  present  at  any  of  its  regular 
or  stated  meetings  may  elect  or  constitute  and  appoint  one  of  its  mem- 
bers as  its  lawful  attorney  and  agent  in  its  name,  place  and  stead  to 
make,  sign  and  acknowledge  on  behalf  of  such  body  or  lodge,  a  certificate 
in  writing  which  shall  state  the  corporate  name  adopted  by  the  company 
or  association,  the  object  of  its  formation,  the  amount  of  its  capital  stock, 
the  number  and  the  par  value  of  its  shares  of  stock  not  exceeding  one 
hundred  dollars  per  share,  the  number  of  its  directors,  and  their  names, 
who  shall  manage  the  affairs  of  the  company  or  association  for  the 
first  year  and  the  name  of  the  town,  city  and  county  in  which  the 
same  is  to  be  located,  and  shall  file  the  same  in  the  oflSce  of  the  secretary  of 
state,  and  a  duplicate  thereof  shall  be  filed  and  recorded  in  the  office 
of  the  recorder  of  such  county. 
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5047s.  Corporate  powers. — 2.  When  the  certificate  shall  have  been 
filed  as  aforesaid  the  persons  named  as  directors  in  the  articles  of  associa- 
tion as  prescribed  in  section  1  of  this  act,  and  their  successors,  shall 
be  a  body  politic  and  corporate,  and  shall  have  and  possess  the  general 
powers,  rights  and  privileges  conferred  upon  corporations  by  the  laws 
of  this  state  and  by  common  law. 

5047t.  Acquiring  and  conveying  property. — 3.  Every  such  corporation 
shall  have  power  to  acquire,  by  purchase  or  otherwise,  hold,  use,  enjoy, 
and  convey  such  real  and  personal  property  as  may  be  necessary  and 
proper  for  the  purpose  of  erecting,  furnishing,  maintaining,  and  keeping 
in  repair  such  building.  And  any  part  of  such  building  as  may  not 
be.  needed  by  such  corporation  for  its  specific  purposes,  such  corporation 
shall  have  full  power  to  rent,  lease,  or  otherwise  dispose  of,  and  to 
receive  and  collect,  and  use  and  enjoy,  the  rents,  issues,  and  profits 
arising  therefrom. 

5047u.  Directors — ^President — Stockholders. — 4.  The  business  of  such 
company  or  association  shall  be  managed  by  not  less  than  three  nor  more 
than  fifteen  directors,  who  shall  consist  of  one  representative  from  each 
proprietary  body  or  lodge  composing  such  company  or  association,  and 
the  majority  of  the  directors  chosen  shall  be  a  quorum.  Such  directors 
after  one  year  from  the  organization  of  the  company  or  association, 
shall  be  elected  annually  by  such  respective  bodies  or  lodges  being 
stockholders,  at  such  time  as  the  by-laws  of  said  company  or  asso- 
ciation may  provide;  and  the  directors  thus  chosen  shall  elect  the  pres- 
ident thereof ;  and  such  directors  may  have  such  by-laws  for  the  govern- 
ment of  such  association  as  shall  not  be  inconsistent  with  the  provisions 
of  this  act.  Everj'^  such  body  or  lodge  may  hold  and  own  stock  in 
such  company  or  association,  may  pay  for  the  same  in  such  time  and 
manner  as  may  be  fixed  by  the  directors  of  such  company  or  association. 

5047v.  Secretary  and  treasurer— Bond. — 5.  There  shall  also  be  elected 
annually  at  the  first  meeting  of  such  directors  in  each  year,  a  secretary 
and  treasurer,  who  shall  respectively  give  bond  with  such  surety  as 
shall  be  required  by  the  by-laws  of  such  company  or  association,  and 
be  sworn  to  the  faithful  discharge  of  the  duties  assigned  to  each  of 
them.  All  officers  shall  serve  until  their  successors  are  chosen  and 
qualified. 

5047w.  Capital  stock. — 6.  The  amount  of  capital  stock  shall  be  fixed 
in  the  certificate  of  association,  but  may  be  increased  or  decreased 
by  a  vote  of  the  stockholders  at  any  called  meeting  for  that  purpose,  and 
such  capital  stock  shall  be  divided  into  shares  of  not  more  than  one 
hundred  dollars  each. 

5047x.  Transfer  of  stock. — 7,  The  stock  of  such  company  or  asso- 
ciation shall  be  deemed  personal  estate,  and  when  fully  paid  in  shall  be 
transferable  in  such  manner  as  the  by-laws  of  such  company  or  association 
may  prescribe :  Provided,  That  no  such  body  or  lodge  shall  have  the  power 
to  transfer  its  stock  to  any  person,  persons  or  company  other  than  to  the 
company  or  association  of  which  it  is  such  stockholder,  until  it  shall 
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have  given  written  notice  to  the  directors  of  such  company  or  association 
at  one  of  the  regular  meetings  of  such  directors  and  also  to  each  of  the 
bodies  or  lodges  holding  stock  in  such  company  or  association,  and  which 
written  notice  shall  give  first  to  such  company  or  association  the  privi- 
lege to  purchase  such  stock  at  the  actual  par  value  thereof,  and  to  pay 
for  the  same  within  sixty  days  from  the  receipt  of  such  written  notice 
by  such  directors,  and  second  a  like  privilege  to  each  of  the  bodies 
or  lodges  holding  stock  of  such  company  or  association.  Such  company 
or  association  shall  not  use  its  funds  in  the  purchase  of  stock  in  any  other 
corporation. 

50477.  Payments  of  capital  stock. — 8.  The  capital  stock  as  fixed  by 
such  company  or  association  shall  be  paid  into  the  treasury  thereof, 
within  such  time  and  in  such  installments  as  the  directors  of  the  com- 
pany or  association  assess  and  direct ;  and  when  fully  paid,  such  company 
or  association  shall  issue  to  the  body  or  lodge  entitled  thereto  a  certificate 
or  certificates  of  stock  therefor. 

5047z.  Borrowing  money — ^Bonds. — 9.  Such  company  or  association 
may,  from  time  to  time,  borrow  such  sums  of  money  as  they  may  deem 
necessary,  and  execute  their  notes  therefor,  and  issue  and  dispose  of 
their  bonds  for  any  amounts  so  borrowed,  for  such  sums  and  such  rates 
of  interest  as  are  allowed  by  the  laws  of  the  state  where  such  contract 
is  made  or  bonds  sold,  and  mortgage  their  property  and  franchise  to 
secure  the  payment  of  any  debt  contracted  by  such  company.  And  said 
company  may  sell  their  bonds,  either  within  or  without  this  state, 
at  such  price  or  rate  of  discount  as  the  board  of  directors  may  authorize ; 
and  such  sales  shall  be  valid  as  if  such  bonds  should  be  sold  at  par 
value. 

5047al.  Legalizing  clause. — 10.  In  all  cases  where  bodies  or  lodges 
referred  to  in  section  1  of  this  act  have  heretofore  taken  steps  for  the 
organization  of  like  associations  as  is  provided  for  in  this  act,  every  and 
all  such  steps,  acts  and  proceedings  of  any  such  body  and  lodge  are 
hereby  legalized. 

ARTICLE  3.— BENEFICIARY  SOCIETIES. 


8EO. 

SEC. 

6050. 

Certificates,  contracts,  bene- 

5050a. 

Fraternal  association  defined— 

ficiaries. 

Purposes. 

5050m. 

Attachment,  taxation. 

6050.    Certificates,  contracts,  beneficiaries. 

Section  5050,  Bums'  R.  S.  1901,  concerning  the  change  of  beneficiaries  in  certifi- 
cates of  membership  or  policies  issued  by  benevolent  or  mutual  benefit  societies,  ap- 
plies only  to  such  societies  as  are  incorporated.    Mason  v.  Mason,  160  Ind.  191. 
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[Acts  1903,  p.  18.    In  force  February  9,  1903.] 

5050a.  Fraternal  association  defined — ^Purposes. — ^1.  That  a  fraternal 
beneficiary  association  is  hereby  declared  to  be  a  corporation,  society  or 
voluntary  association,  formed  or  organized  and  carried  on  for  the  sole 
benefit  of  its  members  and  their  beneficiaries,  and  not  for  profit.  Each 
association  shall  have  a  lodge  system,  with  ritualistic  form  of  work  and 
representative  form  of  government,  and  shall  make  prowion  for  the 
payment  of  benefits  in  case  of  death,  and  may  make  provision  for  the 
payment  of  benefits  in  case  of  sickness,  temporary  or  permanent  physical 
disability,  either  as  the  result  of  disease,  accident  or  old  age,  provided 
the  period  of  life  at  which  the  payment  of  physical  disability  benefits 
on  account  of  old  age  commences  shall  not  be  under  seventy  (70)  years. 
All  subject  to  the  compliance  of  its  members  with  its  constitution  and 
by-laws.  The  fund  from  which  the  expenses  of  such  association  shall  be 
defrayed  shall  be  derived  from  assessments  or  dues  collected  from  its  mem- 
bers. Payment  of  death  benefits  shall  be  to  the  families,  heirs,  blood  rel- 
atives, affianced  husband  or  affianced  wife  or  of  to  persons  dependent  up- 
on the  member.  Such  associations  shall  be  governed  by  this  act  and  shall 
be  exempt  from  the  provisions  of  the  insurance  laws  of  this  state,  and  no 
law  hereafter  passed  shall  apply  to  them  unless  they  be  expressly  desig- 
nated therein.  Any  such  fraternal  beneficiary  association  may  create, 
maintain,  disburse  and  apply  a  reserve  or  emergency  fund  in  accordance 
with  its  constitution  or  by-laws,  and  every  such  association  shall  be 
deemed  and  held  to  be  a  charitable  institution.  The  term  ''fraternal 
beneficiary  association,"  wherever  used  in  this  act,  or  in  any  other  law 
of  this  state  hereafter  enacted,  shall  be  construed  to  mean  any  association 
such  as  is  defined  in  this  section. 

This  section  amends  section  5050a,  Bums'  R.  S.  1901. 

5050m.  Attachment,  taxation. — 13.  The  money,  or  other  benefit,  char- 
ity, relief  or  aid  to  be  paid,  provided  or  rendered  by  any  association 
authorized  to  do  business  under  this  act  shall  not  be  liable  to  attachment 
by  trustee,  garnishee  or  other  process,  and  shall  not  be  seized,  taken, 
appropriated  or  applied  by  any  legal  or  equitable  process  or  by  oper- 
ation of  law  to  pay  any  debt  or  liability  of  a  certificate  holder  or  of 
any  beneficiary  named  in  any  certificate  or  any  person  who  may  have 
any  right  thereunder.  And  the  buildings  and  other  property  used  by 
said  association  in  carrying  on  its  business,  and  all  dues,  assessments 
and  other  payments  and  the  accumulations  thereof,  held  and  possessed 
by  said  association  for  the  payment  of  death,  sick  or  disability  benefits, 
and  the  reserve,  emergency  and  other  mortuary  funds  of  said  association 
shall  be  exempt  from  taxation  for  state,  county  and  municipal  purposes: 
Provided,  That  nothing  in  this  act  shall  be  construed  to  exempt  from 
taxation  any  real  estate  owned  by  any  association  incorporated  or  doing 
business  under  the  provisions  of  this  act,  except  such  as  is  occupied 
exclusively  by  such  association  in  carrying  on  its  business. 

This  section  amends  5050m,  Burns*  R.  S.  1901. 
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CORPORATIONS— MANUFACTURING  AND  IIINING  COMPANIES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


8EC.  SEC. 

5051.    Incorporation,  purposes.  5066. 

5051a.  Articles  legalized.  5067. 

5052a.  Dissolution  of  corporation.  5071. 

5(^2b.  Notice,  winding  up  business.  5073. 

5052c  Continuance  of  powers.  5070. 

5052d.  Termination  of  powers.  5077. 

5054.  Directors,  election,  powers.  5080a. 

5055.  Officers,  election,  voting.  5080b. 
5058.    Capital  stock.  6080c. 
5058a.  Increasing  capital  stock.  6080d. 
5058b.  Election  of  directors.  5102. 
5058c.  Directors,  filling  vacancy.  5103. 
5060.    Payment  for  stock. 


Issuing  preferred  stock. 
Amount  of  stock,  limit,  priority. 
Annual  report  of  conditions. 
Liability  of  officers. 
Liability  for  violating  act. 
Liability  of  stockholders. 
Consolidation  of  corporations. 
Conditions  imposed. 
Corporate  name,  powers,  liabilities. 
Bonds,  interest,  stock,  exception. 
Capital  stock  limited. 
Gas  and  oil  companies,  powers. 


[Acts  1905,  p.  434.    In  force  March  6,  1905.] 

6051.  Incorporation,  purposes. — 1.  Whenever  three  (3)  or  more  per- 
sons may  desire  to  form  a  company  to  carry  on  any  of  the  following 
named  purposes,  to  wit: 

(a)  Any  kind  of  manufacturing,  mining,  mechanical  or  chemical  busi- 
ness or  to  furnish  motive  power  to  conduct  such  business; 

(b)  To  supply  any  city,  town,  village  or  community  with  water,  light, 
heat  or  power; 

(c)  To  own,  construct,  operate  and  maintain  stockyards  and  transit 
companies  and  conduct  and  transact  the  business  incident  thereto; 

(d)  To  own,  construct,  maintain  and  operate  grain  elevators  or  flour 
mills  or  both  and  transact  the  business  incident  thereto,  including  the 
manufacture  of  flour,  meal  and  all  grain  and  cereal  products,  and  the 
buying  and  selling  of  grain  and  cereals  of  all  kinds,  and  the  manufactured 
products  thereof,  and  also  including  the  right  to  own  and  maintain 
motive  power  to  conduct  such  business; 

(e)  To  buy  and  sell  any  kind  or  kinds  of  merchandise  in  connection 
with  the  manufacture  of  such  merchandise,  and  for  the  sale  of  such  mer- 
chandise when  manufactured.  They  shall  make,  sign  and  acknowledge 
before  some  officer  capable  of  taking  acknowledgments  of  deeds,  a  cer- 
tificate in  writing,  which  shall  state  the  corporate  name  adopted  by  the 
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company,  the  object  or  objects  of  its  promotion,  which  may  include  any 
or  all  of  the  purposes  included  in  any  one  of  the  above  named  subdivis- 
ions of  this  section,  the  amount  of  the  capital  stock,  the  term  of  its  exist- 
ence (not,  however,  to  exceed  fifty  (50)  years),  the  number  of  directors 
and  the  names  of  those  who  shall  manage  the  affairs  of  such  company  for 
the  first  year,  and  the  name  of  the  city  or  town  in  which  its  principal 
place  of  business  is  to  be  located,  and  file  the  same  in  the  office  of  the 
recorder  of  such  county,  where  it  shall  be  recorded,  and  a  duplicate 
thereof  in  the  office  of  the  secretary  of  state; 

(f )  To  buy,  sell  and  lease  lands  and  buildings  and  other  structures 
thereon,  and  to  erect  dwellings  and  other  buildings  and  structures  on 
lands  leased  or  purchased. 

This  section  amends  section  5051,  Bums'  R.  S.  1901,  as  such  section  was  amended 
by  the  act  of  1903,  Acts  1903,  p.  147.    See  notes  to  section  5051,  Burns'  R.  S.  1901. 

5051a.  Articles  legalized. — 2.  The  articles  of  incorporation  of  every 
company  which  has  filed  a  certificate  of  incorporation  under  the  terms 
and  provisions  of  an  act  entitled  **An  act  for  the  incorporation  of  man- 
ufacturing and  mining  companies  and  companies  for  mechanical,  chem- 
ical and  building  purposes,"  approved  May  20,  1852,  or  under  any 
of  the  acts  amendatory  thereof  or  supplementary  thereto,  wherein  the 
object  of  the  company  has  been  stated  as  embracing  any  or  all  of  the  pur- 
poses in  any  one  of  the  above  named  subdivisions  of  the  section  one 
(1)  of  this  act,  are  hereby  legalized  and  validated  and  declared  to  be 
as  effectual  as  if  the  original  statute  and  all  of  its  amendments  had 
stated  that  companies  might  be  formed  thereunder  for  any  or  all  of  the 
purposes  therein  enumerated. 

This  section  amends  section  2  of  the  act  of  1903.     Acts  1903,  p.  147. 

The  generating  of  electricity  is  manufacturing  within  the  meaning  of  the  manu- 
facturing and  mining  companies  act,  but  the  manufacturing  and  sale  of  all  kinds  of 
electrical  appliances  and  supplies  is  not  a  business  incident  to  such  manufacturing. 
Burke  v.  Meade,  159  Ind.  252. 

Corporations  can  not  be  organized  under  the  manufacturing  and  mining  companies 
act  to  carry  on  more  than  one  of  the  different  classes  of  business  mentioned  in  the 
statute  providing  for  the  organization  of  such  companies.  Williams  v.  Citizens  Co., 
25  App.  351. 

If  the  articles  of  incorporation  of  a  company  are  broader  than  authorized  by  stat- 
ute, such  company  does  not  become  a  de  jure  corporation.  Burke  v.  Meade,  159  Ind. 
252;  Williams  v.  Citizens  Co.,  25  App.  351. 

A  provision  in  the  articles  of  association  of  a  manufacturing  company  which  de- 
prives the  stockholders  of  the  company  of  the  right  given  by  statute  to  elect  the 
officers  of  the  company  is  void.    State  v.  Anderson,  31  App.  34. 

An  agreement  in  the  articles  of  association  of  a  manufacturing  company  that  only 
a  specified  per  cent,  of  each  share  of  stock  shall  be  paid  in,  and  that  such  provision 
can  be  amended  or  modified  only  by  the  imanimous  consent  of  all  the  stockholders, 
is  binding  upon  the  stockholders  and  creditors  of  the  company.  Bent  v.  Underdown, 
156  Ind.  516. 
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[Acts  1903,  p.  273.    In  force  March  9,  1903.] 

5052a.  Dissolution  of  corporation. — 1.  That  any  corporation  organized 
under  the  act  entitled  **An  act  for  the  incorporation  of  manufacturing 
and  mining  companies  and  companies  for  mechanical,  chemical  and 
building  purposes/'  approved  May  20,  1852,  may  be  dissolved  before 
the  expiration  of  the  time  limited  in  its  articles  of  association,  or  by 
law,  in  manner  as  in  this  act  provided.  The  board  of  directors  of  any 
such  corporation  so  desiring  to  dissolve  may,  at  a  meeting  called  for  that 
purpose,  or  at  any  regular  meeting  of  said  board,  by  a  vote  of  the  ma- 
jority of  the  whole  board,  adopt  a  resolution  to  the  effect  that  it  is  in  their 
opinion  for  the  best  interests  of  all  parties  interested  to  dissolve  such  cor- 
poration, and  thereupon  such  board  of  directors  shall  call  a  meeting  of 
the  stockholders  of  the  corporation  for  the  purpose  of  voting  upon  a  prop- 
osition that  said  corporation  shall  dissolve.  Such  meeting  of  the  stock- 
holders shall  be  held  not  less  than  ten  days  nor  more  than  thirty  days 
after  the  adoption  of  such  resolution.  Such  meeting  shall  be  held  in  the 
city  or  town  where  such  company  has  its  principal  oflBce,  and  by  consent  of 
a  majority  in  interest  of  the  stockholders  present  said  meeting  may 
be  adjourned  from  time  to  time.  If  at  such  meeting  the  holders  of 
all  the  stock  of  the  corporation  then  outstanding  shall  in  person  or  by 
attorney  consent  that  such  dissolution  take  place  and  signify  such  consent 
in  writing,  and  if  at  the  time  of  such  meeting,  or  within  sixty  days  there- 
after, all  of  the  holders  of  mortgage  and  judgment  liens  upon  the  prop- 
erty and  franchises  of  said  corporation  shall  also  in  person,  or  by  at- 
torney, consent  that  such  dissolution  take  place  and  signify  such  consent 
in  writing,  then  such  corporation  or  its  board  of  directors  shall  cause 
to  be  filed  in  the  office  of  the  secretary  of  state  such  consents,  attested 
by  the  secretary  and  treasurer,  and  its  president  or  vice-president,  to- 
gether with  the  powers  of  attorney  signed  by  such  stockholders  and  lien 
holders  executing  such  consent  by  attorney,  with  a  statement  of  names 
and  residences  of  the  then  existing  board  of  directors  of  said  corporation, 
and  the  names  and  residences  of  the  ofiicers,  duly  verified  by  the  pres- 
ident or  secretary  of  said  corporation.  The  secretary  of  state  shall  there- 
upon issue  to  such  corporation  in  duplicate  a  certificate  of  the  filing  of 
such  papers  and  that  it  appears  therefrom  that  such  corporation  has 
complied  with  this  section  prescribing  steps  preliminary  to  its  dis- 
solution, and  one  of  such  duplicate  certificates  shall  be  filed  by  such 
corporation  in  the  office  of  the  recorder  of  the  county  in  which  such 
corporation  has  its  principal  oflBce,  and  the  recorder  shall  receive  and 
file  the  same,  and  thereupon  such  corporation  shall  be  deemed  in  voluntary 
liquidation  preliminary  to  dissolution. 

5052b.  Notice,  winding  up  business.— 2.  The  board  of  directors  of 
such  dissolving  corporation  shall  cause  a  copy  of  such  certificate  provided 
for  in  section  1  of  this  act  to  be  published  at  least  once  a  week  for  two 
weeks  in  one  or  more  newspapers,  published  in  the  English  language  and 
of  general  circulation,  in  the  county  in  which  such  corporation  has  its 
principal  office,  and  at  the  expiration  of  such  publication  the  said  corpora- 
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tion  by  its  board  of  directors  shall  proceed  to  wind  up  its  business  and  af- 
fairs, with  full  power  to  sell,  assign  and  convey  all  and  singular  the  rights* 
privileges,  powers  and  franchises  of  such  dissolving  corporation,  and 
all  property,  real,  personal  and  mixed,  of  every  kind  and  character, 
and  all  property,  rights,  privileges,  powers  and  franchises  so  sold,  as- 
signed or  conveyed  shall  thereupon  be  vested  in  and  be  the  property 
of  the  purchaser  or  purchasers:  Provided,  however,  That  all  rights  of 
creditors,  all  liens  upon  the  property  and  franchises,  all  existing  contracts 
of  such  dissolving  corporation  shall  be  preserved  unimpaired,  and  such 
dissolving  corporation  may  and  shall  be  deemed  to  continue  in  existence 
in  order  to  preserve  the  same,  and  so  long  as  necessary  for  such  purpose; 
but  if  the  purchaser  or  purchasers  shall  assume  liabilities  to  creditors 
of  said  corporation  and  said  liens  and  existing  contracts,  the  holders 
thereof  consenting  in  writing  to  the  novation  or  substitution  of  the  pur- 
chaser or  purchasers  in  the  place  of  the  dissolving  corporation,  said  pur- 
chaser or  purchasers  shall  be  subject  to  the  liabilities,  liens  and  duties 
of  such  dissolving  corporation  so  assumed,  and  said  dissolving  corpora- 
tion by  such  novation  or  substitution  shall  be  discharged  therefrom. 
The  net  proceeds  realized  by  said  corporation  in  the  winding  up  of  its 
affairs  by  collections,  sales  or  otherwise,,  shall  be  applied  to  the  payment 
of  its  debts  and  obligations  not  assumed  by  the  purchaser  or  purchasers, 
upon  consent,  novation  or  substitution,  as  aforesaid,  and  the  balance  then 
remaining  shall  be  distributed  among  its  stockholders  according  to 
their  respective  interests. 

5052c.  Continuance  of  powers. — 3.  Said  dissolving  corporation  shall 
nevertheless  continue  no  longer  in  existence  as  a  corporate  body  than 
is  necessary  to  wind  up  its  affairs,  to  pay  and  satisfy  its  existing  debts 
and  obligations  and  make  sales,  assignments  and  conveyances  as  afore- 
said, and  to  distribute  proceeds  as  aforesaid,  but  until  its  affairs  and 
business  are  fully  wound  up  and  settled  and  final  distribution  made  to 
stockholders,  it  shall  have  power  to  prosecute  and  defend  suits,  to  en- 
force debts  and  obligations  in  its  favor,  and  to  do  and  perform  any  and 
every  act  necessary  or  requisite  to  the  full  and  final  winding  up  of  its 
affairs. 

5052d.  Termination  of  powers. — L  After  the  board  of  directors  of 
such  corporation  has  fully  and  finally  settled  its  affairs,  disposed  of  all  its 
property,  paid  its  debts,  except  such  as  have  been  assumed  by  novation 
or  substitution  as  aforesaid,  and  made  distribution  of  any  balance  re- 
maining to  stockholders  as  in  this  act  provided,  then  the  president  and 
secretary  thereof  shall  so  certify  in  writing  to  the  secretary  of  state 
under  oath  as  to  the  same,  and,  thereupon,  all  power  and  authority  of 
such  corporation  under  the  law  of  this  state  shall  be  terminated  and 
such  company  shall  have  no  further  corporate  power,  but  shall  be  deemed 
fully  and  finally  wound  up  and  dissolved. 
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5054.    Directors,  election,  powers. 

The  stockholders  of  a  manufacturing  company  can  not  be  deprived,  by  a  provision 
in  the  articles  of  association,  of  the  right  given  them  by  statute  to  annually  elect  the 
directors  of  the  company.    State  v.  Anderson,  31  App.  34. 

The  directors  of  a  manufacturing  company  may  authorize  the  president  of  the 
board  to  execute  contracts  on  behalf  of  the  company.  National  St.  Bank  v.  Sandford 
Fork  Co.,  157  Ind.  10. 

The  board  of  directors  of  an  insolvent  corporation  can  not  mortgage  all  the  prop- 
erty of  the  corporation  to  secure  debts  for  which  directors  of  the  corporation  are 
sureties,  unless  such  mortgage  is  authorized  by  a  majority  of  a  quorum  of  such 
board  who  are  not  liable  as  sureties.    Swift  Co.  v.  Dyer-Veatch  Co.,  28  App.  1. 

6055.    Officers,  election,  voting. 

A  provision  in  the  articles  of  association  of  a  manufacturing  company  that  certain 
named  persons  shall  be  officers  of  the  company  so  long  as  they  remain  shareholders, 
unless  they  become  incapacitated,  resign,  or  die,  is  void.  State  v.  Anderson,  31 
App.  34. 

5058.    Capital  stock. 

A  provision  in  the  articles  of  association  of  a  manufacturing  company  that  only 
a  specified  per  cent,  of  the  stock  shall  be  required  to  be  paid  in,  and  that  such  pro- 
vision can  only  be  amended  or  modified  by  the  unanimous  consent  of  all  of  the  stock- 
holders, is  binding  upon  the  creditors  and  stockholders  of  the  company.  Bent  v. 
Underdown,  156  Ind.  516. 

[Acts  1903,  p.  97.  In  force  February  27,  1903.] 
5058a.  Increasing  capital  stock. — 1.  That  any  manufacturing  or  min- 
ing company  heretofore,  or  hereafter  organized  under  the  laws  of  the 
state  of  Indiana,  is  authorized  and  empowered  to  increase  its  capital 
stock  at  any  other  meeting  at  any  other  time  than  the  annual  meeting 
of  the  stockholders  by  calling  a  special  meeting  of  the  stockholders  of  the 
company  for  such  purpose,  and  giving  the  stockholders  not  less  than 
ten  days*  notice  of  the  purpose  for  which  the  special  meeting  was  called. 
The  president  and  secretary  of  any  such  company,  in  certifying  to  the 
secretary  of  state  the  increase  of  capital  stock  voted  at  any  such  special 
meeting  of  the  stockholders,  shall  certify  under  oath  that  two-thirds 
of  all  the  stock  of  the  company  issued  and  outstanding,  voted  in  favor  of 
such  increase  at  the  special  meeting. 

5058b.  Election  of  directors. — 2.  The  incorporators  of  any  manufac- 
turing or  mining  company  heretofore,  or  hereafter  organized,  may  fix  in 
the  articles  of  association,  or  by  amendment  thereof,  filed  with  the  secre- 
tary of  state,  the  date  for  holding  the  annual  meeting  of  the  stock- 
holders for  the  election  of  directors  of  the  company,  at  any  time  within 
one  year  from  the  date  of  filing  the  articles  of  association,  and  when  so 
fixed  and  stated  in  the  articles  of  association,  or  in  the  amendments 
thereto,  the  directors  named  in  said  articles  of  association,  and  the  suc- 
cessor and  successors  of  such  directors  as  have  resigned,  shall  serve 
only  for'  the  period  of  time  to  said  annual  meeting  so  fixed  and  agreed 
upon  in  the  articles  of  association.    If  the  time  of  holding  the  annual 
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meeting  is  not  fixed  in  the  articles  of  association,  the  annual  meeting 
shall  be  held  one  year  from  the  date  of  filing  the  same,  as  now  required 
by  law, 

5058c.  Directors,  filling  vacancy. — 3.  Should  any  director  named  in 
the  articles  of  association,  resign  prior  to  the  first  annual  meeting  of  the 
stockholders,  the  directors,  providing  the  remaining  directors  constitute 
a  majority  of  the  board  of  directors,  may  fill  the  vacancy,  and  any 
director  so  elected  shall  serve  until  the  annual  meeting  of  the  stock- 
holders. 

5060.    Payment  for  stock. 

When  the  articles  of  association  provide  that  only  a  specified  per  cent,  of  the  stock 
of  a  manufacturing  company  shall  be  required  to  be  paid  in,  neither  the  corporation 
nor  the  creditors  thereof  can  enforce  the  payment  of  more  than  such  per  cent.  Bent 
V.  Underdown,  156  Ind.  516. 

If  the  <lirectors  of  a  manufacturing  company  fail  to  require  the  payment  for  stock 
to  be  made  within  the  time  fixed  by  statute,  such  directors  may  become  personally 
liable  to  the  creditors  of  the  company.     Brown  v.  Clow,  158  Ind.  403. 

Persons  who  subscribe  for  the  stock  of  a  proposed  corporation  can  (mly  be  com- 
pelled to  pay  for  such  stock  when  a  legal  corporation  is  organized,  the  showing  of  a 
de  facto  corporation  not  being  sufficient.     Williams  v.  Citizens  Co.,  25  App.  351. 

[Acts  1903,  p.  220.    In  force  March  9,  1903.] 

5066.  Issuing  preferred  stock. — 3.  Any  such  company,  whether  here- 
tofore or  hereafter  organized,  desiring  to  create  and  issue  shares  of 
preferred  stock  in  such  company  may  do  so  at  any  annual,  regular  or 
special  meeting  of  its  stockholders,  by  the  vote  of  the  holders  of  three- 
fourths  of  its  common  stock,  and  such  company  may  at  any  such  meeting 
or  any  subsequent  meeting  of  its  stockholders,  by  a  vote  of  the  holders 
of  a  majority  of  its  common  stock,  authorize  and  empower  its  board 
of  directors  to  dispose  of  and  issue  such  preferred  stock  upon  such  terms 
and  conditons  as  said  board  of  directors  may  deem  best,  or  as  such  com- 
pany may  prescribe ;  and  when  so  authorized  the  validity  of  the  issuance 
and  the  disposition  made  of  such  preferred  stock  by  said  directors  shall 
in  all  things  be  binding  and  conclusive  upon  such  company.  Within 
thirty  days  after  the  time  such  company  has  authorized  the  issuance  of 
preferred  stock  as  provided  in  this  section,  it  shall  cause  to  be  filed  with 
the  secretary  of  state  its  certificate  in  writing,  signed  by  its  president 
and  attested  by  its  secretary,  duly  acknowledged,  certifying  that  the 
issuance  of  preferred  stock  has  been  authorized  by  such  company,  the 
amount  of  such  preferred  stock,  the  number  of  shares  into  which  it  shall 
be  divided,  and  the  amount  of  each  share. 

This  section  amends  section  5066,  Bums'  R.  S.  1901. 

5067.  Amount*  of  stock,  limit,  priority. — 4.  Such  preferred  stock  may 
be  in  any  amount  fixed  in  the  certificate  for  incorporation  or  articles  of 
association  or  as  may  be  authorized  by  the  vote  of  the  stockholders 
creating  the  same,  and  stated  in  the  certificate  filed  with  the  secretary 
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of  state  as  aforesaid;  and  it  shall  be  subject  to  redemption  at  not  less 
than  par  at  such  time  or  times,  and  upon  such  terms  and  conditions  as 
shall  be  expressed  in  the  certificates  thereof,  and  the  holders  of  such 
preferred  stock  shall  be  entitled  to  receive,  and  the  said  company  shall 
be  bound  to  pay  thereon  such  quarterly,  semiannual,  or  annual  sum 
or  dividend  as  may  be  expressed  in  the  certificates,  but  not  to  exceed 
in  all  eight  per  cent,  per  annum,  before  any  dividend  shall  be  set  aside 
or  paid  on  the  common  stock  of  such  company,  and  in  no  event  shall 
the  holders  of  such  preferred  stock  be  individually  or  personally  liable 
for  the  debts,  or  other  liabilities  of  such  company,  but  in  case  of  insol- 
vency, or  upon  the  dissolution  of  such  company,  such  debts  or  other  liabil- 
ities shall  be  paid  in  preference  to  such  preferred  stock.  Such  preferred 
stock,  however,  shall  at  all  times  have  priority  in  payment  out  of  the 
assets  of  such  qompany  over  the  common  stock  thereof,  for  the  full  face 
value,  together  with  all  arrearages  of  interest  or  dividends  due  thereon. 

This  section  amends  section  5067,  Burns'  R.  S.  1901. 

The  holders  of  preferred  stock  in  an  insolvent  manufacturing  company  can  not  by 
any  arrangement  made  with  the  officers  of  the  company  bo  given  a  preference  claim 
on  the  assets  of  the  company  over. the  general  creditors  of  the  company.  Beagan  y. 
First  Nat.  Bank,  157  Ind.  623. 

5071.    Annual  report  of  conditions. 

Liabilities  of  offices  for  failure  to  make  annual  reports  of  the  conditions  of  manu- 
facturing companies  as  required  by  statute.    American  Co.  v.  Ellis,  150  Ind.  212;  Brown. 
V.  Clow,  158  Ind.  403. 

5073.    Liability  of  officers. 

Acti(Hi8  against  officers  of  manufacturing  companies  for  making  false  reports  as 
to  the  condition  of  such  companies  are  governed  by  the  six  years  statute  of  limitations. 
American  Co.  v.  Ellis,  156  Ind.  212;  Brown  v.  Clow,  158  Ind.  403;  St.  John  v.  Stafford, 
26  App.  696. 

When  the  officers  of  manufacturing  companies  are  liable  for  making  false  reports, 
or  failing  to  make  reports  as  to  the  financial  conditions  of  such  companies,  and  what 
are  necessary  and  sufficient  allegations  in  complaints  against  such  officers.  American 
Co.  V.  Ellis,  156  Ind.  212;  Brown  v.  Clow,  158  Ind.  403. 

Mere  failure  of  the  officers  of  a  manufacturing  company  to  make  or  publish  reports 
as  to  the  financial  condition  of  such  company  will  not  render  such  officers  liable  to 
the  creditors  of  the  company,  but  such  creditors  must  have  been  misled  or  deceived 
by  such  failure  in  order  to  create  a  liability.    Brown  v.  Clow,  158  Ind.  403. 

5076.    Liability  for  violating  act. 

If  the  directors  of  a  manufacturing  company  fail  to  require  the  subscriptions  for 
stock  to  be  pafd  within  the  time  fixed  by  statute,  and  such  company  becomes  insolvent, 
such  directors  become  personally  liable  for  the  debts  of  the  company.  Brown  v.  Clow, 
168  Ind.  403. 

6077.    Liability  of  stockholders. 

If  it  is  provided  in  the  articles  of  association  of  a  manufacturing  company  that  only 
a  specified  per  cent,  of  the  stock  shall  be  required  to  be  paid  in,  neither  the  corpo- 
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ration  nor  its  creditors  can  compel  the  payment  of  more  than  the  percentage  specified. 
Bent  V.  Underdown,  156  Ind.  516. 

[Acts  1903,  p.  406.    In  force  March  9,  1903.] 

6080a.  Consolidation  of  corporations. — 1.  That  any  two  or  more  cor- 
porations now  or  hereafter  organized  for  the  same  or  similar,  or  in  part 
the  same  or  similiar  objects  and  purposes,  and  now  or  hereafter  incor- 
porated under  an  act  entitled,  **An  act  for  thei  incorporation  of  manufac- 
turing and  mining  companies  and  companies  for  mechanical,  chemical 
and  building  purposes,''  approved  May  20,  1852,  or  under  said  act  and 
any  act  or  acts  amendatory  thereof  or  supplemental  thereto,  proposing  to 
merge  or  unite  into  a  single  corporation,  may  proceed  as  in  this  act 
provided. 

5080b.  Conditions  imposed. — 2.  The  merger  or  uniting  of  corporations 
under  this  act  shall  be  made  under  the  conditions,  provisions,  restrictions 
and  with  the  powers  hereinafter  mentioned:  1.  The  directors,  or  a 
majority  thereof,  of  the  several  corporations  proposing  to  merge  or 
unite,  may  enter  into  a  joint  agreement  under  the  corporate  names  and 
seals  of  the  respective  corporations,  for  the  merger  or  union  of  said 
corporations,  either  into  a  new  corporation  or  into  one  of  the  merging 
or  uniting  corporations,  prescribing  the  terms  and  conditions  thereof, 
the  mode  of  carrying  the  same  into  effect,  the  name  of  the  new  corpora- 
tion (if  one  shall  be  so  formed  or  created)  or  of  the  jnerged  or  united 
corporation,  as  the  case  may  be ;  the  number  of  shares  of  the  capital  stock, 
whether  common  or  preferred  or  both,  and  the  amount  of  par  value 
of  each  share  of  the  capital  stock  of  such  new,  merged  or  united  cor- 
poration (and  if  the  merger  be  into  one  of  the  existing  corporations 
the  capital  stock  thereof  may  be  increased  and  fixed  as  stated  in  said 
agreement) ;  the  manner  of  converting  the  capital  stock  of  each  of  said 
merging  or  uniting  corporations  into  the  stock  or  obligations  of  Such 
new,  merged  or  united  corporation;  the  term  of  the  existence  of  such 
new,  merged  or  resulting  corporation  (not,  however,  exceeding  fifty 
years) ;  the  number  of  directors  and  their  names  who  shall  manage  the 
affairs  of  such  new,  merged  or  united  corporation  for  the  first  year,  and 
until  their  successors  are  chosen  according  to  law;  if  a  new  corporation 
is  to  be  created,  the  name  of  the  town  and  county  in  which  its  operations 
are  to  be  carried  on,  together  with  all  such  other  provisions  and  details 
as  such  first  mentioned  directors  shall  deem  necessary  to  perfect  the 
merger  or  union  of  said  corporations. 

2.  The  said  agreement  shall  be  submitted  to  the  stockholders  of  each 
of  said  merging  or  uniting  corporations,  separately,  at  a  meeting  thereof, 
to  be  called  for  the  purpose  of  taking  the  same  into  consideration,  and 
twenty  days'  notice  of  the  time,  place  and  objects  of  such  meeting  shall 
be  mailed  to  the  last  known  postoffice  address  of  each  of  such  stock- 
holders; and  at  the  said  meetings  of  stockholders  the  said  agreement  of 
such  directors  shall  be  considered,  and  a  vote  of  the  stockholders  of 
each  corporation  by  ballot  shall  be  taken  separately,  for  the  adoption  or 
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rejection  of  the  same,  each  share  of  stock  entitling  the  holder  thereof  to 
one  vote,  and  said  ballot  shall  be  cast  in  person  or  by  proxy;  and  if 
the  votes  of  the  holders  of  all  the  capital  stock  of  each  of  the  said 
merging  or  uniting  corporations  shall  be  for  the  adoption  of  said  agree- 
ment, that  fact  shall  be  certified  thereon  by  the  secretary  of  each 
of  the  respective  corporations,  under  the  seal  thereof,  and  said  agree- 
ment, so  adopted  and  so  certified,  shall  be  filed  in  the  office  of  the  recorder 
of  the  county  in  which  the  operations  of  said  merged,  united  or  resulting 
company  are  to  be  carried  on,  which  shall  be  placed  upon  the  record, 
and  a  duplicate  thereof  filed  in  the  office  of  the  secretary  of  state,  and 
the  same  shall  from  thence  be  deemed  and  taken  to  be  the  agreement 
and  act  of  merger  or  union  of  said  corporations.  Said  agreement  may 
be  executed  and  acknowledged  under  the  authority  or  direction  of  the 
directors  of  each  of  the  constituent  corporations  by  the  president  and 
secretary  thereof.  A  copy  of  said  agreement  and  act  of  merger  or 
union  duly  certified  by  the  secretary  of  state  under  the  seal  thereof 
shall  be  evidence  of  the  existence  of  such  new,  merged  or  united  corpo- 
ration. 

5080c.  Corporate  name,  powers,  liabilities. — 3.  Upon  making  and  per- 
fecting the  said  agreement  and  act  of  merger  or  union,  and  filing  the 
same  as  provided  in  the  preceding  section,  the  several  corporations  joining 
in  the  said  agreement  as  aforesaid  shall  be  one  corporation,  by  the  name 
provided  in  said  agreement,  possessing  all  the  rights,  privileges,  powers 
and  franchises  of  every  kind  and  character,  and  being  subject  to  all 
the  liabilities  and  duties  of  each  of  such  corporations  so  merpred  or  united, 
and  all  and  singular  the  rights,  privileges,  powers  and  franchises  of  every 
kind  and  character  of  each  of  said  corporations,  and  all  property,  real, 
personal  and  mixed,  and  all  debts  due  upon  whatever  account,  as  well 
for  stock  subscriptions  as  all  other  things  in  action  or  belonging  to 
each  of  said  corporations,  shall  be  vested  in  the  new,  merged  or  united 
corporation;  and  all  property,  rights,  privileges,  powers  and  franchises 
and  all  and  every  other  interest  shall  be  thereafter  as  effectually  the  prop- 
erty of  such  new,  merged  or  united  corporation  as  they  were  of  the  several 
and  respective  former  corporations,  and  the  title  to  any  real  estate, 
whether  by  deed  or  otherwise,  under  the  laws  of  this  state,  vested  in  either 
of  such  corporations,  shall  not  revert  or  be  in  any  way  impaired  by 
reason  of  this  act:  Provided,  That  all  rights  of  creditors  and  all  liens 
upon  the  property  and  franchises  of  either  of  said  former  corporations 
shall  be  preserved  unimpaired,  and  the  respective  former  corporations 
may  be  deemed  to  continue  in  existence,  in  order  to  preserve  the  same ; 
and  all  debts,  liabilities  and  debts  of  either  of  said  former  corporations 
shall  thenceforth  attach  to  new,  merged  or  resulting  corporation  and 
may  be  enforced  against  it  to  the  same  extent  as  if  said  duties,  liabilities 
and  duties  had  been  incurred  or  contracted  by  it ;  except  that  when  the 
same  debt,  liability  or  duty  has  been  assumed  or  incurred  by  contract 
or  otherwise,  by  two  or  more  of  said  merged  or  continued  corporations, 
the  new,  merged  or  resulting  corporation  shall  not  be  required  to  pay 
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or  discharge  such  debt,  liability  or  duty  in  such  manner  or  to  such 
extent  tbat  the  obligee  thereof  shall  receive  duplicate  or  double  pay- 
ment or  discharge  thereof,  or  -more  in  payment  or  discharge  thereof 
than  such  obligee  would  have  been  entitled  to  receive  had  such  merger 
or  union  not  taken  place. 

5080d.  Bonds,  interest,  stock,  exception. — 4.  Said  new,  merged,  united 
or  resulting  corporation  shall  have  power  and  authority  to  issue  bonds 
or  other  obligations,  negotiable  or  otherwise,  and  with  or  without  interest 
coupons  or  certificates  thereto  attached,  to  an  amount  sufficient  with 
its  capital  stock,  or  so  much  thereof  as  may  be  available  for  such  pur- 
poses, to  provide  for  all  the  payments  it  will  be  required  to  make  or 
obligations  it  will  be  required  to  assume  in  order  to  effect  such  merger 
or  union  and  to  carry  out  the  objects  and  purposes  of  said  corporation ; 
to  secure  the  payment  of  such  bonds  or  obligations  it  shall  be  lawful 
to  mortgage  its  corporation  franchises,  rights,  privileges  and  property, 
real,  personal  and  mixed :  Provided,  Such  bonds  shall  not  bear  a  greater 
rate  of  interest  than  six  per  cent,  per  annum,  payable  quarterly,  semi- 
annually or  annually;  said  corporation  may  issue  capital  stock,  either 
common  or  preferred,  or  both,  to  such  an  amount  as  may  be  necessary 
to  the  stockholders  of  such  merging  or  constituent  corporation  in  ex- 
change or  payment  for  their  original  shares  in  the  manner  and  on  the 
terms  specified  in  the  agreement  of  merger  or  union ;  which  may  fix  the 
amount  and  provide  for  the  issue  of  preferred  stock  based  on  the  property 
of  the  merging,  uniting  or  constituent  corporations  conveyed  to  or  ac- 
quired or  owned  by  the  new,  merged,  united  or  resulting  corporation 
as  well  as  upon  money  capital  paid  in :  Provided,  That  this  act  shall  not 
apply  to  waterworks  companies. 

[Acts  11)03,  p.  227.     In  force  March  9,  1903.] 

5102.  Capital  stock  limited. — 4.  That  the  capital  stock  of  any  com- 
pany, corporation  or  association  to  carry  on  exclusively  the  business 
of  mining,  drilling,  sinking  and  operating  wells  for  petroleum  and  nat- 
ural gas,  or  selling  the  same,  or  manufacturing  petroleum  and  other 
minerals  into  gas  for  fuel  and  light,  which  company,  corporation  or  asso- 
ciation is  or  shall  hereafter  be  incorporated  under  said  chapter  thirty-five 
(35)  of  the  revised  statutes  of  Indiana,  shall  not  exceed  two  millions 
of  dollars :  Provided,  That  no  suits  now  pending  or  the  rights  of  the  par- 
ties litigant  thereto,  shall  be  affected  by  the  provisions  of  this  act. 

This  act  amends  section  5102,  Burns*  R.  S.  1901. 

5103.    Gas  and  oil  companies,  powers. 

Gas  companies  can  exercise  the  power  of  eminent  domain  to  obtain  land  for  pipe 
lines  only  when  such  companies  are  engaged  in  furnishing  gas  for  public  use.  Great 
Western  Co.  v.  Hawkins,  30  App.  557. 

If  an  instrument  for  the  appropriation  of  land  for  a  pipe  line  asks  for  a  fee  in  the 
land  appropriated,  when  the  law  gives  the  right  to  acquire  only  an  easement,  such 
instrument  is  fatally  defective,  and  the  court  may  refuse  to  appoint  appraisers  when 
the  instrument  shows  that  the  petitioner  has  no  right  to  maintain  the  proceeding. 
Great  Western  Co.  v.  Hawkins,  30  App.  557. 
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CHAPTER    40. 

CORPORATIONS— RAILROADS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ABT. 

1.    Oboaiozation,  coNSTBUonoN,  OPERA-     2.    Afteb  sale.    5209. 
TION.    6134-5190b. 

ARTICLE  1.— BEFORE  CONSTRUCTION. 

SEC.  SEC. 

5134.     Forming  company,  franchises.  5185c.  Cars  of  connecting  roads. 

5153.     General  powers.  5185d.  Grab  irons  or  hand  holds. 

5153a.  Operating  as  interurban  electric  5185e.  Penalties,  duty  of  prosecutor. 

railway.  5185f.   Employes   assuming   risks. 

5153b.  Privileges  and  obligations.  5185g.  Employes,  hours  of  service. 

5153c.  Hauling  freight  by  steam.  5185h.  Injuries,  liability. 

5158a.  Railroads  crossing  each  other.  5185i.    Violation,    penalty. 

5  ICO.     Appropriation  of  land.  5187.     Train  arrival,  penalty,  duty  of  prose- 
5171.     Altering  route,  maps.  cutor. 

5172a.  Railroad  street  crossings,  grading.  5190a.  Excess  baggage  charges. 

5185a.  Brakes  on  engines  and  trains.  5190b.  Penalty,  recovery. 
5185b.  Automatic  couplers. 

5134.    Forming  company,  franchises. 

If  a  railroad  company  organized  under  the  laws  of  this  state  ceases  to  do  business, 
and  surrenders  all  its  property  and  rights  to  a  rival  company  for  the  purpose  of  de- 
stroying competition,  its  franchise  may  be  declared  forfeited.  Eel  River  R.  R.  Co.  v. 
State,  155  Ind.  433. 

5163.    Gteneral  powers. 

Railroad  companies  have  no  right  to  construct  their  roads  upon  and  along  streets 
without  the  consent  of  the  municipal  authorities.  Town  of  New  Castle  v.  Lake  Erie 
R.  R.  Co.,  155  Ind.  18. 

Municipal  corporations  have  authority  to  authorize  the  construction  of  railroads 
along  the  public  streets  when  such  roads  will  not  unreasonably  impair  the  use  of  the 
streets  as  highways,  and  when  a  railroad  has  uninterruptedly  occupied  a  street  for 
thirty  years  the  presumption  of  a  grant  arises.  Town  of  New  Castle  v.  Lake  Erie 
R.  R.  Co.,  155  Ind.  18. 

If  a  railroad  is  built  across  a  highway,  it  is  the  duty  of  the  railroad  company  to 
restore  and  maintain  the   highway  at  such  crossing  in  a  reasonably  safe  condition 
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for  use.  Chicago  Ky.  Co.  v.  State,  158  Ind.  189;  Chicago  Ry.  Co.  v.  State,  169  Ind. 
237;  Baltimore  R.  R.  Co.  v.  State,  159  Ind.  510;  Chicago  Ry.  Co.  v.  Leachmaii,  161 
Ind.  612;  Southern  Ind.  Ry.  Co.  v.  McCarrell,  163  Ind,  469;  Wahash  R.  R.  Co.  v.  De 
Hart,  32  App.  62. 

Railroad  companies  are  required  to  keep  highway  crossings  in  repair  when  the  high- 
ways are  established  after  the  railroads  are  built.  Baltimore  R.  R.  Co.  v.  State,  159 
Ind.  510;  Lake  Erie  R.  R.  Co.  v,  Shelley,  163  Ind.  36. 

Railroad  companies  may  be  compelled  by  mandate  to  keep  highway  crossings  over 
their  roads  in  good  condition  for  use  when  the  law  makes  it  their  duty  to  do  so. 
Chicago  Ry.  Co.  v.  State,  158  Ind.  189;  Baltimore  R.  R.  Co.  v.  State,  159  Ind.  510. 

Railroad  companies  may  be  compelled  by  mandate  to  change  the  grade  of  their 
roads  so  as  to  conform  to  the  grades  of  streets.  Chicago  Ry.  Co.  y.  State,  159  Ind. 
237. 

Railroad  companies,  in  constructing  their  roads  across  watercourses,  are  required  to 
use  due  care  to  avoid  injuring  the  property  of  others,  but  such  companies  are  not  held 
as  insurers  against  all  injury  or  damage.    Cleveland  Ry.  Co.  v.  Wisehart,  161  Ind.  206. 

If  a  railroad  company  institutes  proceedings  to  obtain  a  right  to  build  its  road 
across  the  tracks  of  another  railroad  company,  an  appeal  will  not  lie  from  an  award 
in  such  proceedings  while  exceptions  to  such  award  are  pending.  Wabash  R.  R.  Co. 
V.  Cincinnati  Railroad,  29  App.  '546. 

[Acts  1903,  p.  271.     In  force  March  9,  1903.] 

5153a.  Operating  as  interarban  electric  railway. — 1.  That  whenever 
any  railroad  company,  heretofore  or  hereafter  organized  under  the  gen- 
eral railroad  laws  of  the  state  of  Indiana,  but  operating  or  intending 
to  operate  as  an  interurban  electric  or  street  railway,  shall  desire  to  avail 
itself  of  the  rights,  privileges  and  powers  and  subject  itself  to  the  duties, 
obligations  and  liabilities  of  interurban  electric  or  street  railway  compa- 
nies, organized  under  the  laws  of  the  state  of  Indiana  relating  thereto, 
it  shall  be  lawful  for  such  company  by  a  vote  of  its  board  of  directors, 
with  the  unanimous  consent  of  the  stockholders,  to  effect  such  change 
by  causing  to  be  filed  in  the  office  of  the  secretary  of  state  a  certificate 
reciting  such  desire  and  the  action  of  such  board,  signed  by  the  president 
and  a  majority  of  the  board  of  directors  and  attested  by  the  secretary 
and  the  seal  of  such  company:  Provided,  That  nothing  herein  shall  be 
construed  so  as  to  permit  either  company  to  operate  as  both  a  steam 
railroad  and  an  interurban  electric  or  street  railway:  And  provided,  fur- 
ther. That  at  the  time  of  filing  such  certificate  such  company  shall  pay 
to  the  secretary  of  state,  for  the  benefit  of  the  state,  the  same  fees  re- 
quired to  be  paid  for  filing  the  articles  of  incorporation  of  a  company 
with  the  same  authorized  capital  stock. 

5153b.  Privileges  and  obligations. — 2.  Prom  the  time  of  filing  such 
certificate  such  company  shall  be  entitled  to  all  the  rights,  privileges  and 
powers  and  subject  only  to  the  duties,  obligations  and  liabilities  of  inter- 
urban electric  or  street  railway  companies,  organized  under  the  laws 
relating  thereto,  as  aforesaid:  Provided,  That  nothing  in  this  act  con- 
tained shall  in  any  manner  affect  any  suit  pending  by  or  against  such 
company  or  any  rights  held  by  it  at  the  time  the  certificate  herein  pro- 
vided for  shall  be  filed  as  aforesaid. 
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[Acts  1905,  p.  46.     In  force  April  16,  1906.] 

5163c.  Hauling  freight  by  steam. — 1.  That  any  railroad  company 
heretofore  organized  under  the  general  railroad  law,  and  which -has  here- 
tofore availed  itself  of  the  provisions  of  the  act  of  March  9,  1903,  author- 
izing such  railroad  companies  to  operate  as  interurban,  electric  or  street 
railways,  shall  have  the  right  to  haul  freight,  freight  cars  and  trains  by 
steam  locomotives. 

6158a.    Railroads  crossing  each  other. 

The  act  of  1897,  sections  6168a-6168h,  Burns'  R.  S.  1901,  regulating  proceedings 
when  one  railroad  company  desires  to  cross  another  railroad,  and  the  construction  of 
interlocking  switches,  does  not  apply  to  electric  railways  when  they  desire  to  cross  the 
tracks  of  steam  railroads.    Wabash  R.  R.  Co.  v.  Ft.  Wayne  Co.,  161  Ind.  296. 

In  an  application  under  section  6168a,  Bums'  R.  S.  1901,  to  obtain  the  right  to 
construct  a  railroad  across  another  railroad,  the  court  has  power  to  determine  how 
the  crossing  shall  be  made.  Cincinnati  Railroad  v.  Wabash  R.  R.  Co.,  162  Ind.  303; 
Wabash  R.  R.  Co.  v.  Cincinnati  Railroad,  29  App.  646. 

If  proceedings  are  commenced  by  a  railroad  company  to  obtain  the  right  to  cross 
the  tracks  of  another  company,  and  the  parties  agree  to  submit  to  commissioners  the 
question  of  the  practicability  of  constructing  an  over-grade  crossing,  and  the  amount 
of  damages  for  such  a  crossing  and  damages  for  a  crossing  at  grade,  such  commis- 
sioners have  no  authority  to  consider  the  question  of  carrying  the  road  of  the  peti- 
tioner under  the  tracks  of  the  other  company.  Baltimdre  R.  R.  Co.  y.  Wabash  R.  R. 
Co.,  31  App.  201. 

5160.    Appropriation  of  land. 

Proceedings  to  appropriate  land  under  the  right  of  eminent  domain  are  special  in 
their  nature,  but  the  provisions  of  the  civil  code  in  matters  of  practice  may  be  called 
in  aid  of  the  special  statutory  provisions.    Great  Western  Co.  v.  Hawkins,  30  App.  667. 

If  only  an  easement  may  be  acquired  in  land  under  appropriation  proceedings,  an 
instrument  of  appropriation  asking  for  a  fee  is  fatally  defective.  Great  Western  Co. 
v.  Hawkins,  30  App.  667. 

If  a  railroad  company  seeks  to  appropriate  a  right  of  way  across  the  track  of  an- 
other railroad  company,  all  the  right  and  power  of  the  owner  of  the  track  is  to  see 
that  the  proceeding  is  regular,  and  that  the  compensation  awarded  is  paid;  and  if 
the  compensation  assessed  is  deemed  too  small,  exceptions  may  be  filed,  and  an  appeal 
taken,  but  the  appeal  does  not  prevent  possession  by  the  petitioner,  and  the  only 
question  on  appeal  is  the  amoimt  of  damages.  Cincinnati  Railroad  v.  Wabash  R.  R. 
Co.,  162  Ind.  303. 

If  a  land  owner  excepts  to  the  damages  awarded  for  a  right  of  way,  and  appeals  to 
the  circuit  court,  and  then  withdraws  his  exceptions  and  dismisses  the  appeal,  he 
may  then  sue  the  railroad  company  and  recover  damages  on  account  of  the  appro- 
priation of  his  land.    Chicago  Ry.  Co.  v.  Patterson,  26  App.  296. 

An  assessment  of  damages  for  lands  appropriated  for  a  railroad  right  of  way  in- 
cludes the  buildings  on  the  land  and  vests  the  title  in  the  same  in  the  railroad  com- 
pany.    Stauffer  v.  Cincinnati  R.  R.  Co.,  33  App.  366. 

In  fixing  the  amount  of  damages  for  lands  appropriated  for  a  railroad  right  of  way, 
the  benefits  that  accrue  to  the  remaining  land  of  the  land-owner  can  not  be  considered. 
Chicago  Ry.  Co.  v.  Winslow,  27  App.  316. 

If  a  circuit  court  refuses  to  appoint  appraisers  to  assess  damages  for  lands  to  be 
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taken  by  a  railroad  company  for  a  right  of  way>  an  appeal  can  not  be  taken  from 
such  order.    Lafayette  Ry.  Co.  v.  Butner,  162  Ind.  460. 

If  a  railroad  company  takes  exceptions  to  the  amount  of  damages  assessed  for 
lands  taken,  the  company  may  pay  the  damages  assessed  to  the  clerk  of  the  court, 
take  possession  of  the  land,  and  then  appeal  to  the  circuit  court  and  contest  the 
amount  of  the  damages.     Cleveland  Ry.  Co.  v.  Nowlin,  163  Ind.  496, 

If  exceptions  are  filed  to  an  award  of  damages  for  land  appropriated  for  a  railroad 
right  of  way,  an  appeal  can  not  be  taken  from  the  judgment  of  the  circuit  court  until 
such  exceptions  are  finally  disposed  of.  Wabash  R.  R.  Co.  v.  Cincinnati  Railroad,  29 
App.  546. 

[Acts  1903,  p.  218.     In  force  April  23,  1903.] 

5171.  Altering  route,  maps.— 1.  If  at  any  time  after  the  location  of 
the  line  of  any  railroad,  chartered  by  this  state,  and  the  filing  of  the 
map  thereof,  it  shall  appear  to  the  directors  of  such  company  that  the 
line  thereof  is  unnecessarily  dangerous,  inconvenient  or  expensive  to 
operate,  by  reason  of  unavoidable  causes,  grades  or  serious  errors  in  loca- 
tion, such  directors  may  make  local  alteration  of  the  line,  and  cause  a 
new  map  to  be  filed  in  the  office  where  the  map  showing  the  first  location 
is  filed,  and  may  thereupon  take  possession  of  the  lands  embraced  in  such 
new  location  which  may  be  necessary  for  the  construction  and  main- 
tenance of  such  road  on  such  altered  line,  either  by  agreement  of  the 
owner  or  by  such  proceedings  as  are  authorized  by  the  charter  of  such 
company,  and  may  use  such  new  line  in  place  of  the  one  for  which  it 
is  substituted.  But  nothing  in  this  act  shall  be  so  construed  as  to  confer 
upon  such  railroad  company  any  power  to  locate  its  road  on  any  route 
which  would  not  have  been  authorized  by  its  charter;  and  nothing  in  this 
act  contained  shall  authorize  such  company  to  make  a  location  of  its  track 
within  any  city  without  the  consent  of  the  common  council  of  such  city; 
nor  to  change  its  road  so  as  to  avoid  any  point  named  in  its  charter: 
Provided^  further ,  That  in  all  cases  where  any  railroad  company  has  here- 
tofore, or  may  hereafter,  make  any  such  alterations  as  are  provided 
for  in  this  act  the  board  of  county  commissioners  of  the  county  in 
which  such  alterations  are  made  may  locate  a  public  highway  on  the  old 
line  or  route  of  such  railroad  for  which  such  new  line  is  substituted, 
by  the  same  proceedings  and  on  the  same  terms  as  public  highways  are 
now,  or  may  be  hereafter  located. 

5172a.    Railroad  street  crossings,  grading. 

Railroad  companies  are  required  to  keep  highway  and  street  crossings  in  a  safe 
condition  for  use.  Chicago  Ry.  Co.  v.  State,  158  Ind.  189;  Chicago  Ry.  Co.  v.  State, 
159  Ind.  237;  Baltimore  R.  R.  Co.  v.  State,  159  Ind.  510;  Chicago  Ry.  Co.  v.  Leach- 
man,  161  Ind.  512;  Wabash  R.  R.  Co.  v.  De  Hart,  32  App.  62. 

Mandate  will  lie  to  compel  a  railroad  company  to  change  the  grade  of  its  tracks  so 
as  to  conform  to  the  grade  of  a  street.    Chicago  Ry.  Co.  v.  State,  159  Ind.  237. 

[Acts  1903,  p.  217.    In  force  April  23,  1903.] 

5185a.  Brakes  on  engines  and  trains. — 1.  That  from  and  after  the 
first  day  of  January,  1904,  it  shall  be  unlawful  for  any  person,  firm,  corn- 
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pany  or  corporation  engaged  in  commerce  by  railroad  from  one  point  to 
another  in  this  state  to  use  on  its  line  any  locomotive  engine  from  one 
point  in  the  state  to  another  point  in  the  state  unless  such  locomotive  is 
equipped  with  proper  driving  wheel  brake  and  appliances  for  operating 
the  train  brake  system,  or  using  any  train  in  such  traffic  after  said  date 
that  has  not  a  sufficient  number  of  cars  in  it  so  equipped  with  power 
or  train  brakes  that  the  engineer  on  the  locomotive  drawing  such  train 
can  not  control  its  speed  without  requiring  trainmen  to  use  the  common 
hand  brake  for  that  purpose. 

5185b.  Automatic  couplers. — 2.  That  on  and  after  the  first  day  of 
January,  1904,  it  shall  be  unlawful  for  any  such  person,  firm,  company 
or  corporation  to  haul  or  permit  to  be  hauled,  or  used  on  its  line,  any  ear 
used  in  moving  traffic  from  one  point  within  this  state  to  another  point 
within  this  state,  not  equipped  with  couplers,  coupling  automatically,  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of  men  going 
between  the  ends  of  the  cars. 

5185c.  Oars  of  connecting  roads. — 3.  That  when  any  person,  firm,  com- 
pany or  corporation  engaged  in  commerce  within  this  state  by  railroad 
shall  have  equipped  a  sufficient  number  of  its  cars  so  as  to  comply  with 
the  provisions  of  section  one  of  this  act  it  may  lawfully  refuse  to  receive 
from  any  connecting  lines  of  road  or  shippers  any  cars  not  equipped  suffi- 
ciently in  accordance  with  the  first  section  of  this  act,  with  such  power 
or  train  brakes  as  will  work  and  readily  interchange  with  the  brakes 
in  use  on  its  own  cars,  as  required  by  this  act. 

5185d.  Grab  irons  or  hand  holds. — 4.  That  from  and  after  the  first 
day  of  January,  1904,  it  shall  be  unlawful  for  any  person,  firm,  company 
or  corporation  operating  any  railroad,  to  use  any  car  in  any  commerce 
wholly  within  this  state,  that  is  not  provided  with  secure  grab  irons  or 
hand  holds  on  each  side  of  the  coupler  at  both  ends  of  the  car,  and  on 
each  side  of  the  car  at  each  end  of  such  car. 

5185e.  Penalties,  duty  of  prosecutor. — 5.  That  any  such  person,  firm, 
company  or  corporation  using  any  locomotive  engine,  running  any  train, 
or  hauling  or  permitting  to  be  hauled  or  used  on  its  line,  any  car,  in  viola- 
tion of  any  of  the  provisions  of  this  act,  shall  be  liable  to  a  penalty 
of  $10.00  for  each  and  every  such  violation,  to  be  recovered  in  a  suit 
to  be  brought  by  the  prosecuting  attorney  in  any  court  in  this  state 
having  jurisdiction  in  the  locality  where  such  violation  shall  have  been 
committed;  and  it  shall  be  the  duty  of  such  prosecuting  attorney  to 
bring  such  suits  upon  duly  verified  information  of  such  violation  having 
occurred:  Provided,  That  nothing  in  this  act  contained  shall  apply  to 
trains  composed  of  four  wheel  cars. 

6185f.  Emplojres,  assuming  risks. — 6.  That  any  employe  of  any  such 
person,  firm,  company  or  corporation  so  engaged  in  operating  a  railroad 
within  this  state,  who  may  be  injured  by  any  locomotive,  car  or  train  in 
use  contrary  to  the  provisions  of  this  act,  shall  not  be  deemed  to  have 
assumed  the  risk  occasioned  thereby,  although  continuing  in  the  employ- 
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ment  of  such  person,  firm,  company  or  corporation  after  the  unlawful 
use  of  such  locomotive,  car  or  train  has  been  brought  to  his  knowledge. 

[Acts  1903,  p.  113.    In  force  April  23,  1903.] 

5185g.  Employes,  hours  of  service. — 1.  That  it  shall  be  unlawful  for 
any  superintendent,  train  dispatcher,  yardmaster,  foreman  or  other  rail- 
way official  to  permit,  exact,  demand  or  require  any  engineer,  fireman,  con- 
ductor, brakeman,  switchman  or  other  employe,  engaged  in  the  movement 
of  passenger  or  freight  trains,  or  in  switching  service  in  yards  or  railway 
stations,  to  remain  on  duty  more  than  sixteen  (16)  consecutive  hours, 
unless  in  case  of  accident,  wreck  or  other  unavoidable  cause,  without  at 
least  eight  hours'  rest  and  relief  from  all  duty  whatever. 

5185h.  Injuries,  liability. — 2.  That  for  any  violation  of  or  failure  to 
comply  with  any  of  the  provisions  of  this  act,  such  company  shall  be  liable 
to  all  persons  and  employes  injured  by  reason  thereof;  and  no  employe 
shall  in  any  case  be  held  to  have  assumed  the  risk  incurred  by  reason 
of  such  violation  or  failure. 

51851.  Violation,  penalty. — ^3.  Any  superintendent,  train  dispatcher, 
trainmaster,  foreman  or  other  official  of  any  railway  in  the  state  of  In- 
diana, violating  any  of  the  provisions  of  this  act,  shall  upon  conviction 
thereof  be  fined  not  less  than  twenty  ($20)  dollars  and  not  more  than 
two  hundred  ($200)  dollars  for  each  oflfense. 

[Acts  1903,  p.  37.    In  force  February  21,  1903.] 

5187.  Train  arrival,  penalty,  duty  of  prosecutor. — 2,  That  for  each 
violation  of  the  provisions  of  this  act,  in  failing  to  report  or  in  making 
a  false  report,  such  corporation,  company  or  person  so  neglecting  or 
refusing  to  comply  with  the  provisions  of  this  act  shall  forfeit  and  pay 
the  sum  of  twenty-five  dollars,  to  be  recovered  in  a  civil  action  to  be 
prosecuted  by  the  prosecuting  attorney  of  the  county  in  which  the 
neglect  or  refusal  occurs,  in  the  name  of  the  state  of  Indiana,  one-half  of 
which  shall  go  to  said  prosecuting  attorney  and  the  remainder  shall  be 
paid  over  to  the  county  in  which  such  proceedings  are  had  and  shall  be 
a  part  of  the  common  school  fund:  Provided,  however,  That  the  total 
amount  that  may  be  recovered  or  collected  under  this  act  for  all  violations 
thereof  at  any  one  station,  by  any  one  corporation,  company  or  person 
up  to  the  time  of  the  filing  of  the  complaint  therefor  shall  not  exceed  the 
sum  of  three  hundred  dollars:  Provided,  That  nothing  in  this  act  shall 
aflfect  pending  litigation. 

This  act  amends  section  5187,  Burns'  R.  S.  1901. 

[Acts  1903,  p.  226.    In  force  March  9,  1903.] 

5190a.  Excess  baggage,  charges. — 1.  That  it  shall  be  unlawful  for 
any  railroad  in  this  state  over  five  miles  in  length,  using  steam  or  electric- 
ity as  a  motive  power,  to  charge,  between  any  points  in  this  state,  more 
than  twelve  per  cent,  of  the  amount  of  a  first-class  fare  between  such 
points  per  one  hundred  pounds  for  excess  of  baggage  over  one  hundred 
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and  fifty  pounds :  Provided,  That  the  total  minimnm  charge  for  such  ex- 
cess, when  the  same  does  not  exceed  two  hundred  pounds,  shall  not 
be  less  than  twenty-five  cents. 

5190b.  Penalty,  recovery. — 2.  Any  such  railroad  company  violating 
the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  by  any  court  of  competent  jurisdiction  in  any 
county  of  the  state  through  which  such  railroad  runs,  shall  be  fined  in 
any  sum  not  less  than  twenty-five  dollars  ($25.00)  nor  more  than  one 
hundred  dollars  ($100.00) :  Provided,  No  fine  shall  be  assessed  herein- 
under  if  such  railroad  company  shows  clearly  that  such  overcharge  for 
baggage  was  caused  by  clerical  error. 

ARTICLE  2.— AFTER  SALE. 

SEC. 

5209.     Sale  of  roads,  incorporation,  lease. 

5209.    Sale  of  roads,  incorporation,  lease. 

The  act  of  March,  1865,  sections  5209-5215,  Bums'  R.  S.  1901,  concerning  the  re- 
incorporation of  railroad  companies  after  a  sale,  does  not  authorize  a  railroad  com- 
pany organized  imder  the  laws  of  this  state  to  execute  a  perpetual  lease  o(  its  road 
to  a  rival  company  for  the  purpose  of  preventing  competition.  Eel  River  R.  R.  Co. 
V.  State,  155  Ind.  433. 
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CORPORATIONS— RAILROADS— AFTER   ORGANIZATION. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of   1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  .^  KT. 

4.     Liabilities  and  obligations.    5312-      5.     Plbuc  aid.    5340-5369. 

5324.  8.     Kailboad  commission.     5405a-5405y. 

ARTICLE  4.— LIABILITIES   AND  OBLIGATIONS. 

SEC.  SEC. 

5312.     Animals  injured,  liability.  6317.     Proceedings  to  collect  justices'  judg- 

6313.     Action  before  justice  for  injury  to  ment. 

animals.  5324.     Fence,  land  owner  building,  cost. 

5312.  Animals  injured,  liability. 

Railroad  companies  are  not  liable  for  injuries  to  animals  by  the  cars  of  the  com- 
pany when  such  cars  are  operated  by  mere  trespassers.  Cleveland  Ry.  Co.  v.  Wasson, 
33  App.  316. 

5313.  Action  before  justice  for  injury  to  animals. 

Under  the  act  of  1901,  an  appeal  would  not  lie  to  the  supreme  or  appellate  courts 
from  judgments  against  railroad  companies  for  injuries  to  animals  when  the  action 
\vtLS  within  the  jurisdiction  of  a  justice  of  the  pea<*e.  Lake  Erie  Ry.  Co.  v.  Watkins, 
157  Ind.  600. 

Actions  against  railroad  companies  for  injuries  to  animals,  commenced  before  jus- 
tices of  the  peace,  must  be  brought  in  the  county  where  the  injury  occurred.  Chicago 
Ry.  Co.  V.  Browers,  27  App.  628. 

If  a  cattle-guard  is  not  so  constructed  as  to  prevent  animals  from  passing  over  the 
same,  the  railroad  is  not  securely  fenced  within  the  meaning  of  the  statute.  Chicago 
Ry.  Co.  v.  Brown,  33  App.  603. 

5317.    Proceedings  to  collect  justices'  judgment. 

An  application  to  enforce  a  judgment  rendered  by  a  justice  of  the  peace  against  ft 
railroad  company  for  injuries  to  animals,  when  a  transcript  has  been  filed  in  the  cir- 
cuit court,  is  a  civil  action,  and  the  application  must  show  jurisdiction  in  the  justice 
or  allege  that  the  judgment  was  duly  rendered.  Chicago  Ry.  Co.  v.  Adams,  26  App. 
443. 

If  a  transcript  of  a  judgment  rendered  before  a  justice  of  the  peace  for  animals 
killed  on  a  railroad  is  filed  in  the  circuit  court,  and  an  application  is  made  to  require 
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an  agent  of  the  company  to  pay  the  judgment,  the  application  must  show  the  filing  of 
the  transcript,  and  that  the  animals  were  killed  in  the  county  where  the  judgment  was 
rendered    Chicago  Ry.  Co.  v.  Browers,  27  App.  628. 

5324.    Fence,  land  owner  building,  cost. 

The  statute  providing  for  the  recovery  of  attorney's  fees,  when  a  land  owner  builds 
a  fence  along  the  right  of  way  of  a  railroad  company,  is  constitutional.  Terre  Haute 
Ry.  Co.  V.  Salmon,  161  Ind.  131. 

Complaints  by  land  owners  to  recover  for  the  building  of  fences  along  the  right 
of  way  of  railroad  companies,  because  such  companies  fail  to  construct  such  fences, 
must  show  that  such  fences  were  built  at  places  which  the  companies  were  required 
by  law  to  build  fences.    Evansville  R.  R.  Co.  v.  Butts,  26  App.  418. 

Complaints  by  land  owners  to  recover  for  building  fences  along  the  rights  of  way 
of  railroad  companies  must  aver  that  the  fences  were  built  along  the  edge  or  side  of 
the  right  of  way.     Evansville  R.  R.  Co.  v.  Huffman,  32  App.  425. 

Notice  given  by  a  land  owner  to  a  railroad  company  to  build  a  fence  along  its  right 
of  way  can  not  be  made  an  exhibit  to  a  complaint.  Evansville  R.  R.  Co.  v.  Huffman, 
32  App.  425. 

A  complaint  by  a  land  owner  against  a  railroad  company  to  recover  for  building  a 
fence  along  a  right  of  way  must  show  that  an  itemized  statement  of  the  cost  of  build- 
ing the  fence  was  presented  to  the  agent  of  the  company  as  required  by  statute. 
Evansville  R.  R.  Co.  v.  Huffman,  32  App.  425. 

If  a  railroad  company  fails  to  build  a  fence  along  its  right  of  way,  and  the  land 
owner  builds  the  same,  such  fence  should  be  built  as  nearly  as  practicable  on  the  line 
between  the  right  of  way  and  the  adjoining  land.  Chicago  Ry.  Co.  v.  Wood,  30  App. 
650. 

If  a  railroad  company  builds  a  fence  along  the  line  of  its  right  of  way,  but  fails  to 
keep  the  same  in  proper  repair,  the  land  owner  may  build  a  new  fence  and  collect  the 
cost  thereof  from  the  company.  Terre  Haute  Ry.  Co.  v.  Erdel,  163  Ind.  348;  Chicago 
Ry.  Co.  v.  Croy,  33  App.  461. 

ARTICLE   5.— PUBLIC  AID. 

SEC.  ^  SEC. 

5340.     Petition  for  appropriation.  5341.     Order  for  election. 

5340a.  Aid  to  railroads,  application  to         5351.     Tax,  levy,  collection. 

street  railroads.  5360.     Tax,  suspending  collection. 

5340.    Petition  for  appropriation. 

When  a  board  of  commissioners  orders  an  election  to  vote  on  the  question  of  levy- 
ing a  tax  to  aid  in  building  a  railroad,  such  board  determines  that  the  company 
to  receive  the  aid  is  of  such  a  character  as  by  law  is  entitled  to  such  aid  and  such 
decision  is  not  subject  to  a  collateral  attack.     Demaree  v.  Bridges,  30  App.   131. 

[Acts  1903,  p.  233.     In  force  March  9,  1903.] 

5340a.  Aid  to  railroads,  application  to  street  railroads. — 1.  That 
wherever  the  word  **  railroad '*  occurs  in  either  section  of  the  act  en- 
titled **An  act  to  authorize  aid  to  the  construction  of  railroads  by  coun- 
ties and  townships  taking  stock  in,  and  making  donations  to,  railroad 
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companies/'  approved  May  12,  1869.  And,  an  act  entitied  '*An  act 
supplemental  to  'An  act  to  authorize  aid  to  the  construction  of  rail- 
roads by  counties  and  townships  taking  stock  in,  and  making  donations 
to,  railroad  companies,'  approved  May  12,  1869,"  approved  December 
24,  1872.  And,  an  act  entitled  **An  act  supplemental  to  *An  act  to* 
authorize  aid  to  the  construction  of  railroads  by  counties  and  townships 
taking  stock  in,  and  making  donations  to,  railroad  companies,'  approved 
May  12  1869,"  approved  January  30,  1873.  And,  an  act  entitled  *'An  act 
to  amend  the  first,  second,  thirds  fourth,  eighth,  thirteenth  and  seven- 
teenth sections  of  an  act  entitled  'An  act  to  authorize  aid  to  the 
construction  of  railroads  by  counties  and  townships  taking  stock  in,  and 
making  donations  to,  railroad  companies,'  approved  May  12,  1869,"  ap- 
proved March  17,  1875.  And,  an  act  entitled  **An  act  extending  the 
time  for  the  completion  of  all  railroads  in  all  cases  where  townships 
have  made,  or  may  hereafter  make,  an  appropriation  of  money  to  aid  any 
railroad  company  in  constructing  its  road,"  approved  March  7,  1877. 
And,  an  act  entitled  **An  act  to  amend  the  first  and  fourteenth  sec- 
tions of  an  act  entitled  *An  act  to  authorize  aid  to  the  construction  of 
railroads  by  counties  and  townships  taking  stock  in,  and  making  dona- 
tions to,  railroad  companies,'  approved  May  12,  1869,"  and  amended  by 
an  act  entitled  **An  act  to  amend  the  first,  second,  third,  fourth,  eighth, 
thirteenth  and  seventeenth  sections  of  an  act  entitled  *  An  act  to  authorize 
aid  to  the  construction  of  railroads  by  counties  and  townships  taking 
stock  in,  and  making  donations  to,  railroad  companies,'  approved  March 
17,  1875,  and  declaring  an  emergency,"  approved  March  8,  1879.  And, 
an  act  entitled  *'An  act  to  amend  section  one  (being  section  4045  of  the 
revised  statutes  of  Indiana  of  1881)  of  an  act  entitled  *An  act  to  amend 
the  first  and  fourteenth  sections  of  an  act  entitled  **An  act  to  authorize 
aid  to  the  construction  of  railroads  by  counties  and  townships  taking 
stock  in,  and  making  donations  to,  railroad  companies,"  approved  May 
12,  1869,'  and  amended  by  an  act  entitled  *An  act  to  amend  the  first, 
second,  third,  fourth,  eighth,  thirteenth  and  seventeenth  sections  of 
an  act  entitled  "An  act  to  authorize  aid  to  the  construction  of  railroads 
by  counties  and  townships  taking  stock  in,  and  making  donations  to, 
railroad  companies,"  approved  March  17,  1875,  and  declaring  an  emer- 
gency,' approved  March  8,  1879,  and  declaring  an  emergency,"  approved 
March  2,  1889.  And,  an  act  entitled  "An  act  providing  for  the  forfeiture 
and  repayment  of  moneys  raised  by  taxation  for  the  purpose  of  donation 
to  railroad  companies,  and  for  paying  for  stock  subscribed  for  in  railroad 
companies  by  counties  and  townships,  pursuant  to  the  provisions  of 
an  act  entitled  *An  act  to  authorize  aid  to  the  construction  of  railroads 
by  counties  and  tovnaships  taking  stock  in,  and  making  donations  to, 
railroad  companies,'  approved  May  12,  1869,  and  acts  amendatory  there- 
of and  supplemental  thereto  (see  section  4062,  B.  S.  1881),"  approved 
February  16,  1893.  And,  an  act  entitled  "An  act  to  enable  counties 
bordering  on  the  state  lines,  or  rivers,  forming  state  boundaries,  and 
townships  and  cities  therein,  to  aid  in  the  construction  of  railroads 


Digitized  by 


Google 


645  PUBLIC  AID.  §  5341 

opposite  such  counties  in  other  states  to  run  to  such  counties,  or  the  state 
line  or  river  forming  the  state  boundary,  bordering  such  counties,  or  to 
form  connections  with  other  railroads  in  such  counties,  and  prescribing 
the  duties  of  the  officers  of  such  counties  for  that  purpose,  and  authorizing 
such  cities  to  issue  bonds  for  such  aid,  and  declaring  an  emergency,'' 
approved  December  14,  1872.  And,  an  act  entitled  **An  act  to  require 
railroad  companies  to  issue  stock  paid  for  by  taxes  voted  in  aid  of 
the  construction  of  their  railroads,  to  the  taxpayers  or  their  assignors, 
and  to  issue  unclaimed  stock  for  the  benefit  of  the  common  school  fund, 
and  declaring  an  emergency,"  approved  December  17,  1872.  And,  an 
act  entitled  ''An  act  to  amend  an  act  entitled  'An  act  supplemental 
to  an  act  to  authorize  aid  to  the  construction  of  railroads  by  counties 
and  townships  taking  stock  in,  and  making  donations  to,  railroad  com- 
panies, approved  May  12,  1869,'  approved  January  30,  1873,"  approved 
March  11,  1875,  it  shall  be  extended  to  and  held  to  include  every  kind 
of  street  railroad,  suburban  street  railroad,  or  interurban  street  railroad, 
whether  its  lines  of  railroad  are  to  be  maintained  either  at  the  surface, 
or  above  or  below  the  surface  of  the  earth,  and  by  whatever  power  its 
vehicles  are  to  be  and  are  transported. 

6341.    Order  for  election. 

Whenever  a  board  of  commissioners  orders  an  election  to  vote  on  the  question  of 
levying  a  tax  to  aid  in  constructing  a  railroad,  such  board  decides  that  the  company 
to  receive  the  aid  is  of  such  a  character  as  the  law  authorizes  the  granting  of  aid 
to,  and  such  decision  is  not  subject  to  collateral  attack.  Demaree  v.  Bridges,  30 
App.  131. 

5351.    Tax,  levy,  collection. 

Consideration  and  construction  of  statutes  regulating  the  levy  of  taxes  to  aid  in 
building  railroads,  and  right  of  persons  to  enforce  or  enjoin  the  collection  of  such 
taxes.  State  v.  Board,  162  Ind.  580. 

The  collection  of  a  tax  levied  to  aid  in  the  building  of  a  railroad  can  not  be  en- 
joined because  the  railroad  company  has  not  equipped  its  road  for  the  carrying  of 
freight.     Demaree  v.  Bridges,  30  App.  131. 

6360.    Tax,  suspending  collection. 

Construction  of  statutes  providing  for  suspending  the  collection  taxes  voted  to  aid 
in  constructing  a  railroad,  and  rights  of  persons  to  such  tax  and  to  enforce  the 
collection  thereof.     State  v.  Board,  162  Ind.  680;   Demaree  v.  Bridges,  30  App.   131. 
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SEC. 

SEC. 

5405a. 
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terms,  salaries. 

5405m 

5405b. 

Organization,      secretary,      clerk, 

5405n. 

salary,  expenses. 

5405O. 

5405c. 

Powers  and  authority. 

5405p. 

5405d. 

Revision    of    rates,    notice,    hear- 

ing, rules,  powers. 

5405q. 

5405e. 

When   actions   not   to  be   contro- 
verted. 

5405r. 

5405f. 

Appeal    to    appellate    or    county 

54058. 

courts,   proceedings. 

5405t. 

5405g. 

Commission's  orders,  when  in  force. 

indemnity  bond. 

6405U. 

5405h. 

Burden  of  proof. 

5405V. 

5405i. 

Rates,  rules,  copy  to  railroad. 

5405J. 

Examination  of  books  and  officers. 

5405\r. 

refusal,  penalty. 

5405X. 

5405k. 

Demand  for  information,  failure, 

penalty. 

5405y. 

5405L 

Interrogatories,     penalty,     inter- 
state commerce,  bill  of  lading. 

Witnesses,  fee,  attachment,  con- 
tempt. 

Fixed   rates,   violation   of,   penalty. 

Unjust  discrimination,  penalty. 

False  billing,  rebate,  misdemeanor, 
penalty. 

Unlawful  act,  civil  damages. 

Violation  of  duty,  penalty,  civil 
action. 

Recovery  of  penalties. 

Evidence  as  to  rates,  rules,  certi- 
fied copies. 

Enforcement,  prosecution. 

Terms  defined,  express  companies, 
street  railroads. 

Right  of  action. 

){oad  defects,  recommendations,  re- 
ports. 

Appropriation. 


[Acts  1905,  p.  83.     In  force  April   15,   1905.] 

6405a.  Commissioners,  appointment,  terms,  salaries. — 1.  That  a  rail- 
road commission  is  hereby  created,  to  be  composed  of  three  persons, 
to  be  appointed  by  the  governor,  who  shall,  within  sixty  days  after  the 
taking  effect  of  this  act,  appoint  three  persons  as  such  commissioners, 
whose  term  of  office  shall  begin  on  the  Monday  next  following  such 
appointment,  one  of  whom  shall  hold  office  for  a  term  of  four  years, 
one  for  a  term  of  three  years  and  one  for  a  term  of  two  years  or  until 
their  successors  shall  be  appointed  and  qualified.  Thereafter  at  the 
expiration  of  the  term  of  office  of  each  such  commissioners,  his  suc- 
cessor shall  be  appointed  by  the  governor  for  a  term  of  four  years, 
provided  that  at  no  time  shall  there  be  more  than  two  of  said  commis- 
sioners members  of  the  same  political  party. 

(a)  The  persons  so  appointed  shall  be  resident  citizens  of  this  state, 
and  qualified  voters  under  the  constitution  and  laws,  and  not  less 
than  thirty  years  of  age. 

(b)  No  commissioner  hereunder  shall  hold  any  office  under  the  gov- 
ernment of  the  United  States  or  of  this  state,  or  of  any  other  state 
government;  and  shall  not,  while  such  commissioner,  engage  in  any 
occupation  or  business  inconsistent  with  his  duties  as  such  commis- 
sioner. 

(c)  The  governor  may  remove  any  commissioner  at  any  time  for 
inefficiency,  neglect  of  duty  or  malfeasance  in  office,  but  he  shall  give 
to  such  commissioner  a  copy  of  the  charges  against  him  and  an  op- 
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portunity  of  being  heard  in  his  defense.  The  governor  shall  fill  any 
vacancy  by  appointment  and  the  person  so  appointed  shall  fill  out  the 
unexpired  term  of  his  predecessor. 

(d)  Before  entering  upon  the  duties  of  his  office,  each  of  said  com- 
missioners shall  take  and  subscribe  and  file  with  the  secretary  of  state 
an  oath  of  office  in  the  following  form:  I.  do  solemnly  swear  (or 
affirm,  as  the  case  may  be)  that  I  will  support  the  constitution  of  the 
United  States  and  the  constitution  of  the  State  of  Indiana;  and  that 
I  will,  to  the  best  of  my  ability,  faithfully  and  justly  discharge  the 
duties  of  the  office  of  railroad  commissioner  and  enforce  the  provisions 
of  all  laws  of  the  State  of  Indiana  which  declare  and  define  my  duties, 
and  of  all  laws  of  said  state  the  enforcement  of  which  devolves  upon 
the  railroad  commission'  of  Indiana.  Each  of  said  commissioners  shall 
file  in  the  office  of  the  secretary  of  state  a  good  and  sufficient  bond  in 
the  sum  of  ten  thousand  dollars  to  be  approved  by  the  governor  for 
the  faithful  discharge  of  his  duties. 

(e)  Each  of  said  commissioners  shall  receive  an  annual  salary  of 
four  thousand  dollars  ($4,000.00),  payable  in  the  same  manner  that 
salaries  of  other  state  officers  are  paid. 

(f)  It  shall  be  unlawful  for  any  member  of  said  commission,  their 
secretary,  or  any  of  their  clerks  and  employes,  to  receive  any  free 
transportation,  reduced  rates  for  transportation  or  any  other  perquisite, 
gift  or  emolument  from  any  railroad  company  or  other  party  interested 
in  railroad  transportation  during  the  term  of  their  respective  office  or 
employment,  and  any  person  violating  the  provisions  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall 
be  .fined  in  any  sum  not  less  than  fifty  dollars  nor  more  than  one  thou- 
sand dollars,  and  upon  conviction  thereof  of  any  commissioner,  the 
governor  shall  declare  his  said  office  to  be  vacant  and  a  successor  shall 
be  selected  as  elsewhere  provided  by  this  act  in  case  of  vacancy. 

5405b.  Organization — Secretary — Clerk — Salary — ^Expenses. — 2.  The 
commissioners  appointed  as  hereinbefore  provided  shall  meet  at  Indian- 
apolis on  the  Thursday  next  following  the  commencement  of  their  term 
of  office  and  organize,  and  select  one  of  their  numebr  chairman  of  said 
commission.  A  majority  of  said  commissioners  shall  constitute  a  quo- 
rum to  .transact  business.  Said  commission  may  appoint  a  secretary  at 
a  salary  of  not  more  than  twenty-five  hundred  ($2,500)  dollars  per 
annum,  and  may  appoint  one  clerk  at  a  salary  of  not  more  than  fifteen 
hundred  ($1,500)  dollars  per  annum,  and  such  other  persons  as  may 
be  necessary  to  aid  the  commission  in  enforcing  the  provisions  of  this 
act.  The  secretary  shall  keep  a  full  and  correct  record  of  all  the  trans- 
actions and  proceedings  of  said  commission,  and  perform  such  duties 
as  may  be  required  by  the  commission.  The  commission  shall  have 
power  to  make  all  needful  rules  for  their  government  and  for  their 
proceedings.  They  shall  be  known  collectively  as  **  railroad  comn^is- 
sion  of  Indiana,"  and  shall  have  a  seal  with  the  words  ''railroad  com- 
mission of  Indiana"  engraved  thereon.  The  said  commission  shall  be 
furnished  with  the  necessary  office  rooms  in  the  state  capitol  building 
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at  Indianapolis  and  with  necessary  furniture,  stationery  and  other  sup- 
plies needed  in  the  discharge  of  its  duties.  All  the  necessary  expense 
of  said  commission  in  carrying  into  effect  all  the  provisions  of  this 
act,  including  salaries  of  its  appointees  and  employes  other  than  trav- 
eling expenses,  shall  be  audited  and  approved  by  the  auditor  of  state 
and  paid  by  the  treasurer  of  state  out  of  any  funds  in  his  hands  not 
otherwise  specifically  appropriated.  The  members  of  said  commission, 
its  secretary  and  clerk,  shall  be  entitled  to  receive  from  the  state  their 
actual  necessary  traveling  expenses,  which  shall  include  the  cost  only 
of  transportation  and  hotel  bills  while  traveling  on  the  business  of  the 
commission,  which  amount  shall  be  paid  by  the  treasurer  of  state  on 
the  order  of  the  governor  upon  an  itemized  statement  thereof,  sworn 
to  by  the  party  who  incurred  such  expense  in  traveling,  and  after  the 
same  shall  have  been  approved  by  the  commission. 

(a)  Said  commission  may  hold  sessions  at  any  place  in  this  state 
when  deemed  necessary  to  facilitate  the  discharge  of  its  duties. 

5405c.  Powers  and  authority. — 3.  The  power  and  authority  is  here- 
by vested  in  the  railroad  commission  of  Indiana,  and  it  is  hereby  made 
its  duty  as  hereinafter  provided  to  supervise  all  railroad  freight  and 
passenger  tariffs,  and  to  adopt  all  necessary  regulations  to  govern  car 
service  and  the  transfer  and  switching  of  cars  from  one  railroad  to 
another  at  junction  points  or  where  entering  the  same  city  or  town, 
and  to  supervise  charges  therefor;  to  require  and  supervise  the  loca- 
tion and  construction  of  sidings  and  connections  between  railroads; 
to  supervise  the  crossing  of  the  tracks  and  sidetracks  of  railroads  by 
other  railroads  now  in  process  of  construction  or  extension,  or  which 
may  be  hereafter  constructed  or  extended,  and  to  prescribe  the  terms 
and  conditions  and  manner  in  which  such  crossings  shall  be  made; 
and  the  character  thereof,  whether  at  grade  or  over  or  under  grade, 
and  the  authority  now  vested  in  the  auditor  of  state  under  the  laws  of 
this  state  with  reference  to  the  crossings  of  railroads  by  other  railroads, 
or  by  railroads  operated  by  electricity,  and  the  installation  and  main- 
tenance of  interlocking  appliances  at  such  crossings  is  hereby  vested 
in  the  commission ;  to  supervise  and  regulate  private  car  line  service  and 
private  tracks  where  such  tracks  are  operated  in  connection  with  any 
railroad  in  this  state,  or  share  in  the  rates  or  earnings  of  any  .common 
carrier  subject  to  the  provisions  of  this  act;  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  in  the  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads,  and  to  enforce  the  same 
by  proceedings  for  the  enforcement  of  penalties  provided  by  law  through 
courts  of  competent  jurisdiction. 

(a)  The  classification  of  freight  adopted  by  the  railroads  shaU  be 
uniform  and  shall  apply  to  and  be  the  same  for  all  railroads  subject 
to  the  provisions  of  this  act. 

(b)  The  said  commission  shall  have  power  and  it  shall  be  its  duty, 
as  hereinafter  provided,  upon  the  failure  of  the  railroad  companies 
so  to  do,  to  fix  and  establish  for  all  and  any  connecting  lines  of  rail- 
roads in  this  state  reasonable  joint  rates  of  freight,  transfer  and  switch- 
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ing  charges  for  the  various  classes  of  freight  and  cars  that  may  pass 
over  two  or  more  lines  of  such  railroads. 

(c)  If  any  two  or  more  connecting  railroad  companies  shall  fail  to 
agree  upon  a  fair  and  just  division  of  the  charges  arising  from  the 
transportation  of  freights,  passengers  or  cars  over  their  lines,  the  com- 
mission shall,  as  hereinafter  provided,  fix  the  pro  rata  part  of  such 
charges  to  be  received  by  each  of  said  connecting  lines. 

(d)  The  commission  shall  have  power  as  hereinafter  provided  and 
it  shall  be  its  duty  from  time  to  time,  to  alter,  change,  amend  or  abolish 
any  classification  or  rate  established  by  any  railroad  company  or  com- 
panies whenever  found  to  be  unjust  or  discriminative,  and  such  amend- 
ed, altered  or  new  classifications  or  rates  shall  be  put  into  effect  by 
said  railroad  company  or  companies. 

(e)  The  commission  may  adopt  and  enforce  such  rules,  regulations 
and  modes  of  procedure  as  it  may  deem  proper,  to  hear  and  determine 
complaints  that  may  be  made  against  the  classifications  or  the  rates 
maintained  by  the  common  carriers  subject  to  the  provisions  of  this 
act,  or  against  the  rules,  regulations  and  determinations  of  the  com- 
mission. 

(f)  The  commission  shall  enforce  as  hereinafter  provided,  reason- 
able and  just  rates  of  charges  for  each  railroad  company  subject  hereto, 
for  the  use  or  transportation  of  loaded  or  empty  cars  on  its  roads; 
and  may  so  enforce  for  each  railroad,  or  for  all  railroads  alike,  rea- 
sonable rates  for  storing  and  handling  of  freight,  and  for  the  use  of 
ears  not  unloaded  after  forty-eight  hours'  notice  to  the  consignee,  not 
to  include  Sundays  or  legal  holidays. 

(g)  The  commission  shall  enforce  reasonable  rates  as  hereinafter 
provided  for  the  transportation  of  passengers  over  each  or  all  of  the 
railroads  subject  hereto,  which  rates  shall  not  exceed  the  rates  fixed  by 
law.  The  commission  shall  have  power  to  enforce  reasonable  rates, 
tolls  or  charges  for  all  other  service  performed  by  any  railroad  sub- 
ject hereto. 

(h)  The  provisions  of  this  section  shall  be  construed  to  mean  that 
said  commission  shall  have  power  to  correct,  alter,  change  or  establish 
rates,  charges,  classifications,  rules  or  regulations  where  the  railroads 
or  express  companies,  respectively,  or  any  of  them,  fail  to  have 
just  and  reasonable  and  undiscriminative  rates,  charges,  classifications, 
rules  and  regulation  [s]  in  operation  and  effect,  and  shall  exercise  such 
power  only  where  some  person  or  corporation  injuriously  affected  by 
such  rate,  charge,  classification,  rule  or  regulation,  shall  have  filed  with 
said  commission,  a  written  verified  complaint  setting  forth  the  unrea- 
sonable character  of  the  rate,  charge,  classification,  rule  or  regulation 
complained  of;  and  when  any  such  complaint  shall  have  been  filed, 
the  said  commission  shall  have  power  to  proceed  to  hear  and  determin.e 
said  complaint  and  consider  the  reasonableness  of  such  rate,  charge, 
classification,  rule  or  regulation,  after  the  notice  provided  for  in  sec- 
tion 4  of  this  act  has  been  given;  and  after  such  hearing  shall  make 
such  corrections,  alterations,  changes  or  new  regulations,  or  any  part 
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thereof,  as  may  be  necessary  to  prevent  injustice  and  discrimination 
to  the  party  complaining:  Provided,  That  when  any  such  rate,  charge, 
classification,  rule  or  regulation  shall  have  been  changed,  or  modified, 
by  any  order  of  said  commission,  such  order  shall  operate  for  the  benefit 
of  all  persons  or  corporations,  situated  similarly  with  said  complaining 
party  and  on  the  line  of  ^id  railroad  complained  of:  Provided,  further, 
That  at  any  hearing  provided  for  in  this  section,  all  oral  testimony 
heard  by  the  commission  shall  be  taken  down  in  shorthand  and  all 
written  and  documentary  evidence  heard  or  considered,  and  all  plead- 
ings and  other  papers  pertaining  to  such  hearing  shall  be  kept  on  file 
in  the  office  of  the  commission,  so  that  a  complete  transcript  of  all  such 
proceedings,  including  all  the  evidence,  may  be  made  whenever  required. 
5405d.  Bevision  of  rates  —  Notice  —  Hearing — ^Rules — Powers. — 4. 
Before  any  rates  or  charges  of  railroads  or  express  companies  shall  be 
revised  or  changed  under  the  provisions  of  this  act,  and  before  any 
order  shall  be  made  by  the  said  railroad  commission  changing  the  rules 
or  regulations  of  any  such  company  respecting  car  service,  the  transfer 
or  switching  of  cars  from  one  railroad  to  another,  or  respecting  the 
location  or  construction  of  sidings  and  connections  between  roads  or 
respecting  joint  rates  or  charges  by  two  or  more  of  such  companies,  the 
said  commission  shall  give  to  the  company  or  companies  affected  by 
such  proposed  order  or  revision  not  less  than  than  twenty  days*  writ- 
ten notice  of  the  time  and  place  where  such  rates  or  charges  or  the 
matters  involved  in  said  proposed  order  shall  be  considered;  and  such 
company  shall  be  entitled  to  a  hearing  at  the  time  and  place  specified 
in  such  notice  and  shall  have  process  to  enforce  the  attendance  of  its 
witnesses.  All  process  herein  provided  for  shall  be  served  as  in  civil 
cases. 

(a)  The  commission  shall  have  power  to  adopt  rules  to  govern  its 
proceedings  and  to  regulate  the  mode  and  manner  of  all  investigations 
and  hearings  of  railroad  companies  and  other  parties  before  it,  in  the 
consideration  of  rates,  orders,  charges  and  other  acts  required  of  it  un- 
der this  law:  Provided,  That  all  persons  interested  in  the  result  of  any 
such  investigation  or  hearing  shall  have  the  right  to  be  present. 

(b)  The  chairman  and  each  of  the  members  of  said  commission  for 
the  purposes  mentioned  in  this  act  shall  have  power  to  administer  oaths 
to  witnesses  appearing  before  the  commission  in  the  course  of  any 
hearing  or  investigation  provided  for  by  this  act.  Subpoenas  command- 
ing the  attendance  of  witnesses  and  the  production  of  papers,  bills  of 
lading  or  other  evidence  of  shipment,  way  bills,  books,  accounts  and 
other  documents  deemed  necessary  by  the  commission  in  any  pro- 
ceeding pending  before  it  may  be  issued  by  said  commission,  signed 
by  its  secretary  and  served  by  reading  or  by  copy,  and  such  subpoenas 
shall  be  served  and  the  attendance  of  all  such  witnesses  enforced  as 
provided  for  in  section  12  of  this  act. 

5405e.  When  actions  not  to  be  controverted. — 5.  In  all  actions  be- 
tween private  parties  and  railroad  companies  or  private  car  line  com- 
panies brought  under  this  law,  the  rates,  charges,  orders,  rules,  regu- 
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lations  and  classifications  approved  by  or  made  by  said  commission 
before  the  institution  of  such  action  shall  be  held,  deemed  and  accepted 
to  be  reasonable,  fair  and  just,  and  in  such  respects  shall  not  be  con- 
troverted therein  except  as  hereinafter  provided  until  finally  found 
otherwise  in  a  direct  action  brought  for  that  purpose  in  the  manner 
prescribed  by  sections  6,  6%  and  7  hereof. 

5405f.  Appeals  to  appellate  or  county  courts — ^Proceedings. — 6.  If 
any  railroad  company  or  other  corporation  or  party  in  interest  shall 
be  dissatisfied  with  any  rate,  classification,  rule,  charge  or  general  reg- 
ulation made,  approved,  adopted  or  ordered  by  the  commission,  such 
dissatisfied  company  or  party  may,  within  sixty  days  after  any  such 
action  has  been  taken  by  the  commission,  procure  from  the  secretary 
of  the  commission,  whose  duty  it  shall  be  to  furnish  the  same,  a  com- 
plete transcript  of  all  the  proceedings  of  the  commission  relative  there- 
to, and  if  he  or  it  so  desires,  a  copy  of  all  the  evidence  heard  or  con- 
sidered by  the  commission  at  the  hearing  at  which  such  action  or  de- 
cision was  made,  which  evidence  shall  be  incorporated  into  such  tran- 
script, and  such  dissatisfied  company  or  party  may  file  said  transcript, 
with  a  concise  written  statement  of  its  or  his  causes  of  complaint 
against  the  action  of  the  commission,  in  the  oflBce  of  the  clerk  of  the 
appellate  court  of  Indiana  within  thirty  days  after  procuring  the  same, 
and  not  later  than  ninety  days  after  the  action  of  the  commission  com- 
plained of  has  been  spread  upon  its  records.  Said  complaining  com- 
pany or  party  shall,  at  the  time  of  filing  such  transcript,  give  or  cause 
to  be  given  to  said  commission  written  notice  thereof,  and  shall,  within 
five  days  thereafter,  file  proof  of  such  notice  in  the  oflBce  of  said  clerk 
of  the  appellate  court,  who  shall,  ten  days  thereafter,  or  upon  the  ap- 
pearance of  said  commission  to  said  appeal,  place  said  cause  upon  the 
docket  of  the  said  appellate  court  for  hearing  and  determination.  The 
commission  shall  be  made  a  party  to  such  proceeding  in  the  appellate 
court,  and  shall  defend  the  same.  All  such  causes  shall  be  given  pre- 
cedence over  all  other  civil  causes  in  said  appellate  court,  and  shall  be 
heard  and  determined  upon  the  transcript  filed  as  aforesaid,  as  speed- 
ily as  possible  to  the  end  that  public  interests  may  not  suffer  by  reason 
of  such  appeal.  Jurisdiction  to  hear  and  determine  such  appeals,  and 
power  to  adopt  rules  of  procedure  to  facilitate  the  speedy  determina- 
tion thereof  not  inconsistent  with  this  act,  are  hereby  conferred  upon 
the  appellate  court  of  Indiana.  The  appellate  court  shall  have  power 
to  aflirm  the  action  of  the  commission  appealed  from,  or  to  change, 
modify  or  set  aside  the  same  as  justice  may  require.  The  decision  of 
the  appellate  court  in  any  such  matter  shall  be  final,  and  said  commis- 
sion shall  keep  copies  of  all  such  findings  and  judgments  on  file  in  its 
oflBce.  If  any  such  railroad  company,  or  other  corporation  or  party 
in  interest  shall  be  dissatisfied  with  any  order  or  regulation  of  said 
commission  respecting  the  location  or  construction  of  sidings,  switches 
or  connections  between  railroads,  or  the  crossing  of  one  railroad  by 
another,  or  the  transfer  and  switching  of  cars  at  junction  points,  or 
the  regulation  of  private  tracks,  such  dissatisfied  company  or  party 
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may,  within  thirty  days  after  any  such  order  or  regulation  has  been 
made,  file  a  written  petition  in  the  circuit  or  superior  court  of  the 
county  wherein  any  such  siding,  switch,  connection,  crossing,  junction 
point  or  private  track  is  situate,  setting  forth  therein  the  particular 
cause  or  causes  of  objection  to  the  order  or  regulation  of  the  commis- 
sion, complained  of.  The  said  commission  shall  be  made  a  defendant 
to  such  proceeding,  and  shall  have  at  least  ten  days*  written  notice  of 
the  intention  of  said  company  or  party  to  file  such  petition,  which  no- 
tice shall  set  forth  the  date  on  which  the  petition  shall  be  filed,  and 
the  court  wherein  it  shall  be  filed,  and  jurisdiction  is  hereby  conferred 
upon  all  such  circuit  and  superior  courts  to  hear  and  determine  such 
proceedings.  After  the  filing  of  such  petition,  and  upon  proof  of  the 
service  of  the  said  notice,  or  upon  the  appearance  of  said  commission 
to  such  petition,  the  said  proceedings  shall  be  set  down  for  hearing 
without  delay,  and  shall  be  heard  and  determined  as  a  suit  in  equity, 
without  a  jury.  Any  such  court  shall  have  power  to  aflSrm  the  action 
of  said  commission  so  complained  of  or  to  change,  modify,  or  set  aside 
the  same  as  justice  may  require.  Either  party  to  said  proceeding  shall 
have  the  right  to  appeal  from  the  finding  and  judgment  therein  to  the 
appellate  court  of  Indiana  in  the  same  manner  that  appeals  are  prose- 
cuted in  civil  cases  from  judgments  of  circuit  and  superior  courts  in 
such  cases. 

5405g.  Commission's  orders — ^When  in  force — ^Indemnity  boncL — 6^. 
All  orders  of  the  commission  made  and  entered  upon  its  records  as 
herein  provided  respecting  rates,  charges,  rules,  regulations,  and  clas- 
sifications, or  respecting  the  location  or  construction  of  sidings  or  con- 
nections between  railroads,  or  to  the  crossing  of  one  railroad  by  an- 
other, or  the  transfer  and  switching  of  cars  at  junction  points,  or  the 
regulation  of  private  tracks,  shall  be  operative  and  in  full  force  at 
and  from  the  time  fixed  therefor  by  the  commission  as  hereinafter  pro- 
vided, until  any  such  order  shall  have  been  changed,  modified  or  set 
aside  by  a  circuit,  superior  or  appellate  court  under  the  proceedings 
provided  for  in  section  6  of  this  act:  Provided,  however.  That  if  at  the 
time  of  filing  a  transcript  in  the  oflSce  of  the  clerk  of  the  appellate  court 
of  Indiana,  as  provided  in  section  6,  appealing  from  the  action  of  said 
commission  in  fixing  or  changing  any  rate  or  charge  of  any  common 
carrier  for  the  transportation  of  freight,  or  passengers,  the  railroad 
company  or  other  common  carrier,  filing  such  petition,  shall  also  file 
a  bond  in  such  amount  as  shall  be  fixed  by  said  court  and  with  surety 
to  the  satisfaction  of  such  court,  conditioned  for  the  payment  to  the 
commission  for  the  use  of  all  persons  who  may  be  injuriously  affected 
by  such  proceeding,  of  any  and  all  amounts  in  which  any  of  such  per- 
sons may  be  damaged  thereby,  and  for  the  refunding  to  each  shipper 
or  passenger  of  all  over-payments  of  freight  or  pasBenger  charges 
made  by  him  to  such  complaining  carrier  pending  such  proceeding, 
and  for  the  prompt  payment  of  all  penalties  provided  for  herein,  to 
which  any  or  all  such  shippers  may  be  entitled,  then,  and  in  such  case 
the  said  complaining  carrier  may  charge  to  and  collect  from  all  ship- 
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pers  of  freight  and  all  passengers  on  its  said  line  or  lines,  the  same  rate 
for  freight  received  by  it  and  transported,  or  the  same  passenger  rate 
that  existed  before  the  making  of  the  order  by  the  said  commission  which 
is  complained  of  in  said  proceeding  until  such  proceeding  is  finally  de- 
termined by  said  court. 

(a)  Any  railroad  company  or  other  carrier  of  passengers,  which  has 
filed  the  transcript  and  bond  herein  provided  for,  and  which  under  the 
provisions  of  this  section  shall  continue  to  charge  the  same  rates  for 
the  transportation  of  passengers  as  existed  and  was  in  force  prior  to  the 
order  of  the  commission  complained  of,  shall  execute  to  each  and  every 
person  from  whom  it  shall  collect  such  rates,  during  the  pendency  of 
the  said  proceedings  in  the  said  court,  a  written  or  printed  certificate 
showing  the  amount  so  received  on  account  of  each  of  such  passage, 
and  the  rate  charged,  which  certificate  shall  also  contain  a  promise  by 
said  railroad  company  or  other  carrier,  to  repay  to  said  passenger  the 
difference  between  the  rate  so  charged  and  the  rate  so  fixed  or  ordered 
as  aforesaid  by  the  commission,  in  case  the  rate  so  fixed  or  ordered 
by  said  commission  shall  be  upheld  or  approved  by  said  appellate  court. 
In  the  event  that  the  rate  so  fixed  or  ordered  by  the  commission  and 
complained  of  in  such  proceeding  shall  be  upheld  and  approved  by 
said  court,  then  all  the  certificates  and  promises  of  repayment  afore- 
said, so  issued  as  aforesaid,  shall  become  due  and  payable  on  demand 
to  the  several  passengers  and  shippers  holding  the  same,  at  the  re- 
spective stations  of  the  railroad  company  or  other  carrier,  where  the 
same  are  executed,  thirty  days  after  such  decision  of  the  court  shall 
have  been  rendered.  Any  railroad  company  or  other  carrier  of  freight 
which  has  filed  the  petition  and  bond  herein  provided  for,  and  which 
under  the  provisions  of  this  section  shall  continue  to  charge  the  same 
rates  for  the  transportation  of  freight  as  existed  and  were  in  force  prior 
to  the  order  of  the  commission  complained  of,  shall  refund  to  said 
shipper  within  thirty  days  after  presentation  pt  the  claim  to  any 
freight  officer  or  agent  of  said  railroad  company  or  other  carrier  of 
freight,  the  difference  between  the  rate  so  charged  and  the  rate  so 
fixed  or  ordered  as  aforesaid  by  the  commission,  in  case  the  rate  so 
fixed  or  ordered  by  said  commission  shall  be  upheld  or  approved  by 
said  court.  Said  claim  shall  be  evidenced  and  paid  in  such  manner  as 
shall  be  prescribed  by  the  commission.  In  case  any  such  railroad  com- 
pany or  other  carrier  of  freight  or  passengers  shall  upon  demand  fail 
to  pay  to  the  holder  of  any  such  certificate  or  claim  for  overcharge,  the 
amount  due  thereon,  within  the  time  hereinbefore  fixed,  any  such  holder 
shall  have  a  right  of  action  not  only  to  recover  the  amount  due  thereon 
but  also  to  recover  a  penalty  of  one  hundred  dollars  from  any  such 
railroad  company  or  common  carrier,  together  with  a  reasonable  at- 
torney's fee  and  the  amount  due  on  such  certificate,  or  claim  for  over- 
charge, and  such  penalty  and  attorney's  fee  may  be  recovered  in  the 
same  action,  to  be  brought  in  any  court  of  competent  jurisdiction  in 
any  county  through  which  any  such  railroad  passes,  or  in  which  any 
such  other  carrier  may  carry  on  business  in  this  state. 
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5405h.  Burden  of  proof. — 7.  In  all  trials  under  section  6  of  this  act, 
the  burden  of  proof  shall  rest  upon  the  plaintiff,  who  must  show  by 
clear  and  satisfactory  evidence  that  the  rates,  regulations,  orders,  clas- 
sifications, acts  or  charges  complained  of  are  unreasonable  and  unjust 
to  it  or  them. 

54051.  Rates,  rules — Copy  to  railroad. — 8.  The  said  commission  shall, 
as  soon  as  any  revision  or  classification  or  schedules  of  rates  or  charges 
or  rules  or  regulations  are  adopted  by  it,  furnish  each  railroad  com- 
pany subject  to  the  provision  of  this  act  with  a  certified  copy  thereof 
in  suitable  form,  showing  the  revision,  alterations,  rule  or  regulation 
made  by  the  commission,  to  be  delivered  to  each  of  the  said  railroad 
companies  at  its  principal  office  in  this  state,  if  it  has  such  office  in  this 
state,  and  if  not,  then  to  any  agent  of  said  company  in  this  state,  which 
said  revision,  alterations,  rules  or  regulations  shall  take  effect  at  the 
date  which  may  be  fixed  by  said  commission,  which  shall  not  be  less 
than  twenty  days  after  the  delivery  of  such  certified  copy  to  the  rail- 
road company  as  aforesaid.  Each  of  said  railroad  companies  shall 
cause  said  revised  schedules,  or  rules  or  regulations  to  be  printed  in 
large  type  and  shall  have  the  same  posted  up  in  a  conspicuous  place  at 
each  of  its  depots,  accessible  to  the  public,  so  as  to  be  inspected  by  the 
public,  or  shall  keep  the  same  on  file  in  each  of  said  depots  for  the 
inspection  of  all  interested  persons,  in  which  case,  there  shall  be  a  no- 
tice printed  in  large  type  posted  up  in  some  conspicuous  place  in  each 
of  said  depots  notifying  the  public  that  tariffs,  naming  rates  on  all 
traffic  and  copies  of  said  rules  and  regulations  are  kept  at  such  sta- 
tions for  public  inspection  as  required  by  law  and  can  be  seen  by  any 
person  interested  therein  upon  application  to  the  freight  agent  at  any 
such  station.  And  any  person  so  interested  shall  be  entitled  to  inspect 
such  schedules,  tariffs,  rules  or  regulations  upon  proper  demand  of  any 
agent  having  charge  of  any  such  station.  If  said  commission  shall  at 
any  time,  abolish,  alter  or  in  any  manner  amend  the  said  schedule,  or 
abolish  or  amend  any  such  regulation,  then  in  that  event,  certified  cop- 
ies of  the  said  rules  or  regulations,  showing  the  changes  therein  shall 
be  delivered  to  each  railroad  company  as  herein  specified.  No  increase 
shall  be  made  in  any  rate  or  classification  by  any  railroad  company 
except  after  ten  days'  notice  to  the  commission. 

5405 j.  Examination  of  books  and  officefs — ^Refusal — ^Penalty. — 9.  In 
any  matter  or  controversy  under  investigation  by  the  commission,  the 
commissioners,  or  either  of  them,  or  such  person  or  persons  as  they  may 
employ  therefor  shall  have  the  right,  at  such  times,  as  they  may  deem 
necessary,  to  inspect  the  books  and  papers  or  other  documents  of  any 
railroad  company  subject  to  the  provisions  of  this  act,  and  to  examine 
under  oath  any  officer,  agent  or  employe  of  such  railroad  company  in 
relation  to  the  business  and  affairs  of  the  same ;  and  said  commissioners, 
or  either  of  them,  or  such  other  person  as  may  be  employed  by  them 
as  aforesaid,  shall  also  have  the  right  to  exercise  like  powers  as  to  all 
other  persons  or  corporations  having  books,  papers,  documents  or  in- 
formation bearing  upon  such  investigation.     If  any  raiload  company, 
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or  such  other  person  or  corporation  shall  refuse  to  permit  the  commis- 
sioners or  either  of  them,  or  any  person  authorized  thereto  as  aforesaid 
to  examine  its  books  and  papers,  or  other  documents  as  aforesaid,  such 
railroad  company  or  other  person  or  corporation  shall,  for  each  offense, 
pay  to  the  state  of  Indiana  not  less  than  $100.00  nor  more  than  $500.00 
for  each  day  it  or  he  shall  so  fail  or  refuse :  Provided,  That  any  person 
other  than  one  of  said  commissioners  who  shall  make  any  such  demands 
shall  produce  his  authority,  under  the  seal  of  said  commission,  to  make 
such  inspection. 

(a)  Any  oflScer,  agent  or  employe  of  any  railroad  company  or  any 
other  person  or  corporation  who  shall  upon  proper  demand,  fail  or  re- 
fuse to  exhibit  to  the  commissioners  or  either  of  them,  or  any  person 
authorized  to  investigate  the  same,  any  book,  paper,  or  other  documents 
of  such  railroad  company  or  any  other  person  or  corporation  which  is 
in  the  possession  or  under  the  control  of  such  oflBcer,  agent  or  employe^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  in  any 
court  having  jurisdiction  thereof,  shall  be  fined  for  each  offense  a  sum 
not  less  than  $100.00  and  not  to  exceed  $500.00. 

5405k.  Demand  for  information — Failure — ^Penalty.  — 10.  Within 
sixty  (60)  days  after  the  taking  effect  of  this  act  all  railroads  doing 
business  in  the  state  of  Indiana,  and  to  which  any  of  the  provisions  of 
this  act  apply,  shall,  upon  demand,  in  any  matter  under  investigation 
by  said  commission  furnish  said  commission  with  copies  of  all  its  sched- 
ules of  rates,  charges  and  classification  of  freight,  joint  tariffs  and  di- 
visions of  rates,  and  shall  in  addition  thereto,  furnish  said  commission 
with  copies  of  all  rules  and  regulations  concerning  the  switching  or 
transfer  of  freight  and  cars  and  of  rules  providing  charges  therefor, 
and  copies  of  all  rules,  orders  or  schedules  fixing  or  providing  for 
mileage,  per  diem,  demurrage  or  storage  charges,  or  for  use  of  cars 
loaded  or  empty,  and  upon  the  adoption  of  any  new  classification,  sched- 
ule of  rates,  rules  or  orders  said  railroad  company  shall,  within  ten  (10) 
days  thereafter,  furnish  said  commission  with  copies  thereof,  and  the 
failure  of  any  railroad  company  to  which  any  of  the  provisions  of  this 
act  applies,  to  furnish  any  of  the  things  above  provided  for  within  the 
time  specified,  shall  be  a  misdemeanor  and  said  railroad  company  shall, 
upon  conviction  thereof  in  any  court  of  competent  jurisdiction,  be 
fined  not  less  than  fifty  dollars  ($50.00)  nor  more  than  one  thousand  dol- 
lars ($1,000.00),  and  the  continuance  of  such  failure  or  refusal  shall 
constitute  a  separate  offense  for  each  day  of  its  continuance. 

64051.  Interrogatories — ^Penalty — ^Interstate  commerce — Bill  of  lad- 
ing.— 11.  The  said  commission  shall  have  power  to  elicit  all  informa- 
tion deemed  by  it  necessary  to  the  hearing  and  consideration  of  any 
complaint  made  to  said  commission  and  shall  have  power  to  elicit  from 
any  railroad  company  or  companies  or  any  other  person  or  corporation  to 
be  affected  by  any  such  investigation  any  and  all  information  necessary 
to  the  consideration  and  determination  of  any  and  all  questions  over 
which  this  commission  shall  have  jurisdiction,  and  for  said  purpose  said 
commission  may  submit  blanks  provided  for  the  purpose  of  eliciting 
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such  information  or  may  submit  written  interrogatories  to  such  rail- 
road company  or  companies,  or  person  or  corporation,  and  said  blank 
shall  be  properly  filled  out  and  said  interrogatories  so  answered  as  to 
answer  fully  and  correctly  each  question  therein  propounded,  and  in 
case  they  are  unable  to  answer  any  question  they  shall  give  a  satisfac- 
tory reason  for  their  failure,  and  the  said  answers,  duly  sworn  to  by 
the  proper  officers  of  said  company  or  corporation  or  by  said  person, 
shall  be  returned  to  said  commission  at  its  office  in  the  city  of  Indian- 
apolis within  thirty  (30)  days  from  the  receipt  thereof,  or  said  commis- 
sion may  use  such  other  means  or  methods  of  securing  such  information 
as  may  be  deemed  expedient  by  it. 

(a)  If  any  officer  or  employe  of  a  railroad  company  or  any  other 
person  or  corporation  as  aforesaid  shall  fail  or  refuse  to  fill  out  and 
return  any  blank  or  to  answer  any  interrogatories  as  above  required, 
or  fail  or  refuse  to  answer  any  questions  therein  propounded,  or  give 
a  false  answer  to  any  such  question,  where  the  fact  inquired  of  is  within 
his  knowledge,  or  shall  evade  the  answer  to  any  such  question,  such 
person  shall  be  guilty  of  a  misdemeanor  and  shall,  on  conviction  thereof, 
be  fined  for  each  day  he  shall  fail  to  perform  such  duty  after  the  ex- 
piration of  the  time  aforesaid  a  penalty  of  five  hundred  dollars  ($500.00) 
and  the  commission  shall  cause  a  prosecution  therefor  in  the  proper 
court;  and  a  penalty  of  a  like  amount  shall  be  recovered  in  a  civil 
action  from  the  railroad  company  or  other  corporation  or  employer 
when  it  appears  that  such  person  acting  in  obedience  to  its  or  his  di- 
rections, permission  or  request  in  his  failure,  evasion  or  refusal. 

(b)  The  said  commission  shall  make  and  submit  to  the  governor 
annual  reports  containing  a  full  and  complete  account  of  its  transac- 
tion and  proceedings,  together  with  the  information  gathered  by  such 
commission  as  herein  required,  and  such  other  facts,  suggestions  and 
recommendations  as  may  be  by  it  deemed  necessary,  which  report  shall 
be  published  as  the  reports  of  other  state  officers  and  boards. 

(c)  When  on  the  verified  complaint  of  any  interested  person  or 
corporation,  the  said  commission  shall,  on  the  investigation  of  such 
complaint  be  convinced  that  the  freight  rates  on  any  railroad  in  Indiana, 
engaged  in  interstate  commerce  are  excessive  or  levied  or  laid  in  viola- 
tion of  the  interstate  commerce  law  or  the  rules  and  regulations  of  the 
interstate  commerce  commission,  the  superintendent,  agent  or  other 
official  of  the  said  railroad  companies  shall  be  notified  in  writing  of  the 
facts  and  requested  to  reduce  or  correct  them,  as  the  case  may  be. 
When  the  rates  are  not  changed  or  the  proper  corrections  are  not  made 
according  to  the  request  of  the  commission,  the  latter  is  authorized 
and  empowered  to  notify  the  interstate  commerce  commission  and  to 
apply  to  it  for  relief. 

(d)  Whenever  any  property  is  received  by  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  be  transported  from  one  place  to 
another  within  the  state,  it  shall,  upon  demand  of  the  shipper,  isatue  a 
receipt  or  bill  of  lading  therefor,  naming  therein  the  classification  of 
said  freight  and  the  rate  of  freight  at  which  the  same  is  to  be  carried, 


Digitized  by 


Google 


657  EAILBOAD   COMMISSION.  §    5405m 

and  it  shall  be  unlawful  for  such  common  carrier  to  limit  by  contract 
or  otherwise  the  negotiability  of  any  bill  of  lading;  nor  shall  any  car- 
rier limit  or  change  its  common  law  liability  by  contract  or  otherwise, 
as  to  its  responsibility  for  the  negligent  act  of  its  agents  and  servants 
with  reference  to  property  in  its  custody  as  a  common  carrier:  Pro- 
vided, That  nothing  herein  contained  shall  be  so  construed  as  to  abridge, 
or  in  any  wise  lessen  the  liability  of  any  such  carrier  as  it  now  is  under 
existing  laws. 

6406m.  Witnesses  —  Fee  —  Attachment  —  Contempt.  — 12.  The  said 
commission  in  making  any  examination  or  investigation  provided  for  in 
this  act,  shall  have  power  to  issue  subpoenas  for  the  attendance  of  wit- 
nesses by  such  rules  as  they  may  prescribe.  Each  witness  who  shall 
appear  before  the  commission  by  order  of  the  commission  shall  receive 
for  his  attendance  two  dollars  ($2.00)  per  day  and  three  cents  per  mile 
traveled  by  the  nearest  practicable  route,  in  going  and  returning  from 
the  place  of  meeting  of  said  commission,  which  shall  be  ordered  paid 
by  the  auditor  of  state,  who  shall  draw  and  deliver  his  warrant  upon 
the  state  treasurer  to  such  witness  for  such  amount  upon  the  presenta- 
tion of  proper  vouchers  sworn  to  by  such  witness,  and  approved  by  the 
chairman  of  the  commission.  In  case  any  witness  shall  fail  or  refuse  to 
obey  such  subpoena,  said  commission  may  apply  to  any  court  of  compe- 
tent jurisdiction  to  issue  an  order  and  an  attachment  for  said  witness, 
directed  to  any  sheriff  or  constable  of  the  State  of  Indiana,  and  compel 
him  to  attend  before  the  commission  and  give  his  testimony  and  answer 
any  question  upon  such  matters  as  shall  be  lawfully  required  by  it. 
If  a  witness,  after  being  duly  summoned  or  ordered  by  any  court,  shall 
fail  or  refuse  to  attend  or  to  answer  any  question  propounded  to  him, 
and  which  he  would  be  required  to  answer  if  in  court,  such  court  shall 
have  the  power  to  fine  and  imprison  such  witness  for  contempt.  The 
claim  that  any  such  testimony  may  tend  to  criminate  the  person  giving 
it  shall  not  excuse  such  witness  from  testifying,  but  such  evidence  or 
testimony  shall  not  be  used  against  such  person  on  the  trial  of  any 
criminal  proceeding:  Provided,  That  the  commission  and  all  parties  to 
any  such  investigation  shall,  in  all  cases,  have  the  right  in  its  discretion 
to  issue  proper  process  and  take  depositions  instead  of  compelling  per- 
sonal attendance  of  witnesses,  as  depositions  are  taken  in  civil  cases. 
The  sheriff  or  constable  executing  any  process  issued  under  the  provis- 
ion of  this  section  or  under  any  other  provisions  of  this  bill  shall  re- 
ceive such  compensation  as  may  be  allowed  by  the  commission,  not  to 
exceed  fees  now  prescribed  by  law  for  similar  service  in  civil  cases. 

6406n.  Fixed  rates— Violation  of— Penalty. — ^13.  If  any  railroad 
company,  subject  to  this  act,  or  its  agent,  or  oflScer,  shall  hereafter  wil- 
fully charge,  collect,  demand  or  receive  from  any  person,  company,  firm 
or  corporation  a  greater  or  less  rate,  charge  or  compensation  than  that 
approved  by  the  railroad  commission  for  the  transportation  of  freight, 
passengers  or  cars,  or  for  the  use  of  any  car  on  the  line  of  its  railroad, 
or  any  line  operated  by  it  or  for  the  transfer  or  switching  of  a  car  or 
cars  from  its  line  or  track  to  that  of  any  other  railroad  company  for 
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receiving,  forwarding,  handling  or  storing  such  freight  or  cars  or  for 
any  other  service  performed  by  it,  such  railroad  company  and  its  agent 
and  ofBcer  shall  be  deemed  guilty  of  extortion  and  shall  forfeit  and 
pay  to  the  state  of  Indiana  a  sum  not  less  than  $100.00  nor  more  than 
$500.00,  to  be  recovered  by  said  commission  in  a  civil  action  to  be 
instituted  for  that  purpose  in  any  court  of  competent  jurisdiction. 

6406o.  Unjust  discrimination — ^Penalty. — 14.  If  any  railroad  subject 
hereto,  directly  or  indirectly,  or  by  any  special  rate,  rebate,  drawback 
or  other  device,  shall  charge,  demand,  collect  or  receive  from  any  per- 
son, firm  or  corporation  a  greater  or  less  compensation  for  any  service 
rendered  or  to  be  rendered  by  it  than  it  charges,  demands,  collects  or 
receives  from  any  other  person,  firm  or  corporation  for  doing  a  like 
and  contemporaneous  service  in  the  transportation  of  a  like  kind  of 
trafBc  under  substantially  similar  circumstances  and  conditions,  such 
railroad  shall  be  deemed  guilty  of  unjust  discrimination,  which  is  hereby 
prohibited. 

(a)  It  shall  also  be  an  unjust  discrimination  for  any  such  railroad 
company  to  make  or  give  any  undue  or  unreasonable  preference  or  ad- 
vantage to  any  particular  person,  firm,  corporation  or  locality,  in  con- 
nection with  the  transportation  of  any  shipment  or  shipments,  or  to 
subject  any  particular  kind  of  traflSc  to  any  undue  or  unreasonable 
prejudice,  delay  or  disadvantage  in  any  respect  whatsoever. 

(b)  Every  railroad  company  which  shall  fail  or  refuse,  under  such 
regulations  as  may  be  prescribed  by  the  commission,  to  receive  and 
transport  without  unreasonable  delay  or  discrimination  the  passengers, 
tonnage  and  cars,  loaded  or  empty,  of  any  connecting  line  of  railroad 
company,  and  every  railroad  company  which  shall  under  such  regula- 
tions as  may  be  prescribed  by  the  commission,  fail  or  refuse  to  trans- 
port and  deliver  without  unreasonable  delay  or  discrimination  any  pas- 
sengers, tonnage  or  cars,  loaded  or  empty,  destined  to  any  point  on  or 
(Jver  the  line  of  any  connecting  line  of  railroad,  shall  be  deemed  guilty 
of  unjust  discrimination :  Provided,  That  perishable  freights  of  all  kinds 
and  live  stock  shall  have  precedence  of  shipment:  Provided  further. 
That  this  shall  not  be  so  construed  as  to  require  any  railroad  company 
to  give  the  use  of  its  terminal  facilities  to  any  other  railroad  company 
engaged  in  like  business,  except  that  if  such  terminal  facilities  are 
granted  to  one  company,  they  shall  be  granted  on  like  terms  to  all  other 
companies. 

(c)  It  shall  also  be  an  unjust  discrimination  for  any  railroad  com- 
pany subject  hereto  to  charge  or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of  like  kinds  of  property  or  pas- 
sengers for  a  shorter  than  for  a  longer  distance  over  the  same  line  in 
the  same  direction,  the  shorter  distance  being  included  in  the  longer: 
Provided,  That  upon  application  to  the  commission  any  railroad  company 
may  in  special  cases,  to  prevent  manifest  injury,  be  authorized  by  the 
commission  to  charge  less  for  longer  than  for  shorter  distance  for  trans- 
porting persons  and  property,  and  the  commission  shall  from  time  to 
time  prescribe  the  extent  to  which  such  designated  railroad  may  be  re- 
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lieved  from  the  operation  of  this  subdivision:  Provided,  That  no  man- 
ifest injustice  shall  be  imposed  upon  any  person  at  intermediate  points. 
Provided,  further.  That  nothing  herein  shall  be  so  construed  as  to  prevent 
the  commission  from  approving  what  are  known  as  ** group  rates'*  on 
any  of  the  railroads  in  the  state. 

(d)  Any  railroad  company  violating  any  provision  of  this  section 
shall  be  deemed  guilty  of  unjust  discrimination,  and  shall  for  each  of- 
fense pay  to  the  State  of  Indiana  a  penalty  of  not  less  than  $500.00  nor 
more  than  $5,000.00,  to  be  recovered  in  a  civil  action  instituted  for  that 
purpose  in  a  court  of  competent  jurisdiction. 

(e)  That  nothing  in  this  act  shall  prevent  the  carriage,  stof^ge,  or 
handling  of  property  free  or  at  reduced  rates  for  the  United  States, 
state  or  municipal  governments,  or  for  charitable  purposes,  or  to  or 
from  fairs  and  expositions  for  exhibition  thereat,  or  the  free  carriage 
of  destitute  and  homeless  persons  transported  by  charitable  societies, 
and  the  necessary  agents  employed  in  such  transportation,  or  the  is- 
suance of  mileage,  excursion,  or  commutation  passenger  tickets.  Noth- 
ing in  this  act  shall  be  construed  to  prohibit  any  common  carrier  from 
giving  free  passes  or  tickets  to  officers  and  employes  of  Young  Men's 
Christian  Associations,  reduced  rates  to  ministers  of  religion,  or  to  mu- 
nicipal governments  for  the  transportation  of  indigent  persons,  or  to 
inmates  of  the  National  Home  or  State  Home  for  disabled  volunteer  sol- 
diers, and  of  soldiers'  and  sailors'  orphans'  homes,  including  those  about 
to  enter  and  those  returning  home  after  discharge,  under  arrangements 
with  the  boards  of  managers  of  said  homes.  Nothing  in  this  act  shall 
be  construed  to  prevent  railroads  from  giving  free  carriage  to  their  own 
officers  and  employes,  or  to  prevent  the  principal  officers  of  any  rail- 
road company  or  companies  from  exchanging  passes  or  tickets  with 
other  railroad  companies  for  their  officers  and  employes. 

5405p.  False  billing — ^Rebate — ^Misdemeanor — Penalty. — 15.  Any  of- 
ficer or  agent  of  any  railroad  company  subject  to  this  act,  who  by  means 
of  false  billing,  false  classification,  false  weight,  or  by  any  other  device, 
shall  suffer  or  permit  any  person  to  obtain  transportation  for  property 
at  less  than  the  regular  rate  then  in  force,  on  such  railroad,  or  who  by 
means  of  false  billing,  false  classification,  false  weighing  or  by  any  de- 
vice whatever,  shall  charge  any  person,  firm  or  corporation,  more  for  the 
transportation  of  property  than  the  regular  rates,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  fined  in  a  sum  not  less  than 
$100.00  nor  more  than  $1,000.00. 

(a)  Any  person,  firm,  or  corporation,  who  shall  receive  any  rebate 
or  concession,  or  who  knowingly  by  means  of  false  weight,  false  classi- 
fication, false  billing,  or  by  any  other  device,  shall  obtain  lower  than 
the  regular  rates  then  in  force,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  in  a  sum  of  not  less  than  $100.00  nor 
more  than  $1,000.00. 

6406q.  Unlawful  act — Civil  damages. — ^16.  In  case*  any  railroad 
company  subject  to  this  act  shall  do,  cause  to  be  done,  or  permit  to  be 
done,  any  matter,  act  or  thing  in  this  act  prohibited,  or  declared  to  be 
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unlawful,  or  shall  omit  to  do  any  act,  matter  or  thing  herein  required 
to  be  done  by  it,  such  railroad  company  shall  be  liable  to  the  person  or 
persons,  firm  or  corporation  injured  thereby  for  the  damages  sustained 
in  consequence  of  such  violations,  and  in  case  said  railroad  company  shall 
be  guilty  of  extortion  or  discrimination  as  by  this  act  defined,  then  in 
addition  to  such  damages,  such  railroad  company  shall  pay  to  the  per- 
son, firm  or  corporation  injured  thereby  a  penalty  of  not  less  than  $100.00 
nor  more  than  $500.00,  to  be  recovered  by  civil  action  in  any  court  of 
competent  jurisdiction  in  any  county  into  or  through  which  such  rail- 
road may  run :  Provided,  That  such  company  may  plead  and  prove  as  a 
defense  to  the  action  for  such  penalty  that  such  overcharge  was  unin- 
tentionally and  innocently 'made  through  a  mistake  of  fact:  Provided, 
That  such  recovery  as  herein  provided  shall  in  no  manner  affect  a  re- 
covery by  the  state  of  any  penalty  provided  for  such  violation. 

6406r.  Violation  of  duty— Penalty— Civil  action.— 17.  If  any  rail- 
road company  as  aforesaid  shall  wilfully  violate  any  other  provision  of 
this  act  and  shall  do  any  other  act  herein  prohibited,  or  shall  fail  or 
refuse  to  perform  any  other  duty' enjoined  upon  it  for  which  a  penalty 
has  not  herein  been  provided,  for  every  such  act  of  violation  it  shall 
pay  the  State  of  Indiana  a  penalty  of  not  more  than  $1,000.00,  to  be  re- 
covered in  a  civil  action  to  be  instituted  for  that  purpose  in  any  court 
of  competent  jurisdiction. 

6406s.  Recovery  of  penalties. — 18.  All  of  the  penalties  herein  pro- 
vided, except  as  provided  in  section  16,  shall  be  recovered,  and  suits 
thereon  shall  be  brought  in  the  name  of  the  State  of  Indiana,  in  any 
circuit  or  superior  court  in  any  county  into  or  through  which  said  rail- 
road may  run,  by  the  attorney  general  or  under  his  direction;  and  the 
attorney  bringing  such  suit  shall  receive  a  fee  of  fifty  dollars  for  each 
penalty  recovered  and  collected  by  them,  and  ten  per  cent,  of  the  amount 
collected  to  be  paid  by  the  state.  In  all  suits  arising  under  this  act 
the  rules  of  evidence  shall  be  the  same  as  in  ordinary  civil  action,  ex- 
cept as  otherwise  herein  provided.  All  penalties  recovered  by  the  state 
under  this  act  shall  be  paid  into  the  treasury  of  the  state. 

6406t.  Evidence  as  to  rates,  roles — Certified  copies. — ^19.  Upon  ap- 
plication of  any  person,  the  commission  shall  furnish  certified  copies  of 
any  classification,  rates,  rules,  regulations  or  orders,  and  such  certified 
or  printed  copies  published  by  authority  of  the  commission  shall  be  ad- 
missible in  evidence  in  any  suit  and  sufficient  to  establish  the  fact  that 
any  charge,  rate,  rule,  order  or  classification  therein  contained  and 
which  may  be  at  issue  in  the  trial  is  the  official  act  of  the  commission. 
A  substantial  compliance  with  the  requirements  of  this  act  shall  be  suf- 
ficient to  give  effect  to  all  the  classifications,  rates,  charges,  rules,  reg- 
ulations, requirements  and  orders  made  and  established  by  the  commis- 
sion and  none  of  them  shall  be  declared  inoperative  for  any  omission  of 
a  technical  matter  in  the  performance  of  such  act. 

6406u.  Enforcement — Prosecution. — 20.  It  is  hereby  made  the  duty 
of  such  railroad  commission  to  see  that  the  provisions  of  this  act  and 
all  laws  of  this  state  concerning  railroads  are  enforced  and  obeyed,  and 
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that  violations  thereof  are  promptly  prosecuted,  and  penalties  due  the 
state  therefor  recovered  and  collected.  And  said  commission  shall  re- 
port all  said  violations,  with  the  facts  in  their  possession  to  the  attorney 
general  or  other  oflScer  charged  with  the  enforcement  of  the  laws  and 
request  him  to  institute  the  proper  proceeding ;  and  all  suits  between  the 
state  or  the  commission  and  any  railroad  or  express  company  shall  be 
placed  immediately  upon  the  trial  calendar  of  the  courts  wherein  the 
same  are  pending,  and  shall  have  precedence  over  all  other  civil  causes 
pending  in  such  courts,  to  the  end  that  there  may  be  speedy  trials  and 
adjudications  thereof. 

(a)  It  shall  be  the  duty  of  the  commission  to  investigate  all  com- 
plaints against  the  railroad  company  subject  hereto,  and  to  enforce  all 
laws  of  this  state  in  reference  to  railroads. 

5406v.  Terms  defined— Express  companies— Street  railroads. — 21. 
The  term  '*road,''  '* railroad,"  ** railroad  companies,"  '* railroad  corpo- 
rations," "private  car  lines,"  *'fast  freight"  or  *' carrier,"  as  used 
herein,  shall  be  taken  to  mean  and  embrace  all  corporations,  companies, 
individuals  and  association  of  individuals,  their  lessees  or  receivers  ap- 
pointed by  any  court  whatsoever,  that  may  now  or  hereafter  own,  c^- 
erate,  manage  or  control  any  railroad  or  part  of  railroad  in  this  state 
or  any  fast  freight  line  or  private  car  lines  and  express  companies,  and 
all  such  corporations,  companies,  and  associations  of  individuals,  their 
lessees  or  receivers  that  shall  do  the  business  of  common  carriers  on 
any  railroad  in  this  state. 

(a)  The  provisions  of  this  act  shall  be  construed  to  apply  to,  and 
affect  only  the  transportation  of  passengers,  freight,  express  matter  and 
cars  between  points  within  this  state  5  and  this  act  shall  also  apply  to  ex- 
press companies:  Provided,  That  this  act  shall  not  apply  to  street  or 
interurban  railroads,  except  as  section  three  (3)  substitutes  the  railroad 
commission,  created  hereby  for  the  auditor  of  state,  in  respect  to  duties 
pertaining  to  the  construction  and  maintenance  of  interlocking  works 
at  crossings  of  railroads  and  railroads  operated  by  electricity. 

6405W.  Right  of  action.— 22.  This  act  shall  not  have  the  effect  to 
release  or  waive  any  right  of  action  by  the  state  or  any  person  for  any 
right,  penalty  or  forfeiture  which  may  have  arisen,  or  may  hereafter 
arise  under  any  law  of  this  state ;  and  all  penalties  accruing  under  this 
act  shall  be  cumulative  of  each  other,  and  a  suit  for  or  recovery  of  one 
shall  not  be  a  bar  to  the  recovery  of  any  other  penalty. 

6405z.  Road  defects — ^Recommendations— Reports.  —  23.  Whenever 
said  commission  shall  receive  reliable  information  or  of  themselves  shall 
have  reason  to  believe  that  there  is  a  dangerous  defect  in  any  railroad 
bridge,  culvert,  water  tank  or  crane,  frog,  railroad  or  wagon  road  cross- 
ing, curve,  embankment,  road  bed,  ties  or  track,  motive  power,  or  any 
other  fault  in  the  construction,  equipment  or  management  of  any  rail- 
road within  the  State  of  Indiana,  it  shall  be  the  duty  of  said  commission 
to  cause  such  investigation  to  be  made  as  it  may  deem  necessary,  and 
when  such  investigation  shall  have  been  made,  said  railroad  commis- 
sion shall  make  a  report  in  duplicate,  under  oath,  of  findings  and  rec- 
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ommendation,  one  to  the  governor  of  the  State  of  Indiana,  and  one  to 
the  manager^  superintendent  or  such  other  ofSeial  within  the  state  of 
any  railroad  company  complained  of  that  may  be  legally  served  with 
process  against  such  company  under  the  statutes  of  said  state.  In  said 
reports  and  recommendations,  the  commission  shall  make  an  accurate 
statement  of  the  time  when  such  examination  was  made,  of  the  exact 
location,  character  and  extent  of  such  defects,  if  any  shall  have  been 
found,  and  shall  also  recommend  such  reasonable  changes  and  improve- 
ments as  are,  in  the  opinion  of  the  commission,  necessary  to  remedy 
such  defects;  and  said  reports  shall  be  filed  over  the  signature  of  said 
railroad  commission  with  the  seal  of  said  commission  attached. 

5406y.  Appropriation. — 24.  The  sum  of  nineteen  thousand  dollars, 
or  so  much  thereof  as  may  be  necessary,  is  hereby  appropriated  for  the 
payment  of  the  salaries  of  the  members  and  employes  of  said  commis- 
sion, and  of  the  expenses  necessary  to  effectually  carry  out  the  provis- 
ions of  this  act,  and  this  shall  be  deemed  a  continuing:  appropriation 
from  year  to  year  during  the  existence  of  said  commission. 


Digitized  by 


Google 


CHAPTER  44. 

CORPORATIONS— STREET  RAILWAY  COMPANIES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ART. 

1     In  cities  and  towns.     5457-5464e.         3.     Consolidation. 
2.     Extension  beyond  city  or  town.  4.    General  provisions.    5479b-5479i. 

5468a-5468n. 

ARTICLE   1.— IN  CITIES  AND  TOWNS. 

SEC.  SEC. 

5457.  Election  of  directors.  5464a.  Crossing  steam   railroads. 

5458c.  In  cities  of   100,000.  5464b.  Failure  to  construct  works. 

5458g.  Sale  or  lease  of  property.  5464c.  Over  or  under  railroad. 

5458h.  Rights   and   liabilities   preserved.  5464d.  Rights  not  impaired. 

5459a.  Preferred  stock.  5464e.  Outside  of  cities  and  towns. 

5459b.  Vote  of  stockholders. 

[Acts   1905,  p.  446.     In  force  April   15,   1905.] 

5467.  Election  of  directors. — 8.  There  shall  be  an  annual  meeting 
of  the  stockholders  held  at  the  oflSce  of  such  company  for  the  election 
of  directors  to  serve  for  the  ensuing  year:  Not  less  than  three  nor 
more  than  fifteen  directors  shall  be  chosen  at  such  meeting  of  stock- 
holders by  ballot,  by  a  majority  of  the  stockholders  present  in  person 
or  by  proxy,  and  every  such  stockholder  being  so  present  shall  be  enti- 
tled to  give  one  vote  for  every  share  of  stock  owned  by  him.  No  person 
shall  be  a  director  unless  he  shall  be  a  stockholder,  owning  stock  abso- 
lutely in  his  own  right  and  qualified  to  vote  for  directors  at  the  election 
at  which  he  shall  be  chosen.  If  such  company  shall  fail  to  elect  direct- 
ors at  such  annual  meeting  they  may  be  elected  at  any  special  meeting 
called  pursuant  to  the  by-laws  of  said  company,  after  ten  days'  notice 
of  such  election  shall  have  been  published  in  a  newspaper  of  general 
circulation,  printed  and  published  in  the  city  in  which  the  principal  of- 
fice of  such  company  is  located. 

This  act  amends  section  5457,  Bums'  R.  S.  1901. 

See  section  5340a  for  act  of  1903.  extending  the  laws  providing  for  voting  public 
aid  to  railroad  companies  to  street  railways  and  interurban  railroads. 

(663) 
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6468c.    In  cities  of  100,000. 

The  act  of  1899,  sections  5458c-5458U  Burns'  R.  S.  1901,  regulating  the  organiza- 
tion and  operation  of  street  railroads  in  cities  of  100,000,  is  constitutional.  Smith 
v.  Indianapolis  Ry.  Co.  158  Ind.  425. 

[Acts  1903,  p.  330.     In  force  March  9,  1903.] 

6468g.  Sale  or  lease  of  property. — 1.  That  any  street  railroad  com- 
pany now  or  hereafter  incorporated  under  the  laws  of  the  State  of  In- 
diana, owning  or  operating  or  possessing  a  franchise  to  own  and  operate 
a  street  railroad  therein,  may  sell,  lease  or  otherwise  transfer  its  prop- 
erty, franchises  and  assets  of  every  description  and  wheresoever 
situated,  or  any  portion  of  the  same,  to  any  other  company  au- 
thorized to  acquire  the  same  by  purchase,  lease  or  otherwise  for 
money,  stock  or  bonds  or  other  obligations:  Provided,  however. 
That  such  sale,  lease  or  transfer  shall  be  authorized  by  the  vote  of  a 
majority  in  value  of  all  the  shares  of  said  company  given  at  a  meeting 
of  the  shareholders  called  for  the  purpose.  At  such  meeting  a  resolu- 
tion specifying  the  terms  and  conditions  of  such  sale  or  transfer  shall 
be  submitted  to  the  shareholders  for  their  approval  or  disapproval,  and 
upon  the  vote  of  a  majority  in  value  of  said  shareholders,  the  board  of 
directors  of  said  company  shall  cause  the  contract  authorized  by  such 
resolution  to  be  duly  executed  and  delivered  to  such  purchaser,  lessee 
or  transferee  by  the  proper  oflScers  of  the  company.  Such  meeting  of 
said  company  shall  be  called  in  pursuance  of  a  resolution  of  its  board 
of  directors  instructing  the  proper  oflScers  of  the  company  to  call  the 
same,  and,  after  twenty  days'  notice,  which  shall  be  given  by  written 
or  printed  notice  mailed  to  every  shareholder  at  his  last  known  post- 
oflSce  address. 

See  section  5458g,  Bums'  R.  S.  1901. 

Dissatisfied  shareholders,  appraisement. — 2.  If  a  sale  be  made,  ap- 
proved by  the  vote  of  a  majority  in  value  of  all  the  shares  of  the 
company  as  aforesaid,  any  shareholder  or  shareholders  of  such 
company  not  voting  in  favor  of  such  sale  and  who  may 
be  dissatisfied  with  the  terms  thereof,  may  apply  by  petition  to  the  cir- 
cuit court  of  any  county  in  which  such  railroad  is  located  or  operated 
within  thirty  days  after  such  shareholders'  meeting,  praying  said  court 
to  appoint  three  disinterested  persons  to  estimate  and  appraise  the 
value  of  the  property  so  sold,  over  and  above  any  liens  or  incumbrances 
thereon  and  claims  or  indebtedness  for  the  payment  of  which  the  same 
may  be  liable,  and  having  so  appraised  the  said  property  and  fran- 
chises to  estimate  and  ascertain  the  value  thereof,  and  the  value  of  said 
shares  having  been  so  appraised  by  the  said  commissioners,  by  a  con- 
currence of  a  majority  thereof,  shall  be  reported  to  said  court,  and  when 
confirmed  by  the  said  court  shall  be  final  and  conclusive  on  all  parties. 
The  value  of  the  shares  thus  ascertained  shall  be  paid  to  the  petitioning 
shareholder  or  shareholders  by  the  street  railroad  company  purchas- 
ing the  property  and  franchises  and  other  assets  sold  as  aforesaid  upon 
surrender  to  the  purchasing  company  of  the  shares  so  appraised.    In 
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case  said  petitioning  shareholders  shall  not  present  their  shares  to  the 
purchasing  company  for  s?urrender  within  sixty  days  from  the  date  of 
said  award,  or  in  case  of  minority  or  other  legal  disability,  said  purchas- 
ing company  shall  make  payment  of  the  amount  of  said  award  to  the 
clerk  of  the  court,  and  upon  such  payment  to  the  clerk  of  the  court, 
the  property  and  franchises  purchased  shall  be  released  from  the  lien 
of  said  award.  The  cost  of  said  proceeding  shall  be  paid  by  the  pur- 
chasing company. 

See  section  5458h,  Burns'  R  S.   1901. 

5458h.  Bights  and  liabilities  preserved. — 3.  All  rights  of  creditors 
and  liabilities  for  damages  and  all  liens  or  incumbrances  upon  the 
property  or  franchise  sold  or  transferred  pursuant  hereto  shall  continue 
unimpaired,  and  may  be  enforced  as  against  such  property  and  fran- 
chises as  if  said  sale  or  transfer  had  not  been  made. 

[Acts  1903,  p.  349.     In  force  April  23,  1903.] 

5469a.  Preferred  stock. — 1.  That  any  street  railway  or  interurban 
street  railway  company  hereafter  organized  under  the  laws  of  the  State 
of  Indiana,  is  authorized  and  empowered  to  fix  in  its  articles  of  associa- 
tion, and  issue  an  amount  of  preferred  stock,  not  exceeding  one-half 
(%)  of  the  company's  total  capital  stock,  and  provide  in  said  articles 
of  association  that  the  preferred  stock  shall  be  preferred  in  the  divis- 
ion of  assets,  over  the  common  stock,  in  addition  to  being  preferred  in 
dividends,  as  now  provided  by  law. 

5459b.  Vote  of  stockholders. — 2.  Any  street  railway  or  interurban 
street  railway  company  heretofore  organized  under  the  laws  of  the 
State  of  Indiana  is  authorized  and  empowered  to  issue  preferred  stock, 
not  exceeding  one-half  (%)  of  the  company's  total  capital  stock,  which 
shall  be  preferred  over  the  common  stock  in  the  division  of  assets,  in 
addition  to  being  preferred  in  the  dividends,  as  now  provided  by  law, 
if  all  of  the  stockholders  of  the  company  shall  vote  in  favor  of  author- 
izing the  issue  of  such  preferred  stock  at  a  stockholders'  meeting  called 
for  that  purpose,  of  which  the  stockholders  shall  have  at  least  ten  (10) 
days'  notice. 

[AcU  1903,  p.  125.     In  force  March  3,  1903.] 

5464a.  Crossing  steam  railroads. — 1.  That  any  street  railroad  com- 
pany heretofore  or  hereafter  organized  under  the  laws  of  this  State  de- 
siring to  construct,  maintain  and  operate  its  street  railroad,  interurban 
street  railroad  or  suburban  street  railroad,  across  the  tracks  and  right 
of  way  in  this  State  of  any  railroad  company,  shall  have  the  right  so 
to  do  at  grade  as  hereinafter  stated,  and  if  the  two  companies  shall  fail 
to  agree  as  to  the  amount  of  compensation  therefor  or  the  point  or 
points  of  crossing,  the  street  railroad  company  desiring  to  cross  may 
acquire  the  right  to  construct,  maintain  and  operate  its  street  railroad, 
interurban  street  railroad  or  suburban  street  railroad,  or  any  of  its 
main,  side  or  spur  tracks,  across  the  tracks,  right  of  way  and  railroad  of 
the  company  to  be  crossed,  at  the  grade  of  the  principal  main  track  at 
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the  point  of  crossing  of  the  company  to  be  crossed,  in  the  manner  pre- 
scribed in  respect  to  the  taking  of  lands  by  the  act  of  the  General  As- 
sembly of  the  State  of  Indiana  entitled  ''An  act  concerning  street  rail- 
road companies,  granting  additional  rights  and  powers  therein  speci- 
fied, and  matters  relating  thereto,  and  declaring  an  emergency,"  ap- 
proved March  11,  1901,  and  the  acts  amendatory  thereof  or  supplemental 
thereto.  The  instrument  of  appropriation  may  be  served  upon  the  com- 
pany to  be  crossed,  whether  a  resident  or  non-resident  of  the  county  in 
which  such  proceedings  are  filed,  by  delivering  a  copy  of  the  same  to 
any  oflScer,  agent  or  other  representative  of  the  company  to  be  crossed 
upon  whom  process  might  be  served  as  provided  by  law  for  the  service 
of  process  upon  domestic  and  foreign  corporations  in  civil  actions;  and 
such  delivery  shall  be  made  at  least  ten  days  prior  to  the  time  fixed 
for  the  hearing  of  the  instrument  of  appropriation,  as  fixed  by  the  com- 
pany desiring  to  cross  and  endorsed  upon  such  instrument  at  the  time  of 
depositing  the  same  with  the  clerk.  The  point  or  points  of  crossing 
described  in  the  instrument  of  appropriation  shall  be  the  point  or 
points  of  crossing,  unless  within  five  days  after  the  delivery  of  such  in- 
strument to  the  company  whose  railroad  is  to  be  crossed,  that  company 
shall  file  with  the  clerk  with  whom  such  instrument  has  been  deposited, 
its  objections  to  the  point  or  points  of  crossing  described  therein,  specie; 
fying  with  particularity  the  point  or  points  at  which  it  claims  the  cross- 
ing or  crossings  should  be  made  and  the  reasons  therefor,  and  unless 
such  point  or  points  within  ten  days  after  the  filing  of  said  objections 
be  changed  by  the  court  or  judge  as  hereinafter  provided.  The  court, 
if  in  session,  without  the  intervention  of  a  jury,  or  the  judge  thereof  in 
vacation,  shall  proceed  without  delay  to  hear  and  decide  said  objec- 
tions; and  no  change  of  venue  from  the  county  wherein  such  proceed- 
ing is  instituted  shall  be  allowed,  but  a  change  of  judge  may  be  taken 
in  the  manner  provided  in  civil  actions.  Should  such  court,  or  the  reg- 
ular or  called  judge  thereof,  fail  to  hear  and  determine  such  objections, 
and  fix  a  new  point  or  points  of  crossing,  within  ten  days  after  the 
filing  of  said  objections,  the  point  or  points  of  crossing  described  in  the 
instrument  of  appropriation  shall  be  the  point  or  points  of  crossing. 
Such  crossing  or  crossings  shall  in  any  event  be  at  grade  as  aforesaid, 
and  the  point  or  points  of  crossing  shall  not  be  so  changed  that  the 
cost  of  the  construction  of  a  crossing  or  crossings  at  grade  at  such 
changed  point  or  points  will  be  materially  greater  than  at  the  point  or 
points  originally  described  in  said  instrument  of  appropriation.  If  ob- 
jections be  filed,  upon  the  determination  of  the  point  or  points  of  cross- 
ing, the  commissioners  shall  proceed  immediately,  without  further  no- 
tice and  notwithstanding  any  appeal,  to  the  discharge  of  their  duties 
in  reference  to  the  assessment  of  damages  at  the  point  or  points  of  cross- 
ing so  determined.  Any  party  to  such  proceedings  may  appeal  from  the 
decision  of  such  court  or  judge  in  the  matter  of  the  change  of  such  point 
or  points  of  crossing  in  the  same  manner  and  under  the  same  conditions 
and  restrictions  as  provided  by  law  in  civil  cases.  Upon  the  payment  to 
the  clerk  with  whom  the  instrument  of  appropriation  was  filed  of  the 
amount  awarded  by  the  commissioners  the  company  desiring  to  cross 
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shall  have  the  right  immediately  to  construct,  maintain,  use  and  operate 
at  grade  its  street  railroad,  interurban  street  railroad  or  suburban  street 
railroad,  and  its  main,  side  or  spur  tracks,  across  the  tracks,  right  of 
way  and  railroad  of  the  company  to  be  crossed  at  the  point  or  points 
described  in  said  instrument  of  appropriation,  or  determined  by  the 
court  or  judge,  as  aforesaid,  as  the  case  may  be,  and  such  right  so  to 
construct,  maintain,  use  and  operate  shall  not  be  suspended  or  delayed  by 
any  appeal  of  any  party  from  the  determination  of  the  court  or  judge  as 
to  the  point  or  points  of  crossing,  or  the  award  of  the  commissioners  au- 
thorized by  said  act,  and  no  injunction  or  restraining  order  shall  be 
granted  by  any  court  or  judge,  pending  any  such  appeal,  or  before  the 
final  determination  of  the  cause,  to  restrain,  delay  or  prevent  the  company 
desiring  to  cross  from  the  exercise  of  such  right.    The  company  desiring 
to  cross  shall  not  be  estopped  from  appealing  or  prosecuting  an  appeal 
from   the   judgment   determining   the   point   or  points   of   crossing,   or 
awarding  damages,  or  from  any  award  of  the  commissioners  by  its 
constructing,  maintaining  or  using  such  crossing  or  crossings,  or  oper- 
ating thereover  or  by  its  payment  of  such  award  or  judgment.     If,  be- 
fore the  final  adjudication  of  said  objections,  on  or  after  appeal,  the 
company  desiring  to  cross  shall  have  constructed  its  crossing  or  cross- 
ings at  a  point  or  points  different  from  the  point  or  points  finally  fixed, 
the  company  so  crossing  shall  have  six  months  from  the  time  of  such 
final  adjudication  within  which  to  take  up  and  change  such  crossing 
or  crossings  and  make  the  same  at  the  point  or  points  finally  deter- 
mined, and  shall  have  the  right  also  for  such  period  to  maintain  said 
crossing  or  crossings  at  the  point  or  points  originally  constructed  and 
to  operate  thereover.     At  every  crossing  of  the  main  track  of  a  rail- 
road  company   constructed   under   the   special    proceedings,    aforesaid, 
the  company  desiring  to  cross  shall,  within  six  months  after  it  com- 
mences to  use  such  crossing,  at  its  own  expense,  construct,  and,  like- 
wise at  its  own  expense,  maintain  and  operate  a  system  of  full  inter- 
locking works,  with  a  derailing  apparatus  in  the  tracks  of  each  com- 
pany, of  such  design  and  character  as  will  be  best  calculated  to  pre- 
vent collisions  at  such   crossing,  and  will  meet  with  the   approval  of 
the    auditor    of   state,    and    such    proceedinj^s    shall    be    had    and    such 
notice   shall   be   given  in   securing   the   approval   of  such   interlocking 
works  by  the  auditor  as  the  law  governing  the  protection  by  interlock- 
ing devices  of  the  crossings  of  two  railroads  may  provide.     The  auditor 
of  state  shall  be  allowed  for  his  services  in  examining  and  approving 
or  disapproving  such  interlocking  works  ten  dollars  per  day,  and  he 
may,  if  he  deem  it  advisable,  employ  a  competent  engineer  to  assist 
him,  which   engineer  shall   also  be  allowed  a  reasonable   sum   for  his 
services,  and  the  amounts  due  said  auditor  and  said  engineer  for  such 
services  shall   be   paid   upon   demand,   by   the   company   desiring   said 
crossing.     The  word  ** railroad,"  as  used  in  this  act,  shall  be  construed 
to  include  belt  railroads  as  well  as  other  railroads. 

See  sections  5468a-5468h,  Burns'  R.  S.  1901. 

See  Wabash  R.  R.  Co.  v.  Ft.  Wayne  Co.  161  Ind.  295. 
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6464b.  Failure  to  construct  works. — 2.  If  any  street  railroad  com- 
pany shall  fail  or  refuse  to  construct,  maintain  and  operate  a  system 
of  full  interlocking  works  in  the  manner,  at  the  time  and  upon  the 
terms  stated  in  the  preceding  section,  it  shall  forthwith  cease  to  use 
the  crossing  required  to  be  protected  by  such  interlocking  works,  and 
the  company  whose  railroad  is  crossed  by  such  street  railroad  com- 
pany may  forthwith  remove  such  crossing,  and  said  street  railroad 
company  shall  thereafter  have  no  right  to  renew  and  use  said  cross- 
ing until  it  shall  have  constructed  and  put  in  operation  the  interlock- 
ing works  required  by  the  preceding  section. 

6464c.  Over  or  under  railroad. — 3.  If  any  street  railroad  company 
desires  to  construct,  maintain  and  operate  its  street  railroad,  interur- 
ban  street  railroad  or  suburban  street  railroad  across  the  tracks,  right 
of  way  and  railroad  of  any  railroad  company,  not  at  grade,  but  by 
means  of  an  over  or  under  crossing,  it  shall  have  the  right  to  do  so 
at  the  point  or  points  chosen  by  the  company  desiring  to  cross,  and  if 
the  two  companies  shall  fail  to  agree  as  to  the  amount  of  compensation 
therefor,  the  street  railroad  company  desiring  to  cross  may  acquire 
the  right  to  construct,  maintain  and  operate  its  railroad  or  any  of  its 
main,  side  or  spur  tracks  over  or  under  the  track  or  tracks  of  the 
company  to  be  crossed,  and  over  or  through  the  right  of  way  of  said 
last  named  company,  by  pursuing  the  method  provided  in  respect  to 
taking  of  lands  by  the  act  of  the  general  assembly  of  the  State  of 
Indiana  entitled  **An  act  concerning  street  railroad  companies,  grant- 
ing additional  rights  and  powers  therein  specified  and  matters  relat- 
ing thereto,  and  declaring  an  emergency,"  approved  March  11,  1901, 
and  the  acts  amendatory  thereof  or  supplemental  thereto:  Provided, 
always,  however.  That  the  manner  of  such  crossing,  whether  over  or 
under,  shall  be  stated  in  the  instrument  of  appropriation  filed  pursu- 
ant to  such  act,  and  detailed  plans  and  specifications  for  the  construc- 
tion of  such  crossing  shall  be  set  forth  in  full  in  said  instrument  of 
appropriation:  And  provided,  further.  That  any  and  all  of  such  plans 
and  specifications,  calling  for  an  overhead  crossing  shall  provide  a 
clearance  of  not  less  than  twenty-one  feet  six  inches  above  the  top  of 
the  rails  of  the  main  track  of  the  company  to  be  crossed,  and  any  and 
all  of  such  plans  and  specifications,  calling  for  an  under  crossing,  shall 
provide  for  carrying  the  tracks  of  the  company  to  be  crossed  on  arches 
of  stone,  concrete  or  vitrified  brick,  or  on  steel  bridges  resting  on 
permanent  masonry.  Upon  payment  to  the  clerk  of  the  court  in  which 
the  proceedings  specified  in  this  section  are  had,  of  the  amount  awarded 
by  the  commissioners,  or  upon  tender  thereof  to  the  company  to  be 
crossed,  the  company  desiring  to  cross  shall  have  the  right  immediately 
to  construct,  maintain,  use  and  operate  its  street  railroad,  interurban 
street  railroad  or  suburban  street  railroad,  and  its  main,  side  or 
spur  tracks  over  or  under  the  tracks,  as  the  case  may  be,  of  the  rail- 
road of  the  company  to  be  crossed,  and  over  or  through,  as  the  case 
may  be,  the  right  of  way  of  said  last  named  company,  and  such  right 
so  to  construct,  maintain,  use  and  operate  shall  not  be  suspended  or 
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delayed  by  any  appeal  of  either  party  from  the  award  of  such  com- 
missioners authorized  by  said  act,  and  no  injunction  or  restraining 
order  shall  be  granted  pending  any  such  appeal  by  any  court  or  judge 
to  restrain,  delay  or  prevent  the  company  desiring  to  cross  from  the 
exercise  of  such  right. 

5464d.  Bights  not  impaired. — 4.  Nothing  in  this  act  contained  shall 
be  construed  to  abridge  or  impair  such  rights  as  street  railroad  com- 
panies organized  under  the  laws  of  the  State  of  Indiana  may  now 
possess  under  existing  laws  to  construct,  maintain  and  operate  their 
street  railroads,  interurban  street  railroads  or  suburban  street  railroads 
across  the  tracks,  right  of  way  and  railroad  of  any  railroad  company 
on  any  street  or  highway  on  which  said  street  railroad  companies 
may  be  legally  authorized  to  operate  without  obtaining  the  consent 
of  the  company  to  be  crossed  or  resorting  to  the  special  proceedings 
by  this  act  provided. 

5464e.  Outside  of  cities  and  towns. — 5.  Any  crossing  of  the  tracks 
of  a  street  railroad,  interurban  street  railroad  or  suburban  street  rail- 
road and  a  railroad  which  has  been  heretofore  or  shall  be  hereafter 
constructed  at  grade,  outside  the  corporate  limits  of  any  town  or  city, 
may,  by  agreement  of  the  two  companies  concerned,  be  changed  so 
that  the  tracks  of  one  of  such  companies  shall  cross  the  tracks  of  the 
other  below  or  above  the  grade  of  the  tracks  of  such  other.  If  such 
companies  shall  fail  or  be  unable  to  agree  as  to  such  change,  either 
the  railroad  company  owning  or  operating  such  railroad,  or  the  street 
railroad  company  owning  or  operating  such  street  railroad,  interurban 
street  railroad  or  suburban  street  railroad  may  institute  and  prosecute 
a  proceeding  against  the  other  by  filing  its  petition  or  complaint  in 
the  oflSce  of  the  clerk  of  the  circuit  or  superior  court  of  the  county 
wherein  such  crossing  is  situated,  and  summons  shall  be  issued  and 
served,  and  issues  made  up  and  tried  by  the  court,  unless  a  jury  be 
called,  as  in  a  cause  of  equitable  cognizance,  and  changes  of  venue 
from  the  county  or  judge  and  appeals  shall  be  allowed,  all  as  in  civil 
cases.  If  the  court  shall  find  that  it  is  practicable  to  abolish  the  grade 
crossing  and  change  the  same  to  a  crossing  below  or  above  grade, 
it  shall  adjudge  and  decree  that  such  crossing  be  changed  to  one  below 
or  above  grade,  as  it  shall  find  best,  and  at  the  same  time  shall  specify 
and  order  the  changes  to  be  made  in  the  tracks,  grades,  approaches  and 
alignment  of  the  railroad,  street  railroad,  interurban  street  railroad 
or  suburban  street  railroad  of  the  companies,  respectively,  at  and 
near  the  point  of  crossing,  and  shall  provide  the  manner  in  which  the 
construction  of  such  crossing  below  or  above  grade  shall  be  made, 
and  the  part  thereof  which  shall  be  done  by  each  of  the  companies, 
and  the  amount,  if  any,  to  be  paid  by  one  company  to  the  other,  and 
shall  apportion  the  total  expense  of  all  the  work  to  be  done  and  the 
maintenance  of  such  changed  crossing  between  the  companies  concerned, 
if  such  expense,  in  the  judgment  of  the  court,  should  be  apportioned; 
otherwise,  the  court  shall  in  its  judgment  and  decree  direct  by  which 
of  said  companies  the  total  expense  of  construction  and  maintenance 
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shall  be  paid,  and  any  money  judgment  or  decree  of  court  may  be 
enforced  by  execution,  as  in  other  cases.  The  court  shall  not  order 
the  construction  of  a  heavier  grade  than  a  two  per  cent,  grade  on  such 
street  railroad,  interurban  street  railroad  or  suburban  street  railroad 
without  the  consent  of  such  street  railroad  company;  neither  shall  a 
grade  of  any  steam  railroad  track  be  required  that  shall  exceed  the 
maximum  or  ruling  grade  governing  the  operation  of  engines  on  that 
division  or  part  of  the  railroad  on  which  the  change  is  to  be  made, 
without  the  consent  of  the  railroad  company;  nor  shall  the  track  or 
tracks  of  any  of  the  companies  concerned  be  required  to  be  placed 
below  high  water  mark  at  the  point  where  such  change  is  made.  The 
court  in  apportioning  the  expense  of  construction  and  maintenance 
aforesaid  between  the  companies,  or  in  determining  the  work  to  be 
done  or  the  money  to  be  paid  by  any  one  of  such  companies,  shall 
not  consider  the  matter  of  prior  location.  The  court  may  make  such 
orders  and  take  such  proceedings  as  it  may  find  necessary  to  compel 
compliance  with  its  judgment  and  decree,  and,  among  other  things, 
may  adjudge  that  such  chainge  be  made  in  the  point  of  crossing  as  it 
may  deem  best,  and  in  case  the  point  of  crossing  be  changed,  the 
court  shall  assess  the  damages,  if  any,  to  be  paid  by  one  company 
to  the  other  as  compensation  for  making  such  new  point  of  crossing 
Should  it  become  necessary  for  either  of  said  companies  to  take  more 
lands  in  order  to  comply  with  the  judgment  and  decree  of  the  court, 
such  company  may  do  so  in  the  same  way  in  which  it  may  be  allowed 
by  law  to  take  lands  in  other  cases.  Two  or  more  companies  may  join 
as  petitioners  or  be  proceeded  against  in  the  same  proceeding  if  their 
tracks  lie  so  near  to  each  other  as  to  make  one  judgment  or  decree 
applicable  to  both  companies. 


ARTICLE  2.— EXTENSION  BEYOND  CITY  OR  TOWN. 

8£C.  SEC. 

5468a.     Interurban   companies,   powers.         5468e.     Appropriating  lands. 

5468d.     Acquiring  real  estate.  5468n.     Consolidation,  merging  stock. 

[Acts  1903,  p.  92.     In   force  February  26,   1903.] 

5468a.  Interurban  companies,  powers. — 1.  That  any  street  railroad 
company  heretofore  or  hereafter  organized  under  the  laws  of  the  state 
of  Indiana,  and  desiring  to  construct  or  acquire,  or  having  heretofore 
constructed  or  acquired  any  street  railroad,  interurban  street  railroad, 
or  suburban  street  railroad,  shall,  in  addition  to  the  rights,  privileges 
and  powers  already  given  and  granted  by  law  to  street  railroad  com- 
panies, possess  the  general  powers  and  be  subjected  to  the  liabilities 
and  restrictions  expressed  in  the  special  powers  following: 

First.  To  cause  such  examination  and  surveys  for  the  proposed  rail- 
road to  be  made  as  may  be  necessary  to  the  selection  of  the  most  ad- 
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vantageous  route  for  the  railroad,  and,  for  such  purposes,  by  their  oflB- 
eers,  agents  and  servants,  to  enter  upon  the  lands  or  waters  of  any 
person,  but  subject  to  responsibility  for  all  damages  which  they  shall 
do  thereto. 

Second.  To  receive,  hold  and  take  such  voluntary  grants  and  dona- 
tions of  real  estate  and  other  personal  property  as  shall  be  made  to  it 
to  aid  in  the  construction,  maintenance  and  accommodation  of  such 
railroad;  but  the  real  estate  thus  received  by  voluntary  grants  shall 
be  held  and  used  for  the  purpose  of  such  grants  only. 

Third,  To  purchase,  or  by  voluntary  grants  and  donations,  or  by 
the  special  proceedings  hereinafter  provided,  receive,  acquire  and  take,, 
and  by  its  officers,  engineers,  surveyors  and  agents  enter  upon,  take 
possession  of,  hold  and  use  all  such  lands  and  real  estate  and  other 
property  as  may  be  necessary  for  the  construction,  maintenance  and 
operation  of  its  railroads,  railroad  stations,  depots,  power  houses,  shops, 
car  barns,  offices,  lines  for  transmission  of  electricity  for  heat,  light 
and  power  for  such  companies  or  the  public,  which  transmission  lines 
may  be  on  the  line  of  said  railroad  or  elsewhere,  as  such  company 
may  desire,  and  other  accommodations  necessary  to  accomplish  the  ob- 
jects for  which  the  corporation  is  created,  but  not  until  the  compensa- 
tion to  be  made  therefor,  as  agreed  upon  by  the  parties  or  ascertained 
as  hereinafter  provided,  shall  have  been  paid  to  the  owner  or  owners 
thereof  or  deposited  as  hereinafter  directed,  unless  the  consent  of  such 
owner  be  given  to  ehter  into  possession. 

Fourth.  To  lay  out  its  road  or  any  part  thereof,  not  exceeding  four 
rods  wide,  and  to  construct,  maintain  and  operate  the  same,  and  for 
the  purpose  of  cuttings,  embankments  and  procuring  stone  and  gravel, 
it  may  take  as  much  more  lands,  which  lands  if  taken  for  stone  or 
gravel  may  be  adjacent  to  the  line  of  said  road  or  elsewhere,  in  the 
manner  provided  hereinafter,  as  its  directors  may  deem  necessary  for 
the  proper  construction  and  security  of  the  road. 

Fifth.  To  construct  its  road  across  any  stream  of  water,  watercourse, 
road,  highway,  railroad  or  canal,  so  as  not  to  interfere  with  the  free 
use  of  the  same,  which  the  route  of  its  road  shall  intersect,  in  such 
manner  as  to  afford  security  for  life  and  property,  and,  with  the  con- 
sent of  the  authorities  of  the  proper  county,  town  or  city,  on  any  street, 
road  or  highway,  but  the  corporation  shall  restore  the  stream  or  water- 
course, street,  road  or  highway  to  its  former  state,  or  in  a  sufficient 
manner  not  to  unnecessarily  impair  its  usefulness  or  injure  its  fran- 
chises. And  in  case  such  street  railroad  company  shall  cross  the  tracks 
of  any  other  street  railroad  company  or  any  railroad  company,  if  the 
two  corporations  can  not  agree  upon  the  amount  of  compensation  to 
be  made  therefor,  the  same  shall  be  ascertained  and  determined  by 
commissioners  to  be  appointed  as  is  provided  hereinafter  in  respect 
to  the  taking  of  lands:  Provided,  however.  That  such  rights  as  street 
railroad  companies  may  now  have  under  existing  laws,  without  agree- 
ment with  the  company  to  be  crossed  and  without  resorting  to  the 
special  proceedings  herein  prescribed,  to  construct,  maintain  and  oper- 
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ate  their  street  railroads,  interurban  street  railroads  or  suburban  street 
railroads  across  any  railroad  or  street  railroad  on  any  street,  road  or 
highway  on  which  such  street  railroad  companies  may  be  legally  au- 
thorized to  operate,  shall  not  be  diminished  or  impaired  by  anything 
in  this  act  contained. 

Sixth,  To  maintain  and  operate,  and  to  that  end  to  construct,  pur- 
chase, lease  or  otherwise  acquire,  and  own  or  control  street  railroad, 
interurban  street  railroad  or  suburban  street  railroad  lines  and  systems, 
constructed  or  in  process  of  construction,  or  any  part  or  parts  thereof, 
and  property  appertaining  thereto  or  to  be  used  in  connection  there- 
with, in,  through,  between  and  connecting  the  towns  and  cities,  or 
any  of  them,  named  in  its  articles  of  association,  or  those  of  its  con- 
stituent companies,  or  which  lines  and  systems,  or  part  or  parts  there- 
of, connect,  or  will  connect  with  its  lines  and  system  of  street  railroad, 
interurban  street  railroad  or  suburban  street  railroad,  and  to  take,  trans- 
port, carry  and  convey  passengers  and  property  on  its  said  railroad 
lines  and  systems  by  such  force  as  it  is  permitted  to  use  for  such  pur- 
pose, and  to  receive  tolls  and  compensation  therefor. 

Seventh.  To  erect  and  maintain  all  necessary  and  convenient  build- 
ings, stations,  depots,  fixtures  and  machinery  for  the  accommodation 
and  use  of  its  business,  and  to  obtain  and  hold  the  lands  necessary 
therefor. 

Eighth,  To  regulate  the  time  and  manner  in  which  passengers  and 
property  shall  be  transported,  and  the  tolls  and  compensation  to  be 
paid  therefor:  Provided,  however y  That  nothing  herein  contained  shall 
take  away  from  the  towns  and  cities  the  power  to  regulate  and  fix  the 
tolls  and  compensation  for  such  transportation  within  such  cities  and 
towns,  as  a  condition  to  the  grant  of  the  right  to  operate  therein :  And 
nothing  in  this  act  shall  be  construed  to  give  any  street  railroad  com- 
pany the  right  to  construct  or  operate  a  railroad  in  any  city  or  town 
without  first  getting  the  consent  of  the  proper  authorities  of  the  city 
or  town  to  such  construction  and  operation. 

Ninth.  If  at  any  time  after  the  location  or  construction,  in  whole 
or  in  part,  of  such  street  railroad,  interurban  street  railroad  or  subur- 
ban street  railroad,  it  shall  appear  to  a  majority  of  the  directors  of 
such  company  that  the  line  of  such  railroad  is  unnecessarily  dangerous, 
inconvenient  or  expensive  to  operate  by  reason  of  grades,  curves  or 
other  physical  conditions  affecting  the  construction,  maintenance  or 
operation  of  such  road,  or  that  for  any  other  reason  the  location  of 
such  street  railroad,  interurban  street  railroad  or  suburban  street  rail- 
road should  be  changed,  it  may  make  alterations  in  its  line  and  route, 
and  for  that  purpose  may  enter  upon,  take  and  hold  the  real  estate 
necessary  therefor  in  the  manner  and  by  the  special  proceedings  pre- 
scribed in  this  act. 

Tenth.  To  make  such  changes  in  the  grade  or  the  line  of  highways 
as  it  may  be  directed  or  permitted  to  make  by  the  proper  county  com- 
missipners  with  the  view  to  the  safety  or  the  convenience  of  the  public, 
or  the  better  alignment  or  construction  of  such  railroad,  and  to  take 
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by  the  special  proceedings  hereinafter  described  such  lands  as  may  be 
necessary  for  such  changes. 

This  section  amends  section  5468a,  Burns'  R.  S.  1901.  Crossing  steam  railroads, 
sections  5464a-5464e.     Preferred,  stock,  sections  5459a,  5459b. 

See  section  5340a  for  act  of  1903,  extending  the  laws  providing  for  voting  public 
aid  to  railroad  companies  to  interurban  railroads. 

The  right  of  an  electric  railway  to  cross  the  tracks  of  a  steam  railroad  is  governed 
by  the  act  of  1901,  section  5468a,  Bums'  R.  S.  1901,  and  proceedings  and  practice 
in  such  cases  considered.    Wabash  R.  R.  Ck).  v.  Ft.  Wayne  Co.  161  Ind.  296. 

The  act  of  1901,  section  5468a,  Bums'  R.  S.  1901,  conferring  on  interurban  railroads 
the  right  to  cross  intersecting  highways  and  railroads,  does  not  authorize  the  appro- 
priation of  a  railroad  right  of  way  longitudinally.  Indianapolis  R.  R.  Co.  v.  Indian- 
apolis Transit  Co.  33  App.  337. 

5468d.  Acquiring  real  estate. — 1.  In  case  any  street  railroad  com- 
pany is  unable  to  agree  for  the  purchase  of  any  real  estate,  or  interest 
in  any  real  estate,  in  any  county,  which  may  be  required  for  the  con- 
struction of  its  track,  turn-outs,  spur  tracks  and  stations,  or  for  the 
other  purposes  aforesaid,  it  shall  have  the  right  to  acquire  the  title 
to  the  same  in  the  manner  and  by  the  special  proceedings  prescribed  in 
this  act. 

This  section  amends  section  5468d,  Bums'  R.  S.  1901. 

5468e.  Appropriating  lands. — 5.  Such  company  is  hereby  authorized 
to  enter  upon  any  land  for  the  purpose  of  examining  and  surveying 
a  railroad  line,  and  may  appropriate  so  much  thereof  as  may  be  deemed 
necessary  for  its  railroad,  including  necessary  side  tracks,  material  for 
constructing  (except  timber),  a  right  of  way  over  adjacent  lands  suffi- 
cient to  enable  such  company  to  construct  and  repair  its  road,  and 
the  right  of  making  proper  drains.  The  corporation  shall  forthwith 
deposit  with  the  clerk  of  the  circuit  court,  or  other  court  of  record 
of  the  county  where  the  land  lies,  a  description  of  the  rights  and  in- 
terests intended  to  be  appropriated ;  and  such  lands,  rights  and  interests 
shall  belong  to  such  company,  to  use  for  the  purpose  specified,  by 
making  or  tendering  payment  as  hereinafter  provided.  The  corpora- 
tion may,  by  its  directors,  purchase  any  such  lands,  materials,  right 
of  way  or  interest  of  the  owner  of  such  land,  or  in  case  the  same  is 
owned  by  a  person  insane  or  an  infant,  at  a  price  to  be  agreed  upon 
by  the  parent  or  regularly  constituted  guardian  of  said  insane  person 
or  infant,  if  the  same  shall  be  approved  by  the  court  in  which  the  de- 
scription aforesaid  shall  be  filed;  and  on  such  agreement  and  approval 
the  owner,  guardian  or  parent,  as  the  case  may  be,  shall  convey  the 
said  premises,  so  purchased  in  fee  simple  or  otherwise,  as  the  parties 
may  agree,  to  such  company ;  and  the  deed,  when  made,  shall  be  deemed 
valid  in  law.  If  the  corporation  shall  not  agree  with  the  owner  of  the 
land  or  with  his  guardian,  if  the  owner  be  incapable  of  contracting, 
touching  the  damages  sustained  by  such  appropriation,  such  corpora- 
tion shall  deliver  to  such  owner  or  guardian,  if  within  the  county,  a 
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copy  of  such  instrument  of  appropriation.  If  the  ow^ier  (or  his  guar- 
dian, in  case  such  owner  is  incapable  of  contracting)  be  unknown  or 
do  not  reside  within  the  county,  such  corporation  shall  publish  in  some 
newspaper  of  general  circulation  in  the  county  for  the  term  of  three 
weeks  an  advertisement  reciting  the  substance  of  such  instrument  of 
appropriation.  Upon  filing  such  act  of  appropriation  and  delivery 
of  such  copy,  or  making  such  publication,  the  circuit  court  or  other 
court  of  record  in  the  county  where  the  land  lies,  or  any  judge  thereof 
in  vacation,  upon  the  application  of  either  party,  shall  appoint,  by 
warrant,  three  disinterested  freeholders  of  such  county  to  appraise  the 
damages  which  the  owner  of  the  land  may  sustain  by  such  appropria- 
tion. Such  appraisers  shall  be  duly  sworn,  they  shaU  consider  the  in- 
jury which  such  owner  may  sustain  by  reason  of  such  railroad,  and 
shall  forthwith  return  their  assessment  of  damages  to  the  clerk  of  such 
court,  setting  forth  the  value  of  the  property  taken  or  injury  done 
to  the  property  which  they  assess  to  the  owner  or  owners  separately, 
to  be  by  him  filed  and  recorded;  and  thereupon,  such  corporation  sh^ 
pay  to  said  clerk  the  amount  thus  assessed,  or  tender  the  same  to  the 
party  in  whose  favor  the  damages  are  awarded  or  assessed;  and  on 
making  payment  or  tender  thereof  in  the  manner  herein  required,  it 
shall  be  lawful  for  such  corporation  to  hold  the  interests  in  such  lands 
or  materials  so  appropriated,  and  the  privilege  of  using  any  materials 
on  said  roadway  and  within  thirty-three  feet  on  each  side  of  the  center 
of  such  roadway  for  the  use  aforesaid.  The  cost  of  such  award  shall 
be  paid  by  said  company;  and  on  notice  by  any  party  interested  and 
showing  such  proceedings  the  court  may  order  payment  thereof  and 
enforce  such  payment  by  execution.  The  award  of  said  arbitrators  may 
be  reviewed  by  the  circuit  court  or  any  other  court  in  which  such  pro- 
ceedings may  be  had,  on  written  exceptions  filed  by  either  party  in  the 
clerk's  oflSce,  within  ten  days  after  the  filing  of  such  award;  and  the 
court  shall  make  such  order  therein  as  right  and  justice  may  require, 
and  may  order  a  -new  appraisement  on  good  cause  shown :  Provided, 
That  notwithstanding  such  appeal,  such  company  may  take  possession 
of  the  property  therein  described,  as  aforesaid,  and  the  subsequent  pro- 
ceedings on  the  appeal  shall  only  affect  the  amount  of  compensation 
to  be  allowed,  and  the  appealing  party,  whether  it  be  the  company 
or  the  land  owner,  may  prosecute  such  appeal  notwithstanding  the  pay- 
ment of  said  award  and  the  taking  possession  of  said  real  estate.  If 
prior  to  the  assessment,  the  corporation  shall  tender  to  such  owner  (or 
his  guardian,  if  he  is  unable  to  contract)  an  amount  equal  to  the  award 
afterward  made,  exclusive  of  costs,  the  costs  of  arbitration  shall  be  paid 
equally  by  such  company  and  such  owner  or  guardian:  Provided,  fur- 
ther. That  nothing  contained  in  this  act  shall  affect  the  right  or  rights 
of  any  person  or  persons  whose  lands  have  heretofore  been  taken  for 
or  are  now  occupied  by  any  street  railroad,  to  prosecute  any  suit  or 
suits  pending  in  any  court  of  the  State  of  Indiana  for  the  taking  or 
occupation  of  same  to  final  determination. 
This  section  amends  section  5468e,  Bums'  R.  S.  1901. 
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An  appeal  from  proceedings  to  appropriate  lands  by  an  electric  railway  company 
does  not  prevent  such  company  from  taking  possession  of  the  land  appropriated. 
Wabash  R.  R.  Co.  v.  Ft.  Wayne  Co.  161  Ind.  296. 

If  a  land  owner  knowingly  permits  an  electric  railway  to  be  constructed  over  his 
land  without  objection  and  the  same  is  operated  for  several  years,  such  owner  can 
not  then  sue  to  recover  possession  of  the  land  occupied.  Indiana  Ry.  Co.  v.  Morgan, 
162  Ind.  331. 

ARTICLE  3.— CONSOLIDATION. 

SEC. 

5468n.    Merging  stock. 

[Acts  1903,  p.  181.     In  force  March  7,  1903.] 

5468n.  Consolidation,  merging  stock. — 6.  Any  street  railroad  com- 
pany, or  consolidated  street  railroad  company,  organized  under  the  laws 
of  this  state,  operating  any  street  railroad,  interurban  street  railroad 
or  suburban  street  railroad  by  electric  or  other  power,  shall  have  the 
right  to  intersect,  join  and  unite  its  railroad  with  any  other  street  rail- 
road, interurban  street  railroad  or  suburban  street  railroad,  by  what- 
soever power  operated,  constructed  or  in  process  of  construction  in  this 
state,  or  in  any  adjoining  state  by  any  street  railroad  company,  or 
consolidated  street  railroad  company,  of  this  state  or  such  adjoining 
state,  at  such  point  on  the  state  line,  or  any  other  point  as  may  be 
mutually  agreed  upon  between  such  companies^  and  such  companies 
are  authorized  to  merge  and  consolidate  the  stock  of  the  respective 
companies,  making  one' stock  company  of  such  companies,  upon  such 
terms  as  may  be  by  them  mutually  agreed  upon,  and  where  such  con- 
solidation is  of  a  company  organized  under  the  laws  of  this  state  and 
of  a  company  organized  under  the  laws  of  an  adjoining  state,  such  con- 
solidation shall  be  made  in  accordance  with  the  terms  and  provisions 
of  this  act,  and  with  the  laws  of  such  adjoining  state:  Provided,  Their 
charters  authorize  such  companies  to  go  to  the  state  line  or  other  point 
of  intersection.  If  any  one  of  such  companies  shall  have  authorized 
the  execution  and  issuance  of  securities  to  provide  for  extension,  bet- 
terments or  completion  of  its  lines  and  systems  authorized  to  be  con- 
structed in  its  articles  of  association  or  organization,  it  shall  be  lawful 
for  such  companies  to  provide  in  their  consolidation  agreement  that 
such  company  shall,  for  the  purpose  of  extending,  improving  or  com- 
pleting the  lines  and  systems  authorized  by  its  articles  of  association 
or  organization,  and  executing  and  issuing  its  securities  provided  to 
be  issued  for  that  purpose,  remain  in  existence  until  its  said  lines  and 
systems,  or  such  thereof  as  may  be  specified  in  the  consolidation  agree- 
ment, have  been  so  extended,  improved  or  completed,  and  said  securi- 
ties, or  such  thereof  as  shall  be  specified  in  said  agreement,  have  been 
executed  and  issued,  and  such  agreement  may,  also,  provide  how  and 
by  what  oflScers  and  directors  the  functions  of  such  comapny  shall  be 
exercised  during  the  time  of  its  said  existence,  and  the  mode  of  selec- 
tion of  such  officers  and  directors. 

This  act  amends  section  5468n,  Bums'  R.  S.  1901. 
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ARTICLE  4.— GENERAL  PROVISIONS. 


Repairs,  failure^  land  owner 

making. 
Railroads,  injury  to  animals. 
Private  crossings,  construction. 
Gates  at  crossings. 

[Acts  1903,  p.  250.     In  force  April  23,  1903.] 

5479b.  Drinking  water  and  closets. — 1.  That  all  electric  railway 
companies,  traction  companies,  interurban  companies  and  all  companies 
operating  and  propelling  cars  on  railway  tracks  by  means  of  electricity 
for  a  distance  and  continuous  run  of  over  eighteen  miles  shall  provide 
and  maintain  a  suitable  water  closet,  and  a  tank  containing  drinking 
water  in  each  regular  motor  passenger  car  for  the  convenience  of  the 
traveling  public:  Provided,  That  this  act  shall  not  apply  to  any  inter- 
urban line  until  it  has  been  in  operation  for  a  period  of  six  months: 
Provided,  further.  That  where  such  interurban  company  or  companies 
run  and  operate  passenger  cars,  in  whole  or  in  part,  on  and  along 
public  highways  or  streets  of  towns  and  cities,  the  use  of  such  closets 
shall  be  subject  to  such  rules  and  regulations  as  the  board  of  health, 
board  of  trustees  and  common  councils  of  such  towns  and  cities  may 
prescribe. 

5479c.  Penalty. — 2,  Any  such  company  failing  to  comply  with  the 
provisions  of  the  above  section  shall  be  guilty  of  a  misdemeanor  and 
be  fined  in  any  sum  not  more  than  three  hundred  dollars  and  not 
less  than  twenty-five  dollars  for  each  offense. 

[Acts  1903,  p.  426.     In  force  March  10,  1903.] 

5479d.  Fencing  road,  cattle  guards. — 1.  That  any  corporation,  lessee 
or  assignee  or  receiver  or  other  person  or  corporation,  owning,  con- 
trolling or  operating,  or  that  may  hereafter  construct,  build,  run,  con- 
trol or  operate  any  interurban  railroad,  traction  line,  or  suburban  rail- 
way within  the  State  of  Indiana,  using  electricity  for  a  motive  power, 
either  by  overhead  trolley  system,  storage  battery  or  third  rail  system, 
or  otherwise,  shall  within  one  year  from  the  taking  effect  of  this  act, 
as  to  those  already  constructed,  and  as  to  those  hereafter  constructed 
within  one  year  from  the  date  of  the  completion  of  any  part  of  such 
line  and  putting  the  same  in  operation,  erect,  build,  construct  and  there- 
after maintain  fences  on  both  sides  throughout  the  entire  length  of  such 
road  completed  within  the  State  of  Indiana,  sufficient  arid  suitable  to 
turn  and  prevent  cattle,  horses,  mules,  sheep,  hogs  or  other  stock  from 
getting  on  such  road,  except  at  crossings  of  public  roads  and  highways 
and  within  such  portions  of  cities  and  incorporated  towns  and  villages 
as  are  or  may  hereafter  be  laid  out  and  platted  into  lots  and  blocks, 
and  shall  also  in  like  manner  and  within  the  time  hereinbefore  prescribed 
construct,  where  the  same  has  not  already  been  done,  and  thereafter 
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maintain  at  all  public  roads  and  highway  crossings  now  existing  or 
hereafter  established  barriers  and  cattle  guards  suitable  and  sufficient 
to  prevent  cattle,  horses,  sheep,  hogs  and  other  stock  from  escaping 
to  or  getting  on  such  road:  Provided,  however.  When  such  fences  and 
cattle  guards  are  not  made  as  herein  provided,  or  when  such  fence  or 
cattle  guards  are  not  kept  in  repair,  such  railroad  corporation  or  per- 
sons operating  the  same  shall  be  liable  for  all  damages  which  may  be 
done  by  the  agents,  employes,  servants  or  cars  of  such  corporation,  or 
persons  operating  the  same,  to  any  such  cattle,  horses,  sheep,  hogs  or 
other  stock  thereon :  Provided,  That  such  corporation,  lessee  or  assignee 
or  receiver  or  other  person  operating  the  same  shall  not  be  required 
to  fence  such  railroad  track  through  unimproved  and  unenclosed  lands 
and  the  provisions  of  this  act  shall  not  apply  to  such  parts  of  any  such 
railroad  which  runs  through  unimproved  and  unenclosed  lands:  Pro- 
vided, further.  That  when  any  such  railway  is  built  in  any  public  high- 
way, the  provisions  of  this  act  shall  not  apply  thereto,  and  where  any 
such  railway  is  built  on  a  right  of  way  which  is  in  part  within  any 
highway  the  provisions  of  this  act  shall  not  apply  to  such  portion  of 
said  right  of  way  which  is  within  such  highway,  and  no  fence  shall  be 
built  hereunder  on  the  side  of  said  railroad  next  to  such  highway: 
Provided,  further.  That  nothing  in  this  act  shall  affect  or  change  any 
existing  contract  with  reference  to  the  building  or  maintenance  of  any 
fence  along  any  such  railway. 

5479e.  Land  owner  fencmg,  costs. — 2.  If  such  corporation,  lessee, 
assignee,  receiver  or  other  person  or  corporation  aforesaid,  neglect  or 
refuse  to  construct  such  fence,  barriers  or  cattle  guards  as  provided  in 
the  preceding  section,  the  owner  of  any  lands  abutting  on  the  land  or 
right  of  way  of  such  railroad  on  either  side  thereof  shall  have  the  right, 
after  giving  thirty  days'  notice  in  writing  of  his  intention  so  to  do,  to 
be  served  upon  any  conductor  in  charge  of  any  car  operated  upon  such 
road,  to  enter  upon  the  land,  right  of  way  and  track  of  said  railway  and 
may  build,  erect  and  construct  such  fences,  barriers  and  cattle  guards 
as  therein  provided  for,  so  far  as  the  lands  of  such  land  owner  abut  on 
the  land  and  right  of  way  of  such  railroad,  and  where  such  railroad  is 
constructed  along  and  parallel  with  a  public  highway  such  land  owner 
shall  have  the  right  not  only  to  construct  such  fence  on  the  side  of 
such  railroad  abutting  upon  his  land,  but  to  also  construct  and  build 
such  fence  on  the  side  of  such  railway  track  adjacent  to  and  adjoining 
the  highway  so  paralleled,  and  when  he  has  completed  the  same  he 
may  present  for  payment  to  the  conductor  in  charge  of  any  car  being 
operated  upon  such  road,  an  itemized  statement,  verified  by  the  affi- 
davit of  such  person,  or  his  agent,  of  the  expenses  thereof,  including 
material  and  labor,  and  if  such  person  or  corporation  so  operating  said 
railroad  neglect  or  refuse  for  sixty  (60)  days  to  pay  said  account  such 
land  owner  may  recover,  in  any  court  of  competent  jurisdiction,  the 
reasonable  value  of  such  fence,  barrier  and  cattle  guards  from  said 
corporation  or  person  operating  the  same,  together  with  reasonable 
attorney's  fees. 
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5479f.  Repairs,  failure,  land  owner  making. — 3.  When  such  fence, 
barriers  and  cattle  guards  are  completed,  such  railroad  corporation, 
lessee,  assignee,  receiver  or  other  person  operating  and  controlling  the 
same,  shall  keep  the  same  in  good  repair  and  sufficient  to  answer  the 
purposes  for  which  constructed,  and  if  such  corporation  shall  permit 
any  part  of  the  fence,  barrier  or  cattle  guard  to  get  out  of  repair  so 
that  it  will  not  turn  cattle,  horses,  mules,  sheep,  hogs  or  other  stock, 
the  owner  of  the  land  abutting  upon  the  land  or  right  of  way  of  such 
railroad  may  notify  any  conductor  in  charge  of  any  car  being  operated 
upon  said  road,  in  writing,  that  a  portion  of  the  fence,  or  a  cattle  guard 
or  barrier,  is  out  of  repair,  stating  where  the  same  is  out  of  repair, 
cind  the  probable  cost  of  making  such  repair,  and  if  such  railroad 
corporation,  lessee,  assignee,  receiver  or  other  person  or  corporation 
shall  fail  for  thirty  (30)  days  to  make  such  repairs,  such  abutting  land 
owner  shall  have  the  right  to  enter  upon  the  lands,  right  of  way  and 
railroad  track,  and  make  such  repairs,  and  shall  furnish  a  sworn,  item- 
ized account  of  such  repairs,  including  material  necessarily  used  and 
the  labor  done,  to  any  conductor  in  charge  of  any  car  on  said  rail- 
road, and  if  such  bill  is  not  paid  within  thirty  (30)  days  from  the  time 
the  same  is  furnished  to  such  conductor,  the  said  party  making  such 
repairs  may  recover  the  reasonable  value  of  such  repairs  so  made,  from 
such  railroad  corporation,  lessee,  assignee,  receiver  or  other  person 
or  corporation  so  controlling  and  operating  the  same,  together  with  rea- 
sonable attorney's  fees. 

5479g.  Railroads,  injury  to  animals. — 4.  Nothing  in  this  act  con- 
tained shall  in  any  manner  affect  or  change  the  liability  of  railroad 
corporations,  or  of  the  assignees,  lessees  or  receivers  of  such  corpora- 
tions for  stock  killed  or  injured  upon  their  railroad;  but  such  liability 
shall  exist  and  be  governed  by  laws  now  in  force  the  same  as  if  this 
act  had  never  been  passed. 

5479h.  Private  crossings,  construction. — 5.  That  owners  of  tracts  of 
land  separated  by  the  right  of  way  of  any  such  railroad  company,  or 
owner  of  a  tract  or  tracts  of  land  separated  by  the  right  of  way  of  such 
railway  company  from  a  public  highway  or  road  lying  and  situated 
immediately  contiguous  to  and  adjoining  said  right  of  way,  may  re- 
quire such  railway  company  or  person  controlling  and  operating  the  same 
to  construct  and  maintain  wagon  and  driveways  over  and  across  such 
right  of  way  leading  from  one  of  such  tracts  to  another  on  the  opposite 
side  of  such  right  of  way,  or  leading  from  such  tract  or  tracts  of  land 
on  one  side  to  the  highway  on  the  other  side  of  the  right  of  way,  at 
a  point  most  convenient  to  such  owner,  and  upon  the  failure  of  such 
railway  company  or  person  operating  the  same  to  so  construct  such 
wagon  or  driveways  as  aforesaid,  after  notice  having  been  given  by 
the  owner  of  such  lands  for  a  period  of  thirty  days  to  any  conductor 
in  charge  of  any  car  upon  such  road,  such  owner  shall  have  the  right 
to  and  may  enter  upon  such  right  of  way  and  construct  such  embank- 
ment or  make  such  excavations  on  one  or  both  sides  of  the  track  as 
may  be  necessary  to  establish  easy  grades  from  one  tract  of  land  to 
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the  opposite  tract  or  highway,  and  may  spike  planks  on  the  ties  of  such 
railway  on  the  line  of  such  way  for  the  space  of  the  width  of  such  way 
of  such  thickness  as  not  to  be  elevated  above  the  top  of  the  rails  of 
said  railway,  and  may  also  bridge  the  gutters  at  the  sides  of  such 
railway  track  in  such  manner  as  not  to  obstruct  the  flow  of  the  water 
therein.  Such  owner  shall  furnish  an  itemized  statement,  verified  by 
the  affidavit  of  such  owner,  of  the  bill  of  the  cost  of  such  crossing, 
including  material  and  labor,  to  any  conductor  in  charge  of  any  car 
on  said  road,  and  if  such  corporation,  company  or  person  shall  fail  for 
a  period  of  thirty  days  thereafter  to  pay  said  bill,  such  owner  may 
recover  the  reasonable  cost  of  the  construction  of  such  way  from  said 
company,  corporation  or  person  in  any  court  of  competent  jurisdiction, 
including  a  reasonable  attorney  fee  for  plaintiff's  attorney. 

54791  Gates  at  crossings. — 6.  When  such  railroad  is  fenced  on  one 
or  both  sides  at  the  point  where  such  way  is  constructed  such  abutting 
land  owner  shall  erect  and  maintain  substantial  gates  in  the  line  of 
such  fence  or  fences  across  such  way,  and  keep  the  same  securely  fas- 
tened and  closed  when  not  in  use  by  himself  or  his  employes. 
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CHAPTEB    45. 

CORPORATIONS— SURETY  COMPANIES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC. 

5480.     Foreign  surety  companies  doing  bu&iness. 

5480.    Foreign  surety  company  doing  business. 

Foreign  surety  companies  are  not  required  to  comply  with  the  statutes  regulating 
the  right  of  foreign  corporations  generally  to  transact  business  state,  as  such  surety 
companies  are  governed  by  special  statutes.     Barricklow  v.  Stewart,  31  App.  446. 
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CHAPTES    46. 

CORPORATIONS— TELEGRAPH  COMPANIES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  190 L 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ART. 

1.    Incorporation.    5501.  2,    Powers  and  duties.    5511-5513. 

ARTICLE  1.— INCORPORATION. 

SEC. 

5501.     Seal,  powers. 

5501.    Seal,  powers. 

A  telegraph  company  organized  under  the  laws  of  this  state  may  acquire  the  right 
to  erect  its  poles  upon  and  along  the  right  of  way  of  a  railroad  company.  Postal 
Telegraph  Co.  v.  Chicago  Ry.  Co.  30  App.  C54. 

ARTICLE  2.— POWERS  AND  DUTIES. 

SEC.  SEC. 

5611.     Duty  as  to  dispatchers.  5513.     Negligence  and  disclosure,  d«m- 

5512.     Penalty  for  neglect.  ages. 

5511.  Duty  as  to  dispatches. 

The  statute  prescribing  the  duties  of  telegraph  companies  as  to  receiving  and 
transmitting  messages,  and  providing  for  the  recovery  of  a  penalty  for  a  neglect  of 
duties,  is  not  subject  to  any  constitutional  objection.  Western  Union  Co.  v.  Fer- 
guson, 157  Ind.  37. 

5512.  Penalty  for  neglect. 

The  sender  of  a  message  is  the  only  person  who  may  sue  to  recover  the  statutory 
penalty  for  a  failure  to  transmit  a  message  as  provided  by  the  terms  of  the  statute. 
Western  Union  Co.  v.  Ferguson,  157  Ind.  37. 

Persons  suing  to  recover  the  statutory  penalty  for  failing  to  transmit  a  message 
upon  the  terms  provided  by  statute,  need  not  show  thai  any  actual  damage  was 
sustained.     Western  Union  Co.  v.  Ferguson,  157   Ind.  37. 

If  a  message  is  received  in  this  state  to  be  transmitted  to  and  delivered  in  another 
state,  an  action  will  not  lie  to  recover  the  statutory'  penalty  for  failing  to  deliver 
the  message.    Western  Union  Co.  v.  Carter,  156  Ind.  531. 

(nsi) 
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5513.    Negligence  and  disclosure,  damages. 

If  a  message  is  received  by  a  telegraph  company  for  transmission,  the  acceptance 
of  the  message  admits  that  it  is  a  proper  one  to  be  transmitted.  Western  Union  Oo. 
V.  Henley,  157  Ind.  90. 

If  a  message  shows  on  its  face  the  importance  of  its  immediate  transmission  and 
delivery,  the  telegraph  company  will  be  liable  for  the  damages  naturally  resulting 
on  accoimt  of  a  failure  to  transmit  the  message.  Western  Union  Co.  v.  Henley,  167 
Ind.  90. 

A  clause  in  a  telegraph  blank  limiting  the  amoimt  of  damages  when  messages  are 
not  repeated,  will  not  be  of  any  avail  when  the  repeating  of  the  message  would 
not  have  prevented  the  injury  complained  of.  Western  Union  Co.  v.  Henley,  157  Ind- 
90. 

Actions  will  not  lie  to  recover  damages  for  negligence  in  not  delivering  telegraphic 
messages  when  the  only  damage  claimed  is  that  of  mental  anguish.  Western  Union 
Co.  V.  Ferguson,  157  Ind.  64. 
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OHAPTEB    47. 
CORPORATIONS— TELEPHONE  COMPANIES. 

Seation  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

5523a.     Poles  and  wires,  location.  5529.      Impartial  senice  to  applicants. 

[Acts  1903,  p.  204.  In  force  March  7,   1903.] 

5523a.  Poles  and  wires,  location. — 1.  That  corporations  organized  for 
the  purpose  of  constructing,  operating  and  maintaining  telephone  lines 
and  telephone  exchanges  are  authorized  to  set  and  kiaintain  their  poles, 
posts,  piers,  abutments,  wires  and  other  appliances  or  fixtures,  upon, 
along,  under  and  across  any  of  the  public  roads,  highways  and  waters  of 
this  state,  outside  of  cities  and  incorporated  towns ;  and  individuals  own- 
ing telephone  lines  are  hereby  given  the  same  authority :  Provided,  That  the 
same  shall  be  erected  and  maintained  in  such  manner  as  not  to  incom- 
mode the  public  in  the  use  of  such  roads,  highways  and  waters :  Provided, 
also,  That  no  pole  or  appliance  shall  be  so  located  as  to  interfere  with  the 
ingress  or  egress  from  any  premises  on  said  roads,  highway  or  waters: 
Provided,  further.  That  nothing  herein  contained  shall  be  construed  as  de- 
priving the  county  commissioners  of  any  county  of  the  power  to  require 
the  relocation  of  any  such  pole,  poles  or  appliances  which  may  affect 
the  proper  uses*of  such  highway  for  public  travel,  for  drainage,  or  for 
the  concurrent  use  of  other  telephone  lines ;  that  the  location  and  setting 
of  said  poles  shall  be  under  the  supervision  of  the  board  of  commissioners 
of  the  county. 

5529.    Impartial  service  to  applicants. 

Telephone  companies  may  hy  rules  require  that  their  tolls  for  service  shall  be  paid 
monthly,  and  that  on  failure  to  pay  the  service  will  be  discontinued,  and  a  failure 
to  enforce  the  rule  against  some  patrons  does  not  give  another  patron  a  right  to 
demand  service  without  complying  with  the  rule.  Irvin  v.  Rushville  CJo.  161  Ind. 
524;  Rushville  Co.  v.  Irvin,  27  App.  62. 

If  under  the  rules  of  a  telephone  company  an  applicant  for  service  is  not  entitled 
to  such  service  because  of  a  failure  to  pay  the  dues  or  tolls  required,  such  service 
may  be  denied,  although  such  company  may  be  indebted  to  such  applicant  in  a  sum 
greater  than  the  tolls  demanded.  Irvin  v.  Rushville  CJo.  161  Ind.  524;  Rushville 
CJo.  v.  Irvin,  27  App.  62. 
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CHAPTER    50. 

COUNTIES. 

Seation  numbers  to  notes  refer  to  Revised  Statutes  of  1901.  ' 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ART. 

4.  Relocation  of  covnty  seats,  5569.       0.    The  county  council,  5594al-  5594d2. 

5.  Public  buildings.  5593b-5593f. 

ARTICLE  4.— RELOCATION  OF  COUNTY  SEATS. 

SEC. 

5569.     Local  and  special,  laws. 

5569.    Local  and  special  laws. 

An  act  providing  for  the  removal  and  relocation  of  the  county  seat  of  a  designated 
county,  and  directing  the  building  of  a  new  court-house  at  the  old  county  seat  in 
the  event  of  a  removal  not  being  completed,  is  in  conflict  with  the  constitutional  pro- 
vision prohibiting  special  legislation.     Board  v.  State,  161  Ind.  616. 

ARTICLE  5.— PUBLIC  BUILDINGS. 

SEC.  SEC. 

55y3b.     Public  halls,  construction.  5593e.     Custodian,  duties,  pay. 

5593c.     Location  and  use.  5593f.      City  and  county  joining. 

5593d.     Janitor,  lights,  heat,  meetings, 
terms. 

[Acts   1903,  p.  231.     In  force  April  23,  1903.] 

5593b.  Public  halls,  construction. — 1.  That  the  board  of  county  com- 
missioners in  each  county  in  the  state  of  Indiana  shall  have  power  to  con- 
struct and  thereafter  maintain  a  public  hall  or  public  halls  for  the 
purposes  hereinafter  named,  and  shall  have  power  to  purchase  real  estate 
on  which  to  locate  the  same  and  to  raise  the  revenue  necessary  for  all 
the  purposes  herein  contemplated  by  levying  a  tax  on  all  property  in 
such  county  subject  to  taxation. 

5593c.  Location  and  use. — 2.  Such  public  hall  or  halls  shall  be 
located  by  such  board  of  county  commissioners  at  such  place  or  places 
as  will  be  most  easily  and  conveniently  reached  by  the  general  public 
of  such  county  and  will  be  most  suitable  for  holding  such  public  meet- 
ings. Such  public  hall  or  halls  shall  be  open  to  use  by  all  societies, 
organizations,  associations,  political  parties  or  assemblages  of  people  for 
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the  purpose  of  holding  all  lawful  meetings  in  which  the  public  is  in- 
terested, and  to  which  the  general  public  is  invited  without  admission 
fee.  But  such  public  hall  or  halls,  when  not  sought  or  desired  for  any- 
such  public  meeting  or  use,  may  be  let  for  any  other  appropriate,  lawful 
purpose  at  such  special  rates  and  on  such  special  terms  as  said  board  of 
county  commissioners  may  fix,  preference  being  given  for  any  open  date 
to  such  public  meeting  or  use. 

5593d.  Janitor,  lights,  heat,  meetings,  terms. — 3.  Such  board  of  coun- 
ty commissioners  shall  have  power  to  provide  janitor,  light  and  heat  for 
the  purpose  of  keeping  any  such  hall  in  a  suitable  condition  for  use, 
and  to  do  all  other  things  necessary  and  proper  to  be  done  to  appropriately 
care  for,  preserve  and  protect  the  same,  and,  for  the  purpose  of  defraying 
the  expenses,  of  so  keeping  and  maintaining  any  such  hall,  may  establish 
prices  and  terms  on  which  any  such  hall  may  be  let,  there  to  be  no  dis- 
crimination against  any  party,  organization  or  assembly  of  any  class 
in  fixing  any  such  prices  or  terms  for  any  such  public  meetings.  When- 
ever any  such  prices  or  terms  have  been  fixed,  such  prices  shall  be 
paid  or  secured  and  such  terms  complied  with  when  the  date  for  use  is 
fixed  and  the  hall  is  let.  Special  rates  and  terms  may  be  fixed  by  such 
board  on  which  any  such  hall  may  be  let  for  other  than  public  meet- 
ings. 

5593e.  Custodian,  duties,  pay. — 4.  The  board  of  county  commission- 
ers shall  appoint  a  custodian  of  any  such  hall,  who  shall  have  general 
charge  thereof  and  of  the  letting  thereof,  and  all  applications  for  the 
use  thereof  shall  be  made  to  him.  He  shall  let  any  such  hall  for  future 
dates  in  the  order  of  applications  without  preference  or  partiality, 
assigning  each  date  to  the  first  application  therefor  that  complies  with 
the  established  terms  of  letting  and  is  accompanied  by  the  cash  rental 
or  security  therefor,  whenever  a  cash  rental  is  required,  as  hereinbefore 
provided.  Such  custodian  shall  collect  all  such  rentals  and  report  his  pro- 
ceeding to  such  board  of  county  commissioners  at  each  regular  meeting 
thereof,  and,  at  the  end  of  each  month,  shall  pay  all  moneys  in  his  hands 
to  the  county  treasurer,  who  shall  hold  the  same  as  a  sacred  fund  for 
the  purpose  of  maintaining  such  hall.  The  amount  of  compensation 
to  be  paid  such  custodian  shall  be  fixed  by  such  board  of  county  com- 
missioners and  shall  not  exceed  ten  per  cent,  of  the  total  annual  receipts, 
but  in  no  case  shall  such  compensation  exceed  twenty-five  dollars  per 
annum. 

5593f.  CSty  and  county  joining. — 5.  Should  any  such  hall  be  located 
in  any  city,  the  board  of  county  commissioners  of  such  county  and  the 
common  council  of  such  city  may  by  agreement  join  together  in  purchas- 
ing land  for  constructing  and  maintaining  a  market  house,  and  such 
public  hall  under  the  same  roof.  The  proportions  of  the  expense  there- 
for which  such  county  and  city  shall  bear  shall  be  estimated  and  agreed 
upon  by  resolution  adopted  by  each  of  said  bodies  before  beginning  any 
such  undertaking,  such  expense  to  be  apportioned  on  the  theory  that 
such  county  and  city  shall  share  equally  in  the  expense  of  purchasing 
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land,  constructing  and  maintaining  the  foundation  and  roof,  and  the 
city  shall  bear  all  the  expenses  of  construction  and  maintaining  such 
market  house,  and  the  county  shall  bear  all  the  expense  of  constructing 
and  maintaining  such  public  hall.  Such  county  and  city  may  in  like 
manner  unite  in  employing  and  paying  janitor,  caring  for,  lighting 
and  heating  such  entire  building  on  such  terms  and  conditions  as  such 
board  of  county  commissioners  and  common  council  may  deem  just 
and  equitable. 


ARTICLE  6.— THE  COUNTY  COUNCIL. 

SEC.  SEC. 

5594a  1.  Additional  appropriations.  5594gl.  Courts  binding  county. 

5594bl.  Expenditures,  warranto.  5594ml.  Allowances  prohibited. 

5594dl.  Unexpended  funds,  reversion.  5594pl.  Supplies,  purchase,  contracts. 

5594el.  Contracts  by  officers.  5594d2.  Bessions  of  county  boards,  pay. 

5594al.    Additional  appropriations. 

The  failure  of  a  county  council  at  a  regular  session  to  make  an  appropriation  to 
pay  a  claim  against  the  county,  is  not  such  an  emergency  as  will  justify  a  special 
session  to  make  such  appropriation.     State  v.  Wayne  Co.  Council.  157  Ind.  356. 

Mandamus  will  not  lie  against  a  county  coimcil  to  compel  a  meeting  in  special 
session  to  make  an  appropriation  to  pay  a  claim  against  the  county  when  judgment 
has  not  been  recovered  on  such  claim.     State  v.  Wayne  Co.  Coimcil,   167  Ind.  356. 

5594bl.    Expenditures,  warrants. 

In  all  cases,  except  those  enumerated  in  section  5594bl,  Bums*  R.  S.  1901,  an 
appropriation  for  the  payment  of  claims  must  be  made  before  the  same  can  be  paid 
or  the  county  sued  therefor.     Board  v.  Babcock,  33  App.  349. 

[Acts  1903,  p.  238.     In  force  March  9,  1903.] 

5594dl.  Unexpended  funds,  reversion. — 24.  When  any  item  of  appro- 
priation shall  remain  unexpended  at  the  end  of  the  calendar  year  for 
which  the  same  was  appropriated,  the  amount  thereof  shall  immediately 
revert  to  the  general  fund  of  the  county,  and  no  warrant  shall  be  drawn 
on  such  appropriation  after  the  end  of  such  year :  Provided,  That  in  any 
and  all  cases  where  any  appropriation  is  not  used  and  expended  during 
such  year  because  of  any  suit  that  may  be  instituted  to  restrain  or 
enjoin  the  expenditure  of  any  money  so  appropriated,  [then  such  appro- 
priation] shall  not  revert  to  the  general  fund  of  the  county  until  one  year 
after  the  termination  of  such  suit,  if  such  suit  shall  terminate  against 
the  party  or  parties  instituting  the  same. 

This  act  amends  section  5594dl,  Bums'  R.  S.  1901. 

By  act  of  March  3,  1905,  Acts  1905,  p.  121,  an  amendment  was  made  to  this  sec- 
tion, but  as  no  reference  is  made  to  the  amendment  of  1903  the  act  of  1906  is  deemed 
invalid  and  is  omitted.    See  Peele  v.  Ohio  Oil  Co.  158  Ind.  374. 
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5594el.    Contracts  by  officers. 

An  action  against  a  county  by  a  physician  for  services  rendered  the  poor  will  not 
lie  when  the  county  council  has  not  made  an  appropriation  for  the  payment  of  such 
services.    Gish  v.  Board,  31  App.  486. 

Persons  taking  charge  of  insane  persons  by  direction  of  justices  of  the  peace,  can 
not  recover  pay  for  their  services  from  a  county  when  the  county  council  has  not 
made  an  appropriation  for  such  services.    Board  v.  Hunter,  161  Ind.  478. 

5594gl.    Courts  binding  county. 

Courts  can  not  make  allowances  to  persons  for  services  rendered  which  will  bind 
the  county  for  payment,  unless  the  county  council  has  made  an  appropriation  to  cover 
such  allowances.    Turner  v.  Board,  158  Ind.  166;  Board  v.  Mowbray,  160  Ind.  10. 

5594ml.    Allowances  prohibited. 

Boards  of  county  commissioners  can  not  allow  claims  against  the  county  unless 
an  appropriation  has  been  made  by  the  county  council  for  the  payment  of  such  claims. 
Turner  v.  Board,  158  Ind.  166;  Board  v.  Hunter,  161  Ind.  478. 

Claims  of  persons  for  care  of  insane  persons  by  direction  of  justices  of  the  peace 
can  not  be  allowed  against  a  county  when  no  appropriation  has  been  made  by  the 
county  council  to  pay  for  such  services.     Board  v.  Hunter,  161  Ind.  478. 

[Acts  1903,  p.  318.     In  force  March  9,  1903.] 

6594pl.  Supplies,  purchase,  contracts. — 36.  The  board  of  commis- 
sioners, having  the  exclusive  power  to  purchase  materials  and  supplies 
of  any  and  every  sort,  which  are  to  be  paid  for  out  of  the  county 
treasury,  shall  purchase  such  supplies  or  materials  only  upon  the  writ- 
ten requisition  of  the  officer  or  employe  for  whom  or  for  whose  work 
such  supplies  or  materials  are  deemed  necessary.  The  form  of  such  requi- 
sition shall  be  prepared  by  the  auditor  and  approved  by  the  board  of  com- 
missioners, and  printed  blanks  furnished  to  the  various  county  officials 
and  employes  entitled  to  make  such  requisitions.  The  same  shall  be 
described  with  reasonable  particularity,  the  kind  and  quality  of  all 
supplies  or  materials,  the  purpose  for  which  they  are  needed  and  the 
place  where  they  are  to  be  used.  It  shall  be  the  duty  of  all  officers  and 
employes  of  the  county  who  need  any  supplies  or  materials  to  be  paid 
for  out  of  the  county  treasury,  to  present  to  the  board  of  commission- 
ers on  or  before  the  first  day  of  September  in  each  year  their  written 
requisition,  as  hereinbefore  provided,  for  all  materials  and  supplies  re- 
quired by  them,  and  each  of  them,  divided  under  appropriate  headings, 
properly  classifying  the  same  as  hereinafter  provided,  for  the  ensuing 
calendar  year.  It  shall  be  the  duty  of  the  board  of  commissioners 
having  required  and  received  such  requisitions  from  each  officer  or  em- 
ploye of  the  county  entitled  to  make  the  same,  to  prepare  full  and  defi- 
nite specifications  on  or  before  the  first  Tuesday  after  the  first  Monday 
of  October  of  each  year,  of  the  kind  and  quality  of  supplies  needed  for  the 
county  for  the  ensuing  calendar  year.  Drawings,  models  or  blanks  shall 
be  prepared  when  needful  to  make  definite  any  specifications.    In  prepar- 
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ing  such  specifications,  the  board  of  commissioners  may  reduce  the  items 
of  any  requisition  submitted  to  them  as  they  may  think  proper,  but  said 
commissioners  may  not  purchase,  contract  for  nor  procure  any  materials 
or  supplies  not  called  for  in  such  requisitions  on  file  with  them  except 
as  hereinafter  provided.  After  the  preparation  of  such  specifications  of 
materials  and  supplies  so  required  for  the  ensuing  year,  the  same  shall  be 
placed  on  file  and  kept  in  the  auditor's  oflSce,  where  they  shall  be  open  to 
public  inspection.  The  commissioners  shall  cause  a  brief  notice  to  be 
published  one  time  in  each  of  two  leading  newspapers  of  general  circu- 
lation published  in  the  county,  if  there  be  such,  representing  the  two 
political  parties  casting  the  highest  number  of  votes  in  such  county  at 
the  last  preceding  general  election,  in  the  month  of  December  of  each 
year,  informing  the  public  of  the  general  nature  of  the  supplies  and  mate- 
rials required  by  the  county  and  of  the  fact  that  specifications  for  the 
same  are  on  file  in  the  auditor's  oflBce,  and  calling  for  sealed  proposals 
for  such  supplies  by  a  day  stated  in  said  publication,  and  not  earlier  than 
ten  days  after  said  publication.  No  bids  shall  be  received  for  any  mate- 
rials or  supplies  differing  from  the  exact  specifications  prepared  and  filed 
as  hereinbefore  required.  Said  board  shall,  after  a  satisfactory  bid  is 
received,  let  a  contract  to  the  lowest  and  best  responsible  bidder  for  each 
line  or  class  of  supplies  or  materials  required.  One  line  or  class  shall 
consist  of  blank  books,  records  and  special  ruled  blanks,  and  similar 
materials;  another  class  shall  consist  of  blanks  requiring  two  or  more 
impressions  of  press  work  and  similar  materials;  another  of  legal  cap, 
stationery,  tablets,  pens,  ink  and  pencils  and  similar  materials;  another 
of  letter  heads,  envelopes,  printed  stationery  and  such  blanks  as  can  be 
printed  and  ruled  at  a  single  impression,  and  similar  materials.  The  pur- 
pose of  such  classification 'being  to  secure  the  freest  competition  and  the 
lowest  prices  from  dealers:  Provided,  That  they  may  reject  any  and  all 
bids  and  readvertise  for  new  bids.  Bids  shall  be  submitted  separately, 
and  contracts  shall  be  let  separately  upon  each  line  or  class  of  materials  or 
supplies.  In  every  case,  the  contract  so  let  shall  fix  not  only  the  price 
but  the  exact  amount  or  quantity  to  be  furnished,  except  that  in  case  of 
contracts  for  meats,  groceries,  dry  goods,  fuel  and  house  furnishings  re- 
qured  for  the  subsistence  of  inmates  of  county  institutions,  and  blank 
books,  blanks  and  stationery  for  the  use  of  the  county,  the  board  shall 
let  contracts  for  such  articles  at  stated  prices,  leaving  the  amount  or 
quantity  to  be  furnished  to  vary  with  the  needs  of  the  county.  All  such 
contracts  for  materials  or  supplies  required  for  the  ensuing  calendar  year 
shall  be  made  for  the  entire  year  for  the  particular  line  or  class  of  arti- 
cles or  materials  embraced  in  the  contract.  And  the  board  of  commis- 
sioners shall  in  case  any  additional  supplies  are  needed  for  the  transac- 
tion of  the  public  business  of  the  various  county  oflScers  and  not  men- 
tioned in  the  requisition  as  hereinbefore  provided  cause  the  same  to  be 
purchased  of  a  contractor  at  the  price  of  like  supplies  mentioned  in  the 
contract.  And  it  is  declared  to  be  unlawful  to  make  partial  contracts 
for  a  portion  of  the  year's  supplies,  except  that  county  asylum,  poor  farm 
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and  workhouse  supplies  may  be  contracted  for  quarterly  instead  of  annu- 
ally. All  contracts  let  in  violation  of  the  provisions  of  this  act  are  hereby 
declared  illegal  and  void. 

This  act  amends  section  5594pl,  Burns'  R.  S.  1901. 

5594d2.    Sessions  of  county  boards,  pay. 

County  councils  had  authority  to  allow  county  auditors  pay  for  the  additional 
work  imposed  on  them  by  the  county  reform  law  from  the  time  such  law  took  effect. 
Board  v.  Hayworth,  161  Ind.  503. 
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CHAPTER    51. 

DENTISTRY. 
Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constmed  since  1901. 

SEO.  SEO. 

5696.    Examiners,  appointment,  terms.         5598.    Certificate,  fee,  appeal. 

5596.    Examiners,  appointment,  terms. 

The  statute  regulating  the  practice  of  dentistry  is  not  unconstitutional  because  power 
is  conferred  upon  the  state  dental  association  to  select  a  portion  of  the  board  of  dental 
examiners.    Overshiner  v.  State,  156  Ind.  187. 

[Acts  1903,  p.  355.     In  force  April  23,  1903.] 

5598.  certificate,  fee,  appeal. — 4.  After  this  law  goes  into  effect  any 
person  desiring  to  begin  the  practice  of  dentistry  shall  procure  from  the 
state  board  of  dental  examiners  a  certificate  that  such  person  is  entitled 
to  practice  dentistry  in  the  State  of  Indiana,  and  in  order  to  procure  such 
certificate  the  applicant  shall  submit  to  the  state  board  of  dental  exam- 
iners his  diploma  from  a  dental  college  recognized  by  the  National  Asso- 
ciation of  Dental  Faculties,  or  said  applicant's  affidavit,  accompanied  by 
the  affidavits  of  two  freeholders,  resident  in  the  same  county  in  which 
the  applicant  resides,  or  intends  to  locate,  stating  that  the  applicant  has 
been  an  assistant  in  the  dental  office  of  a  reputable  licensed  dentist  or 
dentists  of  this  state  for  a  period  of  time  not  less  than  five  years.  Every 
such  applicant  shall  pay  to  the  board  the  sum  of  $20.00  at  the  time  of 
making  such  application,  and  shall  pass  an  examination  before  the  board 
at  a  time  to  be  fixed  by  the  board;  and  there  shall  be  no  discrimination 
in  said  examination  against  those  applying  thereunder  who  have  no 
diploma:  Provided^  however^  That  the  fee  for  a  re-examination,  or  any 
subsequent  examination,  shall  be  only  $10.00 :  And  provided^  further^  That 
if  such  applicant  shall  fail  to  pass  the  examination  prescribed  by  said 
board,  he  shall  have  the  right  of  an  appeal  to  the  circuit  or  superior  court 
of  the  county  in  which  such  applicant  shall  reside  or  intends  to  locate, 
requiring  said  board  to  show  cause  why  such  applicant  should  not  be 
permitted  to  practice  dentistry,  upon  the  applicant  giving  a  good  and 
satisfactory  bond  in  the  sum  of  $200.00,  to  be  approved  by  the  court,  to 
secure  the  costs  of  such  appeal,  should  the  appeal  be  determined  against 
him. 

This  act  amends  section  5598,  Bums'  R.  S.  1901.  By  sections  2  and  3  of  this  act 
sections  6  and  18  of  the  act  of  1899  are  repealed. 
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DISSECTION. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

5621a.     Anatomical  board,  members,  du-  562 If.  Use  of  bodies. 

ties,  powers.  562  Ig.  Removal  of  bodies,  penalty. 

5621b.    Disposal  of  dead  bodies.  562  Ih.  Possession  of  demonstrator. 

5621c.    Receipt  and  distribution  of  bodies.  562 li.  Expenses,  payment. 

5621d.     Bonds  of  persons  reoeiying  bodies.  5621j.  Penalties  for  violation. 
562  le.     Record  kept  of  bodies. 

[Acts  1903,  p.  84.     In  force  February  25,  1903.] 

5621a.  Anatomical  board,  members,  duties,  powers. — 1.  That  there 
shall  be,  and  is  hereby  created  a  board  for  the  control  of  the  dead  human 
bodies  hereinafter  described  and  for  the  distribution  of  such  bodies 
among  and  to  the  schools  and  colleges  in  this  state  conferring  the  degree 
of  doctor  of  medicine  or  doctor  of  dental  surgery  or  both;  said  board 
shall  be  known  as  the  state  anatomical  board  and  shall  consist  of  the 
president  of  the  state  board  of  health,  ex-officio,  who  shall  act  as  chair- 
man of  said  board,  and  one  representative  from  each  of  the  medical  and 
dental  schools  and  colleges  in  this  state  which  are  now  and  may  hereafter 
become  incorporated  under  the  laws  of  this  state,  actually  engaged  in 
teaching,  to  be  selected  by  and  from  the  faculty  thereof  in  accordance 
with  the  by-laws  of  such  faculty.  Said  president  of  the  said  board  of 
health  shall  call  a  meeting  of  said  anatomical  board  for  organization  at 
a  time  to  be  fixed  by  him  in  the  city  of  Indianapolis  as  soon  as  practicable 
after  the  passage  of  this  act.  Said  anatomical  board  shall  have  fnU 
power  to  establish  rules  and  regulations  for  its  government  and  to  ap- 
point and  remove  proper  oflScers  and  agents,  and  shall  keep  full  and 
complete  records  of  its  transactions  and  of  all  material  facts  pertaining 
to  the  receipt  and  distribution  of  bodies.  Said  records  shall  be  open  at 
all  times  to  the  inspection  by  any  member  of  said  anatomical  board  and 
by  any  prosecuting  attorney  of  any  county  within  this  state. 

This  act  probably  supersedes  all  former  statutes  on  tbe  same  subject,  such  statutes 
being  sections  6607-5621,  Bums'  R.  S.  1901. 

5621b.  Disposal  of  dead  bodies.— 2.  It  shall  be  the  duty  of  every 
public  officer,  agent  and  servant,  and  every  officer,  agent  and  servant  of 
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any  and  every  county,  township,  city,  town,  village,  or  other  munici- 
pailty,  and  of  any  and  every  almshouse,  poor-house,  prison,  morgue,  hos- 
pital, asylum,  jail,  lockup,  stationhouse,  workhouse  or  other  public  insti- 
tution and  of  any  and  every  charitable  or  benevolent  institution  sup- 
ported in  whole  or  in  part  at  public  expense,  having  in  his  or  their  pos- 
session, charge  or  control  the  dead  body  of  any  person  not  claimed  by 
any  relatives  or  legal  representative,  as  hereinafter  provided,  and  which 
may  be  required  to  be  buried  at  public  expense  or  the  expense  of  any  one 
of  such  public  institutions,  excepting  only  the  dead  bodies  of  such  per- 
sons as  shall  have  died  with  smallpox,  diphtheria  or  scarlet  fever,  and 
they  are  hereby  required  to  notify  said  anatomical  board  or  such  person 
as  may  be  designated  by  the  said  board  or  its  duly  authorized  officer  or 
agent,  whenever  any  such  body  or  bodies  come  to  his  or  their  possession, 
charge  or  control  for  burial  at  public  expense,  or  the  expense  of  any  one 
of  such  institutions.  And  every  such  officer,  agent  and  servant  shall, 
upon  application  by  said  anatomical  board  or  its  agent,  without  fee  or 
reward,  deliver  such  body  to  said  board  and  permit  said  board  and  its 
agents  and  the  schools  and  colleges,  physicians  and  surgeons  from  time 
to  time  designated  by  them,  who  may  comply  with  the  provisions  of  this 
act,  to  take  and  remove  the  same.  The  notice  aforesaid  shall  be  given  in 
writing  and  forwarded  to  said  anatomical  board  within,  twenty-four  hours 
after  said  officer,  agent  or  servant  comes  into  possession,  charge  or  con- 
trol of  such  body  for  burial,  and  shall  include  such  material  information 
as  said  anatomical  board  may  designate.  But  no  such  body  shall  be  de- 
livered if  within  the  time  specified  above  and  before  actual  delivery  any 
person  claiming  to  be  and  satisfying  the  officer  in  charge  of  such  body 
that  he  is  a  relative  to  the  deceased  or  a  duly  authorized  representative 
thereof  shall  claim  the  said  body  for  burial,  but  it  shall  be  surrendered  for 
interment,  or  if  the  deceased  person  was  a  traveler  who  died  suddenly, 
except  such  traveler  belong  to  that  class  commonly  known  as  tramps,  the 
said  body  shall  be  buried. 

5621c.  Receipt  and  distribution  of  bodies. — 3.  The  said  anatomical 
board  or  its  agent  may  take  and  receive  the  bodies  reported  to  it  as 
aforesaid  and  shall  distribute  and  deliver  such  as  are  received  among  and 
to  such  of  the  schools  and  colleges,  physicians  and  surgeons  entitled 
thereto  as  request  in  writing  to  receive  the  same,  preference  being  given 
in  such  distribution  to  the  incorporated  schools  and  colleges.  Each  school 
and  college  shall  receive  annually,  as  nearly  as  may  be  practicable,  such 
proportion  of  the  entire  number  of  bodies  distributed  as  the  number  of 
bona  fide  students  enrolled  and  in  regular  attendance  at  such  school  or 
college  bears  to  the  total  number  of  bona  fide  students  so  enrolled  and  in 
attendance,  and  engaged,  bona  fide,  at  all  such  schools  and  colleges.  The 
secretary,  dean,  or  other  proper  officer  of  each  such  schools  and  colleges 
shall  report  to  said  anatomical  board  the  names  of  all  such  students  in 
attendance  at  such  school  or  college  at  such  times  and  in  such  form  as 
said  board  may  direct.  All  bodies  shall  be  delivered  among  such  schools 
and  colleges  in  regular  order  so  as  to  maintain  as  nearly  as  may  be  prac- 
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ticable  an  equitable  allotment  at  all  times;  and  bodies  assigned  to  any 
school  or  coUege  in  regular  order  and  refused  by  such  school  or  college 
without  sufficient  cause,  shall  be  charged  against  the  quota  of  such  school 
or  college  in  such  manner  as  not  to  prejudice  any  other  school  or  college. 
Said  anatomical  board  shall  take  receipt  by  name,  or,  if  the  name  be  un- 
known, by  a  description,  for  each  body  delivered ;  all  receipts  so  obtained 
by  said  board  shall  be  properly  filed  by  it  and  instead  of  receiving  and 
delivering  said  bodies  themselves  or  through  their  agents  or  servants, 
the  said  anatomical  board  may  from  time  to  time  either  directly  or  by 
their  authorized  officer  or  agent,  designate  schools  or  colleges,  or  physi- 
cians or  surgeons  who  shall  receive  them,  and  the  number  which  each 
shall  receive,  and  provided  for  this  purpose  such  dead  body  shall  be  held 
subject  to  their  order  in  the  county  where  the  death  occurs  for  a  period 
of  not  less  thaA  twenty-four  hours  after  notice.  Nothing  in  this  act  con- 
tained shall  be  construed  to  prevent  any  duly  incorporated  medical  or 
dental  college,  or  any  duly  licensed  physician  or  surgeon  from  acquiring 
by  gift  or  otherwise,  from  persons  having  lawful  authority  to  dispose  of 
the  same,  the  dead  body  of  any  human  being  for  the  purpose  of  post 
mortem  examinations,  dissection  or  other  scientific  use. 

5021cL  Bonds  of  persons  reoeiving  bodies. — 4.  No  school,  college, 
physician  or  surgeon  shall  be  allowed  or  permitted  to  receive  any  such 
body  or  bodies  until  a  bond  shall  have  been  given  to  the  state  by  such 
physician  or  surgeon,  or  by  or  in  behalf  of  any  such  school  or  college  or 
incorporated  medical  association,  to  be  approved  by  the  clerk  of  the  cir- 
cuit court  in  and  for  the  county  in  which  said  physician  or  surgeon  shall 
reside,  or  in  which  such  school  or  college  or  incorporated  medical  asso- 
ciation may  be  situate,  and  to  be  filed  in  the  office  of  said  clerk,  which 
bond  shall  be  in  the  penal  sum  of  one  thousand  dollars,  conditioned  that 
all  such  bodies  which  the  said  physician  or  surgeon,  or  the  said  school  or 
college  shall  receive  thereafter  shall  be  used  only  for  the  promotion  of 
the  science  and  art  of  medicine  and  of  dentistry,  and  that  the  record  con- 
taining descriptions  of  deceased  bodies  shall  be  preserved  from  loss. 

5621e.  Record  kept  of  bodies. — 5.  It  shall  be  the  duty  of  every  medi- 
cal school  or  college  and  every  such  physician  and  surgeon  in  this  state 
to  keep  in  a  suitable  book  provided  for  that  purpose,  a  record  of  all  such 
bodies  received  by  such  school  or  college  or  incorporated  medical  asso- 
ciation, or  by  such  physician  or  surgeon,  in  which  book  shall  be  plainly 
entered  the  name  by  which  such  deceased  person  was  known  in  life  if  the 
same  is  known  and  a  description  of  and  any  distinguishing  marks  upon 
such  body,  and  the  institution  or  officers  from  whom  said  body  was  re- 
ceived ;  and  the  date  of  death  if  the  same  be  known  and  the  time  the  body 
was  received,  which  book  shall  be  at  all  times  subject  to  the  inspection  of 
any  members  of  the  said  anatomical  board  or  the  prosecuting  attorney  of 
any  county  in  this  state. 

6621f.  Use  of  bodies.— 6.  It  shall  be  the  duty  of  each  and  every  offi- 
cer, agent  and  employe  of  every  school  and  college  and  of  every  physician 
and  surgeon  receiving  bodies  under  the  provisions  of  this  act  to  see  that 
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such  bodies  are  used  in  the  State  of  Indiana  and  for  the  promotion  of  the 
science  and  art  of  medicine  and  of  dentistry,  and  for  no  other  purpose 
whatsoever,  and  that  after  being  so  used  the  remains  thereof  are  disposed 
of  in  accordance  with  law. 

5621g.  Removal  of  bodies,  penalty. — 7,  That  any  person  who  shall, 
in  the  State  of  Indiana,  sell  or  buy  any  body  aforesaid,  or  in  any  way 
traffic  therewith,  or  transmit  or  convey  any  such  body  to  any  place  out- 
side of  said  state,  or  cause  or  procure  any  such  body  to  be  so  transmitted 
or  conveyed,  or  who  shall  in  said  state  disturb  or  remove,  without  legal 
permit,  any  body  from  any  grave  or  vault,  or  who  shall  knowingly  aid 
in  concealing  any  such  dead  human  body  or  any  part  thereof  so  unlaw- 
fully taken,  or  who  shall  buy  or  receive  by  gift  or  otherwise  any  such 
dead  human  body  so  unlawfully  taken,  knowing  the  same  to  have  been 
disinterred  and  removed  from  its  place  of  burial  or  otherwise  taken  and 
removed  in  violation  of  this  act,  shall  be  deemed  guilty  of  a  felony  and 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  in  the  state 
prison  for  not  less  than  three  nor  more  than  ten  years. 

5621h.  Possession  by  demonstrator. — 8.  When  any  such  dead  body  so 
unlawfully  taken  for  the  purposes  of  dissection  shall  be  received  or  found 
in  any  building  or  rooms  of  any  such  school  or  college,  it  shall,  for  the 
purposes  of  this  act,  and  of  any  prosecution  thereunder,  be  deemed  and 
taken  to  be  in  the  possession  of  the  demonstrator  of  anatomy  of  such 
school  or  college,  unless  the  contrary  is  made  to  appear. 

56211.  Expenses,  payment. — ^9.  Neither  the  state  nor  any  county,  or 
municipality,  or  any  officer,  agent  or  servant  thereof,  shaU  be  at  any  ex- 
pense by  reason  of  the  delivery  or  distribution  of  any  such  body,  but  all 
expenses  of  such  delivery  and  distribution  and  of  said  anatomical  board 
shall  be  paid  by  those  receiving  the  bodies,  in  such  manner  as  may  be 
specified  by  said  anatomical  board,  and  by  such  school  in  proportion  to 
the  number  of  bodies  which  it  has  received;  and  no  school  which  has 
failed  or  refused  to  pay  its  just  proportion  of  such  expenses  as  deter- 
mined by  said  anatomical  board,  shall  be  allowed  to  receive  any  body  or 
bodies,  or  parts  thereof,  while  the  amount  so  due  remains  unpaid. 

5621  j.  Penalties  for  violation. — 10.  That  any  person  having  duties 
enjoined  upon  him  by  the  provisions  of  this  act  who  shall  neglect,  refuse 
or  omit  to  perform  the  same  as  hereby  required,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  liable  to  a  fine  of 
not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars  for 
each  offense,  or  imprisonment  for  a  term  not  exceeding  one  year. 
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CHAPTER    53. 

DEAINAQE. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEO.  SEC. 

5622.  Drainage  comnussioner,  term,  5629.    Construction  of  act,  supplemental 

bond,  pay.  petition. 

5623.  Petition  to  court,  contents,  bond.       5630.    Petition    to    county    commissioners, 

5624.  Docketing,  notice,  hearing,  report,  proceedings. 

procedure.  5631.    Repairs,  liow  made,  assessments,  ap- 

5625.  Locating,  remonstrance,  trial,  or-  peal. 

der  assessments.  5632.     Tiling  or  change,  petition,  proceed- 

5626.  Superintendent,  construction,  col-  ings. 

lecting  assessments.  5633.    Drains  on  state  lines. 

5627.  Bonds,  when  and  how  issued  and       5634.    Proceedings  as  to  adjoining  state. 

paid.  5635.     Kepeal,  exceptions. 

5628.  Account,  report,  suits,  liens. 

COUNTIES  WITH  LARGE  CITIES. 

5636.  Drainage  in  counties  with  city  of      5040.    Remonstrance,  damages,  assessmants, 

59,000  to  100,000.  trial,  order. 

5637.  Drainage  commissioners.  5641.    Construction,  collecting  assessments, 

5638.  Costs,  division  between  city  and  advance  payments. 

county.  5641a.  Drain  or  sewer  bonds. 

5639.  Docketing,  remonstrance,  proceed-     5642.    Duty  of  commissioner. 

ings  by  commissioners.  5643.    Account,  report,  labor  lien. 

LAKES  PROTECTED. 

5644.  Lakes  of  fresh  water  protected.  5647.     Penalties. 

5645.  Dam,  bank,  levee,  interference.  5648.    Drains  under  construction. 

5646.  Bank,  dam,  spillway,  change  or         5649.    Effect  of  act. 

alteration. 

CLEANING  DRAINS. 

5650.  Cleaning  of  drains,  petition,  bond,     5654.    Report,  contents,  costs,  payment. 

proceedings.  5655.     Appeal,  questions,  bond,  transcript. 

5651.  Notice,  contents,  publication.  5656.     Inspection,     certificate,     lien,    inter- 
6662.    Hearing,  duty  of  board.  eat,  collection. 

5653.     Remonstrance,  proceedings. 
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FLOODGATES. 

8S0.  SEC. 

5657.  Floodgates,  petition,  construction,       5059.     Township   trustee   superintends,   as- 

oost.  seesmoits. 

5658.  Notice,  remonstrance,  hearing.  5660.    Remonstrance  and  appeal. 

[Acts  1905,  p.  456.     In  force  April  15,  1905.] 

5622.  Drainage,  commiflsioner,  term,  bond,  pay. — 1.  That  it  shall  be 
the  duty  of  the  board  of  coinmissioners  of  every  county  in  this  state  at 
its  first  regular  session  in  December  after  the  taking  effect  of  this  act  to 
appoint  a  drainage  commissioner,  who  shall  be  a  citizen  and  freeholder  of 
the  county,  who  shall  serve  for  two  years.  Thereafter,  at  the  regular 
session  of  the  board  in  December  every  two  years,  a  drainage  commis- 
sioner shall  be  appointed,  to  serve  for  two  years.  Such  drainage  commis- 
sioner may  be  removed  at  any  time  by  the  board,  and  the  board  shall 
also,  at  any  regular  or  special  session,  have  power  to  fill  any  vacancy  for 
the  unexpired  term.  Every  such  drainage  commissioner,  before  entering 
upon  his  duties,  shall  take  and  subscribe  an  oath  of  office,  and  shall  give 
bond,  payable  to  the  State  of  Indiana,  with  surety,  to  the  approval  of  the 
county  auditor,  in  a  penalty  not  less  than  three  thousand  dollars,  condi- 
tioned for  the  faithful  discharge  of  his  duties.  The  auditor  shall  there- 
upon issue  to  him  a  certified  copy  of  the  order  of  his  appointment.  The 
county  surveyor  shall  be  ex  officio  a  drainage  commissioner,  and  shall  be 
liable  as  such  commissioner  under  his  oath  of  office  and  bond  as  county 
surveyor.  Such  drainage  commissioner  shall  receive  as  compensation  for 
his  services  three  dollars  per  day  for  the  time  during  which  he  has  been 
actively  engaged;  and  the  surveyor  shall  receive  four  dollars  per  day 
for  the  time  actually  engaged.  They  shall,  with  each  of  their  reports, 
file  an  itemized  claim  for  such  services,  which  claim,  when  allowed,  shall 
in  the  first  instance  be  paid  out  of  the  county  treasury  on  the  order  of  the 
court  for  which  sums  so  paid  out  the  county  shall  be  reimbursed  as  here- 
inafter provided. 

See  notes  to  section  5622,  Bums'  R.  S.  1901. 

This  act  is  deemed  to  supersede  prior  statutes  on  the  general  subject  of  drainage 
as  found  in  sections  5622-5742,  Bums'  R.  S.  1901. 

The  section  numbers  given  to  this  act  begin  with  the  first  section  number  to  the 
chapter  on  drainage  in  Bums'  R.  S.  1901,  and  are  continuous  throughout  the  chapter 
on  drainage. 


Petition  to  court — Oontenta— Bond.— 2.  Whenever  any  owner 
or  owners  of  land  which  would  be  benefited  by  drainage  which  can  not 
be  accomplished  in  the  best  or  cheapest  manner  without  affecting  the 
lands  of  others  shall  desire  such  drainage,  or  whenever  a  township  trustee 
shall  desire  to  provide  for  the  drainage  of  a  public  highway  or  of  the 
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grounds  of  a  public  school  in  the  township,  which  drainage  would  affect 
the  lands  of  others ;  or  whenever  the  common  council  of  any  city  or  the 
board  of  trustees  of  any  town  shall  find  it  necessary  for  the  successful 
drainage  of  such  city  or  town  to  construct  any  drains  as  an  inlet  or  out- 
let leading  into  or  out  of  such  city  or  town,  which  drain,  inlet  or  outlet 
can  not  be  constructed  without  affecting  the  lands  of  others,  such  owner 
or  owners,  township  trustee,  common  council  or  board  of  trustees,  as  the 
case  may  be,  may  apply  for  such  drainge  by  petition  to  the  circuit  or 
superior  court  of  the  county  in  which  any  of  the  lands  of  the  petitioner  or 
petitioners  are  situated,  or,  in  the  case  of  a  township  trustee,  or  a  city 
or  town,  to  the  circuit  or  superior  court  of  the  county,  in  which  such 
township,  city  or  town  is  located.  The  petition  shall  describe,  in  tracts 
of  forty  acres,  according  to  government  surveys,  or  less  tracts  where  they 
exist,  and  in  Clark's  grant  and  the  French  grant  and  all  pre-emptions 
of  Indian  reservations,  in  such  tracts  as  are  owned,  or  shall  describe  by 
metes  and  bounds,  the  lands  of  the  petitioners  and  all  others  which  it  is 
believed  would  be  affected  by  the  proposed  drainage,  and  shall  give  the 
name  or  names  of  the  owner  or  owners  of  each  tract,  if  known,  and,  if  not, 
shall  so  state ;  and  shall  also  name  any  city  or  town  or  other  public  corpo- 
ration which  it  is  believed  would  be  benefited  by  such  drainage,  or  in 
which  the  drainage  of  a  public  street  or  highway  or  of  the  grounds  of  a 
public  school  would  be  benefited.  If  any  of  the  lands  to  be  benefited  or 
damaged  lie  within  the  corporate  limits  of  any  city  or  town,  the  same  shall 
be  described  by  lots  and  the  number  thereof,  when  such  lots  are  so  num- 
bered on  the  plat  books  in  the  office  of  the  county  recorder.  If  the  right 
of  way  of  any  railroad,  interurban,  street  car  or  other  company  is  be- 
lieved to  be  affected,  it  shall  be  sufficient  to  describe  it  as  the  right  of 
way  of  such  railroad  or  other  company,  naming  it,  through  the  sections, 
townships,  and  ranges  over  which  it  is  located,  giving  the  number  of  the 
same.  Such  petitions  shall  be  sufficient  to  give  the  court  jurisdiction 
over  all  lands  described  therein,  and  power  to  fix  a  lien  thereon,  if  they 
are  described  as  belonging  to  the  persons  who  appear  to  be  the  owners, 
according  to  the  last  tax  duplicate  or  record  of  transfers  kept  by  the 
auditor  of  the  county  in  which  such  lands  are  situated.  The  petition  shall 
also  state  that,  in  the  opinion  of  the  petitioner  or  petitioners,  the  public 
health  will  be  improved;  or  that  one  or  more  public  highways  in  the 
county,  or  streets  in  a  city  or  town  therein,  will  be  benefited  by  the  pro- 
posed drainage ;  or  that  the  proposed  work  will  be  of  public  utility ;  and  it 
shall  state,  generally,  the  method  by  which  it  is  believed  such  drainage 
can  be  accomplished  in  the  cheapest  and  best  manner,  and  the  belief  of 
the  petitioner  or  petitioners  that  the  cost,  damages  and  expenses  of  such 
drainage  will  be  less  than  the  benefits  which  will  result  to  the  owners  of 
the  lands  and  other  properties  and  easements,  and  to  such  lands,  ease- 
ments and  other  properties  and  to  municipalities,  likely  to  be  benefited 
thereby.  Such  petition  shall  be  verified  by  the  affidavit  of  one  or  more 
of  the  petitioners ;  at  the  time  of  filing  the  petition,  the  petitioner  or  peti- 
tioners shall  also  give  bond,  payable  to  the  State  of  Indiana  with  surety 
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to  the  approval  of  the  court,  conditioned  for  the  payment  of  all  expenses 
in  the  event  the  court  shall  not  establish  such  proposed  work  of  drainage. 

See  section  5623,  Burns'  R.  S.  1901  and  notes. 

See  sections  5636  to  5643,  for  act  concerning  drainage  in  counties  having  cities  of 
between  59,000  and  100,000  population. 

See  sections  5644-5649  for  act  protecting  fresh  water  lakes. 

See  sections  5657  to  5660,  for  act  regulating  the  construction  of  floodgates. 

By  act  of  March  9,  1903,  Acts  1903,  p.  252,  section  5623,  Bums'  R.  S.  1001,  on  the 
subject  of  drainage  waa  amended,  and  by  act  of  1903,  Acts  1903,  p.  504,  such  section 
was  also  amended,  such  act  also  amending  section  5624  of  such  revision. 

By  act  of  March  9,  1903,  Acts  1903,  p.  384,  sections  5626,  5627,  Bums'  R.  8.  1901, 
on  the  subject  of  drainage  were  amended. 

All  such  acts  are  regarded  as  being  superseded  by  the  drainage  act  of  1905. 

If  a  petition  for  a  drain  does  not  ask  for  the  drainage  of  lakes,  the  fact  that  the 
route  of  the  proposed  drain  runs  through  several  small  natural  water  basins  will 
not  invalidate  the  proceedings.     Goodrich  v.  Stangland,   155  Ind.  279. 

An  appearance  to  a  proceeding  for  the  construction  of  a  drain,  and  contesting  the 
same  on  the  merits  without  objecting  to  the  petition,  waives  all  irregularities  as  to 
filing  the  petition.     Pittsburgh  R.  R.  Co.  v.  Machler,   158  Ind.   169. 

When  a  township  is  made  a  party  to  a  drainage  proceeding  because  of  benefits 
resulting  to  public  highways,  such  highways  need  not  be  specifically  described  in  the 
petition.     Pleasant  Tp.  v.  Cook,  160  Ind.  533. 

If  the  owners  of  land  described  in  a  drainage  petition  are  not  named  in  the 
petition,  nor  made  parties  to  the  proceedings,  no  valid  assessment  can  be  made 
against  such  land.     Hunt  v.  State,  26  App.  518. 

If  lands  are  described  in  a  drainage  petition  as  belonging  to  the  persons  who 
appear  by  the  last  tax  duplicate  or  record  of  transfer  to  be  the  owners  thereof,  the 
petition  will  be  sufficient  to  confer  jurisdiction  over  such  lands.  Keiser  v.  Mills,  162 
Ind.  366. 

5624.  Docketing — Notice — ^Hearing — ^Report — Procedure. — 3.  When  a 
petition  for  drainage  is  filed  in  the  oflSce  of  the  clerk  of  the  circuit  or 
superior  court,  as  provided  in  the  last  section,  the  petitioner  or  petitioners 
shall  note  thereon  the  date  set  for  the  hearing  thereof,  and  shall  give  to 
each  city  or  town  or  other  public  corporation  named  in  the  petition  as 
likely  to  be  benefited  by  such  drainage  and  to  the  owner  or  occupant  of 
each  tract  of  land,  easement  or  other  property  described  in  the  petition, 
who  is  a  resident  of  the  county  in  which  such  tract,  easement  or  other 
property  is  situated,  and  who  is  not  himself  a  petitioner,  notice  of  the 
filing  of  such  petition.  Such  notice  shall  be  written  or  printed,  and  shall 
set  forth  the  route  of  the  drain,  levee  or  other  improvement,  as  described 
in  the  petition,  the  fact  of  the  filing  and  pendency  of  the  petition  and 
when  the  same  will  be  heard.  The  notice  may  be  served  and  return  made 
by  the  sheriflF  as  a  summons  is  served  and  returned  in  civil  action ;  or  it 
may  be  served  by  the  petitioner  or  petitioners,  or  any  of  them  or  by  any 
person  for  them,  by  delivering  a  copy  to  the  person  to  be  notified,  or  by 
leaving  such  copy  at  his  last  and  usual  place  of  residence,  and  proof 
thereof  made  by  the  affidavit  of  the  person  making  such  service.  The 
service  of  such  notice  upon  the  station  agent  of  any  railroad,  interurban 
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or  other  company  in  any  county  in  which  the  right  of  way  of  such  com- 
pany will  be  affected  by  such  drainage,  will  be  sufficient  notice  to  such 
railroad  or  other  company,  and  in  case  there  be  no  agent  of  such  com- 
pany in  such  county  such  company  shall  be  notified  in  the  same  manner 
as  non-resident  land  owners.  Owners  of  land,  easements  and  other  prop- 
erty to  be  affected  by  such  proposed  drainage  and  who,  at  the  time  of 
filing  the  petition  are  not  residents  of  the  county  or  counties  in  which  the 
lands  so  owned  by  them  are  situated,  shall  be  notified  of  the  filing,  pend- 
ency and  time  of  hearing  of  the  petition  by  publication  twice  in  each  of 
the  two  leading  weekly  newspapers,  printed  and  published  in  each  county 
through  or  into  which  such  proposed  work  will  run,  representing  the  two 
political  parties  casting  the  highest  number  of  votes  in  such  counties, 
respectively,  at  the  last  preceding  election,  if  there  shall  be  two  such 
newspapers  published  in  each  of  such  counties,  and  if  not,  then  in  one 
newspaper  in  each  such  county ;  and  by  posting  at  the  door  of  the  court 
house  of  each  of  the  counties  in  which  such  lands  are  situated  written  or 
printed  notices  similar  in  form  and  contents  to  those  served  on  resident 
land  owners.  Proof  of  publication  and  of  the  time  and  place  of  such 
posting  shall  be  made  by  the  affidavit  of  the  person  or  persons  making 
such  service,  or  making  such  publication,  or  so  posting  such  notices.  If 
it  appear  to  the  court  that  notice  has  been  given  of  the  filing  of  such  peti- 
tion by  service  thereof  upon  resident  land-owners  and  upon  non-residents 
by  publication  and  posting  thereof,  as  above  provided,  for  thirty  days 
before  the  day  fixed  for  the  hearing  of  the  petition,  the  court  shall  con- 
sider such  petition  and  hear  any  demurrer  or  written  objection  to  the 
sufficiency  of  the  petition  offered  by  any  person  named  in  such  petition, 
or  by  any  other  person  who  shall  satisfy  the  court,  by  allegation  and 
proof,  as  in  civil  actions,  that  he  has  an  interest  that  will  be  affected  by 
such  drainage,  and  shall  also  hear  any  objection  by  any  of  such  persons 
to  any  of  the  regular  drainage  commissioners  acting  in  such  matter.  All 
questions  in  relation  to  such  proceedings  shall  be  tried  as  a  civil  action. 
There  shall  be  no  change  of  venue  from  the  county.  At  any  time  before 
the  work  is  declared  established  and  referred  to  a  superintendent  for  con- 
struction, as  provided  in  the  next  section,  a  change  of  venue  may  be  taken 
from  the  judge  by  the  petitioners  or  any  of  them,  and  one  by  the  remon- 
strants or  any  of  them ;  but  if  a  change  of  venue  is  taken  from  the  judge 
by  one  or  more  petitioners  no  further  change  shall  be  granted  to  any  pe- 
titioner, and  if  such  change  is  taken  by  one  or  more  remonstrants  no  fur- 
ther change  shall  be  granted  to  any  remonstrant.  Any  person  appearing 
to  petition,  or  notified  thereof,  as  hereinbefore  provided,  shall  thereafter 
be  deemed  to  have  notice  of  all  steps  taken  in  such  proceeding.  If  the 
court  find  the  petition  defective,  the  same  may  be  amended,  and  if  not  so 
amended,  may  be  dismissed  at  the  cost  of  the  petitioner  or  petitioners. , 
At  the  end  of  twenty  days  after  the  day  set  for  hearing,  if  there  be  no  ob- 
jection filed  to  the  petition,  or  if  it  be  found  insufficient,  the  court  shall 
refer  the  same  to  the  drainage  commissioners  provided  for  in  section  one 
of  this  act.    Should  the  court  find  that  any  of  such  drainage  commission- 
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ers  should  not  act  in  such  case  it  shall  appoint  a  special  commissioner  to 
act  in  his  place ;  and  such  special  drainage  commissioner  shall  qualify  and 
give  such  bond  as  the  court  may  require.  The  court  shall  appoint  a  com- 
petent engineer,  to  make  the  necessary  surveys,  who  shall  qualify,  give 
bond  and  receive  the  same  compensation  for  his  services  as  the  county 
surveyor  for  like  work,  not  exceeding  four  dollars  per  day,  and  his  as- 
sistants shall  receive  like  compensation  to  that  allowed  to  surveyor's  as- 
sistants. Legible  copies  of  all  notes  made  by  such  engineer  in  the  dis- 
charge of  his  duties  shall  be  deposited  by  him  in  the  ofl5ce  of  the  county 
surveyor  on  the  completion  of  his  work.  Provided,  If  the  county  surveyor 
be  a  competent  engineer  such  duties  shall  be  performed  by  the  county 
surveyor.  All  objections  to  the  petition  or  to  any  drainage  commissioner 
not  made  before  the  reference  of  the  petition  to  the  drainage  commis- 
sioners shall  be  deemed  waived.  In  the  order  of  reference  the  court  shall 
fix  a  time  and  place  for  the  meeting  of  the  drainage  commissioners,  and 
a  time  when  they  shall  file  their  preliminary  report.  The  clerk  shall  de- 
liver to  the  commissioners  a  certified  copy  of  the  petition  and  of  such 
order  and  they  shall  meet  accordingly.  They  shall  make  personal  inspec- 
tion of  the  land  described  in  the  petition  and  of  all  other  lands  likely 
to  be  affected  by  the  proposed  work,  and  shall  make  to  the  court  a  pre- 
liminary report,  in  which  they  shall  show : 

First.  The  source  or  head,  general  direction  and  outlet  of  the  drain 
and  of  each  arm  and  branch  thereof,  the  average  width  and  depth,  what 
part  is  to  be  opened  and  what  part  is  to  be  tiled,  if  any,  and  whether  it 
is  to  be  dug  by  shovel,  dredge  or  otherwise. 

Second.  A  description  of  all  lands  which  will  be  affected  by  the  pro- 
posed drainage,  with  the  names  and  residence  of  the  owners,  if  known, 
and  if  not,  so  stating ;  also  the  name  of  any  city  or  town  or  other  public 
corporation,  or  highway  or  street  therein  not  named  in  the  petition,  which 
will  be  affected  by  such  drainage. 

Third.  Whether  such  drainage  is  practicable  and  will  be  suflScient 
properly  to  drain  the  lands  to  be  affected. 

Fourth.  Whether  when  accomplished  the  proposed  drainage  will  im- 
prove the  public  health,  benefit  any  public  highway  or  grounds  in  the 
county  or  counties  or  any  street  or  public  grounds  of  a  city  or  town  there- 
in, or  be  of  public  utility.  Such  report  of  the  drainage  commissioners 
shall  in  all  subsequent  proceedings  be  prima  facie  evidence  of  the  facts 
therein  stated.  In  case  any  lands  not  named  in  the  petition  and  not  owned 
by  any  person  who  has  appeared  to  the  petition,  are  named  in  the  second 
item  of  such  preliminary  report,  notice  for  twenty  days  of  the  filing  of 
such  report  shall  be  given  by  the  petitioner  or  petitioners  to  the  owners 
of  such  lands,  and  proof  of  such  notice  made,  as  hereinbefore  provided  in 
case  of  notice  to  owner  of  lands  described  in  the  petition*.  Like  notice 
shall  be  given  to  any  city,  town  or  other  public  corporation  named  in 
such  second  item  of  the  preliminary  report.  Any  petitioner,  land  owner 
or  corporation  named  in  the  petition,  or  who  has  appeared  thereto,  shall 
have  twenty  days  from  the  filing  of  such  preliminary  report  within  which 
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to  file  any  exceptions  thereto ;  and  any  landowner  not  named  in  the  peti- 
tion and  whose  lands  are  not  described  therein,  but  who  is  named  in  such 
report  and  his  lands  therein  described  and  any  city,  town  or  other  cor- 
poration so  brought  in,  shall  have  twenty  days  from  the  date  of  the  ser- 
vice or  posting  of  notice  of  such  report  within  which  to  file  such  excep- 
tions. If  the  court  find  in  the  negative  as  to  the  third  or  fourth  item  of 
the  report,  or  if  two-thirds  of  the  land  owners  affected,  as  shown  by  such 
preliminary  report,  shall  within  twenty  days  after  the  filing  of  said  pre- 
liminary report  remonstrate  in  writing  against  the  construction  of  the 
proposed  improvement,  the  petition  shall  be  dismissed  and  the  court  shall 
enter  judgment  against  the  petitioner  or  petitioners  for  all  costs  and 
expenses,  including  the  per  diem  of  the  drainage  commissioner  and  engi- 
neer, if  any  have  been  appointed.  But  if  the  court  find  affirmatively  as 
to  each  of  such  items  it  shall  refer  the  petition  back  to  the  drainage  com- 
missioners with  directions  to  proceed  with  the  work  and  make  their  final 
report,  as  provided  in  the  next  section.  Such  order  and  judgment  of  the 
court  in  dismissing  the  petition  or  in  referring  it  back  to  the  drainage 
commissioners  for  a  final  report  and  all  prior  rulings' and  orders  of  the 
court  in  relation  to  such  drainage  shall  be  conclusive  unless  an  appeal 
be  taken  therefrom  to  the  supreme  court.  Any  person  or  corporation 
deeming  himself  or  itself  aggrieved  by  such  judgment  of  dismissal  or 
order  of  reference,  or  by  any  prior  ruling  or  order  of  the  court,  may  ap- 
peal therefrom  by  praying  for  such  appeal  at  the  time  of  the  decision  of 
the  court  upon  the  exception  to  the  preliminary  report,  and  by  filing 
within  thirty  days  thereafter  an  appeal  bond  to  the  approval  of  the  court 
or  the  judge  in  vacation,  a  transcript  of  the  record  on  such  appeal,  and  all 
bills  of  exceptions  shall  be  filed  in  the  office  of  the  clerk  of  the  supreme 
court  within  ninety  days  after  the  filing  of  the  appeal  bond.  All  parties 
shall  take  notice  of  and  be  bound  by  such  appeal,  and  all  proceedings  in 
the  matter  of  such  drainage  shall  be  stayed  until  its  determination. 

See  notes  to  section  5624,  Burns'  R.  S.  1901. 

Notice  required  to  be  g^ven  of  the  filing  and  docketing  of  a  drainage  petition,  or 
to  the  owners  of  lands  named  in  the  report  of  the  commissioners  which  were  not 
named  in  the  petition,  need  not  describe  the  lands  assessed  for  benefits.  Gk>odrich 
y.  Stangland,  155  Ind.  279. 

When  the  court  acts  upon  a  notice  given  of  the  filing  and  pendency  of  a  petition 
for  a  drain,  the  sufficiency  of  the  notice  is  determined,  and  such  determination  is  con- 
clusive in  all  collateral  proceedings.    Pittsburgh  B.  B.  Co.  v.  Machler,  158  Ind.  159. 

If  within  ten  days  after  a  drainage  petition  is  docketed  two-thirds  of  the  land- 
owners residing  in  the  county  shatl  remonstrate  against  the  establishment  of  the  drain, 
persons  signing  such  remonstrance  can  not  withdraw  their  names  therefrom  after 
the  expiration  of  such  ten  days.    Hinchman  v.  Wilson,  156  Ind.  476. 

If  a  remonstrance  is  not  filed  within  the  time  fixed  by  statute,  the  same  should 
be  stricken  out  on  motion.     Keiser  v.  Mills,   162  Ind.  366. 

If  by  the  report  of  drainage  commissioners  a  township  is  assessed  with  benefits 
accruing  to  highways,  such  township  is  not  entitled  to  notice  of  such  report  or  the 
hearing  thereof,  although  such  highways  were  not  described  in  the  petition.  Pleasant 
Tp.  V.  Cook.  160  Ind.  533. 
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If  the  report  of  drainage  commissioners  is  set  aside  and  they  are  directed  to 
make  another  examination  and  report,  thej  may  then  change  the  prior  location  and 
length  of  the  drain  so  as  to  secure  the  best  location.    Turner  v.  Lay,  163  Ind.  103. 

If  a  drainage  petition  asks  for  the  construction  of  lateral  or  branch  drains.  Hut 
commissioners  may  provide  for  the  construction  of  all  such  drains  as  they  nuiy  deem 
necessary.     Goodrich  v.  Stangland,  155  Ind.  279. 

Lands  near  a  county  line  may  be  assessed  for  the  construction  of  a  drain,  although 
the  drain  is  wholly  in  a  county  other  than  the  one  in  which  the  lands  are  situate. 
State  v.  Elliott,  32  App.  606. 

5625.  Locating— Bemoxuitrance — ^Trial — Order— Assessments. — 4.  Af- 
ter the  petition  has  been  referred  to  the  drainage  commissioners,  for  the 
second  time,  with  directions  to  proceed  with  the  work  and  make  their 
final  report,  as  provided  in  the  last  section,  the  commissioners,  in  case 
there  be  no  appeal  or,  in  case  the  petition  be  sustained  on  such  appeal, 
shall,  with  the  engineer,  if  one  has  been  appointed,  as  provided  in  the 
last  section,  proceed  accordingly  and  determine  definitely  the  best  and 
cheapest  method  of  drainage;  the  route,  location  and  character  of  the 
proposed  work,  and  fix  the  same  by  metes  and  bounds,  courses,  distances 
and  description,  grades  and  bench  marks,  including  all  necessary  arms  or 
branches,  so  as  to  provide  for  complete  drainage  of  all  the  lands  to  be 
affected  by  the  proposed  work;  divide  the  drain  or  ditch  into  sections, 
each  not  more  than  one  hundred  feet  in  length ;  compute  and  set  out  the 
number  of  cubic  yards  of  excavation  in  each  section ;  and  assess  the  bene- 
fits or  damages,  as  the  case  may  be,  to  each  separate  tract  of  land  to  be 
affected  and  to  easements  held  by  the  railroad  and  other  corporations,  as 
well  as  to  cities,  towns,  or  other  public  corporations ;  including  any  land, 
rights,  easements  or  water  power  injuriously  affected  and  to  make  report 
to  the  court,  under  oath,  as  directed.  The  drainage  commissioners,  in 
locating  the  line  or  lines  of  work  of  drainage,  may  vary  from  the  line  de- 
scribed in  the  petition  as  they  deem  best,  and  may  fix  the  beginning  or 
outlet  so  as  to  secure  the  best  results ;  they  may  run  the  line  so  as  to  avoid 
all  injury  possible  to  lands,  easements  or  public  grounds  and  so  as  to 
benefit  public  highways  by  using  the  earth  excavated  for  road  beds,  or 
in  any  other  way  they  deem  best :  Provided,  That  in  no  case  shall  they 
change  or  construct  the  work  as  to  sacrifice  the  best  interests  of  such 
work  or  drainage.  They  may  determine  that  the  method  of  drainage  shall 
be  by  removing  obstructions  from  a  natural  or  artificial  watercourse ;  or 
diverting  such  water  course  from  its  channel,  by  deepening,  widening  or 
changing  the  channel  of  such  watercourse;  by  constructing  an  artificial 
channel,  with  or  without  arms  or  branches ;  by  providing  that  such  drain 
shall  be  open  or  tiled  and  covered,  or  partly  open  and  partly  tiled  and 
dug  by  shovel,  dredge  or  otherwise ;  by  constructing  levees  or  dykes ;  or 
by  any  or  all  of  such  methods  combined :  Provided^  That  such  drain  shall 
not  be  located  so  close  to  any  lake  covering  ten  acres  or  more  of  ground 
as  to  lower  the  water  level  of  the  lake,  and  shall  at  no  point  be  nearer 
than  forty  rods  to  the  high  water  mark  of  such  lake,  **  Excepting  only 
where  such  drains  empty  into  such  lakes."    TJpon  the  filing  of  such  re- 
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port,  ten  days,  exclusive  of  the  day  of  filing  and  of  Sundays,  shall  be 
allowed  to  any  person  or  corporation  affected  by  such  drainage,  or  whose 
lands  are  assessed  for  benefits  or  damages,  to  remonstrate  against  the  re- 
port, which  remonstrance  shall  be  sworn  to,  and  may  be  for  any  of  the 
following  causes: 

First.    That  the  report  is  not  made  according  to  law. 

Second.  That  the  location  of  the  drain  or  the  method  of  drainage  is 
not  according  to  law  or  is  not  such  as  will  secure  the  best  results. 

Third.  That  the  cost,  damages  and  expenses  of  the  proposed  drainage 
will  be  more  than  the  benefits  to  the  owners  of  the  lands  likely  to  be 
benefited. 

Fourth.  By  any  person  or  corporation  against  whom,  or  against  whose 
lands  benefits  are  assessed,  that  the  damages  assessed,  to  any  other  per- 
son or  corporation  or  to  the  lands  of  any  other  person  or  corporation, 
specifying  the  same,  are  too  great. 

Fifth.  By  any  person  or  corporation  against  whom,  or  against  whose 
lands,  benefits  are  assessed  that  such  person  or  corporation,  or  the  lands 
of  such  persons  or  corporation,  specifying  the  same,  are  assessed  too 
much,  as  compared  with  other  persons  or  corporations,  or  with  the  lands 
of  other  persons  or  corporations,  specifying  such  other  persons,  corpora- 
tions or  lands. 

Sixth.  By  any  person  or  corporation  against  whom,  or  against  whose 
lands,  benefits  are  assessed,  that  other  persons  or  corporations  or  the 
lands  of  other  persons  or  corporations,  specifying  the  same,  are  assessed 
too  low,  according  to  the  benefits  to  be  received  by  such  other  persons  or 
corporations  or  their  lands. 

Seventh.  By  any  persons  or  corporations  against  whom,  or  against 
whose  lands,  benefits  are  assessed,  that  such  person  or  corporation,  or  the 
lands  of  such  person  or  corporation,  will  not  be  affected,  or  will  not  be 
benefited  to  the  extent  of  the  assessment,  by  the  proposed  work,  if  ac- 
complished. 

Eighth.  By  any  person  or  corporation  in  whose  favor,  or  in  the  favor 
of  whose  lands,  damages  are  assessed,  that  the  damages  assessed  are  in- 
adequate ;  or  by  any  person  or  corporation  injured  by  such  work,  or  whose 
lands  or  other  property  will  be  injured  thereby,  that  no  damages  have 
been  assessed  therefor. 

Ninth.  By  any  person  or  corporation  against  whom,  or  against  whose 
lands,  benefits  are  assessed,  that  such  person  or  corporation,  or  the  lands 
of  such  person  or  corporation,  will  be  damaged  by  the  construction  of  the 
proposed  work. 

If,  upon  the  hearing,  it  be  decided  that  the  first  or  second  of  the  above 
nam.ed  causes  of  remonstrance  is  true,  the  court  may  direct  the  drainage 
commissioners  to  amend  and  perfect  their  report,  or  may,  in  its  discretion 
set  aside  the  report  and  refer  the  matter  again  to  the  commissioners  for  a 
new  report.  In  making  such  order  for  the  amendment  of  the  report  or 
for  a  new  report,  the  court  shall  fix  the  time  and  place  for  the  meeting  of 
the  commissioners  and  when  they  shall  report;  and  when  such  amended 
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report  or  such  new  report  is  made  and  filed  any  person  or  corporation 
affected  thereby,  or  whose  lands  are  affected  thereby,  may  remonstrate 
within  the  time  and  for  the  causes  in  this  section  hereinbefore  provided. 
If  it  be  decided  that  the  third  cause  of  remonstrance  is  true,  the  peti- 
tion shall  be  dismissed  and  the  court  shall  enter  judgment  against  the 
petitioners,  for  all  costs  and  expenses  incurred  from  the  time  of  the  filing 
of  the  petition.  If  any  remonstrance  under  the  fourth,  fifth,  sixth,  sev- 
enth, eighth  or  ninth  cause  of  remonstrance  shall  be  sustained,  the  court 
may  modify  and  equalize  the  assessments  as  justice  may  require,  by  di- 
minishing or  increasing  any  assessments  for  benefits,  or  by  giving  or 
withholding  increasing  or  diminishing  damages.  For  the  purpose  of  so 
ruling  upon  such  causes  of  remonstrance,  and  so  modifying  the  assess- 
ments, all  persons  or  corporations  wlio  are  reported  as  affected,  or  whose 
lands  are  reported  as  affected  or  who  are  named  in  the  petition  as  af- 
fected, or  who  have  appeared  to  the  petition,  shall  be  deemed  to  be  in 
court  for  all  purposes,  by  reason  of  such  appearance  or  by  virtue  of  the 
notice  theretofore  given  them.  If  lands  are  described  or  persons  or  cor- 
porations are  named  in  the  petition  as  affected  by  the  proposed  work, 
and  the  drainage  commissioners  have  not  reported  such  persons,  corpora- 
tions or  lands  as  benefited  or  damaged,  or  have  reported  them  as  neither 
benefited  nor  damaged,  the  court  may,  if  justice  require,  make  assess- 
ments against  or  in  favor  of  such  persons,  corporations  or  lands.  The 
assessments  of  benefits  and  damages,  as  made  by  the  drainage  commis- 
sioners in  the  final  report,  and  as  changed,  equalized  and  confirmed  by 
the  courts,  shall  stand  and  be  adjudged  valid.  If  there  be  no  remon- 
strance, or  if  the  finding  and  judgment  of  the  court  be  against  all  the 
remonstrances;  or  if  the  finding  be  in  favor  of  the  third,  fourth,  fifth, 
sixth,  seventh  or  eighth  causes  of  remonstrances,  and  the  court  can  and 
does  equalize  the  assessments  as  hereinbefore  provided,  it  shall  make  an 
order  approving  the  assessments  as  made  by  the  drainage  commissioners, 
or  as  so  modified  and  equalized  by  the  court,  and  shall  declare  the  pro- 
posed work  established.  The  order  of  the  court  approving  and  confirm- 
ing the  assessments  and  declaring  the  proposed  work  of  drainage  estab- 
lished shall  be  final  and  conclusive,  unless  an  appeal  therefrom  to  the 
supreme  court  be  taken  and  an  appeal  bond  be  filed  within  thirty  days, 
the  court  shall  assign  for  construction  to  the  county  surveyor,  or  any 
other  competent  person,  who  shall  before  entering  upon  his  duties,  take 
and  subscribe  an  oath  of  ofiice  and  give  bond  payable  to  the  State  of 
Indiana,  in  such  sum  as  the  court  shall  require,  conditioned  that  he  will 
honestly  and  faithfully  perform  his  duties,  and  account  for  all  moneys 
that  may  come  into  his  hands  as  such  superintendent  of  construction. 
Assessments  for  the  benefits  shall  be  liens  upon  the  lands  against  which 
they  are  assessed  from  and  after  the  date  of  the  final  approval  of  the  as- 
sessment, except  where  lands  are  not  described  in  the  petition  but  are 
afterwards  described  in  the  report  of  the  drainage  commissioners,  and 
as  to  such  lands  the  assessments  shall  be  liens  from  the  date  of  the  filing 
of  the  report  of  the  commissioners  describing  such  lands.     Such 
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ments  for  benefits,  as  approved  and  confirmed  by  the  court,  shall  be  first 
and  paramount  liens  on  the  lands  against  which  they  are  assessed,  as 
taxes  are  liens.  The  superintendent  of  construction  shall,  as  soon  as  he 
has  been  directed  to  construct  the  work  of  drainage,  make  out  a  notice 
stating  that  the  work  has  been  established  by  the  court,  setting  out  also 
the  several  assessments  to  the  several  tracts  of  land,  persons  or  corpora- 
tions, as  confirmed  by  the  court,  and  cause  such  notice  to  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  lands  are  situated. 
Whenever  any  assessment  has  been  satisfied,  as  provided  in  section  five  of 
this  act,  it  shall  be  the  duty  of  the  superintendent  to  enterv  satisfaction 
of  the  lien  thereof  on  such  record ;  and  in  case  bonds  are  issued,  as  pro- 
vided in  section  six,  it  shall  be  his  duty  to  enter  on  the  margin  of  such 
record  the  words  '* bonds  issued,''  which  entry  shall  have  the  effect  to 
transfer  the  record  of  the  lien  of  any  such  assessments  to  the  drainage 
duplicate  in  the  office  of  the  county  treasurer.  Should  such  superin- 
tendent fail  to  enter  such  satisfactions  the  court,  by  order  duly  entered, 
shall  direct  the  clerk  to  make  such  entry  of  satisfaction  in  the  recorder's 
office.  Such  superintendent  shall  be  liable  on  his  official  bond  to  any  per- 
son interested  for  such  failure  of  duty. 

See  notes  to  section  5625,  Burns'  R.  S.  1901. 

Persons  who  remonstrate  against  the  report  of  drainage  commissioners  within  ten 
days  after  the  filing  of  such  report,  can  not  withdraw  their  names  from  such  remon- 
strance after  such  ten  days  have  expired.    Hinchman  v.  Wilson,  156  Ind.  476. 

If  a  remonstrance  is  not  filed  within  the  time  fixed  hy  statute,  the  court  may  refuse 
to  permit  such  filing  after  the  expiration  of  such  time,  or  may  strike  out  a  remon- 
strance that  is  filed  too  late.    Keiser  v.  Mills,  162  Ind.  366. 

If  a  portion  of  the  remonstrators  reduce  their  assessments  more  than  ten  per  cent., 
a  joint  motion  hy  all  the  remonstrators  to  tax  all  the  costs  of  the  trial  against  the 
petitioners  is  properly  overruled.    Bolt  v.  Ward,  156  Ind.  382. 

If  a  remonstrator  dies  after  judgment  hut  before  an  appeal  is  taken  to  the  supreme 
court  the  heirs  of  such  remonstrator  must  be  made  parties  to  the  appeal.  Rich  Grove 
Tp.  V.  Emmett,  163  Ind.  560. 

5626.    Superintendent — Construction — Collecting  assessments. — 5.  The 

superintendent  of  construction  charged  with  the  execution  of  the  work, 
out  of  the  funds  collected  from  the  assessments  made  and  confirmed  as 
provided  in  the  last  section  shall  pay  all  costs  of  drainage  not  otherwise 
adjudged,  and  all  the  expenses  incident  to  the  construction  of  the  work, 
including  the  reasonable  attorney's  fees  of  the  petitioner  or  petitioners 
in  the  preparation  and  presentation  of  the  petition,  the  establishment  of 
the  work  and  other  services  rendered  in  such  work  of  drainage,  and  shall 
also  pay  such  other  costs  and  expenses  as  the  court  shall  deem  proper, 
not,  however,  to  include  the  costs  of  giving  notice,  which  in  aU  cases 
shall  be  paid  by  the  petitioner  or  petitioners:  Promdedy  moreover,  That 
no  claim  for  costs  or  expenses,  except  payments  on  the  contract  for  con- 
structing the  work  shall  be  paid  until  such  claim  is  allowed  by  the  court. 
All  costs  not  taxable  to  the  petitioner  or  petitioners,  remonstrants  or  ap- 
pellants, shall,  in  the  first  instance,  be  paid  out  of  the  county  treasury, 
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and  shall  be  refunded  to  the  county  by  the  superintendent  of  construc- 
tion out  of  the  first  moneys  collected  by  him ;  next  in  order  he  shall  pay 
all  awards  of  damages  caused  by  the  drainage  and  thereafter  he  shall 
pay  to  the  contractor  such  sums  as  shall  from  time  to  time  become  due 
under  the  terms  of  the  contract,  reserving,  however,  twenty  per  cent, 
thereof,  which  shall  be  due  and  payable  only  on  the  completion  and  ap- 
proval of  the  work.  For  the  purpose  of  raising  funds  for  making  such 
payments,  the  superintendent  shall  collect  of  the  assessments  of  benefits 
reported  by  the  drainage  commissioners,  and  adjudged  by  the  court,  such 
sums  as  may  be  necessary  therefor,  not  exceeding  the  whole  amount  of 
benefits  assessed  against  any  tracts,  and  require  the  same  to  be  paid  to 
him  in  installments  not  exceeding  ten  per  cent,  per  month,  at  such  times 
and  at  such  places  as  he  shall  fix,  after  thirty  days'  notice  thereof  given 
by  one  publication  in  a  newspaper  of  general  circulation  published  in  the 
county  in  which  the  lands  are  situated.  The  superintendent  of  construc- 
tion shall,  on  demand  of  any  person  interested  or  proposing  to  bid  on 
such  work,  furnish  a  statement  of  the  computation  of  the  number  of 
cubic  yards  of  excavation,  or  filling,  as  the  case  may  be^  in  each  station, 
as  reported  by  the  drainage  commissioners ;  and  shall,  after  giving  notice 
for  bids,  by  two  publications,  once  each  week,  for  two  successive  weeks 
in  a  newspaper  of  general  circulation  published  in  each  county  where 
lands  assessed  as  benefited  are  situated,  the  last  of  which  publications 
shall  be  ten  days  before  the  day  fixed  for  receiving  such  bids,  proceed  to 
let  the  work,  by  contract,  to  the  lowest  and  best  bidder  or  bidders.  Such 
contractor  shall  give  bond  to  the  approval  of  the  superintendent,  for  the 
performance  of  his  contract,  and  that  he  will  pay  aU  damages  caused  by 
failure  to  do  so,  which  may  be  recovered  in  any  court  of  competent  juris- 
diction. Any  person  furnishing  labor  or  material  to  such  contractor  or 
to  any  subcontractor,  or  furnishing  board  or  lodging  to  the  employes  of 
such  contractor  or  subcontractor,  in  the  construction  of  such  work,  and 
failing  to  receive  compensation  therefor,  shall  have  a  right  of  action  on 
such  bond  for  the  amount  found  due  him.  Should  any  person  who  has 
been  awarded  such  contract  fail  or  refuse  to  construct  such  work  within 
the  time  or  according  to  the  specifications  provided  for  in  the  contract, 
or  should  it  be  manifest,  before  the  expiration  of  such  time,^  that  such 
person  would  not  complete  the  work  within  the  time  limited  or  in  the 
manner  specified,  the  superintendent  may  annul  the  contract  and  let  the 
work  again  to  the  lowest  and  best  bidder,  and  after  giving  notice  as  pro- 
vided on  receiving  the  first  bids.  Such  former  bidder,  so  in  default,  shall 
not  again  become  a  bidder  for  such  work,  but  he  shfdl  be  allowed  on  his 
contract  a  fair  price  for  the  work  which  he  has  done  up  to  the  time  of  the 
annulment  of  his  contract,  less  costs  of  readvertising  and  other  costs  oc- 
casioned by  such  default,  and  less  also  the  excess,  if  any,  of  the  cost  of 
construction  under  the  second  contract  above  the  amount  of  his  contract, 
which  amount  to  be  paid  him  shall  be  determined  by  the  court.  The 
superintendent  of  construction  shall  collect  the  assessments  hereinbefore 
provided  for  or  such  part  thereof  as  may  by  him  be  deemed  necessary, 
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for  the  payment  of  the  costs  and  expenses  of  the  work.  If  any  such  as- 
sessments is  not  paid  in  the  amount  and  at  the  time  by  him  required,  he 
shall  make  his  certificate  showing  the  amount  of  the  assessment  against 
any  tract,  and  the  default  in  its  payment  as  required,  and  shall  file  the 
same  with  the  auditor  of  the  county  in  which  said  tract  is  situated;  and 
thereupon  the  auditor  shall  place  such  amount,  together  with  ten  per 
cent,  penalty  for  the  default,  upon  the  tax  duplicate  to  be  collected,  as 
state  and  county  taxes  are  collected  at  the  next  ensuing  date  for  the 
semiannual  payment  of  taxes.  If  such  assessments  and  penalty  are  not 
thjen  paid,  an  additional  penalty  of  five  per  cent,  shall  be  added,  and  the 
land  shall  be  sold  for  such  assessment,  penalty  and  interest  therein,  at  six 
per  cent,  from  the  date  of  last  default  to  the  date  of  sale,  as  lands  are  sold 
for  the  nonpayment  of  delinquent  taxes,  and  redemption  from  such  sale 
may  be  had  in  the  same  manner,  during  the  same  time  and  on  the  same 
terms  as  provided  by  law  for  the  redemption  of  lands  sold  for  delinquent 
taxes.  Any  assessment  made  against  any  township,  city  or  town,  by  rea- 
son of  benefits  to  any  highway,  street  or  public  grounds,  or  for  other 
benefit  to  such  corporation,  shall  be  paid  out  of  the  general  funds  of  such 
township,  city  or  town,  as  the  case  may  be ;  and  the  provisions  of  the  next 
section  as  to  the  issue  of  drainage  bonds  shall  have  no  application  to  as- 
sessments against  such  corporations. 

See  notes  to  section  5626,  Burns*  R.  S.  1901. 

If  a  drain  is  established  along  a  natural  watercourse,  the  county  and  township  au- 
thorities can  not  be  compelled  to  remove  bridges  over  such  watercourses  so  that 
machines  may  be  used  in  constructing  such  drain.    State  v.  Board,  157  Ind.  96. 

If  owners  of  land  assessed  for  drainage  benefits  are  not  named  in  the  petition 
nor  made  parties  to  the  drainage  proceedings,  the  assessment  against  such  land  can 
not  be  enforced.    Hunt  v.  State,  26  App.  518. 

Lands  located  in  the  county  adjoining  the  one  in  which  a  drain  is  constructed 
may  be  assessed  with  benefits  for  the  construction  of  the  drain.  State  v.  Elliott,  32 
App.  605. 

If  a  commissioner  appointed  to  construct  a  drain  fails  to  complete  the  same,  and 
proceedings  are  instituted  to  compel  him  to  perform  his  duty,  expenses  incurred  by 
such  commissioner  over  such  controversy  can  not  be  retained  by  him  out  of  assess- 
ments collected.    Carter  v.  Buller,  159  Ind.  52. 

The  court  is  not  bound  to  allow  a  commissioner  who  superintends  the  construc- 
tion of  a  drain  the  full  amount  claimed  by  him,  although  such  commissioner  is  the 
only  person  who  testifies  as  to  the  correctness  of  the  claim.  Carter  v.  Buller,  159 
Ind.  52. 

6627.  Bonds— When  and  how  issued  and  paid. — 6.  In  all  cases  where 
the  contract  price  for  the  construction  of  any  work  or  drainage,  as  pro- 
vided for  in  this  act,  shall  exceed  the  sum  of  five  thousand  dollars,  drain- 
age bonds  may  be  issued  to  procure  funds  for  the  payment  of  the  costs 
of  such  construction,  provided  the  owners  of  two-thirds  in  acreage  of  the 
lands  assessed  for  benefits  shall  within  thirty  days  from  the  establish- 
ment of  the  work  and  approval  of  the  assessments  of  benefits  and  dam- 
ages file  their  written  request  therefor  with  the  superintendent  of  con- 
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struction.  In  such  written  request  such  land  owners  shall  agree  that  in 
consideration  of  the  right  to  pay  his  assessment  in  ten  yearly  install- 
ments he  will  not  make  any  objection  to  any  illegality  or  irregularity,  if 
any,  in  the  proceedings  up  to  and  including  the  letting  of  the  contract 
and  the  issuing  of  such  bonds  and  that  he  will  pay  such  assessments  with 
interest  as  the  same  become  due.  The  filing  of  such  requests  and  the 
issue  of  bonds,  if  any  there  should  be,  shall  in  no  manner  affect  the  col- 
lection of  assessments  from  land  owners  and  others  assessed  for  benefits 
who  have  not  filed  requests  for  the  issue  of  bonds,  and  as  to  them  the  col- 
lection of  assessments  provided  for  in  the  last  section  shall  be  made  as  if 
no  bonds  were  issued ;  and  bonds  shall  be  issued  to  cover  only  so  much  of 
the  cost  of  the  work  as  is  apportioned  to  the  lands  of  those  who  have  filed 
requests  therefor,  and  shall  be  liens  only  on  such  lands  and  payable  only 
out  of  the  assessments  made  thereon.  Such  apportionment  shall  be  made 
as  follows :  The  superintendent  of  construction  shall  carefully  ascertain 
the  total  original  cost  of  the  work  of  drainage,  including  all  damages 
awarded  to  the  owners  of  lands  and  all  incidental  expenses  and  shall  ap- 
portion such  total  cost  and  expenses  to  the  several  tracts  of  land  and  par- 
ties assessed  for  benefits  in  proportion  to  the  assessments  for  benefits  not 
in  any  case  exceeding  such  benefits.  Thereupon  the  superintendent  shall 
report  all  such  facts  to  the  court  or  the  judge  thereof  in  vacation,  together 
with  all  such  requests  for  bonds  and  waivers  of  irregularities  by  land 
owners,  which  report  the  court  or  judge  shall  examine,  and,  if  found  cor- 
rect, shall  approve,  whereupon  such  report  and  requests  and  waivers, 
with  such  approval,  shall  be  entered  in  full  in  the  order  book  of  the  court, 
and  a  certified  copy  of  such  entry  shall  be  made  by  the  clerk  and  deliv- 
ered to  the  auditor  of  each  county  in  which  lands  are  located  for  which 
the  owners  have  requested  the  issue  of  bonds,  which  certified  copies  shall 
be  filed  by  such  auditors  and  laid  before  their  respective  boards  of  com- 
missioners at  their  next  ensuing  session.  Each  board  of  commissioners, 
at  such  ensuing  monthly  session  after  the  filing  of  such  transcript,  shall 
direct  the  county  auditor  to  prepare  an  assessment  sheet  or  drainage 
duplicate  showing  the  total  amount  of  costs  apportioned  to  all  the  par- 
cels of  land  for  which  the  owners  request  the  issue  of  bonds,  with  proper 
columns  for  the  payment  of  installments  and  interest.  And  such  auditor 
shall  assess  ratably  from  year  to  year  upon  such  lands  a  sum  sufficient  to 
pay  such  bonds  and  interest  as  they  severally  mature.  The  first  of  such 
assessments  shall  be  due  and  payable  at  the  semiannual  payment  of  taxes 
next  following  the  letting  of  the  contract,  and  the  remaining  assessments 
on  the  same  day  each  year  thereafter  for  nine  successive  years,  with  inter- 
est at  six  per  cent,  per  annum,  payable  semiannually,  on  all  unpaid  as- 
sessments. Such  assessments  and  interest  shall  be  collected  by  the 
county  treasurer  as  state  and  county  taxes  are  collected,  and  shall  be  sub- 
ject to  the  same  penalties  in  case  of  nonpayment  when  due ;  and  all  laws 
for  the  collection  of  delinquent  taxes  and  for  the  sale  of  lands  for  taxes 
and  redemption  from  such  sale  shall  apply  equally  to  the  collection  of 
such  assessments.     Any  land  owner  desiring  to  relieve  his  lands  of  the 
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lien  of  such  costs  of  drainage  may  at  any  time  pay  the  whole  amount  of 
unpaid  installments  with  all  interest  to  accrue  thereon  until  the  maturity 
of  such  bonds  respectively.  The  treasurer  shall  receipt  for  any  payment 
on  such  installments  and  mark  such  payment  on  the  duplicate,  as  in  the 
case  of  payment  of  taxes ;  and  any  such  payment  shall  be  a  release  of  the 
lien  of  such  cost  and  of  the  assessment  for  such  drainage  to  the  extent  of 
such  payment.  As  soon  as  such  drainage  duplicate  is  so  prepared  the 
board  of  county  commissioners  of  each  county  shall  issue  the  bonds  of 
the  county  to  the  amount  of  the  cost  of  drainage  so  placed  upon  the  dupli- 
cate for  collection  in  such  county.  The  bonds  shall  be  numbered  consecu- 
tively and  shall  be  in  denomination  of  one  hundred  dollars  or  any  multi- 
ple thereof,  except  that  one'  bond  may  be  for  less  than  one  hundred  dol- 
lars. One-tenth  of  such  bonds  as  near  as  may  be,  shall  fall  due  and  be 
payable  on  the  first  day  of  June  or  December,  as  the  case  may  be,  follow- 
ing the  next  succeeding  semi-annual  payment  of  taxes,  and  one-tenth  of 
such  bonds,  as  near  as  may  be,  shall  fall  due  on  the  same  day  every  year 
thereafter,  for  nine  successive  years.  All  such  bonds  shall  bear  interest 
from  the  date  of  letting  the  contra^  for  such  drainage  until  the  bonds 
are  paid,  respectively,  at  six  per  cent,  per  annum,  payable  semiannually 
on  the  first  day  of  June  and  the  first  day  of  December  each  year.  They 
shall  show  on  their  face  for  what  purpose  they  are  issued,  and  shall  be 
payable  out  of  collections  made  on  such  assessments  and  not  otherwise. 
Upon  the  signing  of  such  bonds  by  the  county  commissioners  and  attesta- 
tion thereof  by  the  county  auditor  they  shall  be  turned  over  to  the  county 
treasurer,  who  shall  receipt  to  the  auditor  therefor.  Thereupon  the 
treasurer  shall  give  notice  by  publication  once  in  a  newspaper  of  general 
circulation  published  in  the  county  and  by  posting  a  copy  of  such  notice 
at  the  door  of  the  court  house,  that  at  the  office  of  such  county  treasurer, 
on  and  after  the  hour  of  ten  o  'clock  a.  m.  on  a  day  to  be  named  not  less 
than  twenty  days  thereafter,  the  treasurer  will  proceed  to  sell  such  bonds 
at  not  less  than  their  par  value  to  the  highest  and  best  bidder  for  cash : 
Provided^  however,  That  in  lieu  of  selling  such  bonds,  as  herein  provided, 
the  county  commissioners  by  order  of  record  to  that  effect,  may  direct 
that  the  bonds  shall  be  exchanged  at  par  and  held  by  the  county  treas- 
urer for  auy  unloaned  school  funds  as  other  unused  funds  held  in  the 
county  treasury ;  in  which  case  the  assessments  and  interest  collected  for 
the  payment  of  such  bonds  shall  be  paid  into  and  credited  to  the  fund  so 
used  in  their  purchase.  The  proceeds  of  such  bonds  shall  be  drawn  out 
of  the  county  treasury  only  on  the  warrant  of  the  auditor  upon  the  cer- 
tificate of  the  superintendent  in  payment  of  the  cost  of  construction  of 
such  drainage  and  expenses  incident^^hereto.  In  case  the  bonds  sell  at 
a  premium  the  aggregate  amount  of  such  premium  shall  be  apportioned 
pro  rata  to  the  several  assessments  for  cost  against  the  respective  parcels 
of  land,  and  the  amount  thus  apportioned  to  each  parcel  shall  operate 
as  a  payment  to  that  extent  of  the  first  maturing  installment. 

6628.    Account — Report — Suits — Liens. —  7.     The    superintendent    of 
construction  of  eVery  work  of  drainage  shall  keep  an  account  of  all  mon- 
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eys  collected  and  paid  out  by  him  in  relation  to  such  work,  and  shall  take 
vouchers  for  all  sums  paid  out.  He  shall  also  keep  an  account  of  the  time 
occupied  by  him  in  the  performance  of  his  duties,  and  whenever  he  shall 
be  engaged  in  two  or  more  works  on  the  same  day  he  shall  divide  such 
day  among  such  works  in  proportion  to  the  time  devoted  to  each.  He 
shall,  at  least  once  in  six  months,  make  to  the  court  under  oath  a  full 
report  of  all  matters  relating  to  any  such  work ;  and  the  court  shall  allow 
him  for  his  services  three  dollars  per  day  for  the  time  actually  and  neces- 
sarily employed  by  him  therein.  Such  superintendent  shall  at  all  times 
be  under  the  control  and  direction  of  the  court;  and  for  any  failure  to 
obey  the  orders  of  the  court  he  shall  forfeit  all  compensation  due  him 
and  be  dealt  with  summarily  as  for  contempt,  and  may  be  removed  by  the 
court.  Suit  may  also  be  brought  upon  his  bond  in  the  name  of  the  state 
for  any  failure  of  duty,  and  the  amount  recovered  shall  be  applied  in 
payment  of  the  cost^  and  expenses  of  the  construction  of  the  work.  The 
court  may  at  any  time  discharge  the  superintendent  and  appoint  another 
in  his  place.  All  laborers  and  other  persons  who  shall  perform  any  ser- 
vice or  furnish  any  materials  in  the  construction  of  any  work  under  the 
provisions  of  this  act  shall  have  a  lien  upon  the  fund  raised  for  the  con- 
struction of  the  same ;  and  upon  notice  in  writing,  of  the  amount  due  and 
what  the  same  is  for,  filed  with  the  county  treasurer,  such  treasurer  shall 
withhold  payment  to  the  contractor  on  any  warrant  drawn  in  his  favor, 
to  any  amount  sufficient  to  satisfy  such  lien,  until  the  same  is  adjusted; 
and  in  case  of  disagreement  between  the  contractor  and  the  person  claim- 
ing such  lien,  as  to  the  amount  or  validity  thereof,  the  court,  on  motion 
of  the  superintendent,  contractor  or  person  claiming  the  lien,  shall  deter- 
mine such  matter.  On  failure  to  comply  with  the  foregoing  provisions 
the  superintendent  shall  be  liable  on  his  bond  for  any  sum  improperly 
paid  over  to  the  contractor.  Should  any  funds  remain  after  the  payment 
of  the  costs  of  the  construction  of  the  work  of  drainage  and  expenses  con- 
nected therewith,  the  same  shall  be  distributed,  pro  rataj  according  to  the 
amount  paid  by  the  owners  of  the  lands  and  the  corporations  assessed  for 
such  work. 

See  notes  to  section  5628,  Burns'  R.  S.  1901. 

5629.  Construction  of  act — Supplemental  petition. — 8.  This  act  shall 
be  liberally  construed  to  promote  the  drainage  of  wet  or  overflowed  lands; 
and  the  collection  of  assessments  shall  not  be  defeated  by  reason  of  any 
defect  in  the  proceeding  occurring  prior  to  the  judgment  of  the  court 
approving  and  confirming  the  assessment  of  benefits  and  damages  and 
ordering  the  work  established,  provided  only  the  court  had  juris- 
diction, but,  such  judgment  shall  be  conclusive  that  all  prior  pro- 
ceedings were  regular  and  according  to  law ;  nor  shaU  any  person,  at  any 
stage  of  the  proceedings,  be  permitted  to  take  advantage  of  any  error, 
defect  or  informality  which  does  not  directly  affect  himself;  and  should 
the  court  deem  it  just  to  release  any  person  of  any  liability,  or  to  modify 
his  assessment,  such  act  of  the  court  shall  in  no  manner  affect  the  rights 
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or  liabilities  of  any  other  person.  Should  it  appear  at  any  time  that  the 
assessment  of  benefits  at  any  time  is  insufficient  to  complete  the  work, 
and  pay  expenses  in  connection  therewith,  the  superintendent  of  construc- 
tion may  file  his  petition  asking  the  court  for  an  additional  assessment. 
Five  days'  notice  of  the  filing  of  such  petition  shall  be  given  to  every  per- 
son or  corporation  assessed  for  such  work,  or  to  the  attorney  of  record 
of  such  person  or  corporation,  which  notice  shall  be  given  and  served  in 
the  same  manner  as  the  notice  of  the  filing  of  the  original  petition.  On  or 
before  the  expiration  of  such  five  days'  notice  any  person  interested  may 
file  any  answer  or  objection  to  such  petition.  The  court  after  the  expira- 
tion of  such  time  or  after  hearing  the  answer  or  objection,  if  one  be  filed 
and  if  satisfied  of  the  necessity  therefor,  may  make  an  additional  assess- 
ment on  all  the  lands  originally  assessed  as  benefited  and  in  proportion  to 
such  original  assessments  and  the  same,  or  so  much  thereof  as  may  be 
necessary,  shall  be  first  liens  upon  the  lands  against  which  they  are  as- 
sessed and  shall  be  collected  as  hereinbefore  provided  in  case  of  the  orig- 
inal assessments.  The  superintendent  of  construction  or  any  person  inter- 
ested in  such  work  may  also  file  with  the  court  a  supplemental  petition 
showing  that  lands  not  assessed  for  benefits  or  damages  are  affected,  as 
the  petitioner  believes,  by  such  drainage,  whether  such  lands  are  or  are 
not  described  in  the  petition  or  in  either  report  of  the  drainage  conmiis- 
sioners.  Notice  of  such  supplemental  petition  shall  be  given  as  provided 
in  case  of  the  filing  of  the  original  petition.  The  court  shall  refer  such 
supplemental  petition  to  the  drainage  commissioners  to  report  thereon; 
and  all  proceedings  may  be  had  thereon  and  orders  and  decrees  made  in 
relation  thereto,  including  the  construction  of  additional  arms  or  branches 
as  if  it  were  an  original  petition;  but  the  proceedings  thereon  shall  not 
affect  the  original  petition,  unless  the  court  for  good  cause  shall  order 
the  petitions  consolidated.  Any  such  order,  however,  shall  not  hinder  or 
delay  the  original  work  or  drainage. 
See  notes  to  section  6629,  Burns'  R.  S.  1901. 

5630.  Petition  to  comity  conunissionerB — ^Proceedings. — ^9.  When  any 
proposed  work  of  drainage  and  the  lands,  highways,  easements,  public 
grounds  and  cities,  towns  or  townships  to  be  affected  thereby  are  wholly 
with  [in]  one  county  the  petitioner  or  petitioners  for  such  drainage,  instead 
of  applying  for  the  same  to  the  circuit  or  superior  court  as  provided  in 
section  two  of  this  act,  may  apply  therefor  by  petition  to  the  board  of 
commissioners  of  such  county  at  any  regular  monthly  session  of  such 
county  board,  and  all  provisions  hereinbefore  made  as  to  such  petitions; 
notice  of  the  hearing  thereof,  demurrer,  pleading  or  motion  in  relation 
thereto,  hearing  thereof,  dismissal  or  amendment  of  the  petition  and  refer- 
ences to  the  drainage  commissioners  appointment  and  duties  of  engineers, 
preliminary  report  of  the  drainage  commissioners,  remonstrance  and  ex- 
ceptions thereto  and  action  and  ruling  therein ;  reference  again  of  the  pe- 
tition to  the  drainage  commissioners  for  a  final  report,  action  on  such 
final  report,  allowance  and  payment  of  claims,  and  all  other  matters  in 


Digitized  by 


Gpogle 


§    6630  DRAINAGE.  712 

relation  to  such  work,  shall  be  had  and  conducted  as  far  as  applicable  by 
and  under  direction  of  such  board  of  county  commissioners,  as  herein- 
before provided  for  the  circuit  or  superior  court  when  application  for 
such  drainage  is  made  to  such  circuit  or  superior  court,  except  as  pro- 
vided in  this  section.  Appeal  from  the  action  of  the  county  board  on  the 
preliminary  report  of  the  drainage  commissioners  may  be  taken  to  the 
circuit  or  superior  court  of  the  county  within  the  time  and  in  the  manner 
provided  in*  section  three  of  this  act  in  case  of  appeal  from  the  action  of 
the  circuit  or  superior  court  to  the  supreme  court,  and  a  like  appeal,  taken 
within  like  time  and  in  like  manner,  may  be  had  to  the  supreme  court 
from  the  decision  of  the  circuit  or  superior  court  on  the  appeal  from  the 
board.  On  the  making  of  the  final  report  of  the  drainage  commissioners 
remonstrances  may  be  made  thereto  and  action  had  by  the  board  thereon 
as  provided  in  case  of  consideration  of  such  final  report  by  the  circuit  or 
superior  court,  when  the  petition  is  filed  in  such  court ;  and  from  the  de- 
cision of  the  board  on  such  last  report  there  may  be  an  appeal  as  herein- 
before provided  to  the  circuit  or  superior  court.  In  any  appeal  the  re- 
ports of  the  drainage  commissioners  shall  be  prima  facie  evidence*  of  the 
facts  stated  in  such  reports,  whether  before  the  board  of  commissioners, 
in  the  circuit  or  superior  court  or  in  the  supreme  court.  If  the  assess- 
ments are  confirmed  and  the  work  of  drainage  established,  the  board  shall 
refer  the  same  to  a  superintendent  of  construction,  who  shall  qualify,  give 
bond  and  proceed  to  the  collection  of  assessments  and  the  construction 
of  the  work,  as  hereinbefore  provided  in  sections  five  and  seven  of  this 
act.  The  county  auditor,  in  case  of  the  filing  of  a  petition  for  drainage 
before  the  county  board,  shall  perform  all  the  duties  provided  to  be  per- 
formed by  the  clerk  of  the  circuit  court  when  such  petition  is  filed  in  the 
circuit  court  or  superior  court,  and  the  board  of  commissioners,  in  case 
of  the  filing  of  such  petition  before  the  board  is  given  all  the  powers  and 
required  to  perform  all  the  duties  in  regard  to  such  work  of  drainage,  so 
far  as  the  same  are  applicable,  that  have  hereinbefore  been  prescribed  for 
the  circuit  or  superior  court  save  and  except  such  board  shall  have  no 
jurisdiction  over  any  work  of  drainage  where  any  part  thereof  or  any 
lands  to  be  affected  thereby  are  situated  in  another  county;  and  except 
also  that  such  county  board  in  case  such  work  is  done  under  the  direction 
of  the  board,  shall  have  no  power  to  issue  drainage  bonds,  as  provided 
for  in  section  six  of  this  act,  but  in  such  case  the  collections  on  assess- 
ments shall  be  made  and  the  costs  and  expenses  of  such  drainage  paid  as 
provided  for  in  section  five  of  this  act,  and  not  otherwise.  The  board  of 
county  commissioners  shall  have  no  power  to  construct  any  work  of 
drainage  except  in  pursuance  of  the  provisions  of  this  act.  "Whenever  it 
shall  appear  by  the  statements  in  a  petition  for  drainage  filed  under  pro- 
visions of  this  section,  that  the  same  if  constructed  will  not,  with  all  its 
branches,  exceed  two  miles  in  length,  and  will  not  cost  to  exceed  three 
hundred  dollars  exclusive  of  the  tile  that  may  be  used  therein,  and  that 
the  surveyor  of  the  county  is  not  interested  therein,  or  related  to  the  par- 
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ties  likely  to  be  aflfected  thereby,  the  auditor  of  the  county  shall  refer  the 
same  at  once  to  thfe  surveyor  of  the  county,  and  it  shall  be  his  duty  to  in- 
vestigate and  report  therein  to  the  auditor  of  such  county  within  thirty 
days,  and  in  so  doing  he  shall  perform  and  have  all  the  duties  and  powers 
granted  by  this  act  to  engineers,  drainage  commissioners  and  viewers  in 
drainage  proceedings.  Upon  the  filing  of  such  report,  the  auditor  shall 
issue  a  notice  to  each  land  owner  named  therein,  in  which  he  shall  set 
forth  in  proper  blanks: 

First.    A  general  description  of  the  route  of  said  ditch. 

Second.    The  names  of  the  land  owners  named  therein. 

Third.  A  general  description  of  such  owner's  land  and  the  amount 
such  land  is  assessed  for  benefits  or  damages. 

Fourth.  The  day  when  the  same  will  be  heard  by  the  board  of  com- 
missioners, which  shall  be  at  the  next  ditch  day,  by  the  rules  of  such 
board  that  it  is  not  less  than  fifteen  days  after  such  report  is  filed  with 
the  auditor.  If  the  petitioner  ask  to  serve  such  notices  he  may  do  so, 
but  if  he  fails  to  call  within  three  days  after  the  filing  of  such  report 
therefor  or  if  he  fails  to  serve  the  same,  they  shall  be  delivered  to  the 
sheriff  of  the  county  where  such  land  owners  reside,  and  such  sheriff  shall 
immediately  serve  the  same  as  summons  is  served  in  civil  actions,  the  cost 
thereof  to  be  taxed  to  the  petitioner  as  a  part  of  the  expense  to  be  p»id 
by  him  in  said  matter.  Upon  the  day  set  for  the  hearing  if  the  board  of 
commissioners  find  that  all  persons  named  in  said  report  have  been  noti- 
fied thereof  more  than  ten  days  prior  to  such  day,  they  shall  proceed  to 
hear  the  same,  and  in  so  doing  shall  have  power  to  hear  and  determine 
said  matter  the  same  as  is  granted  in  such  proceedings  to  the  circuit  court 
and  make  such  changes  in  plan  of  said  work  and  to  change  and  modify 
the  assessments  of  benefits  and  damages  as  is  granted  to  said  court  in 
this  act.  And  every  land  owner  shall  have  the  right,  and  it  shall  be  his 
duty,  to  file  such  objection  thereto  as  might  or  could  be  done  in  such  pro- 
ceedings in  the  other  sections  of  this  act.  If  any  land  owner  shall  be  dis- 
satisfied with  the  judgment  of  such  board,  he  shall  have  the  right  to  ap- 
peal therefrom  in  the  same  manner  that  appeals  are  taken  from  other  de- 
cisions of  such  board ;  and  the  court  to  which  such  appeal  is  taken  shall 
have  the  power  to  hear  and  determine  such  matters  as  if  it  originated  in 
such  court.  At  all  of  such  hearings  the  report  of  the  surveyor  shall  be 
evidence  of  the  fact  therein  stated,  and  the  burden  of  changing  such  re- 
port shall  be  upon  the  remonstrant.  Such  ditch  shall  be  constructed  and 
repaired  in  the  same  manner  as  in  the  act  provided  for  the  construction 
and  repair  of  other  ditches.  If  it  shall  appear  to  the  board  that  notice  has 
not  been  given  to  all  persons  affected  as  hereinto  provided,  the  hearing 
of  «uch  matter  shall  be  continued  till  they  shall  have  received  notice  when 
such  matter  shall  be  heard,  and  if  it  appears  by  affidavit  at  any  time  that 
any  land  owner  is  a  non-resident  of  the  state,  or  his  residence  is  unknown, 
the  auditor  of  said  county  shall  give  notice  of  such  matter  in  the  same 
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way  and  for  the  same  time  that  notices  are  given  to  non-residence  [resi- 
dents] in  civil  actions  in  the  circuit  court. 

See  sections  6655-5680,  Burns'  R.  S.  1901,  and  notes. 

By  the  act  of  February  28,  1903,  AcU  1903,  p.  120,  and  the  act  of  March  7,  1903, 
Acts  1903,  p.  186,  new  statutes  and  amending  statutes  were  enacted  concerning  the 
construction  of  drains  under  the  authority  of  county  commissioners,  but  sudi  acts 
are  deemed  repealed  by  this  act. 

See  sections  5644-5649,  for  act  protecting  fresh  water  lakes. 

County  boards  have  power  to  order  the  construction  of  public  drains  over,  along; 
and  across,  the  rights  of  way  of  railroad  companies.  Baltimore  Ry.  Co.  v.  Board, 
156  Ind.  260. 

Construction  of  section  5655  et  seq..  Bums'  R.  8.  1901,  conferring  power  up<m 
county  commissioners  to  establish  and  construct  drains.  Strayer  v.  Taylor,  163  Ind. 
230. 

When  lands  are  not  accurately  described  in  proceedings  for  the  construction  of 
drains,  such  misdescriptions  may  be  corrected  after  the  drain  is  constructed.  Ager  v. 
State,  162  Ind.  538. 

A  petition  for  the  establishment  of  a  drain  will  not  be  held  insufficient  when  firvt 
attacked  on  appeal  to  the  supreme  court,  unless  there  is  a  total  absence  of  an  aTer- 
ment  of  some  fact  required  by  law  to  be  stated.  Shoemaker  v.  Williamson,  156 
Ind.  384. 

When  the  principal  object  of  a  work  is  the  construction  of  a  levee,  a  county  board 
can  not  order  such  work  done  in  connection  with  the  construction  of  a  drain.  Boyae 
V.  Evansville  R.  R.  Co.  160  Ind.  592. 

Interested  parties  may  set  forth  in  a  remonstrance  against  the  establishment  of 
a  drain  any  legal  objection  to  the  proposed  work  as  a  whole,  or  an  objection  to  a 
particular  assessment  of  benefits  or  damages.  TMttipo  v.  Beaver,  155  Ind.  652; 
Makeever  v.  Martindale,  156  Ind.  655. 

If  a  remonstrance  is  filed  against  the  report  of  viewers  and  reviewers  are  ap- 
pointed, the  remonstrator  need  not  remonstrate  against  the  report  of  the  reviewers 
in  order  to  appeal  and  have  his  objections  tried  in  the  circuit  court.  Inwood  v. 
Smith,  156  Ind.  687. 

If  a  remonstrator  does  not  file  a  bond  to  cover  costs  and  expenses  as  provided  by 
statute,  his  remonstrance  may  be  disregarded  and  no  issue  will  be  presented  on  an 
appeal  by  him.    Makeever  v.  Martindale,  156  Ind.  656. 

If  reviewers  report  against  the  public  utility  of  a  proposed  drain  and  the  pro- 
ceeding is  dismissed,  no  appeal  will  lie  from  the  order  of  dismissal.  Oathout  v.  Sea- 
brooke,  159  Ind.  529. 

When  a  board  of  commissioners  acquires  jurisdiction  in  drainage  proceedings,  all 
errors  and  irregularities  must  be  corrected  by  an  appeal  and  they  do  not  afford  cause 
for  an  injunction.     Baltimore  Ry.  Co.  v.  Board,  156  Ind.  260. 

If  a  remonstrator  does  not  file  a  bond  with  his  remonstrance  as  provided  by  stat- 
ute, and  the  remonstrance  is  disregarded  by  the  county  board,  no  issue  is  presented 
on  an  appeal  by  such  remonstrator.     Makeever  v.  Martindale,  156  Ind.  665. 

If  a  remonstrance  is  filed  and  reviewers  are  appointed,  the  remonstrator  need  not 
remonstrate  against  the  report  of  such  reviewers  in  order  to  have  his  objections 
tried  on  appeal  to  the  circuit  court.     Inwood  v.  Smith,  156  Ind.  687. 

If  exceptions  filed  to  the  report  of  an  engineer  in  charge  of  the  construction  oi 
a  drain  are  overruled  by  the  county  board,  no  appeal  will  lie  from  such  action. 
Studabaker  v.  Board,  161  Ind.  583. 
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If  reviewers  report  against  tEe  public  utility  of  a  proposed  drain,  and  the  countj 
board  dismisses  the  proceedings,  no  appeal  lies  from  the  order  of  dismissal.  Oathout 
▼.  Seabrodce,  159  Ind.  529. 

On  an  appeal  to  the  circuit  court  in  drainage  proceedings  a  complete  transcript 
of  all  the  proceedings  had  before  the  county  board,  together  with  the  original  papers 
in  the  cause,  must  be  filed  in  order  to  confer  authority  on  the  court  to  try  the 
cause.    Toy  v.  Craig,  158  Ind.  444. 

When  the  interests  of  remonstrators  are  separate,  and  not  joint,  the  issues  as  to 
each  are  to  be  determined  separately,  and  each  must  reserve  all  objections  by  a 
separate  motion  for  a  new  trial,  or  otherwise.     Yeoman  v.  Shaeffer,  165  Ind.  308. 

On  an  appeal  in  drainage  proceedings  from  a  county  board,  all  issues  raised  by 
remonstrance  are  to  be  tried  de  novo,  and  the  burden  is  upon  the  petitioners  to 
establish  the  facts  that  are  in  issue.    Trittipo  v.  Beaver,  155  Ind.  652. 

5631.  Bepairs  — How  made— Assessments-Appeal.— 10.  After  the 
construction  of  any  work  of  drainage  as  provided  in  this  act,  or  under 
any  law  heretofore  in  force,  the  county  surveyor  of  the  county  in  which 
the  proceedings  were  had  in  the  construction  thereof,  shall  keep  the  same 
in  repair  to  the  full  dimensions  as  to  width  and  depth,  and  as  required  in 
the  original  specifications:  Provided^  That  no  earth  taken  out  of  such 
ditch  shall  be  placed  nearer  the  banks  of  such  ditch  than  such  specifica- 
tions required,  nor  nearer  than  two  feet  to  the  edge  of  such  ditch  as  the 
bank  of  such  ditch  is  at  the  time  such  repairs  are  made :  Provided^  That 
such  parts  of  public  drains  as  are  within  the  corporate,  limits  of  any  city 
or  town  shall  be  kept  in  repair  by  such  city  or  tqwn;  and  also  that  any 
city  or  town  may  convert  into  a  sewer  an^  part  of  any  drain  within  such 
corporate  limits,  and  to  that  end,  may  change  the  location  of  any  such 
part  of  such  drain  on  condition  only  that  such  change  of  location  or  con- 
version of  such  drain  into  a  sewer  shall  not  injuriously  aflfect  the  general 
purpose  of  such  drainage,  and  that  no  lands  outside  such  corporate  limits 
shall  be  charged  thereby  with  any  additional  burden.  Such  work  or  re- 
pairs shall  be  let  as  a  whole  or  by  sections,  as  the  surveyor  may  deem  for 
the  best  interests  of  the  parties  to  be  affected  and  the  lowest  and  best 
bidder  or  bidders,  after  notice  first  given  for  ten  days  by  posting  in  three 
public  places  in  each  township  into  which  such  work  extends,  and  near 
to  the  line  of  the  work,  and  one  at  the  door  of  the  court  house  of  each 
county  into  which  such  work  extends.  Other  things  being  equal,  the  con- 
tract for  such  repairs  may  be  let  in  preference  to  the  persons  wto  are  to 
be  assessed  for  the  same,  to  the  extent  of  their  probable  assessments,  re- 
spectively. The  county  surveyor  shall  certify  the  cost  of  repairs,  includ* 
ing  his  own  per  diem  and  that  of  his  necessary  assistants,  of  so  much  of 
any  drain  repaired  under  his  direction  as  lies  within  any  county,  as  soon 
as  such  repairs  are  completed ;  and  the  auditor  shall  thereupon  draw  hi* 
warrants  therefor  on  the  county  treasurer  payable  to  the  proper  persons, 
which  warrant  shall,  for  the  time  being,  be  paid  out  of  the  county  reve* 
nue,  but  the  treasury  shall  be  reimbursed  therefor  as  hereinafter  pro* 
vided.  The  compensation  of  the  county  surveyor  shall  be  four  dollars 
per  day  for  the  ti^ne  in  which  he  shall  be  actually  engaged,  and  should 
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he  be  engaged  on  two  or  more  works  on  the  same  day  he  shall  divide  such 
day  among  such  works  in  proportion  to  the  time  devoted  to  each.  For  the 
purpose  of  reimbursing  the  county  treasury  the  surveyor,  as  soon  as  the 
contracts  for  the  repairs  are  made,  and  before  any  work  is  done  thereon, 
shall  apportion  and  assess  the  costs  thereof  upon  the  lands  and  corpora- 
tions to  be  benefited  by  such  repairs  in  proportion  to  such  benefits  and  in 
no  case  in  excess  of  the  benefits :  Provided  however.  That  if  such  repairs 
shall  have  been  rendered  necessary  by  the  act  or  negligence  of  the  owner 
or  occupant  of  any  lands,  or  that  of  any  employe  or  agent  of  either,  or  if 
the  drain  is  filled  and  obstructed  by  the  cattle  or  other  stock  of  such  land 
owner  or  his  tenant  or  agent,  the  cost  of  the  repairs  so  made  necessary 
shall  be  assessed  against  such  lands  alone.  The  county  surveyor  shall 
make  a  record  of  such  assessments,  to  be  kept  in  his  office  and  open  to 
public  inspection,  and  shall,  within  five  days  after  making  any  assess- 
ment, post  up  written  or  printed  notices  in  three  public  places  in  each 
township  where  such  lands  assessed  are  situated,  and  near  to  the  work 
done,  and  one  at  the  door  of  the  court  house  of  each  county  in  which  any 
of  such  lands  are  situated ;  and  he  shall  note  on  the  record  in  his  ofiSce 
the  time  and  place  of  posting  of  each  of  such  notices.  Any  person  or  cor- 
poration so  assessed  may  appeal  therefrom  to  the  circuit  or  superior  court 
of  the  county  in  which  the  proceedings  for  the  construction  of  the  work 
were  had,  by  filing  with  the  clerk  of  such  court,  within  ten  days  from  the 
date  of  posting  such  notices,  an  appeal  bond  payable  to  such  surveyor  in 
twice  the  amount  of  his  assessment,  with  surety  to  the  approval  of  the 
clerk,  conditioned  that  he  will  duly  prosecute  his  appeal  and  pay  all  costs 
that  may  be  adjudged  against  him.  Thereupon  the  clerk  shall  issue  a 
summons  to  the  county  surveyor  which  shall  be  served  by  the  sheriflf;  and 
the  surveyor  shall  file  with  the  clerk  a  copy  of  the  record  of  the  assess- 
ment for  such  repairs,  also  of  the  notice  thereof  and  a  statement  showing 
when  and  where  the  same  was  posted,  which  shall  be  all  the  pleadings 
necessary,  and  the  appeal  shall  stand  for  trial  at  the  same  time  as  an  ap- 
peal from  the  judgment  of  a  justice  of  the  peace.  Such  appeal  shall  be 
tried  by  the  court  without  a  jury ;  there  may  be  a  change  of  venue  from 
the  judge,  but  not  from  the  county,  and  the  only  question  tried  shall  be 
to  determine  whether  such  repairs  are  necessary,  what  is  the  cost  thereof, 
whether  appellant's  lands  are  benefited  thereby  and,  if  so,  what  part 
thereof  should  be  assessed  against  the  lands  of  the  appellant.  From  the 
decision  of  the  court  there  shall  be  no  appeal.  Any  contract  for  repairs 
shall  be  subject  to  the  action  of  the  court  on  such  appeal.  And  no  work 
shall  be  done  until  such  appeal  is  determined.  If  the  court  shall  reduce 
the  assessment  against  the  lands  of  the  appellant  twenty  per  cent,  there- 
of, all  the  costs  occasioned  by  the  appeal  shall  be  added  to  and  made  a 
part  of  the  total  assessment  and  be  distributed  to  the  various  tracts  of 
land  assessed  for  the  repairs  in  proportion  to  such  assessment,  but  if  the 
court  shall  not  reduce  the  assessment  against  the  lands  of  the  appellant 
twenty  per  cent,  thereof,  then  the  appellant  shall  pay  all  costs  occasioned 
by  the  appeal,  including  the  per  diem  of  the  surveyor  for  making  the  copy 
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of  the  assessments.  When  such  appeal  is  disposed  of,  the  clerk  of  the 
court  shall  make  out  a  certified  copy  of  the  assessments  as  confirmed  by 
the  court,  and  if  no  appeal  is  taken,  the  county  surveyor  shall  make  out 
such  certified  copy  of  assessments  as  made  by  him,  and  such  clerk  or  sur- 
veyor, as  the  case  may  be,  shall  file  such  copy  of  assessments  with  the 
county  auditor  of  each  county  in  which  lands  are  assessed.  Thereupon 
each  of  such  county  auditors  shall  place  so  much  of  such  assessments  as 
are  against  the  lands  in  his  county  upon  the  tax  duplicate,  and  such  as- 
sessments shall  be  a  first  lien,  as  taxes  are  a  lien,  upon  the  lands  against 
which  they  are  assessed,  and  shall  be  due  and  collected  at  the  next  en- 
suing semi-anuual  payment  of  state  and  county  taxes,  and  all  laws  for  the 
collection  of  state  and  county  taxes  shall  apply  and  be  enforced  in  the 
collection  of  such  assessments.  If  more  than  one  person  appeal  the  cases 
may  be  consolidated  and  tried  together;  in  which  case  the  costs  shall  be 
apportioned  as  justice  may  require.  The  provisions  of  this  section  shall 
also  apply  to  all  works  of  drainage  constructed  under  any  law  heretofore 
in  force  in  this  state.  Upon  failure  of  the  county  surveyor  to  perform 
the  work  required  of  him  by  this  section,  after  ten  days'  of  this  notice  in 
writing,  by  any  person  interested,  such  person  shall  have  the  right  to  file 
his  petition  for  such  repairs  in  the  office  of  the  clerk  of  the  court  in  which 
the  proceedings  were  had  for  the  construction  of  such  work  of  drainage 
on  giving  to  such  surveyor  five  days'  notice  in  writing  to  appear  before 
such  court,  or  the  judge  thereof  in  vacation,  and  show  cause  why  such  re- 
ports [repairs]  should  not  be  made ;  and  such  court  or  judge  shall  have  the 
right  to  hear  and  determine  such  matter  finally,  and  if  such  repairs  are  or- 
dered the  county  surveyor  shall  be  required  to  pay  the  costs  of  such  peti- 
tion, notice  and  hearing,  and  also  such  petitioner's  reasonable  aittomey's 
fees:  Provided,  however.  That  any  such  repairs  may,  at  any  time,  with  the 
consent  and  under  the  direction  of  the  county  surveyor,  be  made  at  their 
own  expense  by  any  person  or  persons  whose  lands  will  be  benefited  there- 
by, and  in  such  case  the  per  diem  of  the  county  surveyor  shall  be  paid  out 
of  the  county  treasury  on  the  order  of  the  county  board.  Nothing  in  this 
section  shall  be  so  construed  as  to  prevent  the  construction  of  a  new  work 
of  drainage  along  the  line  of  the  former  drain. 

See  sections  5650-5656,  for  act  regulating  the  cleaning  and  repair  of  drains  on 
petition  of  parties  interested. 

See  sections  5631  to  5639,  Bums'  R.  S.  1901,  and  notes  as  to  repairing  and  clean- 
ing drains. 

The  acquiescence  of  landowners  in  invalid  allotments  for  cleaning  and  repairing 
of  a  drain  will  not  bind  them  as  to  future  allotments.     Hille  v.  Neale,  32  App.  341. 

The  act  of  1897,  providing  for  the  perfecting  of  invalid  allotments  for  the  repairs 
of  drains  by  giving  notices  thereof,  applies  only  where  there  was  an  attempt  to  give 
notice  and  does  not  apply  when  no  attempt  was  made  to  give  notice.-  Hille  v.  Neale, 
32  App.  341. 

The  fact  that  a  notice  given  by  a  surveyor  to  a  landowner  of  an  allotment  for  the 
repair  of  a  drain  calls  the  allotment  a  "re-allotment"  does  not  invalidate  the  assess- 
ment.    Hille  V.  Neale,  32  App.  341. 

No  appeal  lies  from  the  judgment  of  a  circuit  court  rendered  on  an  appeal  from 
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an  order  of  a  county  surveyor  making  allotments  for  the  repairs  of  drains.  PitU- 
burgh  Ry.  Co.  v.  Gillespie,  158  Ind.  454. 

If  a  landowner  fails  to  complete  the  repairs  of  the  drain  alloted  to  him  within 
the  time  fixed  by  law,  he  cannot  avoid  liability  because  the  township  trustee  agreed 
that  he  might  finish  the  work  after  the  expiration  of  such  time.  Davison  v.  Campbell, 
28  App.  688. 

When  a  landowner  fails  to  complete  the  work  on  his  allotment  within  the  time 
fixed  by  law,  the  trustee  may  complete  the  work  and  the  cost  thereof  will  be  a  lien 
on  the  land,  although  the  trustee  agreed  that  such  owner  might  have  longer  time 
to  complete  the  work.     Davison  v.  Campbell,  28  App.  688. 

If  an  allotment  against  land  for  the  construction  of  a  drain  is  put  on  the  tax 
duplicate  end  the  land  is  sold  thereunder  and  the  purchaser  fails  to  obtain  title  to 
the  land,  he  has  a  lien  on  the  land  for  the  purchase  money  and  interest  the  same 
as  purchasers  under  void  tax  deeds.     Skelton  v.  Sharp,  161  Ind.  383. 

The  statute  providing  that  upon  petition  of  interested  parties  new  allotments 
for  the  repair  of  a  drain  may  be  made  after  two  years  from  the  time  of  an  allot- 
ment applies  only  when  there  has  been  a  previous  legal  allotment.  Hille  v.  Neale, 
32  App.  341. 

6632.  Tiling  or  change  —  Petition  —  Proceedings. — 11.  Should  the 
owner  of  any  land,  or  any  corporation,  affected  by  the  construction, 
change,  improvement  or  extension  of  any  work  of  drainage  under  this  or 
any  former  law  of  this  state,  be  of  opinion  that  such  work,  or  any  part  of 
it,  may  be  more  economically  kept  in  repair,  or  may  be  made  more  effi- 
cient for  its  purpose,  by  tiling  and  covering ;  by  removing  tile  and  mak- 
ing the  drain  open ;  by  changing  the  size  or  kind  of  tile ;  by  deepening  or 
widening  the  drain;  by  changing  the  line  of  the  drain  or  extending  its 
length;  or  by  making  any  other  change  in  the  work  as  originally  con- 
structed, such  land  owner  or  corporation  may  apply  for  such  change,  im- 
provement or  extension  by  filing  a  petition  therefor  with  the  circuit  or 
superior  court,  or  with  the  board  of  commissioners,  as  the  case  may  be, 
of  the  county  in  which  the  proceedings  were  had  for  the  construction  of 
such  work.  The  form  and  contents  of  such  petition  and  other  provisions 
in  relation  thereto  shall,  so  far  as  applicable,  be  the  same  as  provided  in 
section  two  of  this  act  for  the  original  petition  for  the  construction  of  the 
work;  and  the  provisions  of  section  three,  as  to  notice  and  hearing  of 
such  petition  or  remonstrance  thereto,  reference  thereof  to  the  drainage 
commissioners,  preliminary  report  of  such  commissioners  and  action 
thereon ;  the  provisions  of  section  four  as  to  the  final  report  of  the  drain- 
age commissioners,  exceptions  thereto  and  action  on  such  exceptions  and 
on  the  report ;  and  the  provisions  of  section  five  and  section  seven  as  to 
the  duties  of  the  superintendent  of  construction,  shall,  so  far  as  applic- 
able, be  the  same  in  case  of  such  change  or  improvement  in  such  work 
of  drainage  as  in  case  of  the  original  construction  of  the  work;  and  if 
such  work  of 'change  or  improvement  is  done  under  the  direction  of  the 
circuit  or  superior  court,  and  the  total  cost  exceed  five  thousand  dollars, 
the  provisions  of  section  six  in  relation  to  the  issue  of  drainage  bonds 
shall  also  apply.  In  all  other  respects  the  provisions  of  this  act  in  relation 
to  the  construction  of  any  work  of  drainage  shall,  so  far  as  applicable. 
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govern  in  the  making  of  any  such  change,  improyement  or  extension  of 
any  work  constructed  under  this  act  or  under  any  former  drainage  law 
of  this  state. 

See  note  to  section  6649,  Burns'  R.  S.  1901. 

5633.  Drains  on  state  lines. — 12.  Whenever  it  may  be  desirable  to 
construct,  widen,  deepen,  straighten  or  change  any  ditch,  drain  or  water 
course  lying  on,  along,  across  or  near  to  the  state  line  between  the  state 
of  Indiana  and  any  adjoining  state,  or  whenever  it  may  be  desirable 
to  construct,  repair  or  improve  any  work  of  drainage  as  provided  for 
in  this  act,  which  ditch,  drain,  water  course  or  other  work  of  drain- 
age can  not  be  constructed,  repaired  or  improved  in  the  best  manner 
without  affecting  lands  in  such  adjoining  state,  the  boards  of  commission- 
ers and  other  proper  oflScers  of  the  several  counties  in  this  state,  so 
adjoining  another  state,  shall  have  authority  to  join  with  the  proper  offi- 
cers of  such  adjacent  counties  of  other  states  in  the  construction,  widen- 
ing, deepening,  straightening,  repairing  or  improving  of  any  such  ditch, 
drain,  water  course  or  other  work  of  drainage.  Such  commissioners  of 
such  counties  in  this  state  are  given  powers  jointly  to  enter  into  con- 
tracts with  the  proper  officers  of  such  counties  in  adjoining  states  to 
construct,  repair,  or  improve  any  such  work  of  drainage,  each  to  pay 
such  proportion  of  the  costs  and  expenses  of  the  work  as  by  the  contract- 
ing officials  shall  be  deemed  just.  Such  work  of  drainage  shall  be  made 
on  petition  of  land  owners  or  corporations  as  provided  for  in  this  act 
in  relation  to  other  works  of  drainage ;  and  all  other  provisions  of  this 
act  so  far  as  applicable  shall  govern  the  commissioners  and  other  officers 
of  this  state  in  relation  to  such  joint  work  of  drainage,  provided  such 
adjoining  county  or  counties  in  other  states  shall  pay  their  proper  share 
of  necessary  costs  and  expenses. 

5634.  Proceedings  as  to  adjoining  Btate.7-13.  Whenever  any  land 
easements  or  other  property  located  in  an  adjoining  state  and  bordering 
on  any  stream  or  water  course,  shall  be  injuriously  affected  over  and 
above  any  direct  benefits  it  will  receivie  by  such  work  or  drainage 
or  the  diversion  in  whole  or  in  part,  of  the  water  from  any  such  stream 
or  water  course,  the  owner  may  at  any  time  before  or  within  thirty 
days  after  being  notified  in  writing  of  such  proceedings  inake  written 
application  to  said  court  or  board  of  commissioners,  as  the  case  may  be, 
setting  forth  therein  all  pertinent  facts  entitling  him  to  the  relief 
therein  sought,  to  have  his  said  damages  ascertained  and  fixed  and 
the  same  shall  be  ascertained  and  fixed  as  upon  remonstrance  or  excep- 
tion by  the  owner  of  lands,  easements  of  property  situate  in  this  state 
and  affected  by  such  work.  Such  court  or  board  of  commissioners 
having  jurisdiction  of  such  proceedings,  shall  have  power  to  ascertain 
and  fix  such  damages,  if  any,  and  charge  and  tax  the  same  up  in  said 
proceedings,  against  such  work,  and  the  land,  easements  and  other 
property  benefited  thereby  as  a  part  of  the  costs  of  construction  thereof 
to  be  paid  as  other  costs  of  construction  or  repair  are  paid.    Said  notice 


Digitized  by 


Google 


§    5634  DRAINAGE.  720 

to  the  owner  shall  be  in  writing,  setting  forth  the  title  of  the  pro- 
ceedings, the  county,  state  and  the  name  of  the  court  or  board  of 
commissioners  before  which  the  same  were  had  or  are  pending,  a 
definite  reference  to  the  act  under  which  such  proceedings  are  had, 
the  nature  of  such  proceedings,  together  with  a  statement  that  such 
owner  may  have  his  said  damages,  if  any,  ascertained  and  fixed  by  said 
board  or  court,  as  the  case  may  be,  upon  due  application  made  under 
such  act.  Said  notice  may  be  signed  by  any  person  petitioning  for  said 
work  or  by  any  one  of  said  drainage  commissioners,  and  may  be  served 
on  any  such  owner  at  any  place  either  within  or  without  this  state 
wherever  he  may  be  found,  or  by  leaving  a  true,  full  and  complete 
copy  of  such  notice  at  the  last  usual  place  of  residence  of  such  owner. 
Service  may  be  had  upon  any  corporation  by  serving  said  notice  upon 
any  one  of  its  agents  in  this  state.  If  there  be  none  such  then  upon  any 
agent  of  such  corporation  at  any  place  without  this  state.  Said  notice 
may  be  served  by  any  party  interested  in  said  proceedings  by  his  agent 
or  attorney  and  proof  of  such  service  shall  be  made  by  the  afSdavit 
of  the  person  making  the  same.  Whenever  said  notice  so  served  shall 
be  filed  in  such  proceedings  or  copied  at  length  together  with  such 
proof  of  service,  in  the  order  book  of  said  court  or  board,  as  the  case 
may  be,  the  same  or  the  record  thereof  shall  be  conclusive  evidence 
of  such  service  for  all  purposes  wherever  necessary  or  the  same  may  be 
in  question.  Any  such  owner  so  notified  shall  have  no  right,  after 
said  period  of  thirty  days  shall  have  expired,  to  claim  any  damages  on 
account  of  said  proceedings  or  work  or  resulting  therefrom,  and  he  shall 
not  be  permitted  to  bring,  maintain  or  prosecute  in  any  of  the  courts 
of  this  state  any  suit  or  proceedings  to  enjoin  such  proceedings  or  work 
nor  to  in  any  manner  interfere  therewith  nor  to  affect  or  interfere 
with  the  drainage  accomplished  thereby  nor  with  any  proceedings  or 
work  to  continue  or  perpetuate  the  same.  Should  any  owner  of  any  such 
lands,  easements  or  property  bring  or  prosecute  at  any  time  any  proceed- 
ings or  suit  either  at  law  or  in  chancery  against  any  person  or  persons, 
either  individually  or  in  their  oflScial  capacity,  interested  in  or  carrying 
out  or  perpetuating  said  work,  drainage  or  diversion,  in  the  United 
States  circuit  court  for  the  district  of  Indiana,  for  damages  growing  out 
of  said  work  or  drainage  or  the  diversion  of  the  waters  of  a  stream 
or  water  course,  or  to  enjoin  the  same,  or  remove  any  suit  or  proceed- 
ings for  such  drainage  or  diversion  from  any  court  of  this  state  to  said 
United  States  court,  and  said  court  should  in  the  exercise  of  its  dis- 
cretion and  powers  refuse  to  arrest,  prevent,  enjoin,  or  interfere  with 
said  proceedings  to  drain  or  divert  or  the  consummation  and  perfection 
thereof,  but  should  instead  ascertain  and  fix  the  damages  of  any 
such  owners  claiming  the  same  in  any  such  suit  or  proceedings, 
the  damages  so  ascertained  and  fixed  by  said  United  States 
court  shall  be  taxed  up  akid  charged  in  sueh  proceedings  for 
drainage  or  diversion  by  said  drainage  commissioner  as  a  part  of 
the  cost  of  construction,  repair  or  maintenance  of  said  work,  drainage 
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or  diversion  to  be  paid  out  of  the  fund  derived  from  any  assessment 
or  assessments  provided  for  in  this  act,  and  such  damages  when  so  fixed 
shall  be  taxed  and  charged  as  ascertained  and  fixed  by  said  court  and 
be  paid  by  assessments  upon  the  lands  benefited  as  herein  provided. 
If  any  such  owner  or  owners  of  any  such  lands,  easements  or  property 
affected  by  such  proceedings,  work  or  the  maintenance  or  perpetuation 
thereof  and  situate  in  an  adjoining  state  shall  receive  no  notice,  as  herein 
provided  for,  of  such  work  or  proceedings,  in  time  to  apply  to  said  board 
of  commissioners  or  court  having  jurisdiction  thereof,  or  to  said  United 
States  court,  to  have  his  damages  ascertained  and  fixed  as  herein 
provided  until  after  the  assessments  for  the  construction  of  said  work 
are  fixed  or  until  after  said  work  is  completed,  such  damages,  if  any 
when  so  ascertained  and  fixed  shall  be  provided  for  and  paid  for 
by  an  additional  assessment  made  by  said  drainage  commissioner  or  by 
an  assessment  as  provided  for  in  case  of  repairs  or  improvements  of  such 
work  or  drainage,  as  the  case  may  be,  as  in  this  act  provided. 

6636.  Bepeal— Exceptions. — 14.  All  laws  and  parts  of  laws  heretofore 
enacted  in  relation  to  drainage  are  hereby  repealed,  but  such  repeal 
shall  not  affect  any  pending  proceedings  in  which  a  ditch  has  been  ordered 
established  or  in  which  there  is  no  attempt  to  and  which  will  not  lower 
or  affect  any  lake  or  body  of  water  that  has  to  exceed  ten  acres  of 
surface  at  high  water  mark,  and  such  proceedings  and  all  remedies 
in  relation  thereto  shall  be  concluded  and  be  effective  in  all  respects 
as  if  this  act  had  not  been  passed.  Nor  shall  this  act  be  construed 
to  repeal  any  act  passed  at  this  session  of  the  general  assembly  in  rela- 
tion to  the  construction  of  drains  and  sewers  in  counties  having  a  city 
therein  of  not  less  than  59,000  nor  more  than  100,000  population  according 
to  the  last  preceding  United  States  census,  nor  shall  this  act  be  deemed 
to  repeal  or  affect  any  act  passed  at  this  session  of  the  general  assembly 
to  preserve  the  fresh  water  lakes  of  the  state  of  Indiana  at  their  estab- 
lished level  and  to  protect  them  from  danger  of  being  injuriously  affected 
or  destroyed:  Provided,  further,  That  such  repeal  shall  not  affect  or 
be  construed  to  repeal  any  other  act  upon  the  subject  of  drainage 
passed  by  the  present  general  assembly. 

See  sections  5636-5643,  for  act  regulating  the  construction  of  drains  in  counties 
having  cities  with  59,000  to  100,000  population. 

[Acts  1905,  p.  205.     In  force  March  6,  1905.] 

6636.  Drainage  in  counties  with  city  of  69,000  to  100,000.-1.  That 
whenever  any  owner  or  owners  of  any  tract  or  tracts  of  land  lying  outside 
the  corporate  limits  of  any  city  having  a  population  of  between  59,000 
and  100,000,  according  to  the  last  preceding  United  States  census,  in 
this  state;  or  whenever  any  owner  or  owners  of  any  tract  or  tracts 
of  land  lying  contiguous  with  or  near  such  tract  or  tracts  of  land  without 
such  city,  and  lying  within  the  corporate  limits  of  such  city  which 
would  be  benefited  by  drainage  and  which  drainage  would  benefit 
public  highways  of  the  county  and  streets  and  alleys  of  the  city,  and 
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which  would  benefit  the  public  health  and  be  of  public  utility,  and  which 
territory  can  not  be  adequately  and  permanently  drained  without  affect- 
ing other  lands  and  without  incurring  cost  in  excess  of  the  pecuniary 
benefits  to  the  property  drained,  such  owner,  or  owners,  may  apply  for 
such  drainage,  by  petition  to  the  circuit  court  or  the  superior  court  in 
the  county  in  which  the  lands  of  the  petitioner  or  petitioners  are 
situated.  The  petition  shall  describe  in  tracts  of  forty  acres  according 
to  fractions  of  government  surveys,  or  less  tracts  when  they  exist;  and 
all  lands  either  within  or  without  said  city  benefited  thereby  which  has 
been  platted  as  shown  by  the  plat  book  of  such  city  or  county  shall  be 
described  by  lots.  Such  petition  shall  be  suflScient  to  give  the  court 
jurisdiction  over  all  lands  described  therein  and  power  to  fix  a  lien  there- 
on, if  they  are  described  as  belonging  to  the  person  who  appears  to  be  the 
owner  according  to  the  last  tax  duplicate  or  record  of  transfer  kept  by  the 
county  or  section  of  the  county  where  the  same  is  situated.  If  the  right 
of  way  of  any  railroad  or  street  railway  company  is  believed  to  be 
affected  it  shall  be  sufficient  to  describe  it  as  the  right  of  way  of  such 
railroad  company,  naming  it  through  section,  township  and  range, 
giving  the  numbers  of  the  same.  It  shall  also  state  that  in  the  opinion 
of  the  petitioner  either  that  the  public  health  will  be  improved  or  that 
one  or  more  public  highways  of  the  county,  or  street  within  the  cor- 
porate limits  of  such  city  will  be  benefited  by  the  proposed  drainage, 
or  that  the  proposed  work  will  be  of  public  utility,  and  it  shall  state 
generally  the  course  and  location  of  such  drainage,  and  the  method  by 
which  it  is  believed  that  such  drainage  can  be  accomplished  in  the  cheap- 
est and  best  manner.  All  assessments  made  against  all  tracts,  parcels, 
and  lots  of  land  as  they  may  be  benefited  by  such  drainage  shall  be 
in  equitable  proportions  as  the  drainage  commissioners  may  deem  just, 
and  the  final  assessment  when  made  shall  be  a  lien  upon  all  tracts, 
parcels  or  lots  assessed  prior  to  all  other  liens  except  taxes  and  shall 
be  collectible  without  relief  from  valuation  or  appraisement  laws  with 
reasonable  attorney's  fees  by  foreclosure  in  any  court  of  competent  juris- 
diction as  mortgages  are  foreclosed.  Any  mistake  in  the  description 
of  property,  or  in  the  name  of  the  owner  in  the  final  assessment  shall 
not  vitiate  such  lien. 

6637.  Drainage  commissioners. — 2.  The  drainage  commissioners 
named  herein  shall  consist  of  the  drainage  commissioner  appointed, 
or  to  be  appointed,  by  the  board  of  commissioners  of  the  county  in  which 
such  city  is  located,  and  the  county  surveyor  of  such  county  and  the 
city  civil  engineer  of  such  city. 

6638.  Costs,  division  between  city  and  county. — 3.  The  cost  of  such 
drainage  shall  be  paid  by  the  owners  of  the  property  benefited,  by  the 
city  and  by  the  county  in  the  following  proportions:  The  property 
shall  be  assessed  and  the  owner  shall  pay  for  the  actual  benefits  thereto, 
as  assessed  by  such  drainage  commissioners  and  approved  by  the  court, 
and  the  remainder  of  the  costs  shall  be  apportioned  between  the  city 
and  county  on  the  following  basis :    The  city  to  pay  in  proportion  as  the 


Digitized  by 


Google 


723  IN  COUNTIES  WITH  LARGE  CITIES.  §   5639 

area  of  territory  benefited  within  said  city  is  to  the  area  of  the  entire 
territory  benefited  by  said  drain,  and  the  county  shall  pay  the  remainder 
of  such  cost. 

5639.  Docketing— Remonstrance— Proceedixigs  by  commissioners. — 4. 
Whenever  the  petitioner  or  petitioners  shall  file  their  petition  in  the 
clerk's  office  of  the  circuit  court  or  superior  court,  he  or  they  shall  fix 
or  note  thereon  the  day  set  for  the  docketing  thereof,  and  notice  for 
ten  days  of  the  filing  of  such  petition  shall  be  given  by  them  by  publish- 
ing said  notice  once  a  week  for  two  weeks  in  some  newspaper  of  general 
circulation,  published  in  such  county,  setting  forth  the  route  of  such 
drain  as  described  in  the  petition,  the  fact  of  the  filing  and  the  pendeticy 
of  such  petition,  and  when  the  same  shall  be  docketed.  The  petitioners 
shall  also  cause  copies  of  such  printed  notices  to  be  posted  up  at  three 
public  places  within  the  said  city  and  at  three  public  places  in 
the  county  without  the  corporate  limits  of  such  city  and  near 
the  line  of  the  proposed  work,  and  one  at  the  door  of  the  court 
house  of  such  county,  and  if  it  appears  to  the  court  that  notice 
has  been  given  of  the  filing  of  said  petition  by  service  of  notice  as 
above  provided  and  by  posting  of  notice  as  above  provided  not  less 
than  twenty  days  before  the  day  set  as  the  day  for  docketing  the  same, 
the  court  shall  order  the  same  placed  on  the  docket  of  the  said  court 
as  an  action  pending  therein.  Any  person  named  in  such  petition  as  the 
owner  of  land  shall  have  ten  days,  exclusive  of  Sunday  and  the  day 
of  docketing  such  action  after  said  docketing,  to  file  with  said  court 
any  demurrer,  remonstrance  or  objection  he  may  have  to  the  form  of 
said  petition.  After  said  ten  days  have  elapsed  the  court  shall  con- 
sider such  remonstrance,  demurrer  or  objection,  if  any,  and  if  it  finds  said 
petition  defective,  shall  dismiss  the  same  at  the  cost  of  the  petitioner 
or  petitioners  unless  the  same  be  amended  within  the  time  fixed  by 
the  court :  Provided,  That  if  at  this  stage  of  the  proceedings  four-fifths 
in  number  of  the  land  owners  named  in  such  petition  resident  in  the 
county  where  the  lands  affected  are  situated  shall  remonstrate  in  writing 
against  the  construction  of  such  drainage,  such  petition  shall  be  dismissed 
at  the  cost  of  the  petitioners.  If  no  such  remonstrance  shall  be  filed 
and  the  court  deem  said  petition  sufficient,  such  court  shall  make  an  order 
referring  the  same  to  the  drainage  commissioners  above  provided  for. 
All  objections  to  the  petition  not  made  within  said  ten  days  shall  be 
deemed  waived.  In  the  order  of  referring  said  matter  to  said  commis- 
sioners the  court  shall  fix  a  time  and  place  for  the  meeting  of  said  com- 
missioners and  a  time  when  they  shall  report.  The  clerk  shall  deliver  to 
to  them  a  certified  copy  of  such  petition  and  of  such  order  and  they  shall 
meet  accordingly.  They  shall  make  personal  inspection  of  the  lands  de- 
scribed in  the  petition  and  all  other  lands  likely  to  be  affected  by  the 
proposed  work  and  consider:  First,  whether  the  drainage  proposed 
is  practicable,  and  second,  whether,  when  accomplished,  it  will  improve 
the  public  health  and  benefit  any  public  highway  in  the  county  or  any 
street  of  such  city  and  be  of  public  utility.    If  they  find  any  of  these 


Digitized  by 


Google 


§   5G40  DRAINAGE.  724 

inquiries  in  the  negative  they  shall  make  report  of  such  finding  to  the 
court,  and  thereupon  the  court,  being  fully  satisfied  as  to  the  correctness 
of  such  finding,  shall  dismiss  such  petition  at  the  cost  of  the  peti- 
tioner. But  if  they  find  otherwise,  or  if  the  court  orders  other- 
wise, they  shall  proceed  and  definitely  determine  the  best  and 
cheapest  method  of  drainage,  the  termini  and  route,  location  and 
character  of  the  proposed  work  and  fix  the  same  by  metes  and 
bounds,  courses  and  distances  and  description,  including  grades  and 
bench  marks,  estimate  the  cost  thereof,  assess  the  benefits  or  damages 
as  the  same  may  be  to  each  separate  tract  of  land  to  be  affected  thereby, 
and  to  easements  held  by  railways  or  other  corporations,  and  make  report 
to  the  court  as  directed  under  oath.  They  may  determine  that  the 
method  of  drainage  shall  be  by  removing  obstructions  from  a  water  course 
or  slough,  by  deepening,  widening,  straightening  or  changing  its  chan- 
nel, by  constructing  an  artificial  channel,  ditch,  sewer  or  drain,  open 
or  covered,  by  making  levees,  or  by  any  or  all  of  such  methods  com- 
bined. Any  two  of  such  commissioners  may  act  without  the  pres- 
ence or  concurrence  of  the  third.  The  county  surveyor  shall  be  the  engi- 
neer and,  assisted  by  the  city  engineer,  shall  make  the  necessary  surveys 
and  shall  preserve  in  his  ofiice  and  turn  over  to  his  successors  legible 
copies  of  all  notes  made  by  him  in  the  discharge  of  his  duties :  Provided, 
That  in  all  cases  where  lands  are  named  in  said  report  as  aflPected  by 
such  proposed  work,  which  are  not  named  in  the  petition,  the  court 
shall  fix  a  time  for  hearing  the  report,  and  it  shall  be  the  duty  of  the 
petitioners  to  give  ten  days'  notice  of  the  time  fixed  by  court  for 
hearing  such  report  to  the  owners  of  such  lands  of  the  filing  of  such 
report  by  one  publication  in  a  newspaper  of  general  circulation  at  least 
ten  days  before  the  hearing  of  such  report,  and  in  such  case  the  court 
shall  continue  the  hearing  of  said  entire  report,  and  until  such  notice  has 
been  given,  as  last  above  provided.  The  same  proceedings  shall  be  had 
in  regard  to  such  report  as  if  all  the  lands  mentioned  therein,  and  the 
owners  thereof,  had  been  named  in  the  original  notice  of  the  filing  of  the 
petition. 

5640.  Remonstrance — ^Damages — ^Assessments  —  Trial  —  Order.  —  5. 
Upon  the  making  of  such  report  to  the  court,  ten  days  exclusive  of  the  day 
of  filing  of  such  report  and  Sundays,  shall  be  allowed  to  the  owner  of 
lands  affected  by  the  work  proposed  and  reported  benefited  or  dam- 
aged to  remonstrate  against  the  report,  and  the  remonstrance  shall  be 
verified  by  the  owner  of  the  land  or  by  some  person  on  his  or  her  behalf, 
and  may  be  for  the  following  causes: 

Rrst.     That  the  report  of  the  commissioners  is  not  according  to  law. 

Second.  By  any  person  or  persons  whose  lands  are  assessed  as  bene- 
fited, that  thS  damages  assessed  to  any  specified  tract  of  land  are  ex- 
orbitant. 

Third.  By  any  person  or  persons  whose  lands  are  assessed  as  bene- 
fited, that  his  or  their  specified  lands  are  assessed  too  much  as  compared 
with  other  lands  assessed  as  benefited,  or  damaged,  specifying  the  same. 
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Fourth.  By  any  person  or  persons  whose  lands  are  assessed  as  bene- 
fited, that  other  tracts,  specifying  the  same,  are  assessed  too  low  accord- 
ing to  the  benefits  to  be  received. 

Fifth.  By  any  person  whose  lands  are  assessed  as  benefited,  that 
the  same  will  not  be  affected,  nor  benefited,  by  the  proposed  work  to 
the  extent  of  the  assessment. 

Sixth.  By  any  person  whose  lands  are  assessed  as  damaged,  that 
the  damage  assessed  is  inadequate. 

Seventh.  That  the  proposed  work  will  neither  improve  the  public 
health  nor  benefit  any  public  highway  of  the  county,  or  street  of  the 
city  or  cities,  nor  be  of  public  utility. 

Eighth.  That  the  proposed  work,  as  decided  upon  and  reported  by 
the  commissioners,  will  not  be  sufficient  to  properly  drain  the  land 
to  be  aflFected. 

If,  upon  hearing,  the  court  shall  decide  that  the  first  of  the  above 
causes  of  remonstrance  is  true,  the  court  may  direct  the  commissioners 
to  amend  and  perfect  their  report,  or  the  court  may,  in  its  discretion, 
set  aside  said  report,  refer  the  matter  back  to  said  commissioners 
for  a  new  report.  In  making  such  order  for  a  new  report  the  court 
shall  fix  a  time  and  place  of  their  meeting  and  when  they  shall  report, 
and  when  said  new  report  is  made  and  filed,  and  the  person  whose  lands 
are  reported  as  aflPected  may  remonstrate  within  the  same  time  therefrom, 
and  for  the  same  causes  as  is  hereby  allowed  to  remonstrate  against 
the  first  report.  All  questions  of  fact  arising  on  the  petition,  report 
or  remonstrance  shall  be  tried  by  the  court  without  a  jury.  If  the 
remonstrance  or  remonstrances  shall  be  sustained  by  the  court  on  the 
second,  third,  fourth,  fifth  and  sixth  causes  of  remonstrance  the  court 
may  modify  and  equalize  the  assessments  as  justice  may  require  by 
diminishing  the  assessments  on  some  tracts  and  increasing  it  on  others, 
or  by  giving  or  withholding  damages,  and  for  such  purpose  all  persons 
whose  lands  are  reported  as  aflPected,  or,  are  stated  in  the  petition  as  af- 
fected, shall  be  deemed  to  be  in  court  by  virtue  of  the  notice  originally 
given  to  such  parties  of  the  pendency  of  the  petition,  or  by  notice 
subsequently  given  to  the  owners  of  lands  which  were  not  in  the  original 
petition,  but  brought  in  by  the  action  of  the  commissioners,  and  if  lands 
are  described  in  the  petition  as  affected  by  the  proposed  work  and  the 
commissioners  have  reported  such  lands  as  neither  benefited  nor  dam- 
aged, the  court  may,  if  the  facts  and  justice  shall  warrant  it  make 
assessments  against  the  same,  and  as  such  assessments  are  so  made, 
modified,  and  equalized,  they  shall  stand  and  be  adjudged  valid.  If 
the  finding  and  judgment  of  the  court  be  against  the  remonstrance 
or  remonstrances  of  the  second,  third,  fourth,  fifth  and  sixth  causes, 
as  above  set  out,  the  assessments  made  by  the  commissioners  shall  be 
confirmed  and  the  order  of  the  confirming  shall  be  final  and  conclusive. 
If  the  finding  and  judgment  of  the  court  be  in  support  of  the  remon- 
strance or  remonstrances  on  the  seventh  and  eighth  causes  of  remon- 
strance, the  proceedings  shall  be  dismissed  at  the  cost  of  the  petitioners. 
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If  there  be  no  remonstrance,  or  if  the  finding  and  judgment  shall  be 
in  all  respects  against  the  remonstrance  for  the  first,  seventh  and 
eighth  causes  of  remonstrance,  or  if  the  second,  third,  fourth,  fifth  or 
sixth  causes  of  remonstrance,  the  court  can  and  does  equalize  the  same 
as  above  provided,  the  court  shall  make  an  order  declaring  the  proposed 
work  established,  and  shall  make  an  order  approving  the  assessments  as 
made  by  the  commissioners  or  as  equalized  and  modified  as  above  provi- 
ded for,  and  that  the  said  city  shall  pay  the  amount  assessed  against 
such  city,  and  that  the  county  shall  pay  the  amount  assessed  against 
such  county,  and  shall  assign  the  same  to  the  county  surveyor,  or  any 
one  of  the  three  commissioners  above  provided  for,  for  construction, 
or  the  court  may  assign  it  for  construction  to  any  disinterested  free- 
holder of  the  county,  and  such  person  to  whom  the  same  is  assigned 
shall,  before  entering  upon  his  duties,  take  and  subscribe  an  oath  of 
office  and  give  bond  payable  to  the  state  of  Indiana,  in  such  sum  as 
the  court  may  require,  conditioned  that  he  will  honestly  and  faithfully 
perform  his  duties  and  account  for  all  moneys  that  may  come  into  his 
hands,  and  turn  the  same  over  to  the  city  treasurer  of  such  city.  When 
the  finding  and  judgment  of  the  court  is  against  the  remonstrance  for 
any  cause,  or  when  in  his,  her  or  their  favor  on  the  second,  third,  fourth, 
fifth  and  sixth  causes,  and  the  assessments  of  benefits  or  damages  to 
the  person  remonstrating  has  not  changed  ten  per  cent,  in  favor  of  the 
rertionstrances,  he  shall  pay  the  costs  occasioned  by  his  remonstrance. 
In  all  cases  of  appeal,  trial  in  the  circuit  court  or  superior  court, 
and  in  all  trials  in  these  courts,  provided  for  in  this  act,  the  trial  shaD 
be  by  court,  without  the  intervention  of  a  jury. 

5641.  Gonstraction — Collecting  assessments — ^Advance  payments. — 6. 
Whenever  the  court  shall  order  the  construction  of  such  drain  or  sewer 
as  provided  in  the  preceding  section  and  fix  the  assessments  for  such 
improvement  the  owner  of  the  property  so  assessed  may  at  his  option 
pay  the  same  in  five  annual  installments,  with  interest  at  the  rate  of 
six  per  cent.,  payable  annually,  and,  without  relief  from  valuation  or 
appraisement  laws  and  attorney's  fees,  the  first  of  said  installments 
shall  be  due  and  payable  one  year  from  the  date  of  the  final  order 
fixing  such  assessment,  and  whoever  desires  to  exercise  such  privilege 
of  payment  by  installments  shall  at  any  time  before  sixty  days  after 
the  final  order  of  assessment  by  such  court  enter  into  an  agreement 
in  writing  that  in  consideration  of  such  privilege  he  will  make  no  objec- 
tion to  any  illegality  or  irregularity  with  regard  to  assessment  against 
his  property  and  will  pay  the  same  as  required  by  law  with  the  specified 
interest,  and  if  the  said  property  holder  owns  more  than  one  tract, 
parcel  or  lot  and  wishes  the  bonds  to  be  issued  separately  for  the 
assessment  against  each  tract,  parcel  or  lot  he  shall  in  such  agreement 
so  state.  Such  agreement  shall  be  filed  with  the  department  of  finance 
of  such  city.  In  all  cases  where  such  agreement  has  not  been  signed 
and  filed  within  the  time  limited  the  entire  assessment  shall  be  payable 
in  cash  to  the  treasurer  of  such  city,  without  interest,  before  the  expira- 


Digitized  by 


Google 


727  IN  COUNTIES  WITH  LAKQE  CITIES.  §   5641a 

tion  of  thirty  days  thereafter.  If  such  assessment  shall  not  have  been 
paid  at  the  expiration  of  the  sixty  days  the  total  assessment  shall 
bear  interest  at  the  rate  of  six  per  cent,  from  the  date  of  the  final 
assessment,  and  the  commissioner  or  person  in  charge  of  the  con- 
struction of  said  ditch  or  drain  shall  proceed  to  collect  the  same  by  fore- 
closure as  herein  provided.  Persons  signing  and  filing  the  agreement 
in  the  time  limited  and  entitled  to  pay  in  installments  may,  nevertheless, 
at  any  time  after  the  expiration  of  the  first  year  pay  up  their  entire 
assessments  and  stop  the  interest  thereon  and  be  relieved  of  the  lien 
of  the  same  on  condition  that  they  at  the  time  pay  up  all  accrued  interest, 
and  also  interest  for  six  months  in  advance.  If  the  said  county  and  the 
said  city  shall  fail  to  pay  the  assessment  made  against  such  corpo- 
ration within  the  period  of  sixty  days  after  the  same  is  made,  then 
the  said  assessment  shall  be  paid  in  five  annual  installments,  with  inter- 
est at  the  rate  of  six  per  cent,  per  annum  and  attorney's  fees,  the  first 
of  said  installments  to  be  due  and  i)ayable  one  year  after  the  date 
of  the  final  assessment,  and  the  common  council  of  such  city  and  the 
county  council  of  such  county  are  hereby  directed  to  levy  a  tax  suffi- 
cient each  year  for  a  period  of  five  years  to  meet  the  installments  of  prin- . 
cipal  and  interest  upon  their  respective  assessments  as  the  same  shall  be- 
come due,  and  when  the  tax  assessed  by  the  county  council  to  pay  the  in- 
stallments upon  its  assessment  shall  be  collected  the  same  shall  be 
paid  to  the  city  treasurer  and  credited  to  the  account  of  such  ditch  or 
drain. 

5641a.  Drain  or  sewer  bonds. — 7.  For  the  purpose  of  anticipating  the 
collection  of  such  assessments  the  department  of  finance  shall  issue  drain 
or  sewer  bonds  payable  out  of  the  funds  actually  paid  to  and  collected 
by  such  city  on  said  account,  the  proceeds  of  the  same  to  be  applied 
exclusively  to  the  payment  of  the  cost  of  the  particular  drain  or  sewer 
for  the  anticipation  of  which  assessment  the  same  were  issued.  Said 
bonds  shall  bear  the  name  of  the  sewer  or  drain  for  which  they  were 
issued.  Said  bonds  shall  be  issued  for  each  separate  lot  or  parcel  of 
ground,  but  where  several  lots  or  parcels  of  ground  assessed  are  owned 
by  one  person  one  bond  may  be  issued  for  the  entire  assessment  of  such 
property  unless  such  person  shall  designate  otherwise  in  his  agreement 
on  file  with  the  department  of  finance.  The  bonds  issued  for  the 
purpose  of  anticipating  the  collection  of  the  assessments  against  the 
county  and  city  shall  be  in  denominations  not  exceeding  $1,000.  Said 
bonds  shall  bear  interest  at  the  rate  of  six  per  cent,  per  annum  and  shall 
have  coupons  attached  representing  such  installments  of  principal  and 
interest  as  the  same  fall  due.  Said  bonds  shall  be  payable  in  five  equal 
installments,  the  first  installment  one  year  after  the  date  of  the  final 
assessment,  and  one  of  the  remaining  installments  each  year  thereafter 
until  the  entire  amount  of  principal  and  interest  shall  have  been  paid. 
After  the  issuance  of  such  bonds  no  suit  shall  lie  to  enjoin  the  collection 
of  the  assessment  for  which  such  bond  was  issued  and  the  validity  of  the 
same  shall  not  be  questioned,  and  if  the  owner  of  the  property  shall  fail 
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to  pay  each  installment  of  the  assessment  for  which  such  bond  was  issued 
as  the  same  becomes  due,  then  the  entire  amount  of  such  bond  shall  at 
once  become  due  and  collectible,  and  after  such  bonds  are  issued  such 
city  shall  dispose  of  the  same  for  not  less  than  par  or  turn  such  bonds 
over  to  the  contractor  after  final  completion  and  acceptance  of  such 
drain  or  sewer,  such  contractor  to  take  the  bonds  at  their  face  value 
in  payment  uiider  his  contract.  Such  bonds  when  issued  shall  trans- 
fer to  the  holder  thereof  all  right,  title  and  interest  in  and  to  the 
assessment  and  lien  upon  the  respective  lots  and  parcels  of  ground 
hereinbefore  provided  for,  with  full,  power  to  enforce  the  collection 
thereof  by  foreclosure  in  any  court  of  competent  jurisdiction  as  mortgages 
are  foreclosed  and  without  relief  from  valuation  and  appraisement  laws, 
recovering  reasonable  attorney's  fees  and  costs. 

5642.  Duty  of  commissioner. — 8.  The  commissioner  or  other  person 
charged  with  the  execution  of  the  work  as  above  provided  for  shall 
proceed  to  have  the  same  constructed.  He  shall  pay,  by  issuing  orders  on 
the  city  treasurer,  the  costs  and  all  expenses  incident  to  the  construc- 
tion of  such  work,  including  reasonable  attorney's  fees  of  the  petitioners 
in  the  preparation  and  presentation  of  the  petition  (not  exceeding  an 
amount  equal  to  two  per  centum  on  the  first  $10,000,  and  one^half 
per  centum  on  the  excess  over  $10,000  of  the  entire  costs  of  such  con- 
struction as  shown  by  the  report  of  the  commissioners,  as  approved  by 
the  court),  and  shall  pay  such  other  costs  and  expenses  as  the  court 
shall  deem  proper  out  of  the  funds  collected  from  the  assessments  made 
and  confirmed  as  aforesaid :  Provided,  That  no  claim  for  costs,  expenses 
or  otherwise,  except  on  contract  for  constructing  the  work,  shall  be 
paid  until  it  is  presented  to  the  court,  and  by  the  court  allowed.  He 
shall  pay  all  damages  that  have  been  assessed  and  allowed  by  the 
court,  and  the  cost  of  constructing  the  work.  He  shall  prepare  and  place 
on  the  file  in  the  office  of  the  county  surveyor,  complete  drawings 
and  specifications  of  said  work  and  thereupon  he  shall  cause  a  notice 
to  be  published,  in  one  daily  or  weekly  newspaper  of  general  circulation 
published  in  such  county,  once  a  week  for  two  weeks,  informing  the 
public  and  contractors  of  the  general  nature  of  the  work,  and  of  the 
fact  that  the  drawings  and  specifications  are  on  file  in  said  office,  and 
calling  for  sealed  proposals  for  said  work,  by  a  day  not  earlier  than 
ten  days  after  the  last  publication.  Such  board  of  commissioners  shall, 
if  a  satisfactory  bid  be  received,  let  such  contract  to  the  lowest  and 
best  bidder.  Such  board  may  impose  further  conditions  upon  bidders 
with  regard  to  bonds  and  surety  guaranteeing  the  good-  faith  and 
responsibility  of  such  bidders,  or  insuring  faithful  completion  of  such 
work  according  to  contract,  or  for  keeping  the  same  in  repair  for  a 
length  of  time,  or  for  any  other  purposes. 

5643.  Account — ^Report — Labor  lien. — 9.    Said  commissioner  or  per- 
son charged  with  the  execution  of  such  work  shall  keep  accurate  ac-, 
count  of  all  moneys  collected  by  him,  and  shall  turn  the  same  over  to 
the  treasurer  of  such  city,  and  also  keep  a  correct  record  of  all  orders 
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issued  by  him  on  the  city  treasurer  on  account  of  the  work,  and  he 
shall  keep  an  exact  account  of  the  time  occupied  by  him  in  the  perform- 
ance of  his  duties.  The  work  of  constructing  such  drainage  by  the 
contractor  to  whom  the  contract  is  awarded  shall  be  under  the  super- 
vision of  the  board  of  commissioners,  who  shall  from  time  to  time, 
as  the  court  may  direct,  report  to  the  court  under  oath  as  to  the  progress 
of  such  construction.  The  court  shall  allow  said  commissioners  for  their 
services  a  sum  not  exceeding  five  dollars  per  day  for  the  time  actually 
necessarily  employed,  but  in  no  case  shall  the  court  allow  the  said 
board  of  commissioners  a  sum  total  in  excess  of  two  per  cent,  of  the 
costs  of  the  construction  of  said  drain.  All  laborers  and  other  persons 
who  shall  hereafter  perform  any  labor  or  furnish  any  materials  in  the 
construction  of  any  work  under  the  provisions  of  this  act  shall 
have  a  lien  upon  the  fund  raised  for  the  payment  of  the  same,  and  upon 
notice  in  writing  filed  with  the  city  treasurer  of  the  amount  due,  and 
what  the  same  is  for,  such  city  treasurer  shall  withhold  payment  to  the 
contractor  for  such  work  to  amount  sufficient  to  satisfy  said  lien  until  the 
same  is  adjusted  and  paid,  and  in  case  of  disagreement  between  con- 
tractor and  the  person  claiming  such  lien  as  to  the  amount  or  validity 
thereof,  the  court  ordering  the  construction  thereof,  shall,  upon  mo- 
tion of  the  commissioners,  the  contractor,  or  the  person  claiming  such 
Hen,  determine  such  matter;  and  upon  failure  to  comply  with  the  above 
provisions  such  person  in  charge  of  such  work  shall  be  liable  on  his 
bond  for  the  amount  improperly  paid  over  to  such  contractor. 

[Acts  1905,  p.  447.     In  force  March  6,  1905.] 

5644.  Lakes  of  fresh  water  protected. — 1.  That  it  shall  be  unlawful 
for  any  person  or  persons,  firm  or  corporation,  to  locate,  dig,  make, 
dredge,  or  in  any  manner  construct,  or  for  any  court,  or  board  of 
commissioners,  or  body  of  viewers  or  drainage  commissioners,  to  order 
or  recommend  the  location,  establishment  or  construction  of  any  ditch 
or  drain  cutting  into  or  through,  or  upon  the  line  of  any  fresh  water 
lake  or  lakes  in  the  state  of  Indiana,  or  to  locate,  dig,  make,  dredge 
or  in  any  way  construct  any  ditch  or  drain,  having  a  bottom  depth  lower 
than  the  present  water  line  of  such  lake,  within  forty  rods  of  any  point 
on  the  line  of  such  lake  where  the  line  or  any  portion  thereof  is  known 
or  ascertainable ;  or  in  case  such  line  or  any  part  thereof  is  lost  and  can 
not  be  ascertained,  within  forty  rods  from  high  water  mark  on  the  mar- 
gin of  such  lake,  such  high  water  mark  to  be  the  highest  point  on  such 
margin  to  which  such  water  has  arisen  within  the  ten  years  last  past. 

Construction  of  drains  through  lakes.     Strayer  v.  Taylor,   163   Ind.  230. 

6645.  Dam — ^Bank — ^Levee — ^Interference. — 2.  That  it  shall  be  unlaw- 
ful for  any  person  or  persons,  firm  or  corporation,  to  cut  into  or  around, 
or  to  attempt  to  cut  into  or  around,  or  in  any  manner  interfere  with, 
or  attempt  to  interfere  with,  change  or  destroy  any  dam,  bank  or  levee 
already  constructed,  or  which,  under  the  laws  of  this  state  may  here- 
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after  be  constructed  for  the  purpose  of  mamtaining  the  level  of  the 
waters  of  such  lake  at  their  established  level,  or  to  cut  into  or  through, 
or  attempt  to  cut  into  or  through,  or  in  any  way  interfere  with,  or 
attempt  to  interfere  with  the  banks  or  shores  of  any  such  lake  or  any 
part  thereof  in  such  a  way  as  to  lower  or  tend  to  lower  the  waters  of 
such  lake. 

5646.  Bank— Dam— SpiUway^— Change  or  alteration. — 3.  That  it  shall 
be  unlawful  for  any  person  or  persons,  firm  or  corporation  to  interfere 
with,  change  or  alter,  or  attempt  to  interfere  with,  change  or  alter  any 
bank,  dam,  spillway,  outlet  or  outlets  of  such  lake  in  such  manner 
as  to  lower  the  existing  level  of  such  lake  or  lakes. 

5647.  Penalties. — 4.  Any  person  or  persons,  firm  or  corporation  vio- 
lating the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  ($100),  nor  more  than  five  hundred  dollars  ($500), 
or  by  imprisonment  in  the  county  jail  for  not  less  than  thirty  (30) 
days,  nor  more  than  one  year,  or  by  both  fine  and  imprisonment,  in 
the  discretion  of  the  court. 

5648.  Drains  under  constraction. — 5.  All  ditches  or  drains  in  the  vi- 
cinity of  such  lakes,  now  ordered  and  in  process  of  construction,  shall  be 
continued  under  and  in  accordance  with  the  provisions  of  the  existing 
law,  as  modified  by  this  act,  and  the  commissioners  of  drainage,  ap- 
pointed by  the  court,  shall  proceed  with  the  construction  of  any  such 
work,  pay  all  the  expenses  of  the  same,  including  reasonable  attorney's 
fees,  to  be  allowed  by  the  court  establishing  the  same. 

5649.  Effect  of  act. — 6.  This  act  shall  not  supersede  or  affect  any  law 
•passed  at  this  sixty-fourth  session  of  the  general  assembly. 

It  is  the  legislative  session  of  1005  that  is  referred  to  in  this  section. 

[Acts  1903,  p.  421.     In  force  March  10,  1903.] 

5650.  Gleaning  of  drains,  petition,  bond,  proceedings. — 1.  That  upon 
the  filing  of  a  petition  with  the  auditor  of  the  county,  as  hereinafter  pro- 
vided, signed  by  one  or  more  of  the  land  owners  whose  lands  will  be 
liable  to  be  affected  by  or  assessed  for  the  expenses  of  the  repair  and 
cleaning  out  of  any  dredge  ditch  within  the  county,  or  running  into 
or  through  one  or  more  counties  of  the  state,  setting  forth  that  said  pro- 
posed work  will  be  of  public  utility  and  practicable,  with  a  general 
description  of  the  ditch  starting  point,  route  and  terminus  as  originally 
established;  and  shall  give  a  bond  with  good  and  sufficient  freehold 
surety  payable  to  the  state,  to  be  approved  by  the  auditor,  conditioned 
to  pay  all  expenses  in  case  the  board  of  commissioners  shall  fail  to 
establish  the  proposed  repair  and  cleaning  out  of  said  ditch  drain  or 
water  course.  Upon  the  filing  of  said  petition  and  bond  the  board  of 
commissioners  shall  in  regular  session  appoint  a  surveyor  who  shall  be  a 
civil  engineer,  not  of  kin  to  any  party  interested  therein,  of  each  county 
into  or  through  which  said  ditch,  drain  or  water  course  shall  have  been 
located  and  specify  a  time  or  place  where  he  or  they  shall  meet.    And 
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it  shall  be  the  duty  of  the  auditor  thereupon  to  issue  to  surveyor  or 
surveyors  a  certified  copy  of  the  petition  and  order  of  the  board,  who 
shall  proceed  to  view  and  examine  said  original  ditch,  and  if  said  survey- 
or or  surveyors  shall  find  said  repair  prayed  for  of  public  utility  and 
practicable,  shall  make  a  complete  estimate  of  the  probable  cost  of  the 
excavation  and  repair  and  full  and  complete  specifications  necessary  in 
the  cleaning  out  and  repair  of  said  ditch,  drain  or  water  course,  which 
shall  include  the  estimate  number  of  cubic  yards  of  earth  per  hundred 
lineal  feet,  the  profile  of  the  grade,  conforming  to  the  original  grade 
of  ditch,  drain  or  water  course,  the  description  of  the  lands,  names  of 
the  owners  thereof,  and  the  manner  in  which  the  work  shall  be  done; 
and  shall  apportion  and  assess  the  cost  of  such  repair  upon  the  lands 
adjudged  benefited,  and  said  assiessments  shall  be  m<ade  separately 
against  each  of  the  several  tracts  of  land  according  to  fractions  of 
government  surveys  and  Clark's  grant,  and  the  French  grant,  in  pro- 
portion to  the  benefits  which  each  of  said  tracts  will  receive  by  reason 
of  said  proposed  improvement  and  repair.  And  any  land  or  lands 
subdivided  since  the  construction  of  the  original  ditch,  or  since  any 
former  repair,  shall  be  assessed  in  proportion  to  the  benefits  of  each 
subdivision,  giving  the  name  of  the  owner  thereof  as  far  as  can  be 
ascertained  with  reasonable  inquiry  and  search  of  the  public  records, 
and  shall  report  their  action  to  the  commissioner's  court  of  the  county 
having  jurisdiction  thereof.  And  if  said  surveyor  or  surveyors  shall 
find  said  proposed  repair  not  of  public  utility  nor  practicable,  he 
shall  so  report.  That  the  county  having  the  head  or  source  of  the  ditch 
shall  have  jurisdiction  of  the  proceedings  under  this  act.  No  ditch 
under  this  act  shall  be  cleaned  oftener  than  once  in  five  years. 
See  section  5631  as  to  repairs  of  drains.  ^ 

6661.  Notice,  contents,  publication. — 2.  It  shall  be  the  duty  of  the 
auditor  upon  said  report  being  filed,  if  it  be  in  favor  of  the  proposed 
repair  or  cleaning  out  of  said  dredge  ditch,  to  cause  a  notice  of  the 
pendency  of  said  petition  and  report,  to  be  given  by  publishing  the 
same  for  two  successive  weeks  in  two  weekly  newspapers  of  general 
circulation,  published  in  each  county  into  which  said  ditch  shall  run 
and  in  which  any  lands  affected  by  the  repair  of  said  ditch  are  located, 
said  newspapers  to  be  of  diflPerent  political  parties,  if  there  be  any. 
The  first  insertion  of  said  notice  shall  be  three  weeks  immediately  before 
the  time  set  for  the  hearing  of  said  petition  and  report,  which  notice 
shall  briefly  state  the  name  of  said  ditch,  the  names  of  the  owners 
of  the  land  that  will  be  affected  thereby,  so  far  as  they  can  be  ascertained 
by  reasonable  inquiry  and  search  of  the  public  records  of  the  recorder, 
clerk,  auditor  and  treasurer  of  the  county  or  counties  where  located, 
and  at  the  same  time  the  auditor  shall  mail  a  copy  of  said  notice  to  all  non- 
residents whose  addresses  are  known  to  him  or  can  be  ascertained  by 
inquiring  at  the  treasurer's  office. 

5662.    Hearing,  duty  of  board. — 3.    Said  board  of  commissioners,  at 
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the  time  set  for  the  hearing  of  said  petition,  shall,  if  there  be  no  objection, 
proceed  to  hear  said  petition,  and  if  the  report  of  the  said  surveyor 
or  surveyors  is  in  accordance  with  the  provisions  of  this  act,  and  in  favor 
of  the  proposed  repair,  shall  establish  said  work  as  specified  in  the 
report.  But  if  the  surveyor  or  surveyors  report  against  the  proposed 
work  the  board  shall  dismiss  the  petition  and  tax  the  cost  to  the  pe- 
titioners. 

6653.  Remonstrance,  proceedings. — 4.  It  shall  be  lawful  for  any  per- 
son assessed  for  the  repair  or  cleaning  out  of  said  ditch,  drain  or  water 
course,  to  file  with  the  board  of  commissioners,  at  or  before  the  time 
set  for  the  hearing  of  the  petition,  an  answer  or  remonstrance  against 
the  repair  or  cleaning  out  of  said  ditch  reported  by  the  surveyor  or 
surveyors  by  setting  forth  that  said  repair  is  not  practicable  or  of 
public  utility,  that  the  assessments  made  for  said  repair  are  not  in  propor- 
tion to  th«  benefits  to  be  derived  from  said  proposed  work  of  repair  if 
accomplished,  and  the  court  shall  hear  evidence  and  try  said  cause  and 
shall  adjust  the  assessments  so  that  they  shall  be  in  proportion  to  the  ben- 
efits to  be  derived  from  said  proposed  work  of  repair  if  accomplished, 
and  upon  the  hearing  of  said  cause,  if  the  court  shall  find  that  said 
proposed  work  of  repair  of  said  original  ditch  is  not  practicable  nor  of 
public  utility  the  same  shall  be  dismissed  at  the  cost  of  the  petitioners. 
But  if  the  board  of  commissioners  find  said  repair  practicable  and  of 
public  utility,  they  shall  establish  said  repair,  and  the  auditor  shall  at 
once  give  notice  for  a  period  of  two  weeks  in  two  weekly  newspapers 
of  general  circulation,  representing  different  political  parties,  if  any 
there  be,  published  in  each  of  the  counties  into  which  said  ditch  runs 
or  in  which  lands  are  located  which  are  affected  thereby,  for  bids,  for  the 
repair  of  said  ditch,  and  shall  let  it  to  the  lowest  responsible  bidder. 
Said  notice  shall  state  when  and  where  said  bids  will  be  received,  the 
name  and  general  description  of  the  ditch  to  be  repaired:  Provided,  That 
the  party  receiving  the  contract  shall  enter  into  a  written  contract  with 
the  auditor,  and  give  bond,  with  surety  approved  by  said  auditor,  pro- 
viding for  the  faithful  performance  of  said  contract,  and  no  bid  shall  be 
accepted  or  contract  let  for  more  than  the  estimated  cost  of  said  work; 
and  when  such  repair,  drain  or  water  course  has  been  constructed,  it 
shall  be  under  the  supervision  and  management  of  the  county  surveyor 
of  the  county  in  which  said  repair  is  located,  who  shall,  in  conjunction 
with  the  surveyor  of  the  county  having  jurisdiction  of  said  ditch,  accept 
said  work  when  completed  and  execute  certificate  therefor:  Provided. 
That  the  amount  of  assessments  confirmed  by  the  board  of  commis- 
sioners shall  be  a  lien  upon  the  lands  so  assessed  from  the  date  of  the 
confirmation  of  such  repair. 

6654.  Report,  contents,  costs,  pa3ntnent. — 5.  Whenever  the  board  of 
commissioners  establish  a  public  repair,  drain  or  water  course,  it  shall 
order  the  said  surveyor  or  surveyors  to  immediately  make  a  final  report 
in  which  they  shall  specify  the  time  in  which  said  repairs  shall  be  com- 
pleted, and  they  shall  apportion  the  cost  of  locating  said  repair  and 
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cleaning  of  said  ditch,  drain  or  water  course,  and  compensation  to  the 
surveyor  or  surveyors,  laborers,  and  other  costs,  including  the  estimated 
cost  of  superintending  and  receiving  said  work,  and  the  award  to  each 
person  or  corporation  owning  the  lands  assessed  for  the  repair  of  their 
proportionate  share  of  the  costs  and  expenses,  and  shall  specify  the  time 
in  which  the  same  shall  be  paid  to  the  county  treasurer.  It  shall  be 
the  duty  of  the  surveyor  or  surveyors  to  file  with  the  final  report  an 
itemized  account  of  his  or  their  services  up  to  the  time  of  such  report, 
verified  by  his  oath.  It  shall  be  the  duty  of  said  surveyor  or  sur- 
veyors to  file  with  his  report  an  account  with  the  names  of  the  laborers, 
and  his  assistants,  the  time  each  was  employed,  and  the  time  they  were 
necessarily  engaged  in  viewing  said  repair  and  making  their  report. 
And  the  court,  upon  approval  of  said  report,  shall  order  the  compensa- 
tion earned  paid  from  the  county  treasury  upon  an  order  from  the  au- 
ditor to  the  parties  entitled  thereto,  and  all  costs  and  compensation 
shall  be  collected  by  the  county  treasurer  as  other  taxes  are  collected, 
and  when  collected  shall  be  placed  in  the  county  fund  to  reimburse 
the  county  for  said  costs  previously  paid  as  required  by  this  act:  Pro- 
videdy  The  surveyor  or  surveyors  shall  receive  a  per  diem  of  three  dol- 
lars and  other  laborers  two  dollars  per  day. 

5655.  Appeal,  qaestions,  bond,  transcript. — 6.  Any  person  or  corpo- 
ration aggrieved  may  appeal  from  any  final  order  or  adjudgment  of  the 
board  of  commissioners  made  in  the  proceedings  and  entered  upon  their 
records  determining  either  of  the  following  matters :  First,  whether  said 
repair  will  be  of  public  utility  and  practicable;  second,  whether  the 
assessments  made  for  the  repair  of  said  ditch  are  in  proportion  to  the 
benefits,  to  be  determined  from  the  proposed  work  of  improvement,  if 
accomplished;  third,  whether  the  assessments  made  to  lands  subdivided 
since  the  construction  of  the  original  ditch  are  equitably  proportioned, 
and  the  appellant  shall  file  with  the  auditor  an  appeal  bond,  with  at  least' 
two  freehold  suretfes,  to  be  approved  by  the  auditor  and  clerk  of  the 
circuit  court,  conditioned  that  he  will  duly  prosecute  said  appeal,  and 
pay  all  costs  that  may  be  adjudged  against  him  in  the  circuit  court: 
Provided,  That  such  appeal  bond  shall  be  filed  within  thirty  days  after 
such  final  order  or  judgment  of  the  board  of  commissioners  is  made,  and 
if  an  appeal  be  taken  the  auditor  shall  within  ten  days  make  a  com- 
plete transcript  of  the  proceedings  before  the  board  of  commissioners, 
and  of  such  appeal  bond,  and  certify  the  same  together  with  the  papers 
to  the  clerk  of  the  circuit  court. 

5656.  Inspection,  certificate,  lien,  interest,  collection. — 7.  It  shall  be 
the  duty  of  the  surveyor  of  the  county,  in  ease  the  repair  is  in  but  one 
county,  and  the  duty  of  the  county  surveyor  of  the  county  having 
jurisdiction  of  the  proceedings,  in  conjunction  with  the  surveyor 
of  the  county  where  the  land  is  located,  where  the  repair  is  in 
more  than  one  county,  on  being  notified  by  any  contractor  that  any  por- 
tion of  said  repair  is  completed,  being  not  less  than  one-half  mile,  to 
inspect  the  same,  and  if  they  find  that  said  portion  is  completed  accord- 
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ing  to  the  specifications  of  the  report  on  which  the  repairs  were  ordered, 
to  accept  it  and  give  to  the  contractor  a  certificate  of  acceptance  stating 
that  said  portion  is  completed  according  to  such  specifications.  And 
they  shall  in  addition  state  the  amount  due  the  contractor  for  said 
partial  repair,  which  certificate  shall  be  a  lien  upon  the  land  assessed 
and  on  which  said  land  is  benefited  for  said  amount,  which  amount 
shall  be  due  and  payable  immediately  by  the  owner  of  the  land,  and  such 
certificate  if  not  paid  on  demand  shall  draw  interest  until  paid.  And 
when  such  surveyor  or  surveyors  accept  it  and  issue  certificates  of 
acceptance,  he  shall  file  with  the  county  auditor  of  the  county  in  which 
said  land  is  located  a  copy  thereof,  whereupon  said  auditor  shall  charge 
the  amount  mentioned  in  the  certificate  on  the  tax  duplicate  against  the 
land  assessed,  to  be  collected  as  other  taxes  are  collected,  together  with 
six  per  cent,  for  the  holder  of  the  certificate  after  the  same  becomes 
delinquent,  and  when  collected  shall  be  paid  to  the  person  holding 
the  certificate  or  order  of  the  auditor. 

[Acta  1903,  p.  121.    In  force  February  28,  1903.] 

6657.  Floodgates,  petition,  construction,  cost. — 1.  That  whenever  the 
lands  drained  by  a  ditch,  which  has  its  outlet  in  a  stream  or  watercourse, 
is  so  situated  that  the  water  from  such  stream  or  watercourse  in  high- 
water  will  back  up  and  through  such  ditch,  and  overfiow  such  lands 
drained  thereby  before  such  stream  or  watercourse  overflows  its  banks, 
it  shall  be  the  duty  of  the  township  trustee  in  any  township  where  such 
ditches  and  watercourses  and  streams  exist,  upon  the  petition  of  a 
majority  of  the  persons  owning  lands  benefited  by  said  ditch,  to  build 
suitable  and  sufficient  floodgates  at  the  outlet  of  such  ditch  or  near 
enough  thereto  to  prevent  the  water  from  said  stream  or  watercourse 
flowing  into  said  ditch  and  from  said  ditch  to  the  low  lands  lying 
along  the  line  thereof  before  the  said  stream  or  watercourse  overflows 
its  banks :  Provided,  The  cost  thereof  shall  not  exceed  TBve  per  cent,  of  the 
assessed  value  of  the  property  benefited. 

5668.  Notice,  remonstrance,  hearing. — 2,  Upon  the  filing  of  such 
petition  with  the  trustee  of  such  township,  such  trustee  shall  cause 
to  be  posted  in  three  conspicuous  places  in  said  township  notices  of  the 
filing  of  such  petition,  and  such  notices  shall  state  the  time  and  place 
of  the  hearing  of  said  petition,  which  notices  shall  be  posted  not  less 
than  ten  (10)  days  before  the  time  of  hearing,  and  upon  the  day  set 
for  the  hearing  he  shall  consider  any  remonstrance  that  may  be  filed, 
and  shall  determine  whether  such  floodgate  shall  be  constructed.  In 
case  he  shall  detrmine  that  it  is  of  benefit  to  the  owners  of  the  lands 
along  the  line  of  such  ditch,  he  shall  order  the  floodgate  to  be  constructed 
upon  such  plans  as  shall  in  his  opinion  be  suflScient  for  the  purpose. 

6669.  Township  trustee  superintends,  assessments. — 3.  Such  flood- 
gates shall  be  constructed  under  the  supervision  of  said  township  trustee, 
and  the  costs  thereof  shall  be  assessed  against  the  owners  of  the  lands 
benefited  by  such  ditch,  and  such  land  shall  be  assessed  for  the  cost 
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of  the  construction  thereof  in  proportion  to  the  actual  benefits  to  the 
lands  affected  thereby.  Such  assessments  shall  be  certified  by  said  trustee 
to  the  county  auditor,  who  shall  certify  them  to  the  treasurer  of  such 
county,  and  such  treasurer  shall  proceed  to  collect  the  same  as  taxes  ar^ 
collected. 

6660.  Remonstrance  and  appeal. — 4.  Any  person  aggrieved  by  the  ac- 
tion of  the  trustee  in  regard  to  the  establishing  of  such  floodgate,  or 
refusing  to  establish  the  same,  or  by  the  assessment  of  the  cost  thereof, 
may  remonstrate  and  appeal  from  the  decision  of  such  trustee  to  the 
circuit  court,  and  proceedings  in  regard  to  the  same  shall  be  controlled 
by  the  law  regulating  remonstrances  and  appeals  in  the  law  provided 
for  the  establishment  of  ditches. 
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CHAPTER    55. 

EASEMENTS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC. 

5746.     Acquiring  by  use. 

6746.    Acquiring  by  use. 

An  injunction  will  not  lie  to  prevent  the  acquiring  of  an  easement  over  land  by 
use,  as  such  a  right  may  be  prevented  by  giving  notice  under  the  statute  of  tn 
intention  to  dispute  such  right.     Hart  v.  Hildebrandt,  30  App.  415. 
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CHAPTER    56, 

EDUCATION— COMMON  SCHOOLS. 
Section  nvmberi  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constrned  since  1901. 

ABT.  ART. 

1.  The  fund.    5796c-5822d.  6.    Schools  in  cities  and  towns. 

2.  Administration.    5837a-5939.  5975-5978. 

3.  Taxation.    5951-5955.  7.    JSchools  and  school  houses.    5984- 

4.  Enumeration.    5958-5960e.  6001a. 

5.  Apportionment   of  revenue.  5970-       9.    Free  libraries.    6024b,  6024c. 

5973.  10.    General  provisions.    6028-6030b. 

ARTICLE   1.— THE  FITND. 

seo.  sec. 

5796c.  Limit  of  loan.  5810c.    Appropriations,  counly  council. 

5810a.  Expense  in  making  loans.  5822d.     Sales,  acts  legalized. 

5810b.  Repeal  of  order. 

[Acts  1903,  p.  119.    In  force  February  28,  1903.] 

6796c.  Limit  of  loan.— 3.  The  sum  loaned  shall  not  exceed  one-half 
the  appraised  value  of  the  premises  proposed  to  be  mortgaged.  In  all 
eases  where  perishable  improvements  upon  real  estate  are  accepted 
as  a  part  of  the  security  for  any  such  loan,  the  real  estate  and  the 
perishable  improvements  thereon  shall  be  appraised  separately,  and 
there  shall  be  procured  by  the  borrower  a  policy,  or  policies,  of  fire  and 
tornado  insurance  issued  by  a  company,  or  companies,  duly  author- 
ized by  the  auditor  of  state  to  do  business  in  this  state,  and  such  policy 
or  policies  shall  contain  the  union  mortgage  clause  in  favor  of  the 
county  wherein  such  loan  is  made,  and  such  borrower  shall  deliver  such 
policy,  or  policies,  of  insurance  to  the  auditor  of  such  county  and  shall 
keep  such  improvements  insured  in  the  manner  aforesaid  during  the 
time  that  such  loan  is  in  force.  The  mortgage  securing  such  loan  shall 
contain  the  provision  that  such  insurance  shall  be  procured  and  kept 
in  force  as  above  provided.  Upon  the  failure  of  said  borrower  to  do 
so,  the  auditor  shall  procure  such  insurance,  and  the  premium  or  pre- 
miums thereof  shall  become  a  part  of  the  debt  secured  by  said  mortgage, 
bearing  same  rate  of  interest  as  the  mortgage  debt,  and  the  further 
provision  that  such  mortgage  may,  upon  such  default  by  such  borrower, 
be  foreclosed.     Such  insurance  shall  in  all  cases  be  for  a  sum  equiva- 
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lent  to  thirty-six  and  two-thirds  per  cent,  of  the  appraised  value  of  such 
portion  of  said  perishable  improvements  as  is  accepted  as  security  for 
any  such  loan:  Provided,  That  when  such  premises  are  situated  in  a 
county  other  than  that  to  which  such  fund  may  belong^  the  sum  loaned 
thereon  shall  not  exceed  forty  per  cent,  of  the  appraised  value  of  such 
premises. 
This  act  amends  section  5796c,  Burns'  R.  S.   1901. 

[Acts  1905,  p.  25.    In  force  February  21,  1905.] 

5810a.  Expense  in  making  loans. — 1.  That  the  county  commissioners 
of  any  county  in  the  state  may,  at  their  discretion,  at  any  re^lar  meeting 
of  their  own  board,  order  that  their  county  shall  bear  any  or  all  the  ex- 
pense of  appraisers,  abstract  of  title  and  recording  mortgage  in  making 
any  or  all  loans  of  school  funds.  Thereafter,  so  long  as  such  order  is 
in  eflfect,  the  county  auditor  shall  meet  the  expenses  covered  by  it  in 
the  same  manner  that  he  does  other  expenses  incurred  by  the  county: 
Provided,  That  such  expense  shall  not  exceed  one  per  cent,  of  such 
loan,  but  such  expense  shall  not  be  paid  unless  loan  be  made. 

6810b.  Repeal  of  order. — 2.  At  any  subsequent  regular  meeting  of 
said  board  the  commissioners  may,  at  their  discretion,  repeal  any  part  or 
all  of  such  order  or  orders. 

5810c.  Appropriations — County  council. — 3.  When  such  orders  shall 
exist  the  county  council  shall  take  them  into  consideration  in  making 
their  regular  appropriations. 

5822d.    Sales,  acts  legalized. 

By  an  act  of  March  9,  1903,  Acts  1903,  p.  299,  and  an  act  of  February  15,  1906, 
Acts  1905,  p.  12,  certain  sales  of  lands  under  school  fund  mortgages  are  legalized 
when  such  sales  were  not  in  strict  conformity  with  the  statute. 

ARTICLE  2.— ADMINISTRATION. 
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SEC.  SEC, 

oiM.'q.     Streets,  improvements,  assess-  5915w.  Tax  to  pay  bonds. 

ments.  5915x.  Bonds  of  trustees. 

5915r.      Examinations  bj  auditor,  re-  5915y.  Kedeeming  bonds,  no  repeal. 

ports.  5920.  General  duties  of  trustees. 

5915s.     Manual  training  schools  in  5920c.  Removal  and  relocation  of  school 

cities.  houses. 

5915t.     Instructors,  rules.  5920f.  Abandoni9ent  of  schools. 

5915U.    Taxes,  levy.  5936.  School  commissioners. 

5915V.    Bonds  or  notes  by  cities  or  5939.  Duties  and  powers  of  commis- 

towns.  sioners. 

[Acts  1903,  p.  291.     In  force  April  23,  1903.] 

6837a.  State  superintendent,  grading  teachers'  success. — 1.  That  the 
state  superintendent  of  public  instruction  is  hereby  required  to  provide 
from  time  to  time  such  schedule  of  items  as  should,  in  his  judgment, 
enter  into  the  record  and  grading  in  the  item  of  a  teacher's  success  by 
the  city,  town  and  county  superintendent  of  schools. 

6837b.  Visits  by  city  and  county  superintendents.— 2.  It  shall  be  the 
duty  of  the  city,  town  and  county  superintendents  of  schools  to  visit  each 
year  the  teachers  under  their  charge  and  supervision,  and  from  personal 
inspection  and  otherwise  make  an  itemized  statement  and  grading  of 
the  success  of  each  teacher  under  their  charge,  and  in  accordance  with 
the  rules  and  schedule  of  the  state  superintendent  of  public  instruction, 
as  provided  in  sectio;i  1  of  this  act. 

6837c.  Statement  to  teachers,  record. — 3.  It  shall  be  the  duty  of 
each  school  superintendent  to  issue  over  his  signature  and  deliver  to 
each  teacher  under  his  supervision,  not  later  than  July  1,  each  year, 
such  a  statement  of  the  success  of  each  as  is  contemplated  in  section  2  of 
this  act,  and  shall  keep  on  file  in  a  permanent  record  book  duplicates 
of  all  such  statements.  A  teacher's  success  grade  so  issued  diall  be 
his  legal  success  grade  for  one  year  from  the  date  of  its  issuance. 

6837d.  Unfair  grading,  appeal. — 4.  The  state  superintendent  of  pub- 
lic instruction  is  hereby  authorized  to  investigate  and  revise  such  cases 
of  unfair  grading  in  the  items  of  a  teacher's  success  as  may  be  brought 
to  his  attention  in  a  written  appeal,  made  and  sworn  to  before  any 
person  authorized  to  administer  oaths,  not  later  than  thirty  days  after 
the  issuance  of  said  grade.  All  such  sworn  statements  and  papers 
relating  to  the  case  shall  be  filed  with  the  county  superintendent  of 
schools,  and  shall  by  him  be  forwarded  to  the  state  superintendent  of 
public  instruction  within  ten  days  after  the  filing  of  such  appeal. 

[Acts  1903,  p.  117.     In  force  April  23,  1903.] 

6863a.  Beading  primer. — 1.  That  the  state  board  of  school  book 
commissioners  is  hereby  authorized  to  secure  and  adopt  a  school  reading 
primer  to  be  used  in  the  public  schools  of  Indiana,  and  to  precede  the 
readers  now  authorized  by  law  to  be  adopted  by  said  board. 

6863b.  Price  to  pupils. — 2.  The  contract  price  of  said  primer  to  pu- 
pils in  the  schools  of  the  state  shall  not  exceed  ten  cents  per  copy. 
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5863c.  Laws  applicable. — 3.  All  laws  and  parts  of  laws  now  in  force 
and  relating  to  contracts,  manner  of  adopting,  revisions,  bonds,  notices 
and  records,  or  otherwise  referring  to  the  selecting,  contracting,  handling 
and  use  of  text-books  for  use  in  the  public  schools  of  Indiana,  shall  guide 
and  control  the  state  board  of  school  book  commissioners  and  other 
school  officers  in  the  discharge  of  their  duties  in  the  selection,  adoption, 
handling  and  use  of  s^id  school  reading  primer. 

5853d.  Use  optional  in  cities. — 4.  The  use  of  any  school  reading 
primer  adopted  as  herein  provided  shall  be  optional  with  school  boards 
in  cities  having  a  population  exceeding  five  thousand  inhabitants. 

[Acts  1905,  p.  163.     In  force  March  4,  1905.] 

5894.  Limiting  school  book  revisions. — 13.  In  no  case  shall  any  revi- 
sion be  required  of  any  book  or  books  used  in  the  common  schools 
of  this  state  oftener  than  once  in  everj'-  ten  years,  except  copy  books, 
histories  and  geographies,  and  all  contracts  for  furnishing  said  books 
except  histories,  copy  books  and  geographies,  shall  be  for  a  period  of 
ten  years,  and  contracts  for  furnishing  histories,  copy  books  and  geogra- 
phies shall  be  for  a  period  of  five  years:  Provided^  That  this  act  shall 
not  be  construed  to  extend  or  affect  any  existing  cohtract:  And  provided, 
further,  That  the  state  board  of  school  book  commissioners  shall  have 
the  right,  by  a  vote  of  two-thirds  of  its  members,  to  cancel  the  contract 
for  the  use  of  any  school  book  at  the  expiration  of  five  years,  if  satisfied 
that  the  use  of  said  book  would  not  be  for  the  best  interests  of  the  schools 
of  the  state. 

This  section  amends  section  5894,  Burns*  R.  S.  1901. 

[Acts   1905,  p.  492.     In  force  March  7,   1905.] 

5002a.  Eligibility  of  superintendent. — 1.  That  no  person  shall  be 
eligible  to,  or  shall  hold  the  office  of,  county  superintendent  unless  he  hold 
at  the  time. of  his  election  a  thirty-six  months'  state  license,  a  sixty 
months'  license,  a  life  or  a  professional  license,  to  teach  in  the  common 
schools  of  this  state;  but  nothing  herein  contained  shall  affect  the  title 
to  his  office  of  any  county  superintendent  now  in  office. 

See  section  5905i  for  section  2  of  this  act. 

5903.    Duties  of  superintendent,  appeals. 

A  c-ounty  superintendent  of  schools  can  not  enjoin  a  towTishlp  trustee  from  paying 
a  school  teacher  for  services  in  teaching  a  school  because  such  teacher  did  not  hare 
a  license  to  teach.     McGre<?por  v.  State,  .31  App.  483. 

[Acts   1905.  p.  492.     In  force  March  7,   1905.] 

59051.  Pay  of  county  superintendent. — 2.  A  county  superintendent 
shall  receive  in  full  for  all  services  rendered  by  him  four  dollars  and  fifty 
cents  ($4.50)  per  day  for  each  day  he  shall  be  employed  in  the  actual 
performance  of  his  duties. 

See  section  5902a  for  section  1  of  this  act. 
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[Acts  1905,  p.  437.     In  force  April   15,  1905.] 

5915.  School  trustees  in  cities  and  towns. — 1.  That  the  common  council 
of  each  city  and  the  board  of  trustees  of  each  incorporated  town  of  this 
state  shall  at  a  regular  meeting  of  such  common  council  or  board  of  trus- 
tees, after  the  incorporation  of  such  city  or  town  elect  three  school 
trustees,  who  shall  hold  their  offices  one,  two  and  three  years,  respective- 
ly, from  and  after  the  first  day  of  the  next  succeeding  August.  The 
term  of  each  of  said  trustees  shall  be  determined  by  lot  at  the  time  of 
such  election  by  such  common  council  or  board  of  trustees,  and  annually 
thereafter  the  common  councils  of  each  city  and  the  board  of  trustees 
of  each  incorporated  town,  at  their  regular  meetings  in  the  month  of 
June,  shall  elect  one  school  trustee,  who  shall  hold  his  office  for  three 
years  from  the  first  day  of  the  next  succeeding  August.  Such  trustees 
shall  constitute  the  school  board  of  the  city  or  town,  and  before  entering 
upon  the  duties  of  their  offices  they  shall  take  an  oath  faithfully  to 
discharge  the  duties  of  the  same.  They  shall  meet  within  five  days  after 
the  first  day  of  August  of  each  year  and  organize  by  electing  one  of  their 
number 'president,  one  secretary  and  one  treasurer.  The  treasurer,  be- 
fore entering  upon  the  duties  of  his  office,  shall  execute  a  bond  to  the 
acceptance  of  the  county  auditor,  conditioned  as  an  ordinaiy  official 
bond,  with  at  least  two  sufficient  freehold  sureties,  who  shall  not  be  mem- 
ber of  said  board,  in  a  sum  not  less  than  double  the  amount  of  money 
which  may  come  into  his  hands  within  any  one  year  by  virtue  of  his 
office.  The  president  and  secretary  shall  each  give  bond,  with  like 
sureties,  to  be  approved  by  the  county  auditor,  in  any  sum  not  less  than 
one-third  of  the  treasurer's  bond:  Provided,  That  in  case  of  a  newly  in- 
corporated city  or  town  such  trustees  shall  meet  within  five  days  of 
their  election  and  organize  by  electing  the  officers  and  giving  the  bonds 
as  herein  provided,  which  officers  and  bonds  shall  be  continued  until  the 
first  day  of  August  next  succeeding  such  organization.  All  vacancies 
that  may  occur  in  said  board  of  school  trustees  shall  be  filled  by  the 
common  council  or  board  of  trustees  of  the  town,  but  such  election 
to  fill  a  vacancy  shall  only  be  for  the  unexpired  term.  The  board  of 
school  tnistees  shall  within  five  days  after  the  first  day  of  August  of 
each  year  reorganize  their  boards  and  execute  their  bonds  for  the  en- 
suing year.  Said  trustees  shall  receive  for  their  services  such  compensa- 
tion as  the  common  council  of  the  city  or  the  board  of  trustees  of  the 
town  may  deem  just,  which  compensation  shall  be  paid  from  the  special 
school  revenue  of  the  city  or  town:  And,  provided,  further.  That  the  pres- 
ent incumbents  of  the  offices  of  school  trustees  of  any  city  or  town  shall 
hold  their  offices  until  the  first  day  of  August  next  succeeding  the 
expiration  of  their  terms:  Provided  further.  That  the  provisions  of  this 
act  relative  to  the  appointment  of  school  trustees  shall  not  be  manda- 
tory upon  those  incorporated  towns  wherein  the  school  corporations  have 
been  or  shall  hereafter  be  abandoned. 

This  section  probably  supersedes  section  5915,  Bums*  R.  S.   1901. 
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When  a  town  is  inoorporated  as  a  city,  the  officers  of  the  town  school  trustees 
are  not  thereby  vacated.    State  v.  Ogan,  159  Ind.  119. 

If  the  common  council  of  a  city  elects  three  school  tnistees  when  there  is  only  one 
vacancy,  and  there  is  no  particular  trustee  designated  to  fill  the  vacancy,  none  of  such 
trustees  are  legally  elected.     State  v.  Ogan,  159  Ind.  119. 

If  the  treasurer  of  a  board  of  school  trustees  receives  money  raised  to  build  school 
houses  without  executing  an  additional  bond,  the  sureties  on  his  g<eneral  bond  as 
such  treasurer  will  be  liable  for  the  proper  application  of  such  money.  Hogue  v. 
State,  29  App.  621. 

6916a.  Cities  excepted. — 2.  The  provisions  of  this  act  shall  not  apply 
to  cities  of  over  fifty  thousand  inhabitants,  according  to  the  last  preceding 
United  States  cenus. 

6915b.    Towns  abandoning  control. 

Towns  coming  within  the  provisions  of  section  5915b,  Bums*  R.  S.  1901,  can  not 
abandon  control  of  schools  and  abolish  the  board  of  school  trustees  if  the  to^n  is 
liable  for  damages  on  account  of  contracts  made  by  the  school  trustees.  Hombeck 
V.  State,  33  App.  609. 

[Acts  1903,  p.  417.     In  force  March  10,  1903.] 

5915e.  School  in  cities  of  30,000  to  36,600.-1.  That  all  cities  of  this 
state  which  have  a  population  of  more  than  thirty  thousand  (30,000) 
and  less  than  thirty-six  thousand  five  hundred  (36,500)  inhabitants,  as 
shown  by  the  last  preceding  United  States  census,  shall  be  governed 
by  the  provisions  of  this  act,  and  the  several  boards  of  school  trustees 
of  such  cities  shall  represent  and  be  vested  with  all  the  powers  and 
authority  of  such  school  cities,  and  with  the  management  and  control  of 
the  common  schools  therein. 

Acts  which  provide  for  schools  in  cities  with  a  designated  number  of  inhabitants 
only,  are  unconstitutional  as  being  special*  legislation.  Campbell  v.  City  of  Indian- 
apolis, 155  Ind.  186;  School  City  of  Rushville  v.  Hayes,  162  Ind.  193. 

6916f.  Laws  applicable,  trustees,  powers. — 2.  The  general  school 
laws  of  this  state  and  all  laws  and  parts  of  laws,  applicable  to  the 
general  system  of  common  schools  in  cities,  and  not  inconsistent  here- 
with, shall  be  in  full  force  in  the  cities  included  within  this  act;  the 
boards  of  school  trustees  of  such  cities  shall  have  and  exercise  all  the 
powers  heretofore  or  hereafter  conferred  upon  the  school  trustees  of 
the  same  or  other  cities  of  the  state. 

6916g.  Industrial,  manual  training. — 3.  The  board  of  school  trustees 
in  any  such  city  shall  have  the  power  to  establish  in  connection  with 
and  as  part  of  the  system  of  common  schools  therein,  including  high 
schools,  a  system  of  industrial  or  manual  training  and  education  wherein 
shall  be  taught  the  practical  use  of  tools  and  mechanical  implements, 
the  elementary  principles  of  mechanical  construction  and  mechanical 
drawing  and  domestic  science. 

6916h.  Instructors,  rules. — i.  Such  board  of  school  trustees  upon 
establishing  such  system  of  industrial  or  manual  training  and  education 
shall  employ  competent  instructors  in  the  various  subjects  to  be  taught. 
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and  establish  such  general  rules  and  regulations  for  the  admission  of 
pupils  and  the  conduct  of  the  schools  wherein  the  same  shall  be  taught 
as  in  their  judgment  will  produce  the  best  results  and  give  instruction 
to  the  largest  number  of  pupils  practicable.  They  may  provide  for 
such  instruction  in  separate  rooms,  or  separate  buildings  as  in  their 
judgment  may  be  most  advantageous. 

69151.  Salaries  and  expenses. — 5.  The  board  of  school  trustees  in 
any  such  school  city,  having  decided  to  establish  such  system  of  man- 
ual training  and  education,  shall  have  power  and  authority  to  pay  the 
salaries  of  the  instructors  employed  in  such  system  of  industrial  or 
manual  training  and  education  from  the  local  tuition  fund  of  said  school 
city,  and  the  other  expenses  necessary  and  incident  to  the  establishing 
the  same  from  the  special  school  fund  of  said  school  city. 

5915J.  Land  and  btdldings. — 6.  The  board  of  school  trustees  in  any 
such  school  city,  having  decided  to  establish  such  system  of  industrial 
or  manual  training,  shall  with  the  consent  of  the  common  council  of 
such  city  have  the  power  and  authority  to  purchase  said  land  and  erect 
thereon  such  building  or  buildings  as  they  shall  deem  necessary  for 
the  use  and  accommodation  of  such  system,  and  may  devote  to  the  use 
of  such  system  of  instruction,  wholly  or  in  part,  any  land  which  such 
school  city  may  now  own  or  any  building  or  buildings  which  such 
school  city  now  own  or  may  have  in  process  of  construction. 

5915k.  Purchasing  land,  buildings.— 7.  Such  board  of  school  trus- 
tees in  any  such  school  city  may  with  the  consent  of  the  common  council 
of  such  city  purchase  such  land  as  it  may  deem  necessary  for  school 
purposes,  and,  with  the  consent  of  the  common  council  of  such  city, 
may  erect  thereon  such  building  or  buildings  as  it  may  deem  necessary 
for  the  adequate  use  of  such  school  city,  including  common  school,  high 
school,  grammar  school,  and  manual  training  school  buildings. 

5916L  Borrowing  money. — 8.  Such  board  of  school  trustees  in  any 
such  school  city,  for  the  purpose  of  raising  the  necessary  funds  with 
which  to  purchase  said  lands  or  grounds,  or  for  the  erection  of  any 
school  building  or  buildings,  or  for  the  completion  of  any  building  or 
buildings  now  in  process  of  erection,  or  to  pay  any  indebtedness  here- 
tofore incurred  by  any  such  school  city  for  the  purchase  of  land  for 
school  purposes,  or  the  erection  and  construction  of  any  school  building 
or  buildings  within  and  for  said  city,  shall  have  power  to  borrow 
money  in  such  sums  or  in  such  amounts  as  may  be  necessary,  subject 
to  the  limitations  hereinafter  provided  for  in  section  9. 

6916m.  Bonds,  issue,  sale. — 9.  Any  board  of  school  trustees  in  any 
such  school  city,  desiring  to  borrow  money  for  any  of  the  purposes 
stated  in  this  act,  from  time  to  time  may  issue  and  sell  the  negotiable 
bonds  of  such  school  city,  in  such  sums  and  denominations  as  to  such 
board  may  be  deemed  advisable,  drawing  interest  at  not  to  exceed 
five  per  centum  per  annum,  interest  payable  semiannually,  and  running 
such  length  of  time,  not  to  exceed  ten  years,  as  the  board  may  deem 
best,  and  payable  in  equal  annual  installments,  to  be  sold  at  not  less 
than  their  par  valrfe  and  to  be  payable  at  such  place  as  such  board  may 
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deem  best.  Such  bonds  shall  be  issued  in  the  name  of  the  school  city, 
shall  be  signed  by  the  president,  secretary  and  treasurer  of  the  board 
of  school  trustees  of  such  school  city.  Such  bonds,  so  executed  and 
issued,  shall  constitute  an  indebtedness  of  the  school  city  on  account 
of  and  for  the  benefit  of  which  they  are  issued;  and  such  school  city 
issuing  the  same  shall  be  liable  for  and  shall  assume  and  pay  such 
bonds:  Provided,  That  the  aggregate  of  such  bonds  outstanding  at  any 
one  time,  together  with  the  aggregate  amount  of  such  school  city  notes, 
warrants  or  other  evidences  (written  or  printed)  of  indebtedness  shall 
not  exceed  two  hundred  thousand  ($200,000.00)  dollars:  Provided,  fur- 
ther. That  the  aggregate  amount  of  bonds  and  other  evidences  of  indebt- 
edness issu.ed  for  ward  school  purposes  outstanding  at  any  one  time 
shall  not  exceed  sixty  thousand  dollars  ($60,000.00). 

5915n.  Interest  on  bonds,  taxes. — 10.  Such  board  of  school  trustees 
in  any  such  school  city  issuing  such  bonds  or  incurring  indebtedness 
as  aforesaid,  shall  have  the  power  to  pay  the  interest  and  principal  of 
any  such  bonds  or  indebtedness  from  the  special  school  revenues  of 
such  school  city,  and  to  create  a  sinking  fund  for  the  principal  thereof 
when  due,  and  such  board  of  school  trustees  shall  levy  each  year  an 
amount  of  special  tax,  not  exceeding  that  fixed  by  law,  sufficient,  in 
addition  to  the  current  expenses  payable  from  such  fund,  to  pay  the 
annual  interest  and  installments  due  on  such  bonds,  and  to  provide 
such  an  amount  for  a  sinking  fund  as  the  board  may  set  aside  for  such 
purpose  in  any  year. 

5915o.  Bonds,  resolution,  notice,  sale. — 11.  Any  board  of  school  trus- 
tees in  any  school  city  desiring  to  issue  and  sell  bonds  for  any  of 
the  purposes  set  forth  in  this  act,  shall  adopt  a  resolution  at  some  reg- 
ular meeting  of  said  board,  setting  forth  the  purposes  and  necessity 
of  such  issue,  the  amount  thereof,  the  denomination  of  such  bonds,  the 
rate  of  interest  thereon  and  the  time  or  times  such  bonds  are  to  run, 
the  notice  to  be  given  of  the  sale  of  same  and  the  time  and  place  of 
such  sale.  The  board  shall  sell  such  bonds  at  public  sale,  or  by  sealed 
bids  to  the  highest  and  best  bidder,  at  not  less  than  par.  The  board 
shall  give  notice  of  such  sale  by  publication  in  such  newspapers  of 
general  circulation,  at  least  one  of  which  said  newspapers  shall  be 
published  in  said  school  city,  and  in  such  financial  journals  and  for 
such  time,  not  less  than  three  weeks,  as  shall  be  determined  by  the 
board  of  school  commissioners. 

5915p.  Proceeds  of  sale,  bond  of  treasurer. — 12.  The  proceeds  of 
any  sale  of  school  bonds  authorized  by  this  act  shall  be  paid  to  the 
treasurer  of  the  board  of  school  trustees,  and  shall  be  kept  by  him  in 
a  separate  fund,  and  such  moneys  shall  be  applied  only  to  the  purposes 
for  which  the  bonds  were  sold:  Provided,  That  any  surplus  in  such 
fund  shall  be  applied  to  the  sinking  fund  for  such  bonds.  Before  the 
issue  or  sale  of  any  bonds  authorized  by  this  act,  such  school  treasurer 
shall  make  and  file  with  the  county  auditor  a  bond,  payable  to  the  State 
of  Indiana,  in  a  sum  not  less  than  the  amount  of  such  bonds  to  be  issued 
and  sold,  and  with  security  to  be  approved  by  such  auditor,  conditioned 
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for  the  faithful  and  honest  application  of  the  proceeds  of  such  bonds, 
to  the  purposes  for  which  the  same  were  issued;  and  such  treasurer 
and  the  surety  and  sureties  on  such  bond  shall  be  liable  to  the  school 
city  for  any  misappropriation  or  loss  of  the  proceeds  of  such  bonds. 

5916q.  Streets,  improvements,  assessment. — 13.  Whenever  any  real 
estate  belonging  to  such  school  city  shall  be  benefited  or  damaged  by 
reason  of  the  opening  or  closing  of  any  street  or  alley  or  by  reason  of 
the  construction  of  any  sewer,  or  street  or  alley  improvement,  such 
school  property  so  benefited  shall  be  assessed  therefor,  and  such  school 
property  so  damaged  shall  be  compensated  therefor.  The  amount  of 
which  damages  or  benefits  shall  be  determined  by  the  method  followed 
in  assessing  benefits  or  damages  to  private  property  in  such  city,  and 
such  school  city  shall  pay  the  amount  so  assessed  againt  any  school 
property  in  the  same  manner  as  regards  time  of  payment  as  such  assess-^ 
ments  are  paid  by  the  owners  of  private  property. 

6915r.  Examinations  by  auditor,  reports. — 14.  The  auditor  of  the 
county  in  which  such  cities  coming  under  the  provisions  of  this  act  are 
situated  shall  be  delegated  by  the  board  of  county  commissioners  to- 
make  a  careful  examination  of  the  records  and  books  of  the  board  of 
school  trustees  in  such  cities,  also  to  audit  all  of  the  receipts  and  ex- 
penditures from  the  several  funds  coming  in  to  the  care  of  the  board  of 
school  trustees,  said  examination  and  auditing  to  be  made  once  during 
each  school  year.  A  report  of  the  examinations  and  auditings  by  the 
county  auditor  shall  be  published  in  two  daily  newspapers  in  such 
cities,  the  expense  of  such  publication  to  be  paid  by  the  board  of  school 
trustees  out  of  the  special  school  fund.  The  board  of  school  trustees 
shall  pay  the  county  auditor  for  his  services  not  to  exceed  fifty  dollars 
for  each  examination.  Said  compensation  to  be  paid  from  the  special 
school  fund. 

[Acts   1903,  p.  124.     In  force  March  3,   1903.] 

6915s.  Manual  training  schools  in  cities. — 1.  That  in  all  the  cities  of 
the  State  of  Indiana  having  a  population  of  more  than  fifty  thousand 
and  less  than  one  hundred  thousand,  as  shown  by  the  last  preceding 
United  States  census,  it  shall  be  lawful  for  the  boards  of  school  trus- 
tees or  other  school  authorities  having  charge  and  management  of  the 
common  schools  of  said  city,  to  establish  in  connection  with  and  as  a 
part  of  the  system  of  the  common  schools  therein,  a  system  of  indus- 
trial or  manual  training  and  education  and  of  domestic  science,  wherein 
shall  be  taught  the  practical  use  of  tools  and  mechanical  implements, 
the  elementary  principals  of  mechanical  construction  and  mechanical 
drawing,  and  the  elementary  principles  of  domestic  science. 

5916t.  Instructors,  rales. — 2.  Such  board  of  school  trustees  or  other 
school  authorities,  upon  establishing  such  system  of  industrial  or  manual 
training  and  education  and  domestic  science,  shall  employ  competent 
instruction  in  the  various  subjects  to  be  taught,  and  establish  sucb 
general  rules  and  regulations  for  the  admission  of  pupils  and  the  con- 
duct of  the  schools  wherein  the  same  shall  be  taught  as  in  their  judg- 
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ment  will  produce  the  best  results,  and  give  instruction  to  the  largest 
number  of  pupils  practicable.  They  may  provide  for  such  instruction 
in  separate  rooms,  or  separate  buildings,  as  in  their  judgment  may 
be  most  advantageous. 

5915u.  Taxes,  levy. — 3.  Any  such  board  of  school  trustees  or  other 
school  authorities  having  decided  to  establish  such  system  of  industrial 
or  manual  training  and  education  and  domestic  science  shall  have  au- 
thority, in  addition  to  all  other  taxes  now  authorized  to  be  levied,  to 
levy  a  tax  not  exceeding  ten  cents  on  each  hundred  dollars  of  property 
liable  for  taxation  for  school  purposes  to  be  levied  and  collected  as 
other  taxes  for  school  purposes  are  levied  and  collected,  for  the  pur- 
pose of  purchasing  grounds  and  erecting  buildings,  or  for  renting  build- 
ings wherein  such  instruction  shall  be  given,  the  purchase  of  all  neces- 
sary tools,  implements  and  apparatus,  and  for  the  payment  of  instructors 
and  other  expenses  incident  to  the  maintenance  thereof:  Provided,  That 
no  portion  of  the  taxes  so  levied  and  collected  shall  be  applied  to  any 
other  purpose. 

[Actft  1903,  p.  350.     In  force  March  9,  1903.] 

6915v.  Bonds  or  notes  by  cities  and  towns. — 1.  That  in  all  cities  of 
the  State  of  Indiana  which  are  incorporated  under  the  general  laws 
of  the  state,  and  in  incorporated  towns  of  this  state,  the  boards  of 
school  trustees  in  such  city  or  incorporated  town  are  hereby  authorized 
and  empowered  to  borrow  money  and  to  issue  the  bonds  or  notes  of 
such  school  city  or  school  town,  such  bonds  or  notes  to  bear  interest 
at  a  rate  not  exceeding  five  per  centum  per  annum,  and  payable  at 
such  times  within  ten  years  from  date  as  such  school  board  may  deter- 
mine. The  money  obtained  as  a  loan  on  such  bonds  or  notes  shall  be 
disbursed  by  order  of  such  board  in  payment  of  expenses  incurred 
in  buying  grounds,  building  school  houses  or  in  making  repairs  on  school 
buildings  heretofore  erected  for  such  school  city  or  town,  and  for  no 
other  use  or  purpose  whatsoever.  Before  any  such  debt  is  incurred, 
such  school  oflScers  shall  give  notice  by  publication  for  three  consecu- 
tive weeks  in  some  newspaper  published  in  such  city  or  town,  and  if 
none  be  so  published,  then  in  some  newspaper  of  general  circulation 
in  such  [county]  city  or  town,  or  by  posting  such  notices  in  five  public 
places  in  such  city  or  town  for  three  weeks,  which  notices  shall  state 
the  aggregate  debt  proposed  to  be  incurred,  the  location  of  real  estate, 
if  it  be  proposed  to  buy  real  estate ;  the  character  and  size  of  the  build- 
ing to  be  erected,  and  the  nature  of  the  improvement  proposed:  Pro- 
vided, That  if  the  aggregate  'debt  proposed  to  be  created  exceeds  three- 
fourths  of  one  per  centum  of  the  taxable  property  of  such  city  or  in- 
corporated town,  as  ascertained  by  the  last  preceding  assessment  for 
state  and  county  taxes,  then  such  fact  shall  be  certified  by  said  school 
oflScers  to  the  common  council  of  such  city  or  the  board  of  trustees  of 
such  town,  and  such  common  council  or  board  of  trustees  shall  at  once 
cause  the  question,  ** Shall  such  school  debt  be  incurred,"  to  be  sub- 
mitted to  the  electors  of  such  city  or  town.     The  form  of  the  ballot 
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shall  be  **For  the  school  debt;"  ''Against  the  school  debt.''  The  no- 
tices of  the  election  shall  state,  among  other  things,  the  aggregate 
amount  of  the  debt  proposed  to  be  incurred.  Such  question  may  be 
submitted  at  either  a  regular  or  a  special  election,  and  shall  in  all 
things  be  governed  by  the  general  law  for  such  elections.  All  expense 
of  such  election  shall  be  paid  by  such  city  or  town.  The  result  of  such 
election,  as  soon  as  determined,  shall  be  certified  by  the  town  trustees 
or  the  common  council  to  the  proper  school  officers;  and  if  a  majority 
of  these  voting  are  against  incurring  such  school  debt,  the  school  trus- 
tees shall  have  no  power  to  make  such  contracts  or  incur  such  debt: 
Provided,  further,  That  no  board  of  trustees  shall  create  any  indebtedness 
exceeding  two  per  centum  of  the  taxable  property  of  such  city  or  town, 
as  ascertained  by  the  last  assessment  for  state  and  county  taxes  previous 
to  the  incurring  of  the  said  indebtedness:  And  provided,  further,  That 
said  bonds  or  notes  shall  not  be  sold  at  a  less  rate  than  one  hundred 
cents  on  the  one  dollar. 

6916w.  Tax  to  pay  bonds. — 2.  For  the  purpose  of  paying  said  bonds 
or  notes  issued  as  provided  in  the  foregoing  section,  said  school  trus- 
tees are  hereby  empowered  to  levy  annually  a  tax  not  to  exceed  twenty- 
five  cents  in  any  one  year  on  each  one  hundred  dollars  of  the  taxable 
property  of  such  city  or  town  as  ascertained  by  the  proper  assessing 
officers,  and  one  dollar  on  each  taxable  poll :  Provided,  That  the  revenue 
derived  from  such  levy  shall  be  used  only  in  payment  of  the  pnncipa! 
and  interest  of  said  notes  or  bonded  indebtedness.  Any  surplus  re- 
maining after  the  payment  of  said  indebtedness  shall  be  covered  into 
the  special  school  revenues  of  such  school  city  or  town. 

69l6x.  Bonds  of  trustees. — 3.  Before  any  board  of  school  trustees 
shall  sell  or  negotiate  any  of  the  notes  or  bonds  herein  provided  for, 
such  board  of  trustees  shall  file  with  the  county  auditor  in  which  such 
city  or  town  is  situate,  a  bond  payable  to  the  State  of  Indiana,  in  a  sum 
not  less  than  the  face  value  of  such  notes  and  bonds  so  to  be  sold,  with 
security  to  be  approved  by  the  auditor,  conditioned  for  the  faithful  and 
honest  application  of  all  such  moneys  to  the  purposes  specified  in  this 
act. 

6916y.  Redeeming  bonds,  no  repeal. — 4.  Until  all  such  bonds  or 
notes  of  any  one  issue  under  this  act  shall  be  redeemed,  such  school  city 
or  town  shall  not  be  authorized  to  make  another  issue  of  bonds  or  notes. 
This  act  shall  not  be  construed  to  repeal  any  law  of  this  state  which 
authorizes  school  trustees  of  such  cities  or  incorporated  towns  to  levy 
taxes  for  school  purposes,  and  all  parts  of  the  general  laws  of  this  state 
not  inconsistent  herewith  and  which  may  be  applicable  to  the  general 
system  of  common  schools  in  such  cities  or  towns  shall  be  in  full  force 
and  effect. 

The  act  of  March  9,  1903,  Acts  1903,  p.  347,  authorizing  school  trustees  in  cities 
and  towns  having  a  population  of  not  more  than  4,545,  nor  less  than  4,540,  to  issue 
and  sell  bonds  for  school  purposes,  was  held  to  be  local  and  special  legislation  and 
unconstitutional  in  the  case  of  School  City  of  Rushville  v.  Hayes,  162  Tnd.  103. 
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Under  such  decision  the  following  acts  on  the  same  subject  are  regarded  as  in- 
valid, viz.: 

Act  of  February  4,  1903,  Acts  1903,  p.  13,  authorizing  school  trustees  in  towns  and 
cities  having  a  population  of  not  less  than  2,820,  nor  more  than  2,830,  to  issue  and 
sell  bonds  for  school  purposes. 

Act  of  March  5,  1003,  Acts  1903,  p.  175,  authorizing  cities  and  towns  having  a 
population  of  not  more  than  7,820  nor  less  than  7,800,  to  issue  and  sell  bonds  for 
school   purposes. 

Act  of  March  9,  1903,  Acts  1903,  p.  239,  authorizing  school  trustees  in  cities  hav- 
ing not  less  than  7,095  nor  more  than  7,105  in  population,  to  issue  and  sell  bonds 
for  school  purposes. 

Act  of  March  9,  1903,  Acts  1903,  p.  335,  authorizing  school  trustees  of  cities  hav- 
ing a  population  of  not  less  than  6,100,  nor  more  than  6,130,  to  issue  and  sell  bonds 
for  school  purposes. 

Act  of  March  10,  1903.  Acts  1903,  p.  415,  authorizing  school  trustees  in  cities  hav- 
ing a  population  of  not  less  than  7,200  nor  more  than  7,700,  to  levy  a  special  tax 
for  the  purchase  of  land  and  the  erection  of  school  buildings. 

Acts  of  March  11,  1903,  Acts  1903,  p.  533,  authorizing  school  trustees  in  cities  bav- 
in;^ a  |K>puiation  of  not  less  than  3,410,  nor  more  than  3,420,  to  issue  and  sell  bonds 
for  school  purposes. 

Act  of  March  11,  1903,  Acts  1903,  p.  530,  authorizing  school  trustees  in  towns 
having  a  population  of  not  less  than  1,400,  nor  more  than  1,420,  to  issue  and  sell 
bonds  for  school  purposes. 

Act  of  March  12,  1903,  Acts  1903,  p.  538,  authorizing  school  trustees  in  cities 
having  a  population  of  not  less  than  4,025,  nor  more  than  4,050,  to  issue  and  sell 
bonds  for  school  purposes. 

5920.    General  duties  of  trustees. 

Mandamus  will  not  lie  to  compel  a  township  trustee  to  furnish  a  school  house  and 
employ  a  teacher  for  a  school  at  a  particular  place  within  a  school  district.  State  v. 
Sehraetzer,  156  Ind.  528. 

The  school  trustees  of  a  city  may  be  compelled  by  mandate  to  enforce  an  order  of 
the  board  of  health  requiring  all  pupils  who  attend  the  public  schools  to  be  vaccinated. 
State  v.  Beil,  157  Ind.  25. 

School  trustees  may  purchase  music  charts  for  use  in  the  public  schools  without  tl»e 
approval  of  the  county  board  of  education.  Myers  Publishing  Co.  v.  White  River  Tp., 
28  App.  91. 

6920c.    Removal  and  relocation  of  school  houses. 

Under  the  act  of  1893,  a  school  house  can  be  removed  and  relocated  at  a  different 
place  only  with  the  concurrence  of  the  township  trustee,  a  majority  of  the  patrons  of 
the  school,  and  of  the  county  superintendent  of  schools.  Carnahan  v.  State,  155  Ind. 
156. 

5920f.    Abandonment  of  schools. 

School  authorities  have  a  discretion  as  to  the  abandonment  of  schools,  and  they  will 
not  be  compelled  by  mandate  to  maintain  a  school  for  a  few  pupils  when  they  can  be 
accommodated  at  another  convenient  school.     State  v.  Seely,  163  Ind.  244. 

6936.    School  commissioners. 

The  act  of  1871.  providing  for  school  commissioners  in  cities  of  30,000  inhabitants, 
violates  the  provision  of  the  constitution  against  special  legislation.  Campbell  v.  City 
of  Indianapolis.  155  Ind.  186. 
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Duties  and  powers  of  commissioners. 

Although'  the  act  providing  for  the  election  of  school  commissioners  in  cities  of 
30,000  is  unconstitutional,  the  acts  of  such  commissioners  in  issuing  bonds  was  cured 
by  the  act  of  1899.    Campbell  v.  City  of  Indianapolis,  155  Ind.  186. 

ARTICLE   3.— TAXATION. 
SEC.  SEC. 

5951.     Common  school  tuition  fund.  5951e.  Uses  of  fimd. 

5951a.  Apportionment  of  fund.  5951f.  Liability  for  fund. 

5951b.  Distribution  of  fund.  595 Ig.  Appropriation. 

5951c.  Town  or  township  deficiency,  cer-  5953.     Special  school  tax. 

tificate.  5955.     Local  tuition  tax. 
595 Id.  Superintendent  and  auditor, 

[Acts  1905,  p.  34.     In  force  February  24,  1905.] 

5951.  Common  school  tuition  fund. — 1.  That  there  shall  be  in  the 
year  1905,  and  annually  thereafter,  assessed  and  collected,  as  state  and 
county  revenues  are  collected,  eleven  cents  and  six  mills  (11  cents  and 
6  mills)  on  each  one  hundred  ($100.00)  dollars  worth  of  taxable  prop- 
erty, real  and  personal,  in  the  state ;  which  money,  when  collected,  shall 
be  paid  into  the  state  treasury  for  a  common  school  tuition  fund,  and 
shall  be  apportioned  to  the  several  counties  in  the  manner  herein  pro- 
vided. 

5951a.  Apportionment  of  fund. — 2.  The  state  superintendent  of  pub- 
lic instruction  shall,  on  the  days  fixed  by  law  for  his  apportionment  of 
the  school  revenue,  in  each  year,  add  to  the  sum  total  of  said  revenue, 
in  readiness  in  each  county  for  apportionment,  any  amount  in  the  state 
treasury  ready  for  apportionment,  together  with  94.8  per  cent,  of  the 
sum  collected  by  virtue  of  the  levy  provided  for  in  section  one  of  this 
act;  and,  after  said  addition,  the  superintendent  shall  apportion  the 
whole  of  said  sum  to  the  several  counties  of  the  state,  according  to  the 
last  enumeration  of  children  therein,  with  due  reference  to  the  diminu- 
tion provided  for  by  law. 

5951b.  Distribution  of  fund. — 3.  A  sum  equal  to  5.2  per  cent,  of  the 
amount  collected  under  the  levy  provided  for  in  section  one  of  this  act, 
shall  be  a  fund  to  be  distributed  as  hereinafter  provided. 

5951c.  Tovm  or  township  deficiency — Certificate. — 4.  Whenever  any 
trustee  of  a  township  or  board  of  trustees  of  any  school  town  shall  ascer- 
tain that  there  is  not  a  sufiicient  amount  of  tuition  revenue  in  his  or  their 
hands  to  enable  him  or  them  to  maintain  the  public  schools  therein  for 
the  minimum  term  now  or  hereafter  provided  by  law  in  such  current 
school  year,  he  or  they,  as  the  case  may  be,  shall  certify  in  writing  under 
oath  such  fact  to  the  county  superintendent  of  his  or  their  county,  stating 
therein  the  rate  of  the  levy  for  local  tuition  purposes  on  each  one  hundred 
dollars,  and  the  taxes  on  each  taxable  poll  made  for  the  supplementary 
tuition  tax  by  such  township  or  school  town  in  the  year  immediately 
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previous  to  the  school  year  in  which  such  deficiency  occurs,  or  will  oc- 
cur; also,  stating  the  full  amount  received  for  tuition  from  each  source, 
the  names  and  number  of  teachers  employed,  the  rate  per  diem  paid 
them,  the  number  of  days  each  has  taught  and  when  he  began  teaching, 
and  an  estimate  of  the  amount  that  will  be  necessary  over  and  above 
the  tuition  revenue  then  on  hand  to  complete  such  legal  minimum  term 
of  all  the  public  schools  in  such  school  corporation.  Said  certificate 
shall  be  executed  in  duplicate.  Said  county  superintendent  shall  imme- 
diately examine  such  certificate,  and  if  he  shall  find  the  facts  stated 
therein  to  be  true,  and  shall  further  find  that  such  school  corporation 
has  levied  the  highest  amount  authorized  by  law  for  such  school  munici- 
pality as  supplementary  tuition  tax  for  the  year  in  which  such  deficiency 
will  occur,  he  shall  forward  one  of  such  certificates  to  the  state  superin- 
tendent of  public  instruction,  together  with  the  result  of  his  examina- 
tion, and  with  the  name  and  postoflSce  address  of  such  township  trustee 
or  the  treasurer  of  such  school  corporation. 

5961d.  Superintendent  and  auditor,  duties. — 5.  Upon  receipt  of  such 
statement  from  the  county  superintendent,  the  said  superintendent  of 
public  instruction  shall  issue  an  order  on  the  auditor  of  state  in  favor 
of  such  school  corporation,  if  there  be  funds  in  the  state  treasury  avail- 
able for  that  purpose,  for  the  amount  necessary  to  bring  the  school  term 
of  said  township  or  school  corporation  up  to  the  minimum  legal  term, 
specifying  the  name  of  the  trustee  of  such  township,  or  the  treasurer  of 
said  town,  and  his  postoflSce  address.  And  the  auditor  of  state  shall 
at  once  draw  a  warrant  on  the  treasurer  of  state,  payable  out  of  the  fund 
provided  for  in  section  3  of  this  act  in  favor  of  said  township  or  town, 
payaole  to  the  trustee  of  such  township  or  treasurer  of  such  town,  and 
mail  the  same  to  him ;  provided  no  such  township  trustee  or  treasurer 
of  a  school  town  shall  be  entitled  to  draw  or  receive  the  funds  provided 
in  this  act  unless  said  township  trustee  or  school  board  of  trustees  has 
levied  a  local  tuition  tax  of  at  least  forty  cents  on  $100.00  of  taxable 
property  in  such  township  or  school  town. 

6961e.  Uses  of  fund. — 6.  Said  township  trustee  or  school  board  of 
trustees  shall  use  the  amount  so  received  from  the  state  for  the  payment 
of  the  salaries  of  teachers  employed  in  his  township  or  their  town  to 
enable  him  or  them  to  maintain  schools  therein  for  the  full  term  as  re- 
quired by  law  during  the  year  for  which  it  was  received,  and  shaU  use 
it  for  no  other  purpose. 

59511  Liability  for  fund. — 7.  The  township  trustee,  or  treasurer  of 
any  town  school  board  and  the  sureties  on  their  bonds  receiving  such 
funds  from  the  state,  shall  be  liable  for  the  same  as  for  any  other  town- 
ship or  school  funds  they  may  receive  in  an  official  capacity. 

6951g.  Appropriation. — 8.  The  sum  of  seventy-five  thousand  ($75,- 
000.00)  dollars  is  hereby  set  apart  and  appropriated  from  any  moneys 
in  the  state  treasury,  not  otherwise  appropriated,  for  the  fund  provided 
for  in  section  3  of  this  act,  for  use  in  the  school  year  beginning  in  Sep- 
tember, 1905. 


Digitized  by 


Google 


751  TAXATION.  §  5953 

[Acts  1905,  p.  491.    In  force  April  15,  1905.] 

6953.  Special  school  tax. — 12.  The  trustees  of  the  seyeral  townships, 
towns  and  cities,  shall  have  the  power  to  levy  a  special  tax,  in  their  re- 
spective townships,  towns  or  cities,  for  the  construction,  renting  or 
repairing  of  school  houses,  providing  furniture,  school  apparatus,  and 
fuel  therefor,  and  for  the  pajrment  of  other  necessary  expenses  of  the 
school,  including  tuition  and  teachers'  salaries,  whenever  in  any  cur- 
rent year  the  tuition  funds  shall  have  been  exhausted ;  but  no  tax  shall 
exceed  the  sum  of  fifty  (50)  cents  on  each  one  hundred  dollars  ($100.00) 
worth  of  taxable  property,  and  one  dollar  ($1.00)  on  each  poll,  in  any 
one  year,  and  the  income  from  said  tax  shall  be  denominated  the  special 
school  revenue. 

This  act  amends  section  5953,  Bums'  R.  S.  1901. 

[Acts  1903,  p.  409.     In  force  April  23,  1903.] 

5955.  Local  tuition  tax. — 1.  That  the  school  trustees  of  the  several 
townships,  towns  and  cities  shall  have  power  to  levy  annually  a  tax  not 
exceeding  fifty  cents  on  each  one  hundred  dollars  of  taxable  property 
and  twenty-five  cents  on  each  taxable  poll,  which  tax  shall  be  assessed 
and  collected  as  the  taxes  of  the  state  and  county  revenues  are  assessed 
and  collected,  and  the  revenues  arising  from  such  tax  levy  shall  con- 
stitute a  supplementary  tuition  fund,  to  extend  the  terms  of  school  in 
said  townships,  towns  and  cities  after  the  tuition  fund  apportioned  to 
such  townships,  towns  and  cities  from  the  state  tuition  revenues  shall 
be  exhauisted:  Provided,  however.  That  should  there  be  remaining  in  the 
tuition  fund  of  any  township,  town  or  city  levying  such  tax  at  the  close 
of  any  school  year  any  unexpended  balances  of  such  supplementary 
tuition  fund  assessed  and  collected  for  use  in  such  school  year,  or  pre- 
vious years,  equal  to  or  exceeding  in  amount  one  cent  upon  each  one 
hundred  dollars  of  taxable  property  in  said  township,  town  or  city,  then 
it  shall  be  the  duty  of  the  county  auditor  to  take  notice  of  the  same, 
and  at  the  time  when  the  trustee  or  trustees  of  such  school  corporation 
shall  make  the  annual  levy  for  such  tax  such  trustee  or  trustees  shall 
make,  under  oath,  an  estimate  of  the  amount  of  supplementary  tuition 
fund  that  will  be  required  to  meet  the  actual  expenses  of  the  schools 
for  the  next  school  year,  and  from  such  estimate  said  auditor  shall  de- 
duct the  unexpended  balance  of  such  fund  in  such  trustee  or  trustees' 
bands  on  the  first  Monday  in  July,  and  the  said  trustee  or  trustees  shall 
make  a  levy  not  larger  than  shall  be  suflScient  to  produce  a  supple- 
mental revenue  equal  to  the  amount  remaining  of  such  sworn  estimate 
after  such  unexpended  balance  shall  have  been  deducted  therefrom. 

This  act  supersedes  section  5955,  Bums'  R.  S.  1901,  such  section  being  specially^ 
repealed  by  section  2  of  this  act. 
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ARTICLE   4.— ENUMERATION. 

^EC.  SEC. 

5958.     Enumeration  of  school  children.  5960b.  Paying  tuition. 

5959a.  Transfer  of  pupils.  5960c.  Appeal  when  transfer  denied. 

^960a.  Orphans*  homes,  transfer  of  chil-  5960d.  Payments,  when  made, 

dren.  5960e.  Agreements  as  to  pay. 

^958.    Enumeration  of  school  children. 

Only  unmarried  persons  between  the  age  of  six  and  twenty-one  years  are  to  be 
enumerated  as  school  children,  and  persons  must  be  enumerated  in  the  township  where 
they  reside.     Weir  v.  State,  161  Ind.  435. 

£959a.    Transfer  of  pupils. 

The  act  of  1901,  sections  5959a-5959e,  Burns*  R.  S.  1901,  providing  for  the  transfer 
of  children  from  one  school  corporation  to  another,  is  constitutional.  Kerr  v.  Perry  Tp., 
162  Ind.  310. 

When  mandate  will  lie  to  compel  the  admission  of  a  pupil  to  a  school  who  has  been 
transferred  to  such  school,  and  pleading  and  practice  in  such  cases.  Weir  y.  State, 
161  Ind.  435. 

[Acts  1903,  p.  15.     In  force  February  6,  1903.] 

5960a.  Orphans'  homes,  transfer  of  children. — 1.  That  dependent 
<;hildren  in  orphans'  homes  or  custodial  institutions  for  dependent  chil- 
dren in  this  state  shall  be  educated  by  the  township  trustee  or  school 
board  of  the  corporation  in  which  the  custodial  institution  or  orphans' 
home  is  located.  That  a  transfer  certificate  shall  be  issued  by  the  trus- 
tee or  school  board  where  such  child  has  a  legal  settlement,  for  each 
-dependent  child  in  such  custodial  institution  or  orphans'  home,  and 
sent  to  the  proper  school  officer  or  officers  of  the  school  corporation 
where  said  custodial  institution  or  orphans'  home  is  located:  Provided, 
That  in  the  event  of  a  transfer  of  a  child  from  one  custodial  institution 
or  orphans'  home  to  another,  a  new  transfer  certificate  shall  be  issued. 
I'hat  each  school  corporation  thus  transferring  a  child  or  children  shall 
be  credited  at  the  end  of  the  school  year  on  its  transfer  account  to  the 
amount  of  the  annual  per  capita  distribution  made  by  the  state  superin- 
tendent of  public  instruction  when  such  child  has  been  enumerated  in 
the  custodial  institution  or  orphans'  home.  That  account  shall  be  kept 
by  the  custodial  institution  or  orphans'  home  of  the  actual  school  days 
each  child  is  an  inmate  of  said  custodial  institution  or  orphans'  home, 
and  the  same  reported  to  the  proper  school  officers  where  said  institu- 
tion is  located  at  the  end  of  the  school  year.  That  each  dependent  child 
in  custodial  institutions  or  orphans'  homes  in  this  state  shall  be  enumer- 
ated where  it  is  at  the  time  the  enumeration  is  taken,  whether  it  be  in 
the  child's  own  school  corporation  or  the  school  corporation  where  the 
custodial  institution  is  located,  but  said  enumeration  shall  not  change 
the  legal  settlement  of  any  such  child. 

5960b.  Paying  tuition. — 2.  That  the  school  corporation  in  which  such 
child  has  settlement  shall  pay  out  of  the  special  school  fund  of  said  cor- 
poration to  the  school  corporation  in  which  said  institution  is  located, 
:n»  tuition  for  said  child,  an  amount  equal  to  the  annual  per  capita  cost 
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of  education,  in  the  corporation  to  which  said  child  is  transferred,  or 
such  a  part  of  it  as  the  child  or  children  are  actually  school  residents 
of  the  corporation  to  which  they  were  transferred:  Provided,  That  the 
rate  of  tuition  per  month  shall  not  exceed  one  dollar  and  fifty  cents. 
In  calculating  the  per  capita  cost,  only  expenditures  for  current  year, 
not  including  permanent  improvements  and  additions,  shall  be  counted. 

5960c.  Appeal  when  transfer  denied. — 3.  If  an  order  of  transfer  be 
denied  to  the  school  corporation  in  which  the  said  custodial  institution 
or  orphans'  home  is  located,  said  school  corporation  by  its  proper  oflScer 
or  officers  may  appeal  the  case  to  the  county  superintendent  of  schools 
of  the  county  denying  said  transfer.  Either  school  corporation  by  its 
proper  officer  or  officers  may  appeal  from  the  decision  of  the  county  su- 
perintendent of  schools  to  the  state  superintendent  of  public  instruction, 
within  sixty  days,  by  filing  a  written  statement  of  the  case  and  serving 
written  notice  upon  the  other  contesting  corporation. 

5960d.  Payments,  when  made. — 4.  The  indebtedness  for  tuition  be- 
tween school  corporations  arising  from  the  provisions  of  this  act  shall 
be  due  and  payable  February  1st  and  July  30th  of  every  year.  If  any 
school  trustee  or  board  of  school  trustees  or  commissioners  refuse  to  pay 
any  sums  claimed  by  another  corporation  as  due,  the  creditor  corpora- 
tion shall  make  written  statement  of  the  case  to  the  county  auditor,  who 
shall  have  power  to  hear  and  determine  the  matter.  If  he  hold  that  a 
given  sum  is  due  the  complaining  corporation,  he  shall,  in  the  next  semi- 
annual distribution  of  school  revenues,  withhold  such  sum  from  the 
amount  otherwise  due  the  debtor  corporation:  Provided,  That  unpaid 
tuition  claims  arising  between  corporations  of  different  counties  shall 
be  adjusted  by  the  state  superintendent  of  public  instruction,  through 
the  apportionment  of  school  revenues. 

5960e.  Agreements  as  to  pay. — 5.  Nothing  in  this  act  shall  be  con- 
strued to  abridge  the  right  of  trustees,  boards  of  trustees  or  commis- 
sioners of  two  or  more  corporations  to  enter  into  written  agreements 
to  educate  the  transferred  children  of  their  respective  corporations  for 
a  charge  less  than  that  named  in  section  two  of  this  act,  nor  shall  this 
act  apply  to  children  maintained  in  any  institution  supported  out  of 
the  state  treasury. 

ARTICLE  5.— APPORTIONMP:XT  OF  REVENUE. 


5970.     Payment  to  counties.  5973.     County  auditor's  apportionment. 

6970.    Payment  to  counties. 

County  treasurers,  in  receiving  and  disbursing  state  school  funds,  exercise  state  func- 
tions, and  counties  arc  not  responsible  for  such  funds.    Wood  t.  State,  155  Ind.  1. 

5973.    County  auditor's  apportionment. 

If  a  county  treasurer  refuses  to  pay  to  the  proper  person  on  demand  school  funds 
apportioned  to  any  school  corporation,  such  payment  may  be  compelled  by  mandate. 
Wood  V.  State,  165  Ind.  1. 
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ARTICLE  6.— SCHOOLS  IN  CITIES  AND  TOWNS. 

SEC.  SEC. 

5975.  Bonds  for  school  buildings.  5078.    Conditicm  before  building. 

5976.  Use  of  proceeds  of  bonds. 

6976.    Bonds  for  school  buildings. 

When  cities  are  indebted  to  the  constitutional  limit,  the  school  trustees  can  not 
create  an  indebtedness  for  the  purpose  of  purchasing  grounds  and  erecting  school 
buildings.    Scott  v.  City  of  Goshen,  162  Ind.  204. 

Statutes  providing  for  the  government  of  schools  in  cities  containing  a  d^ignated 
number  of  inhabitants  are  violative  of  the  provisions  of  the  constitution  prohibiting 
the  passage  of  local  and  special  statutes.  Campbell  v.  City  of  Indianap<^is,  155  Ind. 
186. 

A  statute  providing  for  the  issue  and  sale  of  bonds  for  school  purposes,  by  cities  or 
towns  that  have  a  population  of  not  more  than  4,545,  nor  less  than  4,540,  are  in  viola- 
tion of  the  constitution  prohibiting  local  or  special  legislation,  and  is  void.  School 
City  of  Rushville  v.  Hayes,  162  Ind.  193. 

6976.    Use  of  proceeds  of  bonds. 

If  the  treasurer  of  a  board  of  school  trustees  of  a  town  fails  to  file  an  additional 
bond  when  he  receives  money  raised  by  the  sale  of  school  bonds,  the  sureties  on  his 
general  bond  as  such  treasurer  will  be  liable  for  the  proper  application  of  such  money. 
Hogue  V.  State,  29  App.  621. 

6978.    Condition  before  building. 

If  the  school  trustees  of  a  city  are  about  to  contract  for  building  a  school  house 
when  the  city  or  school  corporation  does  not  have  money  to  pay  for  the  same,  and  the 
city  is  indebted  to  the  constitutional  limit,  such  trustees  may  be  enjoined  from  letting 
such  contract  and  creating  an  indebtedness  against  the  school  corporation.  Scott  v. 
City  of  Goshen,  162  Ind.  204. 

ARTICLE  7.--SCHOOLS  AND  SCHOOL  HOUSES. 

SEO.  SEC. 

5984.     Branches  taught.  5996a.  Conveyance  to  school  township. 

5988.    Teachers,  employment,  dismissal.  5997.  Annexation  of  territory,  title  to 
5989a.  Written  contracts  with  teachers.  property. 

5989c.  Wages  of  teachers.  5997a.  Unpaid  purchase  money. 

5989d.  Wages  of  exempt  teachers.  6001a.  Joint  districts,  school  house  for. 
5989e.  Penalties,  recovery. 

6984.  Branches  taught. 

The  school  authorities  have  power  to  direct  that  branches  of  learning  shall  be 
taught  in  the  public  schools  in  addition  to  the  branches  mentioned  in  the  statute. 
Myers  Pub.  Co.v.  White  River  Tp.,  28  App.  91. 

If  a  township  trustee  purchases  music  charts,  and  places  them  in  school  houses 
where  they  are  used  by  pupils,  such  action  amounts  to  a  direction  by  the  trustee  for 
teaching  music  in  the  schools.    Myers  Pub.  Co.  v.  White  River  Tp.,  28  App.  91. 
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5988.    Teachers,  employment,  dismisBaL 

Objections  by  school  voters  to  the  employment  of  a  school  teacher  must  be  made 
before  the  teacher  is  employed,  and  school  trustees  are  not  required  to  notify  school 
patrons  of  their  intention  to  employ  a  teacher  before  he  is  employed.  Rumble  ▼. 
Barker,  27  App.  69. 

Injunction  will  not  lie  on  behalf  of  a  county  superintendent  to  prevent  a  township 
trustee  from  paying  a  teacher  for  teaching  a  school  because  such  teacher  did  not  hav« 
a  license.    McGreggor  v.  State,  31  App.  483. 

6989a.    Written  contracts  with  teachers. 

(Contracts  for  the  teaching  of  schools  must  be  in  writing,  and  no  recovery  can  be 
had  on  a  verbal  or  implied  contract.  Lee  v.  York  Tp.,  163  Ind.  339;  Taylor  v.  School 
Town,  33  App.,  676. 

What  is  necessary  to  constitute  a  written  contract  with  a  school  teacher.  Taylor 
V.  School  Town,  33  App.  676. 

[Acts  1903,  p.  528.    In  force  April  23,  1903.] 

6989c.  Wages  of  teachers.— 1.  That  the  daily  wages  of  teachers  for 
teaching  in  the  public  schools  of  the  state  shall  not  be  less  in  the  case 
of  beginning  teachers  than  an  amount  determined  by  multiplying  two 
and  one-fourth  (2i/4)  cents  by  the  scholarship  given  said  teacher  on  his 
highest  grade  of  license  at  the  time  of  contracting;  and  after  the  first 
school  term  of  any  teacher,  said  teacher's  dai^  wages  shall  not  be  less 
than  an  amount  determined  by  multiplying  two  and  one-half  (2i^)  cents 
by  the  general  average  of  scholarship  and  success  given  the  teacher  on 
his  highest  grade  of  license  at  the  time  of  contracting;  and  after  three 
years  of  teaching  said  wages  shall  not  be  less  than  an  amount  deter- 
mined by  multiplying  two  and  three-fourths  (2%)  cents  by  the  general 
average  of  scholarship  and  success  given  the  teacher  on  his  highest 
grade  of  license  at  the  time  of  contracting:  Provided,  That  two  (2) 
per  cent,  shall  be  added  to  a  teacher's  general  average  of  scholarship 
and  success  for  attending  the  county  institute  the  full  number  of  days 
and  that  said  two  (2)  per  cent,  shall  be  added  to  the  average  scholar- 
ship of  beginning  teachers. 

This  section  amends  section  6989c,  Bums*  R.  S.  1901,  but  the  title  of  this  act  does 
not  seem  to  coTcr  all  the  provisions  of  the  act. 

6989d.  Wages  of  exempt  teachers. — 2.  All  teachers  now  exempt  or 
hereafter  exempt  from  examination,  shall  be  paid  as  daily  wages  for 
teaching  in  the  public  schools  of  the  state  not  less  than  an  amount  de- 
termined by  multiplying  two  and  three-fourths  (2%)  cents  by  the  gen- 
eral average  of  scholarship  and  success  given  said  teachers:  Provided, 
That  the  grade  of  scholarship  counted  in  each  case  be  that  given  at  the 
teacher's  last  examination,  and  that  the  grade  of  suQcess  counted  be 
that  of  the  teacher's  term  last  preceding  the  date  of  contracting. 

6989e.  Penalties,  recovery. — 3.  All  school  oflScers  shall  comply  with 
the  provisions  of  this  act  and  shall  pay  the  teachers  employed  by  them 
no  less  than  such  amount  as  shall  be  determined  by  sections  1  and  2  of 
this  act.    School  oflScers  who  shall  be  adjudged  guilty  of  violating  any 
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of  the  provisions  of  this  act  shall  be  fined  in  any  amount  not  exceeding 
one  hundred  dollars  ($100)  for  such  offense.  The  state  superintendent 
of  public  instruction  is  hereby  authorized  to  bring  action  against  any 
school  ofiScer  violating  any  of  the  provisions  of  this  act. 

[Acts  1903,  p.  101.    In  force  April  23,  1903.] 

5996a.  Conveyance  to  school  township.— 1.  That  any  trustees  who 
have  held  property  continuously  since  December  7,  1859,  for  seminary 
purposes,  which  property  was  formerly  used  for  county  courthouse  and 
jail  purposes,  and  is  located  in  an  unincorporated  town  from  which  the 
county  seat  was  removed  at  the  time  said  trustees  received  said  property, 
and  a  part  of  which  property  has  been  condemned  and  taken  from  said 
board  of  trustees  for  public  school  purposes  by  the  school  township  in 
which  it  is  located,  are  hereby  empowered  to  transfer  to  said  school 
township  all  property  still  held  by  them  consisting  of  the  lot  on  which 
the  county  prison  formerly  stood,  school  furniture  and  apparatus,  money 
and  debts. 

5997.    Annexation  of  territory,  title  to  property. 

Where  school  property  was  annexed  to  a  town  prior  to  the  passage  of  the  act  of 
1899,  the  school  corporation  of  the  town  did  not  become  liable  for  the  unpaid  purchase 
money  on  such  property.    Maumee  Tp.  v.  School  Town,  159  Ind.  4*23. 

5997a.    Unpaid  purchase  money. 

The  act  of  1899,  rendering  school  corporations  liable  for  the  unpaid  purchase  money 
owing  on  school  property  that  is  annexed  to  cities  or  towns,  does  not  apply  when  the 
property  was  annexed  before  the  passage  of  the  act.  Maumee  Tp.  v.  School  Town,  159 
Ind.  423. 

[Acts  1903,  p.  431.     In  force  March  10,  1903.] 

6001a.  Joint  districts,  school  house  for.— 1.  That  whenever  a  major- 
ity of  the  school  patrons  of  two  or  more  adjoining  school  districts,  lo- 
cated in  two  or  more  adjacent  townships,  may  heretofore  have  peti- 
tioned, or  whenever  they  may  hereafter  petition,  in  substantial  com- 
pliance with  the  provisions  of  section  1  of  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana,  in  force  March  6,  1877,  being  section  6001, 
Burns'  Revised  Statutes  1901,  to  the  trustees  of  said  townships  for  the 
establishment  of  a  new  school  district  and  the  erection  of  a  joint  school- 
house  for  a  joint  or  joint  graded  school,  at  the  place  named  in  said  pe- 
tition, for  the  accommodation  of  the  school  children  residing  in  said 
school  district,  and  if  said  trustees  shall  have  granted,  or  may  hereafter 
grant,  the  prayer  of  said  petition,  or  if  an  appeal  may  have  been  taken, 
or  may  hereafter  be  taken,  to  the  county  superintendent,  from  the  de- 
cision of  said  trustees,  refusing  to  grant  the  prayer  of  said  petition, 
under  the  provisions  of  section  6028,  Burns'  Revised  Statutes  1901,  and 
if  on  such  appeal  said  superintendent  may  have  granted,  or  may  here- 
after grant,  the  prayer  of  said  petition,  then,  in  either  of  such  events, 
an  emergency  shall  thereby  exist  for  the  procurement  of  a  site  and  the 
erection  of  such  schoolhouse  at  the  place  named  in  said  petition,  and 
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for  the  expenditure  of  the  money  necessary  to  procure  said  site  and 
erect  such  schoolhouse,  as  contemplated  by  section  8085f,  Bums'  Re- 
vised Statutes  1901,  and  if  there  is  not  siifficient  money  on  hands  for 
the  purpose,  the  trustees  and  the  advisory  boards  of  said  townships 
shall  proceed  to  raise  the  money  necessary  to  meet  such  emergency,  as 
provided  by  said  section,  and  shall  also  procure  the  necessary  site  for 
the  erection  of  said  schoolhouse  and  erect  and  maintain  the  same  as 
provided  by  law. 

ARTICLE  9.— FREE  LIBRARIES. 

SEC.  SEC. 

G024b.  Library  commission,  office,  duties,      0024c.  Appropriation  for  books, 
employes. 

[Acts  1906,  p.  157.    In  force  April  16,  1906.] 

6024b.  Library  commission  —  Office  —  Duties  —  Employes.  —  2.  Said 
public  library  commission  shall  be  assigned  a  permanent  office  room  in 
the  state  house,  with  storage  and  shipping  rooms  in  the  basement  of 
the  same  sufficient  for  the  performance  of  its  duties.  It  shall  have  the 
custody,  control  and  management  of  the  traveling  libraries  hereinafter 
provided  for,  shall  purchase  the  books  and  collections  of  books  therefor, 
and  the  equipment  for  the  same;  shall  adopt  rules  and  regulations  for 
loaning  such  books  and  collections  of  books  to  library  associations,  and 
to  the  persons  entitled  to  borrow  the  same,  and  shall  provide*  for  and 
require  such  security  and  guaranty  for  the  safe  return  of  such  books 
or  collections  of  books  as  may  be  deemed  advisable;  shall  prepare  lists 
of  books  suitable  for  public  libraries  and  obtain  prices  for  the  same, 
and  furnish  such  lists  when  required;  shall  furnish  information  or  ad- 
vice as  to  the  organization,  maintenance  or  administration  of  any  library 
in  the  state.  It  shall  also  provide  courses  of  library  instruction,  print 
lists  and  circulars  of  information  and  perform  such  other  service  in  be- 
half of  public  libraries  as  it  may  consider  for  the  best  interests  of  the 
state.  The  said  commission  shall  employ  a  secretary  and  such  other  as- 
sistants as  shall  be  requisite  for  the  performance  of  the  services  above 
specified,  who  shall  serve  under  the  direction  of  the  commission.  The 
commission  shall  each  year  obtain  reports  of  all  libraries  in  the  state, 
and  on  October  31,  1906,  the  commission  shall  make  a  full  report  to  the 
governor  as  to  the  library  conditions  and  progress  in  Indiana.  This  re- 
port, when  printed,  shall  be  presented  to  the  general  assembly  of  the 
State  of  Indiana,  and  biennially  thereafter  a  like  report  shall  be  made. 
Th^se  reports  shall  be  printed  and  bound  by  the  state  printing  board, 
the  same  as  other  public  documents,  and  shall  be  distributed  by  the 
public  library  commission. 

This  section  amends  section  6024b,  Bums'  R.  S.  1901.  It  was  sought  to  amend  this 
section  by  the  act  of  1903,  Acfs  1903,  p.  179,  but  the  title  of  such  act  did  not  refer 
to  this  section. 
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[Acte  1903,  p.  179.     In  force  April  23,  1903.] 

6024c.  Appropriation  for  books. — 3.  There  is  hereby  annually  ap- 
propriated from  any  funds  in  the  treasury  not  otherwise  specifically  ap- 
propriated the  sum  of  seven  thousand  dollars  ($7,000.00)  to  carry  into 
effect  the  provisions  of  this  act.  All  bills  incurred  by  the  commission 
or  by  its  members  and  assistants  under  the  law,  when  approved  and  cer- 
tified by  the  president  and  secretary  of  the  commission,  shall  be  pre- 
sented to  the  state  auditor,  who  shall  issue  warrants  therefor  upon  the 
state  treasury,  which  shall  be  in  lieu  of  all  sums  now  provided  by  the 
law  for  the  carrying  into  eflfect  the  provisions  of  this  act. 

This  section  amends  section  6924c,  Burns'  R.  S.  1901,  and  it  was  sought  by  this  act 
to  amend  section  6024b  of  such  revision,  but  the  title  of  the  act  does  not  properly 
refer  to  such  section. 

ARTICLE   10.— GENERAL  PROVISIONS. 

SEC.  SEC. 

6028.    Appeals  from  township  trustees.         6030b.  Payment  of  assessments. 
6030a.  Public  improvements,  lien. 

6028.    Appeals  from  township  trustees. 

If  a  township  trustee  improperly  refuses  to  establish  schools,  the  remedy  is  by  an 
appeal  to  the  county  superintendent  and  not  by  a  writ  of  mandate.  State  v.  Schmetzer, 
156  Ind.  528. 

School  corporations  to  whichi  children  are  transferred  for  school  purposes  may  ap- 
peal to  thfe  county  superintendent  and  obtain  his  decision  as  to  the  correctness  of  the 
transfer.    Weir  v.  State,  161  Ind.  435. 

[Acts  1903,  p.  334.    In  force  March  9,  1903.] 

6030a.  Public  improvements,  lien. — 1.  That  all  common  school  cor- 
porations of  this  state  shall  hereafter  possess  the  same  powers  and  be 
subject  to  the  same  duties  and  liabilities  in  respect  to  municipal  assess- 
ments for  the  cost  of  public  improvements  affecting  their  real  estate 
that  private  owners  of  real  estate  possess  or  are  subject  to,  and  that 
the  real  estate  of  such  corporations  shall  be  subject  to  liens  for  such 
municipal  assessments  for  public  improvements  in  all  cases  where  the 
same  property  would  be  so  subject  had  it,  at  the  time  the  lien  attaches, 
been  owned  by  a  private  owner,  except  that  no  penalty  or  attorney's 
fee  in  respect  of  any  such  municipal  assessment  shall  be  collectible  from 
any  such  school  corporation. 

6030b.  Payment  of  assessments. — 1.  Whenever  any  such  public  im- 
provement has  been  heretofore  made  an<J  it  has  been  paid  for  by  a  com- 
mon school  corporation  out  of  its  special  school  revenue,  the  act  of  the 
corporation  in  making  the  payment  is  hereby  validated,  and  in  eveiy 
case  where  such  an  improvement  has  heretofore  been  made,  but  the  cost 
has  not  yet  been  paid,  where,  if  the  real  estate  had  been  at  the  time 
in  private  ownership,  a  valid  municipal  assessment  lien  woul^  have 
existed  for  the  cost  thereof,  and  such  a  lien  has  been  sought  to  be 


Digitized  by 


Google 


759  OENEBAL  PROVISIONS.  §  6030b 

taken,  which  lien  would,  as  against  a  private  owner,  be  valid,  the  same 
as  against  such  common  school  property,  is  hereby  validated  and  made 
as  enforceable  as  it  would  be  had  the  property  been,  at  the  time  the 
lien  was  sought  to  be  taken,  in  private  ownership,  but  no  penalty  or 
attorney's  fee  shall  be  collectible;  and  it  is  hereby  made  the  duty  of 
every  such  common  school  corporation  to  pay  and  discharge  such  lien 
out  of  the  special  school  revenue,  and  not  otherwise  appropriated. 

This  act  was  published  twice  in  the  session  acts  of  1903,  being  inserted  on  pages  964 
and  357. 
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CHAPTER  66A. 

EDUCATION— COMPULSORY  EDUCATION. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

6033a.  Children  to  attend  school.  6033b.  Truancy  board,  truant  officer. 

6033a.    Children  to  attend  school. 

The  provisions  of  the  statute  requiring  children  of  designated  ages  to  attend  school 
for  a  specified  period  during  each  school  year  are  complied  with  when  persons  having 
control  of  such  children  have  them  instructed  by  private  teachers  in  the  branches 
taught  in  the  public  schools  for  the  length  of  time  each  year  that  the  statute  requires 
them  to  attend  school.     State  v.  Peterman,  32  App.  666. 

6033b.    Truancy  board,  truant  officer. 

Truant  officers  must  take  the  oath  of  office,  as  prescribed  by  law,  before  they  are 
entitled  to  assume  the  duties  of  their  offices.    Featherngill  v.  State,  33  App.  683. 
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CHAPTER   68. 

EDUCATION— INDIANA  UNIVERSITY. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

6094.       Fund,  how  derived,  loans.  6161.  Indiana  University  endowment. 

6100.      Priority  of  mortgages  for  loans.  6164.  Loan  of  endowment  funds. 

6109.      Notice  of  sale.  6166a.  Taxes  for  educational  institutions, 
6116%.  University  fund  loan,  deficiency,  apportionment, 

suit.  6166b.  Funds  not  affected. 

6094.    Fund,  how  derived,  loans. 

The  permanent  endowment  fund  of  the  State  University  ig  protected  by  the  con- 
stitution and  statutes  to  the  same  extent  as  the  public  school  funds  are  protected. 
Fisher  v.  Brower,  159  Ind.  139. 

6100.    Priority  of  mortgages  for  loans. 

Purchasers  of  lands  under  a  mortgage  to  secure  a  loan  of  State  University  funds, 
made  by  the  auditor  of  state,  obtain  title  to  the  land  free  of  all  liens  for  taxes,, 
special  assessments,  or  other  claims  created  subsequent  to  the  execution  of  the  mortgage. 
Fisher  v.  Brower,  169  Ind.   139. 

6109.    Notice  of  sale. 

Publication  of  a  notice  of  sale  of  lands  under  a  State  University  mortgage,  for  nine 
fonsecutive  weeks,  in  a  paper  published  once  each  week,  is  a  compliance  with  the 
statute.    Fisher  v.  Brower,  159  Ind.  139. 

[Acts  1903,  p.  142.     In  force  March  3,  1903.] 

6116y2.  Umversity  fund  loan,  deficiency,  snit. — 1.  That  in  all  cases 
where  the  auditor  of  state  has  made  loans  from  the  umversity  fund, 
college  fund  or  the  permanent  endowment  fund  of  the  Indiana  State 
University,  which  said  loans  were  secured  by  mortgage  upon  real  es- 
tate, and  when  said  mortgaged  premises  have  been  heretofore  or  which 
may  be  hereafter  forfeited  to  the  state  for  non-payment  of  the  amount 
due  thereon,  or  have  been  heretofore  or  hereafter  shall  be  bid  in  by  the 
auditor  of  state  for  the  benefit  of  said  respective  funds,  and  where  said 
mortgaged  premises  when  sold  according  to  law  after  having  been  for- 
feited or  bid  in  by  the  auditor  of  state  have  failed  or  shall  fail  to  sell 
for  a  sum  suflScient  to  satisfy  the  principal  and  interest  of  the  loan  made 
and  the  damages  accrued  by  reason  of  such  failure  and  costs,  the  auditor 
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of  state  shall  bring  suit  on  the  note  executed  by  the  mortgagor  for  the 
deficiency,  for  which  deficiency  the  maker  shall  be  liable;  and  when 
judgment  shall  be  rendered  thereon,  no  appraisement  of  property  shall 
be  allowed  on  execution  issued  on  such  judgment. 

6161.    Indiana  University  endowment. 

The  permanent  endowment  fund  of  the  State  University  is  protected  by  the  oonsta- 
tution  and  statutes  the  same  as  the  public  school  funds  are  protected.  Fisher  t. 
Brower,  159  Ind.  139. 

6164.    Loan  of  endowment  funds. 

Purchasers  of  land  under  a  mortgage,  taken  by  the  auditor  of  state  to  secure  a  loan 
of  endowment  funds  of  the  State  University,  obtain  title  to  the  land  free  of  all  liens 
for  taxes,  special  assessments  or  other  claims  created  subsequent  to  the  execution  of 
the  mortgage.    Fisher  v.  Brower,  159  Ind.  139. 

[AcU  1903,  p.  155.     In  force  March  3,  1903.] 

6166a.  Taxes  for  educational  institutions— Apportionment.— 1.  That 
there  shall  be  assessed  and  levied  upon  the  taxable  property  of  the  State 
of  Indiana  in  the  year  1903,  and  in  each  year  thereafter,  for  the  use  and 
benefit  of  the  Indiana  University,  Purdue  University,  and  the  Indiana 
State  Normal  School,  to  be  apportioned  as  hereinafter  in  this  act  pro- 
vided, a  tax  of  two  and  three-fourths  cents  on  every  one  hundred  dol- 
lars of  taxable  property  in  Indiana,  to  be  levied,  assessed,  collected  and 
paid  into  the  treasury  of  the  State  of  Indiana,  in  like  manner  as  other 
state  taxes  are  levied,  assessed,  collected  and  paid.  And  so  much  of  the 
proceeds  of  said  levy  as  may  be  in  the  state  treasury  on  the  first  day  of 
July  and  the  first  day  of  January  of  each  year  shall  be  immediately  there- 
after paid  over  to  the  board  of  trustees  of  the  respective  institutions  for 
which  the  tax  was  levied,  to  be  distributed  and  apportioned  among 
them  severally  upon  the  basis  as  follows,  viz.:  To  the  said  trustees  of 
the  Indiana  University  upon  the  basis  of  four-elevenths  (4-11)  of  the 
total  proceeds  of  this  tax;  to  the  trustees  of  Purdue  University  upon 
the  basis  of  four-elevenths  (4-11)  of  the  total  proceeds  of  this  tax;  and 
to  the  trustees  of  the  Indiana  State  Normal  School  upon  the  basis  of 
three-elevenths  (3-11)  of  the  total  proceeds  of  this  tax,  and  the  auditor 
of  state  of  Indiana  is  hereby  directed  to  draw  proper  warrants  therefor, 
and  on  or  before  the  tenth  day  of  January  and  July  of  each  year  the 
trustees  of  the  Indiana  University,  Purdue  University,  and  the  Indiana 
State  Normal  School  shall  file,  or  cause  to  be  filed,  with  the  auditor  of 
state  a  sworn  and  itemized  statement  of  their  receipts  from  all  sources, 
including  all  tuition  fees,  and  other  revenues  derived  from  students, 
contingent  fees,  interest  from  permanent  endowment  fund,  the  proceeds 
of  the  tax  provided  in  this  act,  and  all  other  receipts  of  every  kind,  char- 
acter and  description,  together  with  a  full,  detailed,  itemized  and  sworn 
statement  of  their  expenditures  for  all  purposes,  including  maintenance 
and  permanent  improvements,  the  amount  paid  each  member  of  the  fac- 
ulty, trustees,  all  other  officers  of  the  institution,  and  file  with  such  re- 
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port  a  copy  of  the  receipts  for  each  separate  item  of  the  expenditures, 
it  being  the  intention  of  this  act  that  the  reports  hereinbefore  provided 
for  shall  set  out  in  full  and  in  detail  all  expenditures  of  every  kind, 
character  and  description;  and  from  and  after  this  act  is  in  force  it 
shall  be  unlawful  for  the  auditor  of  state  to  issue  any  warrant  to  the 
Indiana  University,  Purdue  University,  or  the  Indiana  State  Normal 
School  until  they  have  filed  their  reports  as  required  by  this  act. 
This  section  amends  section  6166a,  Bums'  R.  S.  1901. 

6166b.  Funds  not  affected.— 2.  Nothing  in  this  act  shall  affect  in  any 
way  any  permanent  fund  that  may  belong  to,  or  may  have  been  appro- 
priated for  either  the  Indiana  University,  or  Purdue  University,  named 
in  this  act :  And  provided,  further.  That  no  part  of  the  general  school  rev- 
enue of  the  state,  shall  be  deducted  or  set  apart  to  the  State  Normal 
School  fund. 

Section  3  repeals  conflicting  laws,  but  the  right  to  taxes  assessed  under  prior  stat- 
utes is  preserved. 
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CHAPTER   59. 

EDUCATION— PURDUE  UNIVERSITY. 

Seciion  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ABT. 

1.      PUBDUE   UNIVERSITY.  2.      MISCELLANEOUS. 

ARTICLE   1.— PURDUE  UNIVERSITY. 

SEC.  SEC. 

6173a.  Promotion  of  agriculture.  6185b.  Expending  appropriation. 

6185a.  Annual  appropriation.  6185c.  Advisory  committee. 

[Acts  1903,  p.  508.    In  force  March  10,  1903.] 

6173a.  Promotion  of  agriculture. — 1.  That  in  order  to  promote  home 
study  and  reading  in  subjects  relating  to  rural  life  and  the  principles  of 
agriculture,  the  trustees  and  faculty  of  Purdue  University  shall  encour- 
age and  direct  farmers*  reading  courses  and  publish  and  distribute  cir- 
culars and  pamphlets  of  information  on  the  above  subjects  as  may  seem 
profitable  in  promoting  the  agricultural  interests  of  the  state. 

[Acts  1905,  p.  142.     In  force  March  3,  1905.] 

6185a.  Annual  appropriation. — 1.  That,  in  order  to  aid  in  acquiring 
and  diffusing  among  the  people  of  the  State  of  Indiana,  useful  and  prac- 
tical information  on  subjects  connected  with  agriculture  and  to  promote 
scientific  investigation  respecting  the  principles  of  agriculture  and  of 
agricultural  science,  the  following  sums  of  money  are  hereby  appro- 
priated to  Purdue  University  for  the  fiscal  yeatr  ending  October  31st, 
1905:  $5,000,  and  $25,000  annually  thereafter,  said  sums  to  be  payable 
quarterly  out  of  any  moneys  in  the  treasury  belonging  to  the  general 
fund  not  otherwise  appropriated,  the  same  to  be  expended  as  hereinafter 
provided. 

6185b.  Expending  appropriation. — 2.  The  sum  of  $5,000,  available 
during  the  current  year,  to  be  expended  at  the  discretion  of  the  director 
of  the  experiment  station  of  said  university,  to  advance  the  general 
purposes  hereinafter  specified.  Said  sum  annually  appropriated  shall  be 
expended  by  the  agricultural  experiment  station  of  said  university  and 
in  connection  with  the  work  of  such  department  along  general  lines,  as 
follows,  to  wit:     $5,000  in  conducting  experiments  in  live  stock  feed- 
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ing,  having  particular  regard  for  beef  production;  $5,000  in  conducting 
experiments  in  crop  and  soil  improvement,  including  tests  of  varieties 
of  com,  their  adaptability  to  different  soils  and  different  sections  of  the 
state,  and  including  fertilizer  tests;  $5,000  in  experiments  and  dissem- 
ination of  results  for  the  advancement  of  the  dairy  interests  of  the  state ; 
$10,000  for  the  publication  and  dissemination  of  results  among  the  peo- 
ple of  the  state  and  for  advancing  the  experimental  work  of  the  exper- 
iment station  and  securing  needed  additions  to  equipment,  to  accom- 
plish the  purposes  of  this  act. 

6185c.  Advisory  committee. — 3.  The  work  outlined  in  this  act  shall 
be  carried  out  by  the  said  department  of  said  university  along  lines 
to  be  agreed  upon  by  the  director  of  such  department  and  an  advisory 
committee  of  three  persons,  one  of  whom  shall  be  appointed  by  the  com 
growers'  association  of  the  State  of  Indiana,  and  one  of  whom  shall  be 
appointed  by  the  dairymen's  association  of  the  State  of  Indiana,  and 
one  of  whom  shall  be  appointed  by  the  the  live  stock  association  of  the 
State  of  Indiana:  Provided,  Said  advisory  committee  shall  be  entitled 
to  no  compensation  for  such  service. 

ARTICLE  2.— MISCELLANEOUS. 

SEC. 

6187.     Donations  for  high  schools. 

[Acts  1905,  p.  16.     In  force  April  16,  1905.] 

6187.  Donations  for  high  schools. — 1.  That  whenever  any  person,  or 
persons,  shall  donate  to  any  county  of  the  state,  any  building,  or  build- 
ings, together  with  the  necessary  grounds,  of  the  value  of  not  less  than 
$20,000,  in  counties  having  a  population  of  25,000  and  less,  and  in  coun- 
ties having  a  population  in  excess  of  25,000,  $30,000,  for  the  purpose  of 
maintaining  a  county  high  school  therein,  it  shall  be  the  duty  of  the 
board  of  county  commissioners  of  such  county  to  accept  such  donation 
for  the  purpose  herein  named. 

This  act  amends  section  6187,  Burns'  R.  S.  1901. 
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CHAPTER   60. 

ELECTIONS. 

Seciion  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT.  ABT. 

1.    General  elections.    6214-6275f.  6.    Voting  kachineb.    6329-6330b. 

6.    Contest.    6314-6317.  8.    Pbimabt  ei^ctions.    6339b  1-633911. 


ARTICLE  1.— GENERAL  ELECTIONS. 

sec.  sec. 

6214.     Ballots,  printing,  expense.  6275.    Tie  vote. 

6248.    Canvassing  and  counting  votes,  6275a.  Defective  papers,  duty  of  board. 

disputed  ballots.  6276b.  Evidence,  hearing,  witness  in  con- 
6258.     Constitutional  amendments,  voting  tempt. 

on.  6275c.  Disputes,  decision  by  circuit  judges 

6270.  Canvassing  boards.  6275d.  Election  returns,  inspector  and 

6271.  Chairman,  clerk.  clerks. 

6272.  Clerical  assistance.  6275e.  Township  papers. 

6273.  Board's  duties.  6275f.  Petition  for  nomination. 

6274.  Certificate. 

6214.    Ballots,  printing,  expense. 

An  action  can  not  be  maintained  against  a  coimty  for  the  printing  of  election  bal- 
lots unless  the  county  council  has  made  an  appropriation  to  pay  for  such  printing. 
Board  v.  Babcock,  33  App.  349. 

6248.    Canvassing  votes,  disputed  ballots. 

All  ballots  that  are  objected  to  by  any  or  all  members  of  a  canvassing  board  should 
be  preserved  as  protested  ballots,  whether  such  ballots  are  counted  or  not.  Tombaugb 
V.  Grogg,  156  Ind.  356. 

The  slight  soiling  of  a  ballot,  which  reasonably  appears  to  have  been  the  result  of 
accident,  or  want  of  due  care,  is  not  such  a  distinguishing  mark  as  renders  the  ballot 
void.    Tombaugh  v.  Grogg,  156  Ind.  355. 

If  a  ballot  is  not  marked  in  the  circle  to  indicate  the  voting  of  a  straight  ticket, 
but  is  marked  opposite  the  names  of  candidates,  the  ballot  is  to  be  counted  for  the 
persons  that  are  properly  marked  as  voted  for,  although  the  ballot  may  be  marked 
in  favor  of  two  persons  for  the  same  office  in  other  instances.  Borders  v.  Williams, 
155  Ind.  36. 
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6268.    (Jonstitutional  amendment,  voting  on. 

In  order  that  a  proposed  constitutional  amendment  submitted  to  the  voters  of  the 
state  for  ratification  shall  be  adopted,  a  majority  of  the  electors  of  the  state  must  vote 
in  its  favor,  and  courts  take  judicial  notice  of  the  number  of  voters  who  vote  at  a 
general  election.    In  re  Denny,  166  Ind.  104. 

[Acts  1906,  p.  189.    In  force  April  16,  1905.] 

6270.  Oanvassing  boards.—!.  That  in  each  county  in  the  state  the 
county  board  of  election  commissioners  shall  constitute  a  county  board 
of  canvassers,  who  shall  canvass  and  estimate  the  certificates,  poll  lists 
and  tally  papers  returned  by  each  inspector  of  elections  in  the  county, 
for  which  purpose  the  board  shall  assemble  in  the  circuit  court  room 
in  the  court  house,  at  six  o'clock  p.  m.,  upon  the  day  of  each  election; 
and  that  in  each  city  in  the  state,  the  city  board  of  election  commission- 
ers shall  constitute  a  city  board  of  canvassers,  who  shall  canvass  and 
estimate  the  certificates,  poll  lists,  and  tally  papers  returned  by  each 
inspector  of  election  at  all  city  elections,  for  which  purpose  the  board 
shall  assemble  in  the  council  chamber  of  said  city  at  six  (6)  o'clock 
p.  m.  upon  the  day  of  said  election. 

This  act  supersedes  sections  6270-6275,  Bums'  R.  S.  1901. 

8271.  Chairman — Olerk. — 2.  The  members  of  such  county  board 
shall  select  one  of  their  number  as  chairman,  and  the  clerk  of  the  circuit 
court  shall  act  as  clerk  of  the  county  board;  and  the  members  of  such 
city  board  shall  select  one  of  their  number  as  chairman,  and  the  clerk 
of  such  city  shall  act  as  clerk  of  the  said  board. 

6272. — Clerical  assistance. — 3.  Each  of  such  board  of  canvassers  shall 
employ  such  clerical  assistance  as  in  its  judgment  may  be  deemed  neces- 
sary for  the  proper  canvassing  and  tabulating  of  the  vote:  Provided, 
That  not  more  than  one-half  of  the  clerks  employed  upon  such  work 
of  canvassing  shall  be  members  of  the  same  political  party;  and  such 
clerks  shall  be  paid  for  their  services  a  reasonable  compensation  to  be 
fixed  by  said  board  of  canvassers,  not,  however,  to  exceed  the  sum  of 
fifty  cents  per  hour  to  each  clerk  for  the  time  actually  employed  upon 
such  canvass,  and  the  order  of  said  county  board  upon  the  county  treas- 
urer for  clerical  services  rendered  said  county  board  shall  be  suflScient 
authority  to  the  county  treasurer  to  pay  to  the  holder  of  the  same  the 
amount  therein  fixed :  Provided,  There  is  money  in  the  treasury  for  that 
purpose;  if  there  be  no  funds  to  pay  such  order  when  presented  the 
treasurer  shall  indorse  thereon  **Not  paid  for  want  of  funds,"  and  the 
day  of  such  presentment  over  his  signature,  which  shall  entitle  such  or- 
der to  draw  thenceforth  legal  interest;  and  the  order  of  such  city  board 
upon  the  city  treasurer  for  clerical  services  rendered  such  city  board 
shall  be  sufficient  authority  for  the  city  treasurer  to  pay  to  the  holder 
of  the  same  the  amount  therein  fixed :  Provided,  There  is  money  in  the 
city  treasury  for  that  purpose,  and  if  there  be  no  funds  to  pay  such  or- 
der or  orders  when  presented  the  treasurer  shall  endorse  thereon  **Not 
paid  for  want  of  funds,''  and  the  date  of  such  presentment  over  his  sig- 
nature, which  shall  entitle  such  order  to  draw  henceforth  legal  interest. 
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The  memoers  of  any  such  board  shall  receive  for  their  services  as  board 
of  canvassers  such  amount  as  may  be  fixed  by  the  board  of  commission- 
ers or  common  council  as  the  case  may  be. 

6273.  Board's  duties. — 4.  Such  county  or  city  board  when  organ* 
ized  shall  carefully  compare  and  examine  the  papers  intrusted  to  it, 
and  aggregate  and  tabulate  from  them  the  vote  of  the  county,  or  the 
vote  of  the  city,  as  the  case  may  be,  a  statement  of  which  shall  be  drawn 
up  by  the  clerk  which  shall  contain  the  names  of  the  persons  voted  for, 
the  oflSce,  the  number  of  votes  given  in  each  precinct,  ward  or  township 
in  a  county  election,  and  in  each  ward  and  precinct  in  a  city  election 
to  each  person ;  the  number  of  votes  given  to  each  in  the  county  or  city 
And  also  the  aggregate  number  of  votes  given,  which  statement  shall  be 
signed  by  each  member  of  such  board,  and  canvass  sheets  together  with 
such  certificates,  poll  books  and  tally  papers  shall  be  delivered  to  the 
<;lerk,  and  by  him  filed  in  his  office;  and  the  same  shall  be  preserved  by 
him  open  to  the  inspection  of  any  legal  voter. 

6274.  Certificate. — 5.  Such  county  board  shall  declare  the  persons 
having  the  highest  number  of  votes  given  for  any  office  to  be  filled  by 
the  voters  of  a  single  county  duly  elected  to  such  office,  and  certify  the 
same  in  the  statement  above  required ;  and  such  city  board  shall  declare 
the  persons  having  the  highest  number  of  votes  given  for  any  office  to 
be  filled  by  the  voters  of  a  city  election,  duly  elected  to  such  office,  and 
certify  the  same  in  the  statement  above  required. 

6275.  Tie  vote. — 6.  If  two  or  more  persons  shall  have  the  highest 
and  equal  number  of  votes  for  a  single  office  to  be  filled  by  the  voters 
of  such  county  or  city,  such  county  or  city  board  shall  declare  that  no 
person  is  elected  to  fill  such  office,  and  shall  certify  the  same  in  the  state- 
ment above  provided  and  when  filed  the  clerk  shall  certify  the  fact  to 
the  tribunal  whose  duty  it  is  to  supply  vacancies  in  such  office,  or  to 
issue  writ  of  election  to  fill  the  same  as  the  case  may  require. 

6275a.  Defective  papers— Duty  of  board.— 7.  No  tally  papers,  poll 
book  or  certificates  returned  from  any  election  by  board  of  judges 
thereof  shall  be  rejected  for  want  of  form,  or  for  lack  of  being  strictly 
in  accordance  with  the  directions  contained  in  the  election  laws  if  the 
same  can  be  satisfactorily  understood,  and  such  board  of  canvassers  shall 
in  no  case  reject  the  returns  from  any  precinct  if  the  same  be  certified 
hy  the  board  of  election  of  that  precinct  as  required  by  law,  and  returned 
hy  the  inspector  or  one  of  the  judges  of  said  board. 

6275b.  Evidence,  hearing,  witness  in  contempt. — 8.  County  or  city 
hoards  of  election  commissioners  and  county  or  city  boards  of  canvassers 
in  matters  concerning  the  sufficiency  or  validity  of  any  nominating  cer- 
tificate or  petition,  may  examine  on  oath  any  person  touching  any  ma- 
terial matter  connected  with  or  bearing  on  the  proper  discharge  of  their 
duties.  Any  member  of  the  board  may  administer  such  oath.  Either  of 
said  boards  is  given  full  power  to  send  for  persons  and  papers,  and  com- 
pel the  witnesses  to  answer  under  oath  touching  any  questions  which  may 
properly  come  before  said  board.  The  sheriff  of  the  county  in  county 
■elections  and  city  marshal  or  superintendent  or  chief  of  police  in  city 
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elections  shall  serve  all  process,  and  obey  all  orders  of  such  board,  and 
shall  during  the  canvass  provide  a  deputy  who  shall  remain  in  attendance 
upon  such  board  of  canvassers,  and  shall  be  paid  by  the  county  or  city 
for  such  services  at  the  rate  of  two  dollars  for  every  eight  hours  of  such 
attendance.  In  case  of  the  refusal  of  any  person  subpoenaed  to  attend 
or  testify  such  fact  shall  be  reported  forthwith  by  such  board  of  elec- 
tion commissioners  or  said  board  of  canvassers,  to  any  circuit  or  other 
court  of  general  jurisdiction  of  the  county,  or  to  a  judge  thereof,  and 
such  court  or  judge  shall  order  such  witnesses  to  attend  and  testify, 
and  on  failure  or  refusal  to  obey  such  order  such  witnesses  shall  be 
dealt  with  as  for  contempt. 

6275c.  Disputes  —  Decision  by  circuit  judge.  —  9.  In  case  of  a  dis- 
agreement between  the  members  of  the  county  or  city  board  of  can- 
vassers as  to  how  the  vote  of  any  precinct  shall  be  counted  the  matter 
in  dispute  shall  be  forthwith  reported  by  said  board  to  the  judge  of  the 
circuit  court  in  a  brief  written  statement  setting  forth  the  grounds  of 
disagreement  together  with  all  papers  concerning  the  matter,  and  such 
judge  shall  summarily  determine  said  dispute,  and  direct  how  such  vote 
shall  be  counted,  and  such  determination  shall  be  final  as  regards  the 
action  of  said  board  of  canvassers. 

6276d.  Election  returns,  inspector  and  clerks.— 10.'  It  shall  be  the 
duty  of  each  inspector  of  elections  as  soon  as  the  certificates  required 
by  law  to  be  signed  by  the  precinct  election  boards  have  been  signed, 
to  deliver  the  same  with  one  of  the  lists  of  voters  and  one  of  the  tally 
papers  containing  the  vote  of  the  precinct  for  all  state,  district  and 
county  oflScers  voted  for  and  with  the  bags  required  by  law  to  be  returned 
by  said  inspector  to  the  clerk  of  the  circuit  court  at  the  court  house 
for  the  use  of  the  board  of  canvassers,  and  in  city  elections  to  the  city 
clerk,  and  that  there  may  be  no  delay  in  the  canvassing  of  the  vote  of 
any  county  or  city  it  is  declared  to  be  the  duty  of  the  clerk  to  keep  the 
clerk's  office  open  all  night  upon  the  night  of  any  election  at  which 
county  or  city  officers  are  voted  for. 

6275e.  Township  papers. — 11.  The  tally  papers  ^or  township  elec- 
tions shall  be  kept  separate  and  apart  from  those  upon  which  are  re- 
corded the  votes  cast  for  candidates  for  state,  district  and  county  offices, 
and  the  vote  for  township  offices  shall  be  canvassed  as  heretofore  pro- 
vided by  law.  Provided,  however.  That  in  all  townships  having  more 
than  ten  (10)  voting  precincts  the  vote  thereof  for  township  officers 
shall  be  canvassed  by  the  county  board  of  canvassers  as  herein  provided 
for  all  county  elections. 

6275f.  Petition  for  nomination. — 12.  No  name  upon  any  petition  for 
nomination  shall  be  considered  by  the  city  or  county  board  of  election 
commissioners  unless  the  same  be  signed  by  the  petitioner  in  person  or 
by  his  mark  duly  attested,  and  no  petition  for  nomination  shall  be  ef- 
fectual to  authorize  the  name  petitioned  for  to  appear  upon  the  official 
ballot  unless  the  signatures  of  such  petition  to  the  number  required  by 
law  shall  be  duly  acknowledged  before  some  officer  authorized  to  take 
acknowledgments. 
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ARTICLE  6.— CONTEST. 

8EC.  SEC. 

6314.    Contest  for  local  offices.  6317.    Subpcenas,  trial,  practice. 

6314.    Contest  for  local  offices. 

Elections  can  be  contested  only  on  the  grounds  specified  by  statute,  and  the  state- 
ment of  contest  must  specify  particularly  each  cause  for  contest.  Borders  v.  Williams, 
155  lud.  36. 

The  statute  providing  for  the  contest  of  the  election  of  persons  to  office  does  not 
apply  to  the  contest  of  an  election  on  the  question  of  constructing  free  gravel  roads. 
Strebin  v.  Lavengood,  163  Ind.  478. 

3317.    Subpoenas,  trial,  practice. 

When  the  cause  of  contest  is  a  failure  of  the  election  officers  to  count  ballots  cast 
for  the  contestor  in  a  designated  precinct,  it  is  error  to  admit  in  evidence  ballots  cast 
for  the  contestor  in  another  precinct  which  were  not  counted  for  him.  Borders  ▼. 
Williams,  155  Ind.  36. 

What  are  to  be  considered  as  distinguishing  marks  on  ballots  so  as  to  justify  their 
rejection  by  a  board  of  election  canvassers.  Borders  v.  Williams,  155  Ind.  36;  Tom- 
baugh  V.  Grogg,  156  Ind.  355. 

ARTICLE   6.— VOTING  MACHINES. 

SEC.  SEC. 

t^329.    Purchasing  machines.  6d30a.  Accepting  money  or  gift,  penalty. 

6330.     Paying  for  machines.  6330b.  School  conunissioners,  names. 

[Acts  1903,  p.  278.    In  force  April  23,  .1903.] 

6329.  Purchasing  machines. — 4.  The  board  of  commissioners  of  every 
county  in  this  state  in  which  is  located  a  city  having  a  population  of 
thirty-six  thousand  or  more,  according  to  the  last  preceding  United  States 
census,  shall  and  the  board  of  commissioners  of  all  other  counties  in 
this  State  may,  adopt  and  purchase  or  procure  for  use  in  the  various 
precincts  of  the  county,  any  voting  machine  approved  in  the  manner 
above  set  forth  in  this  act  by  the  voting  machine  commission,  and  none 
other:  Provided,  That  the  board  of  commissioners  shall  purchase  or 
procure  no  voting  machine  unless  the  party  or  parties  selling  it  shall 
guarantee,  in  writing,  to  keep  the  machine  in  working  order  for  not  less 
than  five  (5)  years  without  additional  cost  to  the  county,  and  give  a 
bond  conditional  to  that  effect;  but  it  shall  be  the  duty  of  such  board 
of  commissioners  to  adopt  and  purchase  or  procure  no  such  machine 
unless  they  are  themselves  satisfied  that  it  complies  with  the  require- 
ments of  section  3  of  this  act,  and  that  it  is  thoroughly  reliable  and  cor- 
rect in  its  operation,  readily  understood  and  operated,  can  not  be  fraud- 
ulently manipulated,  and  will  unquestionably  maintain  the  secrecy  of 
the  ballot.  If  it  shall  be  impossible  to  supply  each  and  every  election 
district  with  a  voting  machine,  or  voting  machines,  at  any  election  fol- 
lowing the  adoption  of  such  machines  in  a  county,  as  many  may  be  sup- 
plied as  it  is  possible  to  procure,  and  the  same  shall  be  used  in  such  pre- 
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cincts  of  the  county  as  the  board  of  commissioners  shall  order.  The  pre- 
cincts in  which  voting  machines  are  used  shall  contain  as  near  as  prac- 
ticable six  hundred  voters:  Provided,  This  number  of  voters  may  be 
reduced  in  country  precincts  at  the  discretion  of  the  county  commission- 
ers. The  boundaries  of  such  precincts  shall  be  established  by  the  board 
of  commissioners  not  later  than  their  regular  June  session  of  the  year 
in  vrhich  a  general  election  occurs  in  this  state,  and  the  order  of  the 
board  of  commissioners  for  the  use  of  voting  machines  in  such  precincts 
shall  be  made  at  the  same  time  that  the  boundaries  are  so  established; 
and  said  boundaries  shall  not  be  changed,  nor  said  order  rescinded,  after 
such  June  session  of  the  board  of  commissioners  until  after  the  next 
ensuing  general  election:  Provided,  That  if  for  any  reason,  it  should 
turn  out  to  be  impossible  to  obtain  machines  for  use  in  such  precincts, 
then  the  same  may  be  provided  or  changed  so  as  to  conform  to  the  law 
with  reference  to  precincts  in  which  machines  are  not  used;  and  the 
notice  of  such  division  or  change  shall  be  given,  in  the  maimer  prescribed 
by  law  for  notices  of  change  of  precinct  boundaries :  And  provided  fur- 
ther.  That  if  the  board  of  county  commissioners  shall  have  on  hand,  and 
certainly  ready  for  use  at  the  election,  more  machines  than  precincts 
have  been  provided  for,  they  may,  at  any  regular  or  special  session  not 
later  than  the  first  day  of  September  in  any  year  in  which  in  a  general 
election  is  held,  unite  two  or  more  precincts  into  one  for  the  purpose  of 
using  therein  at  such  election  a  voting  machine,  and  notice  of  such  unit- 
ing shall  be  be  given  in  the  manner  prescribed  by  law  for  notice  of 
change  in  precinct  boundaries.  And  the  order  for  use  of  machines  in 
such  united  precincts  shall  be  made  by  the  board  of  county  commission- 
ers at  the  time  such  precincts  are  united.  The  board  of  county  com- 
missioners shall  have  the  care  and  custody  of  all  machines  while  not 
in  use. 

This  section  amends  section  6329,  Burns'  R.  S.  1901. 

6330.  Paying  for  machines. — 5.  Payment  for  voting  machines  pur- 
chased or  procured  may  be  provided  for  in  such  manner  a»  is  deemed 
best  for  the  interests  of  the  county.  Money  may  be  borrowed  for  the 
purpose,  and  bonds  or  other  evidences  of  indebtedness  of  the  county  be 
issued  and  sold  in  the  same  manner  and  upon  the  authority  prescribed 
by  law. 

This  section  amends  section  6330,  Burns'  R.  S.  1901. 

6330a.  Accepting  money  or  gift,  penalty. — 3.  Any  member  of  any 
board  of  county  commissioners  of  any  county  who  shall  receive  or  ac- 
cept, directly  or  indirectly,  any  money,  property  or  other  thing  of  value 
for  his  influence,  vote  or  action  in  connection  with  the  purchase  of  any 
voting  machine  or  voting  machines  by  such  county  from  any  person, 
firm  or  corporation  shall  be  fined  in  a  sum  not  to  exceed  three  thousand 
($3,000.00)  dollars,  to  which  may  be  added  imprisonment  in  the  state's 
prison  for  a  term  of  two  to  four  years  and  shall  also  be  disfranchised 
for  a  period  of  ten  years. 

6330b.    School  commissioners,  names. — 4.    In  the  elections  in  which 
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there  shall  be  school  commissioners  to  be  elected,  the  proper  board  of 
election  commissioners  shall  arrange  the  names  of  candidates  for  school 
commissioners  in  order  on  the  several  machines  in  such  a  way,  so  far 
as  possible,  that  the  name  of  each  candidate  shall  appear  at  the  head 
of  the  column  for  his  term  of  office  as  often  as  that  of  any  other  such 
candidate  shall  so  appear,  and  in  second,  third  and  fourth  place,  and 
each  succeeding  place,  a  like  number  of  times. 

ARTICLE  8.— PRIMARY  ELECTIONS. 

SEC.  SEC. 

633051.  Primary  elections  in  certain  coun-  6339f  1.  Color  of  tickets.    . 

ties.  6330gl.  Primary  ballots,  form. 

6339cl.  General  laws  applied.  6339hl.  Qualification  of  voter. 

6339dl.  Precinct  boundaries,  election  of  633911.  Booths,  closing  of  polls. 

committeeman  and  delegates.  6339J1.  Nominees,  how  determined. 

6339el.  Application  by  candidates,  filing,  6339kl.  City  or  town  oflScers. 

fee.  633911.  Contest 

[Acts  1905,  p.  122.    In  force  March  3,  1905.] 

6339bl.  Primary  elections  in  certain  counties. — 1.  That  on  the  first 
Tuesday  after  the  second  Monday  in  June  prior  to  any  general  elec- 
tion a  primary  election  shall  be  held  for  the  purpose  of  nominating  all 
candidates  to  be  voted  for,  for  any  office,  by  the  electors  of  only  one 
county  or  subdivision  thereof;  and  for  the  purpose  of  electing  pre- 
cinct committeemen  and  delegates  to  nominating  conventions,  to  nom- 
inate all  candidates  to  be  voted  for  by  the  electors  of  more  than  one 
county:  Provided,  further.  That  in  case  of  any  election  not  held  on  the 
first  Tuesday  after  the  first  Monday  in  November,  the  primary  election 
for  such  elections  shall  be  held  on  the  seventh  Tuesday  prior  thereto: 
that  this  act  shall  not  apply  to  the  election  of  delegates  to  any  national, 
state  or  congressional  convention,  nor  to  any  political  party  which  did 
not  cast  ten  per  cent,  of  the  votes  cast  at  the  last  preceding  general  elec- 
tion for  secretary  of  state,  nor  to  any  county  except  such  as  contained 
within  its  limits  a  city  having  a  population  of  not  less  than  thirty-six 
thousand  five  hundred,  nor  more  than  forty-three  thousand,  according 
to  the  last  preceding  United  States  census. 

See  sections  6339c-6339al,  Bums'  R.  S.  1901,  for  act  of  1901  regulating  primary 
elections.  It  seems  uncertain  whether  this  act  covers  all  the  provisions  of  the  act  of 
1901. 

63S9cl.  Gteneral  laws  applied. — 2,  Such  primary  election  shall  be 
governed  by  the  laws  now  in  force  or  hereafter  enacted  governing  gen- 
eral elections,  except  as  in  this  act  expressly  otherwise  provided. 

6339dl.  Precinct  boundaries — ^Election  of  committeeman  and  dele- 
gates.— 3.  The  boundaries  of  precincts  at  any  primary  election  shall 
be  the  same  as  at  the  ensuing  general  election.  Bach  political  party, 
within  the  purview  of  this  act,  shall,  at  such  primary  election,  elect, 
in  each  precinct,  one  precinct  committeeman  and  as  many  delegates,  or 
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joint  delegates,  to  each  nominating  convention  of  the  party  as  may  be 
allotted  to  the  precinct  by  the  county  central  committee  of  the  party. 
Such  committee  shall  also  have  power  to  appoint  precinct  committee- 
men and  delegates  to  nominating  conventions,  in  case  of  vacancies  oc- 
curring, in  any  of  said  oflSces  subsequent  to  such  primary  election,  and 
to  allot  the  election  of  delegates  to  the  several  precincts,  or  to  any  group 
or  groups  of  precincts  within  a  single  township  of  the  county,  which 
allotment  shall  be  made  as  nearly  as  practicable  according  to  the  ratio 
of  the  party  vote  of  such  precinct  for  secretary  of  state  at  the  last 
preceding  general  election.  No  person  shall  be  eligible  by  election,  or 
by  appointment,  to  the  office  of  precinct  committeeman  or  delegate 
to  any  nominating  convention,  or  to  hold  or  continue  in  any  such  office 
who  is  not  an  elector  and  bona  fide  resident  of  the  precinct  or  group 
of  precincts  he  represents. 

6339el.  Application  by  candidates — ^Filing— Fee. — 4.  Any  person 
desiring  to  be  a  candidate  at  any  such  primary  election  shall  file  with 
the  clerk  of  the  circuit  court  at  least  fifteen  and  not  more  than  twenty 
days  prior  to  such  election,  an  application,  subscribed  and  sworn  to 
by  him,  stating  his  name,  name  of  his  party,  his  place  of  residence, 
the  office  he  desires,  that  he  is  eligible  thereto,  and  requesting  that  his 
name  be  placed  upon  the  ballot  for  the  ensuing  primary  election  as 
a  candidate  for  such  office.  Such  applications  shall  be  filed  and  num- 
bered in  the  same  orders  in  which  they  are  presented.  If  the  office 
sought  be  lucrative  the  person  filing  such  application  shall  therewith 
pay  to  such  clerk  the  sum  of  twenty-five  dollars,  if  the  annual  emolu- 
ments of  the  office  desired  exceed  five  hundred  dollars,  otherwise,  ten 
dollars,  the  same  to  go  into  and  be  used  as  a  fund  to  defray  the  ex- 
penses of  such  election:  Provided,  That  any  fifty  electors  of  the  county 
may,  at  any  time  not  less  than  fifteen  nor  more  than  twenty  days  prior 
to  such  primary  election,  by  a  petition  filed  with  the  said  clerk,  present 
as  a  candidate  for  any  office  to  be  voted  for  at  such  election  any  citi- 
zen who  is  eligible  to  such  office ;  and  on  the  payment  of  the  fees  above 
prescribed  his  name  shall  be  placed  upon  the  ballot  as  in  case  of  in- 
dividual applications. 

63S9fl.  Odor  of  tickets. — 5.  The  names  of  all  persons  to  be  voted 
for,  at  any  primary  election,  by  the  electors  of  a  single  township  or 
any  subdivision  thereof,  excepting  at  the  primary  elections  of  towns 
and  cities,  shall  be  placed  upon  the  yellow,  or  township,  ballot;  and 
the  names  of  all  persons  to  be  voted  for  at  such  election,  by  all  the 
electors  of  a  single  county,  shall  be  placed  upon  the  white,  or  county, 
ballot. 

6339gl.  Primary  ballots— Form. — 6.  Primary  election  ballots  shall 
bear  on  their  face  no  word,  emblem,  device  or  ornamentation  except  as 
in  this  section  indicated  and  provided.  Across  the  head  of  the  ballot 
shall  be  the  words,  *'Make  a  cross  thus  X  in  the  square  at  the  left  of 
the  name  of  each  person  you  wish  to  vote  for;  and  vote  only  for  candi- 
dates of  one  political  party."  Following  these  words  shall  be  the  list 
of  candidates,  headed  by  words  indicating  the  party  to  which  such 
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candidates  belong;  each  list,  together  with  the  squares  at  the  left  of 
the  names,  enclosed  within  a  rectangle;  the  names  of  all  candidates 
for  the  same  office  grouped  together;  each  group  separated  from  the 
group  following  by  a  black-faced  line ;  the  groups,  in  all  the  lists  stand- 
ing in  the  same  order;  with  equal  space  allowed,  in  all  the  lists,  to 
groups  for  the  same  office.  At  the  head  of  each  group  of  candidates 
and  within  the  rectangle  enclosing  the  group  shall  be  the  name  or  title 
of  the  office  for  which  the  persons  named  in  the  group  are  candidates, 
preceded  by  the  word  **For,''  and  in  case  more  than  one  person  is 

to  be  elected  to  such  office,  followed  by  the  words,  **Vote  for ," 

filling  the  blank  with  the  word  indicating  the  number  to  be  voted  for. 
The  names  of  all  candidates  in  each  group  shall  be  placed  in  the  same 
order  in  which  the  applications  were  filed.  Candidates  for  election 
as  committeemen  and  delegates^  to  nominating  conventions  shall  be 
grouped  at  the  end  of  the  list  of  candidates,  in  the  following  order: 
Joint  senatorial,  joint  representative  and  precinct  committeemen.  The 
space  allowed  for  the  name  of  each  candidate  shall  be  three-eighths  of 
an  inch.  The  squares  at  the  left  of  the  names  shall  be  one-quarter 
of  an  inch.  The  intention  of  this  section  is  that  the  said  ballots  shall 
be  in  the  following  form: 

''Make  a  cross,  thus  X  ^^  ^^  square  at  the  left  of  the  name  of  each 
person  you  wish  to  vote  for;  and  vote  only  for  candidates  of  one  polit- 
ical party.'* 


DEMOCRATIC  CANDIDATES. 


REPUBLICAN  CANDIDATES. 
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6339hl.  Qualification  of  voter. — 7.  Any  person  who  shall  be  entitled 
to  vote  at  any  general  election  shall  be  entitled  to  vote  at  the  pre- 
ceding primary  election;  but  if  any  voter  attempts  to  vote  for  any 
of  the  candidates  of  more  than  one  political  party,  at  any  primary 
election,  such  attempt  shall  be  deemed  to  be  a  distinguishing  mark  and 
shall  invalidate  the  ballot. 

6339il.  Booths— Closing  of  polls.— 8.  There  shall  be  provided,  in 
each  precinct,  at  least  one  additional  booth,  for  each  two  hundred  voters 
in  the  precinct  in  excess  of  three  hundred,  and  the  polls  may  be  kept 
open  until  eight  o'clock  p.  m. :  Provided,  That  if  more  than  fifteen  min- 
utes pass  at  any  time  after  six  o'clock  p.  m.  without  the  offer  of  a  vote 
the  polls  shall  be  closed. 

63S9J1.  Nominees — ^How  determined. — 9.  The  person,  in  each  party, 
who  receives  at  any  primary  election,  the  highest  number  of  legal  votes 
for  any  public  office,  shall  be  the  nominee  of  his  party  for  said  office 
at  the  ensuing  general  election;  and  the  person  receiving  the  highest 
number  of  legal  votes  for  any  party  office,  shall  be  declared  to  be  the 
choice  of  his  party  for  such  office.  If  two  or  more  persons  shall  receive 
the  highest  and  an  equal  number  of  votes  for  the  same  office,  the  can- 
vassing board  shall  immediately,  upon  the  conclusion  of  a  count  and 
before  certifying  the  result  determine  by  lot  the  person  entitled  to 
the  office.  Certificates  of  election  shall  be  given  by  the  township  board 
of  canvassers  to  the  persons  elected  to  party  offices,  and  the  nomination 
of  candidates  for  public  offices  shall  be  certified  by  the  proper  town- 
ahip  or  county  canvassing  board,  as  in  case  of  nominations  by  conven- 
tions. 

6339kl.  City  or  town  officers. — 10.  In  ctuse  of  any  primary  election, 
preceding  any  general  election  in  any  city  or  town  for  the  election  of 
city  or  town  officers  only,  any  person  desiring  to  be  a  candidate  at 
such  primary  election  shall  file  his  application  with  the  city  or  town 
clerk;  and  the  duties  of  this  act  required  to  be  performed  by  township 
and  county  officers  and  boards,  shall  be  performed  by  corresponding 
city  or  town  officers  and  boards. 

633911.  Contest. — 11.  Any  elector  who  had  a  right  to  vote  for  any 
candidate,  at  any  such  primary  election,  may  contest  the  election  of 
such  candidate  before  the  county  central  committee  of  the  party  to 
which  the  contestee  belongs,  which  committee,  in  case  of  a  contest, 
shall  meet  at  the  court  house  on  the  second  Tuesday  following  such 
election  and  proceed  summarily  to  hear  and  determine  such  contest, 
and  its  decision  shall  be  final.  The  contestor,  on  or  before  the  first 
Tuesday  after  such  election,  shall  file  with  the  clerk  of  the  circuit  court 
his  exceptions  in  duplicate,  stating  the  grounds  of  the  contest.  The 
clerk  shall  immediately  publish  notice  of  such  contest  in  some  news- 
paper of  the  county,  send  notice  thereof  by  mail  to  each  member  of 
such  central  committee  and  cause  a  certified  copy  of  such  exceptions 
to  be  delivered  to  the  contestee.  For  the  purpose  of  such  contest  all 
papers  returned  by  boards  of  election  shall  be  preserved  until  such  con- 
tests are  decided. 
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EMBALMERS,  BOARD  OF. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

6350a.  Board  of  embalmers,  appointments  6350g.  Penalties. 

by  governor.  6350h.  Fees,  use  of,  bond  of  treasurer, 
6350b.  Oaths,  officers,  salary.  report. 

eSSOe.  Examinations,  license,  fees,  re-  6350i.  Licenses  issued  by  health  board. 

newaL 

[Acts  1005,  p.  187.    In  force  March  4,  1905.] 

6360a.    Board  of  embalmers— Appointments  by  governor. — 1.    The 

govemor  shaU,  as  soon  as  practicable  after  the  passage  of  this  act,  ap- 
point  five  persons,  who  shall  be  practical  and  practicing  embalmers. 
One  of  the  persons  so  appointed  shall  hold  oflSce  for  one  year,  one  for 
two  years,  one  for  three  years,  two  for  four  years,  unless  teoner  re- 
moved. Appointments  to  fill  vacancies  caused  by  death,  resignation  or 
removal  before  expiration  of  terms  shall  be  made  for  the  residue  of 
such  terms  by  the  govemor,  and  all  appointments  to  fill  vacancies  caused 
by  the  expiration  of  such  terms  shall  be  made  by  the  same  manner 
and  shall  be  for  a  period  of  four  years. 
This  section  amends  section  6350a,  Bums'  R.  S.  1901. 

6350b.  Oaths — Officers— Salary.— 2.  The  members  of  such  board  be- 
fore entering  on  their  duties  shall  respectively  take  and  subscribe  to 
the  oath  required  by  other  state  officers,  which  shall  be  filed  in  the  office 
of  the  secretary  of  state,  who  is  hereby  authorized  to  administer  the 
same.  They  shall  have  power  to  select  out  of  their  own  number  a  presi- 
dent, secretary  and  treasurer,  and  adopt  such  regulations  for  the  trans- 
action of  business  of  the  board  and  management  of  its  affairs  as  they 
may  deem  expedient.  The  members  of  said  board  shall  receive  no  salary 
as  such  except  the  secretary,  who  shall  receive  three  hundred  dollars 
($300.00)  per  year,  but  the  actual  traveling  and  necessary  expenses 
of  the  board  and  five  dollars  ($5.00)  per  diem  for  time  actually  spent 
by  its  members  shall  be  paid  out  of  the  receipts  as  hereinafter  directed. 

This  section  amends  section  6350b,  Bums'  R.  S.  1901. 

6350e.  Examinations  —  License— Fees — ^Renewal — 5.  Every  person 
who  wishes  to  practice  the  profession  of  embalming  shall  appear  before 
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the  state  board  of  embalmers,  and  upon  the  payment  of  a  fee  not  to 
exceed  five  dollars  ($5.00),  to  cover  expenses  of  examination,  be  ex- 
amined in  their  knowledge  of  embalming,  sanitation,  disinfecting  the 
body  of  deceased  persons  and  the  apartment,  clothing,  excreta  and  any- 
thing likely  to  be  infected  in  case  of  death  from  infections  or  contagious 
disease,  in  accordance  with  the  rules  and  regulations  of  the  state  board 
of  health.  Such  examination  shall  be  in  writing  and  by  actual  demon- 
stration on  cadaver.  All  examination  papers  shall  be  kept  on  record 
by  said  state  board  of  embalmers,  and  if  the  applicant  be  of  good  moral 
character,  and  shall  have  had  one  year's  actual  training  in  practical 
embalming,  either  in  a  college  prescribing  a  special  course  in  the  sci- 
ence of  embalming,  or  as  an  assistant  to  a  regularly  licensed  and  prac- 
ticing embalmer,  and  pass  such  examination,  then  said  board  must 
issue  to  said  applicant  a  license  to  practice  the  profession  of  embalm- 
ing for  one  year.  If  the  applicant  desires  a  renewal  of  the  license  the 
said  board  shall  grant  it  except  for  cause,  and  the  annual  fee  for  re- 
newal of  license  shall  not  exceed  the  sum  of  one  dollar  ($1.00). 
This  section  amends  section  6350e,  Burns'  R.  S.  1901. 

6350g.  Penalties. — 7.  Any  person  who  shall  practice,  or  hold  him- 
self or  herself  out  as  practicing  the  profession  of  an  embalmer  of  human 
dead  bodies  without  having  complied  with  the  provisions  of  this  act, 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction  shall  be  sentenced  to  pay  a  fine 
of  not  less  than  ten  dollars  ($10.00)  nor  more  than  five  hundred  dol- 
lars ($500.00)  for  each  and  every  offense;  and  it  shall  be  a  part  of 
the  duties  of  said  board  to  render  any  possible  assistance  in  the  prosecu- 
tion of  violators  of  this  act,  or  any  part  of  the  same:  Provided,  That 
nothing  in  this  act  contained  shall  be  construed  to  apply  to  persons 
engaged  as  layers-out  or  shrouders  of  the  dead,  or  to  the  employes  of 
any  cemetery  whose  duty  or  business  extends  no  further,  nor  to  oflB- 
cials  or  employes  of  any  state  institution. 

This  section  amends  section  6350g,  Burns'  R.  S.  1901.  » 

6360h.  Fees,  use  of— Bond  of  treasurer— Report.— 8.  All  fees  col- 
lected under  the  provisions  of  this  act  shall  be  paid  to  the  treasurer  of 
the  state  board  of  embalmers,  to  be  used  for  the  purpose  of  defraying 
its  necessary  expenses;  and  the  treasurer  of  the  state  board  shall  give 
bond  in  the  sum  of  five  hundred  dollars  ($500.00)  to  the  approval  of 
said  board  for  the  honest  and  faithful  discharge  of  his  duties.  It  shall 
be  the  duty  of  said  state  board,  on  or  before  the  first  Monday  in  No- 
vember of  each  and  every  year,  to  make  a  report  in  writing  to  the 
governor  of  this  state  containing  a  detailed  statement  of  the  nature 
of  the  receipts  and  the  manner  of  expenditures;  and  any  balance  of 
money  remaining  at  the  end  of  the  year,  after  payment  of  the  necessary 
expenses,  including  the  salary  of  the  secretary,  the  per  diem,  traveling 
and  other  necessary  expenses  of  the  board,  incurred  in  the  discharge 
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of  their  duties,  shall  be  held  as  an  emergency  fund  to  meet  extra- 
ordinary expenses,  as  herein  indicated. 
This  section  amends  section  6350h,  Burns*  R.  S.  1901. 

63501.  Licenses  issued  by  health  board. — 9.  The  state  board  of  em- 
balmers  may  recognize  licenses  issued  preyious  to  the  passage  of  this 
act  by  the  Indiana  state  board  of  health;  and  all  licenses  issued  tc 
embabners  by  other  state  boards  of  embalmers  and  state  health  author- 
ities, and  upon  presentation  of  such  licenses  may  issue  the  regular  li- 
cense to  holders  of  such  licenses  and  certificates  of  competency. 

This  section  amends  section  6350i,  Burns*  R.  S.  1901. 
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CHAPTER    64. 

FEES  AND  SALARIES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

0405.     Governor's  salary.  6524c.  Salaries  of  recorders,  payment. 

6417.     Salaries  of  supreme  and  appellate  6528.     Sheriff,  taxing  of  fees. 

court  judges  and  reporter  of  6530.    Reports  and  payment  of  fees. 

supreme  court.  6532.     Salaries,  payment,  fees  equaling. 

6426.     Salaries  of  coimty  officers.  6532a.  Deficiency  in  salaries,  payment. 

6522.  Auditor  when  no  fee  fixed.  6532b.  Fees  collected  and  imcollected,  re- 

6523.  Fees  taxed  by  county  recorders.  port. 
6524a.  Compensation  allowed.  6548.    Allowances. 
6524b.  Recorder  paying  over  fees.  6549.    Extortion,  penalty. 

[Acts  1903,  p.  124.    In  force  January  9,  1905.] 

6406.  Gtovemor's  salary. — 1.  That  the  salary  of  the  governor  of 
the  State  of  Indiana  shall  be  eight  thousand  dollars  ($8,000)  per  year, 
payable  as  prescribed  by  law.  This  act  to  become  eflfective  at  the  ex- 
piration of  the  term  of  the  present  incumbent. 

This  act  supersedes  so  much  of  section  6405,  Bums'  R.  S.  1901,  as  fixes  the  salary 
of  the  governor. 

[Acts  1903,  p.  17.    In  force  February  9,  1903.] 

6417.  Salaries  of  supreme  and  appellate  court  judges,  and  reporter 
of  supreme  court. — 1.  That  the  annual  salary  of  each  of  the  judges  of 
the  supreme  and  appellate  courts  be  six  thousand  ($6,000)  dollars,  and 
that  the  annual  salary  of  the  reporter  of  the  supreme  court  shall  be 
five  thousand  ($5,000)  dollars,  said  salaries  to  be  payable  quarterly  out 
of  any  moneys  in  the  treasury  belonging  to  the  general  fund  not  other- 
wise specifically  appropriated  by  law. 

This  act  supersedes  sections  6417,  6418  and  6419,  Bums'  R.  S.  1901,  fixing  the 
Ralnries  of  the  judges  and  reporter  of  the  supreme  court,  and  of  the  appellate  court 
judges. 

6426.    Salaries  of  county  officers. 

If,  when  fees  are  paid  to  an  officer  by  a  county,  the  same  is  legal  under  a  decision 
of  the  supreme  court,  but  such  decision  is  afterwards  overruled,  such  fees  may  be 
recovered  from  such  officer.  Tucker  v.  State,  163  Ind.  403. 

(779) 
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If  fees  are  unlawfully  allowed  by  a  county  to  a  county  officer,  an  action  will  not 
lie  on  the  bond  of  such  officer  to  recover  such  fees.    Tudcer  v.  State,  163  Ind.  403. 

If  a  county  officer  is  allowed  and  paid  money  out  of  the  county  treasury  to  which 
he  is  not  entitled,  the  county  ma^  sue  and  recover  such  money.  Sudbury  v.  Board, 
157  Ind.  446;  Tucker  v.  State,  163  Ind.  403. 

Coimty  officers  who  are  made  members  of  the  county  board  of  review  are  entitled  to 
receive  the  per  diem  provided  for  members  of  such  board  in  addition  to  their  salaries 
provided  by  law.    Seller  v.  State,  160  Ind.  605;  Tucker  v.  State,  163  Ind.  403. 

6622.  Auditor  when  no  fee  fixed. 

County  auditors  are  entitled  to  receive,  in  addition  to  their  salaries,  the  per  diem 
fixed  by  law  for  members  of  the  county  board  of  review  during  the  time  they  serve 
on  such  boards.    Seller  v.  State,  160  Ind.  605;  Tucker  v.  State,  163  Ind.  403. 

6623.  Fees  taxed  by  coimty  recorders. 

The  minimimi  fee  of  county  recorders  under  the  fee  and  salary  law  of  1895,  for  re- 
cording notices  of  mechanic's  liens,  is  fifty  cents,  such  law  repealing  prior  statutes  on 
the  subject.    State  v.  Phillips,  157  Ind.  481. 

If  a  county  recorder  fails  to  pay  to  the  county  treasurer  the  fees  collected  by  him 
in  excess  of  his  salary,  the  county  may  sue  on  his  bond  to  recover  the  amount  due. 
Shilling  V.  State,  158  Ind.  185. 

[Acts  1903,  p.  198.     In  force  March  7,  i903.1 

6624a.  Compensation  allowed. — 1.  That  the  officers  in  this  act 
named  shall  be  entitled  to  receive  for  their  services  the  compensation 
hereinafter  allowed  and  set  out  and  none  other. 

6624b.  Recorder  paying  over  fees. — 2.  That  the  county  recorder  of 
each  county  in  this  state  shall  pay  quarterly  into  the  hands  of  the 
county  treasurer  all  fees  and  charges  collected  by  him,  as  now  required 
by  law,  which  shall  be  credited  to  the  general  fund  of  the  county.  The 
funds  now  kept  separate  as  **the  recorder's  fund"  in  the  various  coun- 
ties of  this  state  shall  at  once  be  transferred  and  covered  into  the  gen- 
eral funds  of  the  respective  counties. 

6524c.  Salaries  of  recorders,  payment.  —  3.  The  recorder  of  each 
county  of  this  state  shall  be  allowed  and  paid  quarterly  out  of  the  gen- 
eral funds  of  his  county  for  his  services  the  compensation  now  provided 
for  by  law:  Provided,  That  no  recorder  shall  be  paid  a  less  sum  than 
seven  himdred  ($700)  dollars  per  annum:  And  provided,  further.  That 
in  all  the  coimties  where  the  amount  of  fees  turned  in  to  the  county 
treasury  shall  be  in  excess  of  the  salary  now  provided  by  law  for  such 
recorder,  then  in  that  event  such  recorder  shall  receive  as  an  additional 
compensation  an  amount  equal  to  thirty  (30)  per  cent,  of  any  such  ex- 
cess so  turned  into  the  treasury  by  him. 

[Acts  1906,  p.  451.    In  force  April  15,  1905.] 

6528.  Sheriff— Taxing  of  fees. — 122.  The  sheriffs  of  the  various 
counties  of  this  state  shall,  on  behalf  of  their  respective  counties,  tax 
and  charge  the  fees  provided  by  law  on  account  of  services  performed 
by  such  officers;  the  fees  and  amounts  so  charged  shall  be  designated 
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''sheriff's  costs/'  but  they  shall,  in  no  sense,  belong  to  or  be  the  prop- 
erty of  the  sheriff,  but  shall  belong  to  and  be  the  property  of  the  county, 
except  that  in  the  execution  of  all  processes  issued  from  any  other  county 
than  that  of  his  residence,  the  sheriff  shall  be  entitled  to  charge  and 
collect  the  same  fees  for  like  services  in  similar  cases,  and  which  shall 
be  his  own.  They  shall  tax  and  charge  the  following  amounts,  to  wit: 
For  serving  a  writ  in  a  criminal  case  and  taking  into  custody,  twenty- 
five  cents. 

For  each  mile  necessarily  traveled  in  going  to  serve  process  or  notice 
and  returning,  ten  cents.  And  where  there  is  more  than  one  person 
named  in  a  warrant,  summons,  subpoena,  execution,  fee  bill,  or  in  any 
other  process  that  the  sheriff  may  have  to  serve  in  the  discharge  of  his 
official  duties,  he  shall  charge  on  such  process  but  one  mileage  from  the 
county  seat  to  where  he  finds  the  first  person  named  in  any  such  process, 
and  but  one  mileage  for  every  additional  mile  traveled  by  him  in  serv- 
ing and  returning  such  process  where  there  is  more  than  one  party  to 
be  served. 

For  taking  bail  on  execution,  twenty-five  cents. 

For  taking  recognizance,  twenty-five  cents. 

For  returning  writ,  ten  Qents. 

For  summoning  a  jury  of  twelve  men,  with  mileage  as  above,  one 
dollar. 

For  summoning  a  special  venire,  for  each  juror  served,  with  mileage 
as  above,  ten  cents. 

For  executing  a  writ  of  possession  (and  mileage  as  above),  fifty 
cents. 

For  every  person  committed  to  jail,  to  be  paid  by  the  county,  twenty- 
five  cents. 

Fof  discharging  each  prisoner  from  jail,  to  be  paid  by  the  county, 
twenty-five  cents. 

For  holding  an  inquisition,  and  drawing  it  up  in  form  and  returning 
the  same,  fifty  cents. 

For  removing  a  person  to  the  state  prison,  reform  school  for  boys, 
or  reformatory  for  women  and  girls,  four  cents  a  mile  for  each  mile 
necessarily  traveled  for  each  person  in  custody,  the  sheriff  and  attend- 
ants allowed  by  law  who  may  actually  accompany  such  sheriff;  such 
sum  to  be  paid  out  of  the  state  treasury  on  certificate  of  the  warden  or 
officer  receiving  the  prisoner  and  on  the  verified  statement  of  such  sher- 
iff made  and  filed  with  the  auditor  of  state,  who  shall  draw  his  warrant 
therefor. 

For  removing  a  person  to  a  hospital  for  the  insane  the  same  compen- 
sation paid  for  taking  a  person  to  the  state  prison  and  reformatories, 
to  be  paid  in  like  manner  out  of  the  county  treasury,  the  sheriff  making 
his  verified  statement  thereon  with  the  certificate  of  the  superintendent 
or  receiving  officer  of  such  hospital  to  the  county  auditor,  who  shall 
draw  his  warrant  therefor. 

For  every  mile  necessarily  traveled  in  going  to  and  returning  from 
comparing  the  vote  for,  and  giving  certificate  to  joint  senator  or  joint 
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representative,  three  cents  to  be  paid  out  of  the  county  treasury  of  the 
county  of  said  sheriff's  residence,  on  the  verified  statement  of  such 
sheriff  filed  with  the  county  auditor,  who  shall  draw  his  warrant  there- 
for. 

For  returning  any  person  from  any  hospital  for  the  insane  when  re- 
quired by  law  the  same  compensation  to  be  paid  in  the  same  manner 
as  when  taking  a  person  to  such  hospital. 

For  serving  each  person  named  in  any  process  and  return,  forty  cents, 
and  for  each  copy  required,  twenty-five  cents. 

Selling  property  on  execution  or  decree,  a  commission  of  three  per 
centum  on  the  first  three  hundred  dollars,  and  one  and  one-half  per 
centum  on  any  excess  above  that  amount;  but  when  the  money  is  paid 
to  him  without  sale,  one-half  of  the  above  comtmission  only  shall  be  al- 
lowed and  mileage  as  above. 

Taking  appraisement  of  real  estate,  twenty-five  cents. 

Taking  inventory  and  appraisement  of  personal  property,  twenty- 
five  cents. 

Taking  replevin  bond,  twenty-five  cents. 

Serving  capias  and  satisfaciendum,  twenty-five  cents. 

Levying  on  property  and  advertising  same  (with  mileage  as  above), 
one  dollar. 

When  no  money  is  made  no  other  fee  or  award  shall  be  allowed  on 
execution  except  for  the  expenses  of  keeping  property,  and  expenses 
incurred  in  removing  and  storing  property,  and  mileage  as  in  other 
cases. 

Making  certificate  of  sale  on  execution  or  decree,  one  dollar. 

Making  deed,  one  dollar. 

Calling  and  empaneling  a  jury,  five  cents. 

Serving  a  writ  of  attachment  where  property  is  taken  (with  mileage 
as  above),  fifty  cents. 

For  each  day  employed  in  making  inventory  and  appraisement  of 
property  taken  under  a  writ  of  attachment,  two  dollars. 

Taking  bond  for  return  of  attachment  property,  twenty-five  cents. 

For  docketing  each  cause  and  names  of  witnesses  on  sheriff's  docket 
(to  be  taxed  to  the  losing  party),  ten  cents. 

For  the  actual  number  of  miles  traveled  in  going  and  returning  to 
post  up  notices  for  the  sale  of  any  real  or  personal  property  (to  be 
taxed  and  collected  as  other  costs  in  the  cause  are  taxed),  for  each  mile 
so  traveled  as  above,  ten  cents. 

Sheriffs  shall  not  be  entitled  to  any  fees  for  services  performed  by 
their  bailiffs,  when  such  bailiffs  are  receiving  pay  by  the  day  from  the 
county  at  the  time  such  services  are  rendered.  The  sheriff  shall  appoint 
as  many  bailiffs  at  each  term  of  the  court  as  the  business  of  the  court 
and  grand  jury  shall  require,  under  the  advice  and  consent  of  the  judpre 
of  the  court  as  to  the  number  required.  The  pay  of  the  court  bailiffs 
shall  be  fixed  by  the  court  and  shall  not  exceed,  to  be  paid  by  the 
county,  per  day,  two  dollars. 

In  counties  where  there  are  criminal  and  superior  courts,  the  judge 
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of  each  court  may  appoint  a  bailiff,  to  be  paid  by  the  county,  such 
bailiff's  per  diem  to  be  paid  by  the  county  and  not  to  exceed  two  dol- 
lars. The  pay  of  riding  bailiffs  per  day,  to  be  paid  by  the  county,  shall 
be,  two  dollars  and  fifty  cents. 

The  fees  taxed  on  any  process  served  by  bailiffs,  being  paid  by  the 
county,  shall  be  collected  and  paid  into  the  county  treasury,  and  shall 
belong  to  the  county. 

For  boarding  each  person  lawfully  in  his  charge,  per  day,  forty  cents. 

In  criminal  cases  not  provided  for,  the  like  fee  for  servces  in  civil 
cases  shall  be  allowed. 

For  collecting  fee  bills,  except  for  his  own  fee,  on  the  amounts  col- 
lected, six  per  cent. 

For  taking  a  prisoner  to  another  county  on  any  warrant  issued  by 
the  clerk,  the  same  compensation  as  allowed  for  taking  a  prisoner  to 
the  state  prison,  to  be  paid  by  the  county  requiring  the  service,  to  be 
allowed  by  the  court. 

For  each  commitment  or  discharge  of  a  prisoner  under  the  authority 
of  any  city  or  incorporated  town,  to  be  paid  by  such  city  or  town, 
twenty  cents. 

For  attending  court,  in  person  or  by  deputy,  for  each  actual  day's 
attendance,  to  be  paid  by  the  county,  two  dollars. 

In  all  cases  where  the  sheriff  shall  perform  any  service  for  the  county 
required  by  law  to  be  performed  by  him,  and  there  is  no  provision  for 
its  payment,  the  board  of  county  commissioners  shall  allow  and  pay 
such  sheriff  the  same  compensation  as  is  allowed  by  law  for  similar  serv- 
ices; but  the  sheriff  shall  jnake  out  an  itemized  statement  of  all  such 
services  performed  for  such  county  before  such  allowance  is  made; 
but  such  allowance  shall  not  be  made  unless  such  statement  shall  be 
filed  with  the  auditor  ten  days  before  the  commissioners'  court  meets, 
and  any  taxpayer  may  resist  the  allowance  of  said  account. 

In  counties  where  there  are  no  jails  or  sheriff's  residences,  the  board 
of  county  commissioners  shall  allow  to  such  sheriff  a  reasonable  amount 
for  house  rent  and  fuel. 

This  act  amends  section  6528,  Burns.'  K.  S.  1901,  and  see  notes  to  such  section. 

[Acte  1903,  p.  323.    In  force  March  9,  1903.] 

6630.  Reports  and  payment  of  fees.— 124.  The  clerks,  auditors, 
treasurers,  sheriffs  and  recorders  of  each  county  shall,  on  the  first  Mon- 
day of  December,  March,  June  and  September  of  each  year,  make  a 
sworn  report  to  the  county  auditor  in  writing,  showing  specifically  the 
amount  of  fees  collected  during  the  preceding  three  months,  and  they 
shall  pay  to  the  county  treasurer  the  amount  shown  by  said  report  and 
take  the  county  treasurer's  receipt  therefor,  which  receipt  shall  be  filed 
in  the  county  auditor's  office,  and  the  auditor  shall  give  to  the  officer  a 
quietus  for  the  amount  paid  by  such  officer  and  which  sum  shall  be 
kept  by  the  auditor  and  treasurer  of  each  county  until  the  end  of  the 
terra  of  office  of  the  officer  paying  in  such  fund,  and  after  the  salary 
of  such  officer  shall  have  been  paid,  the  excess  of  such  fund,  if  any. 
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after  the  payment  of  such  salary  or  salaries,  shall  be  covered  into  the 
county  fund:  And  provided,  further.  That  all  accumulations  of  such 
funds  now  held  by  such  said  auditor  or  treasurer  shall,  immediately 
upon  the  passage  of  this  act,  be  covered  into  the  county  fund. 

This  act  amends  section  6530,  Burns'  R.  S.  1901. 

If  a  county  oAicer  fails  to  pay  to  the  county  treasurer  the  fees  collected  by  him  in 
excess  of  his  salary,  the  county  may  sue  on  his  bond  to  recover  the  amount  due. 
Shilling  V.  State,  168  Ind.   185. 

6532.    Salaries,  payment,  fees  equaling. 

if  the  fees  paid  over  by  one  county  officer  does  not  equal  the  amount  of  his  salary,  he 
can  not  claim  that  the  balance  due  him  shall  be  paid  out  of  fees  collected  and  paid 
into  the  treasury  by  other  officers.    James  v.  Board,  27  App.  491. 

If  a  coimty  treasurer,  under  a  mistaken  view  of  the  law,  is  paid  more  salary  than 
he  is  entitled  to  receive,  the  excess  may  be  recovered  in  an  action  by  the  county.  Sud- 
bury V.  Board,  157  Ind.  446. 

[Acts  11)03,  p.  140.     In  force  March  3,  1903.] 

6532a.  Deficiency  in  salaries,  payment. — 1.  That  in  each  and  every 
county  in  the  State  of  Indiana  where  the  fees  collected  respectively  by 
the  sheriff  and  the  clerk  of  the  circuit  court  of  such  county  have  not 
equalled  the  salary  of  such  respective  officers,  as  now  fixed  and  pro- 
vided by  law,  the  board  of  county  commissioners  of  such  County  shall 
proceed  forthwith  to  allow  out  of  the  treasury  of  such  county  and  be- 
longing to  such  county  and  not  otherwise  appropriated,  and  pay  to  each 
of  such  respective  officers  the  salary  now  provided  by  law:  Provided, 
That  before  any  such  payments  are  made  either  to  the  present  officers 
or  to  those  whose  term  of  office  has  expired  a  fee  bill  for  all  unpaid 
costs  which  have  been  taxed  shall  have  been  issued,  served  in  person 
upon  the  debtor  and  a  demand  made  for  payment  and  a  levy  upon 
and  a  sale  of  property  if  any  can  be  found.  The  officer  serving  the 
same  in  making  return  of  such  fee  bill  shall  set  out  in  detail  why  collec- 
tion of  such  fees  has  not  been  made,  but  such  fee  bills  shall  not  issue 
if  the  debtor  is  a  non-resident  of  the  state  or  his  residence  is  not  known 
and  upon  reasonable  inquiry  can  not  be  ascertained:  Provided,  however. 
That  all  fees  so  collected  by  such  officer^  shall  have  been  or  shall  be  by 
such  officer  or  his  successor  or  successors  turned  into  the  county  treas-  . 
ury  before  such  payment,  so  that  in  no  event  shall  any  such  officer  re- 
ceive any  sum  or  sums  of  money,  directly  or  indirectly,  in  excess  of  the 
salary  of  any  such  officer,  as  now  provided  by  law:  And  provided,  fur- 
ther. That  this  act  shall  not  apply  to  any  clerk  or  sheriff  whose  term  of 
office  expired  prior  to  January  1,  1900. 

6632b.  Fees  collected  and  uncollected,  report.— 2.  That  in  each  and 
every  county  in  this  state  the  clerk  of  the  circuit  court  and  the  sheriff 
thereof,  as  set  forth  in  section  1  of  this  act,  shall  file  with  their  quarterly 
reports  to  the  board  of  commissioners  of  such  county,  as  now  provided 
by  law,  an  itemized  statement  of  all  fee[s]  collected  and  fees  not  col- 
lected by  them,  together  with  a  specific  statement  of  the  reasons  why 
such  fees  were  not  collected,  and  it  shall  be  the  duty  of  such  board  to 
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examine  such  lists  and  pass  upon  the  fees  of  each  cause  so  reported  and 
not  collected,  separately,  and  determine  whether  or  not  such  uncollected 
fees  are  collectible,  and  shall  endorse  upon  such  report  their  conclu- 
sions thereon.  All  fees  by  said  board  determined  to  be  uncollectible 
shall  be  allowed  such  clerk  or  sheriff,  and  the  amount  thereof  shall  be 
by  such  board  ordered  paid  out  of  the  county  treasury.  And  the  amount 
of  all  such  fees  so  reported  and  not  determined  by  the  board  to  be  un- 
collectible shall  not  be  allowed  or  paid  such  clerks  or  sheriffs,  but  may 
be  reported  by  such  sheriff  or  clerk  in  any  subsequent  report  for  fur- 
ther consideration  by  such  board,  and  such  board  may  again  pass  upon 
fhem  as  upon  the  first  report.  Upon  such  report  being  made  and  passed 
upon  by  such  board  of  commissioners,  it  shall  be  the  duty  of  such  board 
to  allow  and  pay  to  such  clerk  or  sheriff  the  full  amount  of  his  quar- 
terly salary,  less  the  amount  of  such  fees  determined  to  be  collected 
[collectible],  but  not  collected,  out  of  any  money  in  the  treasury  of 
such  county,  belonging  to  such  county  and  not  otherwise  appropriated, 
notwithstanding  the  fact  that  the  fees  collected  by  such  officer,  or 
earned  by  him,  have  not  equaled  such  salary:  Provided,  however.  That 
all  fees  so  collectible  by  any  such  officer  shall  have  been  or  shall  be  by 
such  officer  turned  into  the  county  treasury  before  such  payment,  so 
that  in  no  event  shall  such  officer  or  officers  receive  any  sum  or  sums  of 
money,  directly  or  indirectly,  in  excess  of  the  salary  of  such  officer,  as 
now  provided  by  law. 

6648.    Allowances. 

It  is  unlawful  for  the  countj  commiBsionera  to  allow  to  a  ooun^  treasurer,  oat  of 
the  county  funds,  interest  on  money  loaned  hy  such  treasurer  to  the  county  to  pay  the 
obligations  of  the  counly.    State  v.  Windle,  156  Ind.  648. 

If  a  county  ofiSoer  is  allowed  money  out  of  the  coun^  treasury  whidi  he  is  not 
legally  entitled  to  receive,  such  money  may  be  recovered  in  an  action  by  the  county. 
Sudbury  v.  Board,  157  Ind.  446;  Tucker  v.  State,  163  Ind.  403. 

6548.    Eztortioxi,  penalty. 

An  action  on  the  bond  of  an  officer  for  extortion  will  not  lie  imder  section  6649, 
Bums'  R.  S.  1901,  as  such  section  creates  a  personal  liability  only.  State  v.  Bagby, 
160  Ind.  669. 
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CHAPTER   66. 

FENCES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT. 

1.    Generally.    6564. 

ARTICLE   1.— GENERALLY. 

SEC. 

6564.     Partition  fences. 

6564.    Partition  fences. 

The  act  of  1897,  sections  6564-6569,  Burns'  R.  S.  1901,  regulating  the  construction 
of  partition  fences,  is  constitutionaL    Tomlinson  v.  Bainaka,  163  Ind.  112. 

Construction  of  the  statute  of  1897,  defining  partition  fences,  regulating  the  con- 
struction thereof  and  providing  for  the  enforcement  of  liens  for  the  building  of  audi 
fences.    Tomlinson  v.  Bainaka,  163  Ind.  112. 
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CHAPTER  70. 

FISH  LADDERS. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

6628a.  Penalty  for  violating  act.  6628c.  Repairs,  failure,  penalty. 

6628b.  Duties  of  commissioner. 

[Acts  1903,  p.  193.     In  force  April  23,  1903.] 

6628a.  Penalty  for  violating  act. — 1.  That  if  any  owner  of  any  such 
dam  shall  violate  or  attempt  to  violate  the  provisions  of  the  first  sec- 
tion of  the  act  to  which  this  act  is  supplemental,  he  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined 
not  less  than  ten  ($10)  nor  more  than  twenty-five  ($25)  dollars. 

The  act  referred  to  in  this  section  constitutes  sections  6624-6628,  Bums'  R.  S.  1901. 

6628b.  Duties  of  commissioner.— 2.  It  shall  be  the  duty  of  the  com- 
missioner of  fisheries  and  game  or  his  deputy  to  prosecute  all  violations 
of  the  provisions  of  this  act,  and  he  is  hereby  given  the  authority  for 
such  prosecution  as  he  has  in  the  fish  and  game  laws  of  the  state. 

6628c.  Repairs,  failure,  penalty. — 3.  When  any  such  fish  ladder  shall 
get  out  of  repair,  it  shall  be  the  duty  of  such  owner  or  owners  to  put 
the  same  in  repair  within  thirty  days  after  being  notified  by  the  com- 
missioner of  fisheries  and  game  or  his  deputy.  Whosoever  shall  violate 
or  attempt  to  violate  the  provisions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  not 
less  than  ten  ($10)  nor  more  than  twenty-five  ($25)  dollars. 
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CHAPTER  70A. 
FORESTRY. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

d628k.  Board  of  forestry,  terms,  salaries.     6628r.  Location  of  land,  price. 
6628p.  Secretary,  salaries,  expenses.  6628s.  Management,  rules,  expenses. 

6628q.  Purchase  of  land.  6628t.  Secretary  receives  money,  bond. 

[Acts  1903,  p.  111.    In  force  February  28,  1903.] 

6628k.  Board  of  forestry,  terms,  salaries. — 1.  That  a  board  is  hereby 
created  and  established  which  shall  be  known  under  the  name  of  the 
state  board  of  forestry.  It  shall  consist  of  five  members,  who  shaU  be 
appointed  by  the  governor,  as  follows:  One  from  the  membership  of 
the  hardwood  lumber  dealers'  association  of  Indiana,  one  from  the  mem- 
bership of  the  retail  lumber  dealers'  association  of  Indiana,  one  from 
the  faculty  of  Purdue  University,  one  who  is  actively  engaged  in  farm- 
ing and  one  who  shall  have  special  knowledge  of  the  theory  and  art 
of  forest  preservation  and  timber  culture  and  technical  knowledge  of 
the  topography  of  the  state,  and  the  last  described  member,  shall,  upon 
his  appointment  and  qualification  become  and  be  the  secretary  of  said 
board,  ex-officio  state  forester  and  superintendent  of  state  forest  re- 
serves. All  of  said  members  shall  hold  their  offices  for  a  term  of  four 
years,  and  each  of  said  members,  except  the  secretary,  who  is  herein- 
after provided  for,  shall  receive  a  salary  of  one  hundred  dollars  per 
annum  and  mileage  not  to  exceed  three  cents  a  mile  for  necessary  miles 
traveled  in  attending  necessary  meetings  of  said  board.  Said  salary 
and  mileage  shall  be  paid  out  of  the  treasury  of  the  state  upon  warrants 
of  the  auditor  of  state,  and  the  members  shall  certify  the  amount  due 
them,  separately,  upon  vouchers  duly  attested  before  some  officer  author- 
ized to  administer  oaths.  A  majority  of  said  board  shall  constitute  a 
quorum,  and  said  board  shall  annually  elect  from  its  number  a  presi- 
dent: Provided,  That  members  of  the  board  heretofore  appointed  shall 
serve  during  the  term  for  which  they  were  appointed. 

This  section  amends  section  6628k,  Bums'  R.  S.  1901.  See  Acts  1905,  p.  65,  for  aot 
repealing  forestry  act  of  1899. 

6628p.  Secretary,  salaries,  expenses. — 6.  The  secretary  shall  receive 
an  annual  salary  of  eighteen  hundred  dollars.    For  expenses  of  office 
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and  traveling,  an  amount  not  exceeding  $1,000;  clerk  six  hundred  dol- 
lars ($600).  Said  secretary  shall  give  his  exclusive  time  and  attention 
to  said  ofSce  and  shall  not  hold  any  other  office,  appointment  or  posi- 
tion other  than  herein  provided  for.  The  president  of  the  board  shall 
quarterly  certify  the  amount  due  the  secretary  upon  vouchers  duly  at- 
tested by  the  secretary  before  some  officer  authorized  to  administer 
oathfi,  and  the  amount  so  certified  shall  be  paid  to  the  secretary  out  of  the 
treasury  of  the  state  upon  warrant  of  the  auditor  of  state.  That  ex- 
penses of  publication  shall  be  paid  from  expense  fund  of  the  state 
printing  board. 
This  section  amends  section  6628p,  Burns'  R.  S.  1901. 

[Acts  1903,  p.  132.    In  force  March  3,  1903.] 

6628q.  Purchase  of  land. — 1.  That  there  be  and  is  hereby  set  aside  a 
sum  of  money  out  of  any  money  not  otherwise  appropriated,  sufficient 
to  purchase  two  thousand  acres  of  land  by  the  state  board  of  forestry 
for  the  purposes  of  a  state  forest  reservation,  laboratory  of  forestry 
demonstration  and  state  nurseries,  and  that  the  sum  of  one  dollar  and 
fifty  cents  per  acre  annually  thereafter  be  allowed  to  defray  the  ex- 
penses of  management  and  labor  of  the  same. 

Section  3  of  the  act  of  1905,  Acts  1905,  p.  64,  repeals  the  act  of  1899,  sections  6628a- 
6628 j,  Bums'  R.  S.  1901,  providing  for  the  encouragement  of  forestry. 

6628r.  Location  of  land,  price.— 2.  The  board  of  forestry  shall  pur- 
chase said  land  in  any  county  or  counties  of  the  state,  which,  in  its  judg- 
ment, affords  the  best  opportunities  for  the  purposes  prescribed:  Pro- 
vided, That  the  land  so  purchased  shall  not  exceed  a  cost  of  eight  dol- 
lars per  acre,  and  the  land  so  purchased  shall  be  taken  in  title  in  the 
name  of  the  State  of  Indiana. 

66288.  Management,  rules,  expenses. — 3.  The  board  of  forestry  shall 
manage  and  shall  establish  such  rules  and  regulations  governing  the 
management  and  work  as  are  necessary  to  execute  the  plans  it  may  pro- 
ject, and  the  expense  of  the  same  shall  be  paid  quarterly  from  the  fund 
designated  for  that  purpose  out  of  the  state  treasury,  upon  warrant 
by  the  auditor  of  state  when  vouchers  are  presented  to  said  auditor 
duly  certified  to  by  the  president  and  secretary  of  the  board  before  some 
officer  authorized  to  administer  oaths. 

6628t.  Secretary  receives  money,  bond. — 4.  The  secretary  of  the 
board  shall  receive  all  money  to  which  the  state  may  be  entitled  by 
reason  of  the  sale  of  any  timber,  leases,  contracts  for  the  mining  and 
removal  of  minerals  or  from  any  source  whatever  from  such  land,  and 
he  shall  immediately  pay  the  same  over  to  the  state  treasurer  as  a  part 
of  the  revenues  of  the  state,  and  the  secretary  shall  give  his  bond,  to 
the  governor  of  the  state,  in  the  sum  of  five  thousand  dollars  for  the 
faithful  discharge  of  his  duty. 
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CHAPTER  71. 

FRAUDS  AND  PERJURIES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


SEC. 

6629. 

6629a. 

6630. 

6633. 

6634. 

6635. 
6636. 


When  contracts  must  be  in  writing. 
Commission  for  the  sale  of  land. 
Consideration  need  not  be  stated. 
Specific  performance. 
Representations  of  character  and 

credit. 
Contract  for  goods  over  $50. 
Sale  of  goods  without  delivery. 


SEC. 

6637a. 
6637b. 
6638. 
6645. 

6648. 
6649. 


Sale  of  merchandise  in  bulk. 
Act  repealed. 

Chattel  mortgages,  recording. 
Conveyances  and  acts  to  defraud 

creditors. 
Innocent  purchasers. 
Fraudulent  intent,  question  of  fact 


When  contracts  mnst  be  in  writing. 

A  written  contract,  required  by  the  statute  of  frauds  to  be  in  writing,  can  only  be 
changed  or  modified  by  a  written  instrument.    Bradley  v.  Harter,  156  Ind.  499. 

If  a  written  contract  for  the  sale  of  land  requires  payment  therefor  to  be  made  in 
money,  an  oral  agreement  to  accept  lands  in  payment  can  not  be  enforced.  Bradley 
V.  Harter,  156  Ind.  499;  McCoy  v.  McCoy,  32  App.  38. 

A  contract  for  the  sale  or  transfer  of  a  certificate  of  sale  of  land,  executed  by  a 
sheriff,  must  be  in  writing  under  the  statute  of  frauds.     Cox  v.  Roberts,  25  A^.  252. 

Contracts  for  the  sale  of  all  the  oil  and  gas  in  land  must  be  in  writing.  Heller  r. 
Dailey,  28  App.  655. 

If  a  contract  concerning  land  is  required  to  be  in  writing,  the  surrender  of  any  right 
or  release  of  liability  under  such  a  contract  must  also  be  in  writing.  Heller  v.  Dailey, 
28  App.  555. 

An  action  will  lie  to  compel  the  execution  of  a  lease  for  more  than  three  years  under 
an  oral  agreement  to  execute  the  lease,  when  the  lessee  has  taken  possession  of  the 
leased  premises,  and  has  expended  money  on  the  faith  of  such  agreement.  St.  Joseph 
Co.  V.  Globe  Tissue  Co.,  156  Ind.  665. 

Contracts  for  the  sale  of  land  must  contain  such  a  description  of  the  land  that  the 
same  can  be  identified.    Maris  v.  Masters,  31  App.  235. 

If  a  contract  for  the  sale  of  land  is  signed  by  the  land  owner,  and  is  delivered  to 
and  accepted  by  the  other  party,  such  contract  is  binding  although  not  signed  by  the 
purchaser.    Burke  v.  Mead,  159  Ind.  262. 

The  statute  of  frauds  does  not  apply  to  an  oral  agreement  to  devise  land  in  consid- 
eration of  the  devisee  executing  notes  payable  to  third  persons,  when  the  devise  is  made 
and  the  d©^i8ee  takes  possession  of  the  land  after  the  death  of  the  testator.  BalUrd 
V.  Camplin,  161  Ind.  16. 
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A  parol  promise  to  pay  for  goods  that  is  supplied  to  another  person,  who  is  carrying 
on  business  in  his  own  name,  is  within  the  statute  of  frauds,  and  can  not  be  enforced. 
Indiana  Co.  v.  Finitzer,  160  Ind.  647. 

6629a.    Oommission  for  the  sale  of  land. 

Since  the  passage  of  the  statute  of  1901,  no  recovery  can  be  had  for  services  ren- 
dered in  the  sale  of  land  unless  a  contract  is  made  in  writing  by  the  owner  of  the 
land  promising  to  pay  for  such  service.     Beahler  v.  Clark,  32  App.  222. 

6630.    Consideration  need  not  be  stated. 

If  the  consideration  stated  in  a  contract  required  by  the  statute  of  frauds  to  be  in 
writing  is  indefinite  and  imcertain,  parol  evidence  is  admissible  to  explain  the  same. 
Burke  v.  Meade,  159  Ind.  252. 

Antenuptial  contracts  need  not  state  a  consideration,  as  marriage  is  a  sufficient 
consideration  to  support  a  promise.    Moore  v.  Harrison,  26  App.  408. 

6633.  Specific  performance. 

If  possession  of  land  is  taken  under  a  written  contract  of  sale,  the  consideration  to 
be  paid  in  money,  and  a  subsequent  parol  agreement  is  made  to  accept  land  in  pay- 
ment instead  of  money,  there  is  no  such  part  performance  of  the  parol  agreement  aa 
will  take  the  same  out  of  the  statute  frauds.    Bradley  v.  Harter,  156  Ind.  499. 

Specific  performance  of  a  written  contract  to  execute  a  lease  for  more  than  three 
years  may  be  decreed  when  the  lessee  takes  possession  under  the  contract  and  pays 
rent.    St.  Joseph  Co.  v.  Globe  Tissue  Co.,  156  Ind.  665. 

Payment  of  the  purchase  money  for  land  is  not  such  a  part  performance  of  a  parol 
contract  of  sale  as  will  take  the  contract  out  of  the  statute  of  frauds.  Riley  v.  Hay- 
worth,  30  App.  377. 

In  order  that  taking  possession  of  land  under  a  parol  contract  of  sale  will  take  the 
case  out  of  the  statute  of  frauds,  the  possession  must  be  open,  absolute,  and  with  the 
consent  of  the  vendor.    Riley  v.  Hayworth,  30  App.  377. 

6634.  Representations  of  character  and  credit. 

Representations  made  by  a  person  concerning  the  value  of  patent  rights  and  bank 
stock,  in  order  to  induce  investments  therein,  do  not  fall  within  the  statute  requiring 
representations  concerning  the  character,  conduct,  credit,  ability,  trade  or  dealings  of 
another  person  to  be  in  writing  in  order  to  create  a  liability  therefor.  Coulter  v. 
CUrk,  160  Ind.  311. 

6635.  Contract  for  goods  over  $50. 

In  order  that  a  parol  contract  for  the  sale  of  goods  for  more  than  $50  can  be  en- 
forced because  of  a  delivery  of  a  part  of  the  goods,  it  must  be  alleged  that  a  part  of 
the  goods  was  received  by  the  purchaser,  an  allegation  of  a  delivery  of  a  part  of  the 
goods  not  being  sufficient.     Groodwine  v.  Cadwallader,  158  Ind.  202. 

A  contract  by  which  a  manufacturer  is  to  furnish  materials  and  manufacture  an 
article  and  deliver  the  same  to  another  is  a  contract  for  the  sale  of  goods  within  the 
meaning  of  the  statute  of  frauds.    Yoe  v.  Newcomb,  33  App.  616. 

Contracts  for  the  sale  of  goods  for  more  than  fifty  dollars  are  not  within  the  stat- 
ute of  frauds  when  the  contract  is  in  writing.    Warner  v.  Warner,  30  App.  578. 
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6636.    Sale  of  goods  without  deliveiy. 

A  presumption  oi  fraud,  when  goods  sold  are  not  delivered  to  tbe  purcfaaaer,  arises 
only  in  favor  of  creditors  of  the  vendor  or  subsequent  purdiaaers  in  good  faith. 
Warner  v.  Warner,  30  App.  678. 

[Acts  1903,  p.  276.    In  force  April  23,  1903.] 

6637a.  Sale  of  merchandise  in  bulk.—!.  That  it  shall  be  unlawful 
for  any  merchant  engaged  in  the  buying  and  selling  of  merchandise, 
while  he  is  indebted  to  any  person  who  has  in  good  faith  given  him 
credit  for  merchandise  sold  to  him  and  to  be  used  by  him  in  the  con- 
duct of  his  business,  or  to  any  person  for  money  loaned  to  him  to  be 
used  in  the  conduct  of  such  business,  and  which  has  been  actually  used 
in  said  business,  to  sell  his  entire  stock  of  merchandise  in  bulk,  or  to 
sell  the  major  portion  thereof  in  value  in  one  or  more  parcels  or  to  one 
or  more  persons  for  the  purpose  and  with  the  intention  of  ceasing  to 
conduct  said  business  in  the  same  manner  and  at  the  same  place  as  he 
has  theretofore  conducted  the  same,  without  first  making  a  full  and 
complete  inventory  of  the  merchandise  so  proposed  to  be  sold,  in  which 
inventory  the  values  shall  be  extended  at  the  ruling  wholesale  market 
price  thereof;  and  making  a  full,  true  and  correct  schedule  of  all  per- 
sons to  whom  he  is  indebted  for  merchandise  so  sold  to  him  and  of  all 
persons  to  whom  he  is  indebted  for  money  loaned  to  him  to  be  used  in 
the  conduct  of  such  business,  and  which  has  been  used  therein,  stating 
therein  the  postoffice  address  of  each  of  said  creditors  and  the  amount 
owing  to  each  of  them;  to  which  inventory  and  schedule  there  shall  be 
attached  the  oath  of  the  seller  that  the  same  is  true  and  correct;  or  if 
the  seller  shall  assert  that  he  is  not  indebted  to  any  person  of  the 
classes  above  designated,  he  shall  make  an  affidavit  to  that  effect  and 
deliver  the  same  to  the  purchaser  with  the  inventory  as  hereinafter  pro- 
vided. The  seller  shall  deliver  said  inventory  and  schedule  to  the  pro- 
posed purchaser  and  shall  retain  exact  copies  thereof  in  his  own  posses- 
sion; the  seller  and  the  purchaser  shall  each  preserve  such  inventory 
schedule  and  affidavit  for  the  period  of  six  months  after  such  sale  and 
purchase  and  the  same  shall  be  open  to  the  inspection  of  the  creditors 
of  the  seller.  Five  days  before  such  sale  shall  be  consummated  and  be- 
fore the  purchaser  shall  take  possession  of  the  merchandise  so  proposed 
to  be  sold  the  seller  and  proposed  purchaser  shall  join  in  giving  written 
or  printed  notice  of  the  proposed  sale  and  purchase  of  such  merchandise 
to  each  of  the  creditors  named  in  such  schedule ;  such  notice  may  be  de- 
livered in  person  to  such  creditors  or  transmitted  to  them  by  registered 
letter  through  the  United  States  mail  by  being  deposited  in  the  United 
States  postoffice  at  the  place  where  the  seller  has  heretofore  conducted 
business,  or  nearest  thereto,  properly  addressed  to  the  respective  cred- 
itors at  the  postoffice  address  given  in  such  schedule,  with  proi>er  post- 
age affixed;  such  notice  shall  state  the  aggregate  value  of  the  merchan- 
dise proposed  to  be  sold  as  shown  by  such  inventory,  the  consideration 
to  be  paid  therefor,  and  the  time  and  manner  of  making  such  payment 
If  said  seller  shall  fail  to  make  such  inventory  of  such  merchandise; 
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or  if  such  inventory  shall  fail  to  state  the  true  value  of  said  goods  as 
above  required;  or  if  said  seller  shall  fail  to  make  such  true  schedule 
of  creditors  as  hereinbefore  provided,  and  the  purchaser  shall  have 
knowledge  of  the  fact;  or  in  event  the  seller  shall  assert  that  there 
are  no  debts  of  the  character  above  specified;  if  the  purchaser  shall  fail 
to  require  the  aflSdavit  above  provided;  or  if  the  seller  and  purchaser 
shall  fail  to  give  each  of  said  creditors  named  in  said  schedule  the  no- 
tice above  required  in  the  manner  above  provided ;  or  if  such  notice  shall 
not  correctly  state  the  amount  of  such  merchandise  proposed  to  be  sold 
and  the  consideration  to  be  paid  therefor,  and  the  time  and  manner  of 
making  the  same;  then  and  in  either  of  such  events  such  sale  shall  be 
deemed  fraudulent  and  void  as  against  the  creditors  of  such  seller  on 
account  of  merchandise  sold  to  him  and  money  loaned  to  him  to  be  used 
in  the  conduct  of  said  business,,  and  actually  used  in  said  business,  and 
the  merchandise  in  the  hands  of  the  purchaser,  or  any  part  thereof,  if 
it  shall  be  found  in  his  hands,  shall  be  liable  to  such  creditors,  and  in 
event  the  same  or  any  part  thereof  shall  be  withdrawn  by  said  pur- 
chaser, then  the  purchaser  himself,  personally,  shall  also  be  liable  to 
said  creditors  of  such  seller  to  the  extent  of  the  value  of  the  merchandise 
so  received  by  him  and  thus  withdrawn. 

This  section  supersedes  section  6637a,  Bums'  H.  S.  1901. 

This  act  is  class  legislation,  and  in  violation  of  the  14th  amendment  of  the  federal 
constitution,  and  is  void.    McKinster  v.  Sager,  163  Ind.  671. 

Consideration  and  construction  of  the  act  of  1901,  section  6637a,  Bums'  R.  S.  1901, 
regulating  the  sale  of  merchandise  in  bulk.    Sellers  v.  Hayes,  163  Ind.  422. 

6637b.  Act  repealed.— 2.  Be  it  further  enacted,  That  the  act  of  the 
general  assembly  of  the  State  of  Indiana  entitled  ''An  act  to  regulate 
the  sale  of  merchandise  in  bulk,  and  declaring  an  emergency,'*  approved 
March  11,  1901,  be  and  the  same  is  hereby  repealed. 

The  act  repealed  by  this  sectfon  constitutes  sections  6637a,  6637b,  Bums'  R.  S.  1901. 

6638.    Chattel  mortgages,  recording. 

The  withholding  of  chattel  mortgages  from  record,  and  the  executing  of  new  mort- 
gages each  ten  days  for  several  months,  will  not  be  deemed  a  fraud  on  creditors  of  the 
mortgagor  when  such  mortgages  were  not  recorded  because  of  the  promises  of  the 
mortgagor  to  pay  the  debt  and  the  last  mortgage  was  duly  recorded.  National  St. 
Bank  v.  Sandford  Co.,  157  Ind.  10. 

Chattel  mortgages  are  valid  between  the  parties  thereto  without  a  delivery  of  the 
property  to  the  mortgagee  or  a  recording  of  the  mortgage.  Warner  v.  Warner,  30 
App.  578. 

6645.    Cony^yances  and  acts  to  defraud  creditors. 

A  mortgage  executed  by  an  insolvent  corporation  to  secure  the  payment  of  preferred 
stock,  to  the  exclusion  of  general  creditors,  is  void  as  to  such  creditors.  Heagan  v. 
First  Nat.  Bank,  157  Ind.  623. 

If  property  is  conveyed  for  an  inadequate  consideration,  the  conveyance  may  be  de- 
clared fraudulent  as  to  creditors  of  the  vendor,  and  the  rights  of  the  vendee  protected 
to  the  extent  of  the  purchase  money  paid.    Jaipeson  v.  Dilley,  27  Ind.  429. 
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6648.  Innocent  purchasers. 

When  land  is  conveyed  for  an  inadequate  consideration  to  a  purchaser  who  haa  no 
notice  of  an  intention  to  defraud,  the  conveyance  may  be  set  aside  in  favor  of  the 
creditors  of  the  vendor  and  the  rights  of  the  vendee  protected  to  the  extent  of  the  con- 
sideration paid.    Jameson  v.  Dilley,  27  App.  420. 

6649.  Fraudulent  intent,  question  of  fact. 

The  question  of  fraud  is  one  of  fact,  and  where  fraud  is  essential  to  a  cause  of  ac- 
tion it  must  be  found  as  a  fact,  and  not  be  left  to  be  inferred  as  a  matter  of  law. 
National  St.  Bank  v.  Sandford  Co.,  157  Ind.  10. 
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CHAPTER  73. 

GAMING  CONTRACTS. 
Section  mimhera  to  notes  refer  to  Revised  Statutes  of  1001. 

SectdoxiB  omitted  have  not  been  construed  since  1901. 

SEC.  SEO. 

6676.     CJontracts  for  money  won  void.  6676.    Recovery  of  losses. 

6676.    Contracts  for  money  won  void. 

Checks  given  for  nioney  won  at  gaming  are  void  in  the  hands  of  innocent  holders  for 
value.    Irwin  v.  Marquett,  26  App.  383. 

6676.    Becovery  of  losses. 

Money  lost,  and  paid  by  virtue  of  a  bet  or  wager  on  a  wrestling  match,  may  be  re- 
covered from  the  winner.    Desgain  v.  Wessner,  161  Ind.  205. 

When  judgment  is  rendered  for  money  lost  by  gaming,  the  defendant  can  not  claim 
property  as  exempt  from  sale  on  an  execution  issued  on  such  judgment.  State  v. 
Morgan,  160  Ind.  474. 

An  action  can  not  be  maintained  under  the  statute  to  recover  money  lost  by  dealing 
in  options  or  bucket-shop  transactions.    Lancaster  v.  McKinley,  33  App.  44^. 
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CHAPTER    74. 

GENERAL  ASSEMBLY. 

Section  numbers  to  notes  refer  to  Revised  Stcttutes  of  1001. 

SectioxiB  omitted  have  not  been  construed  since  1901. 

SEC.  8E0. 

6681.  Number  of  members.  6683.    Kepresentatiyes,  apportionment. 

6682.  Senators,  apportionment. 

[Acts  1905,  p.  117.    In  force  April  15,  1906.] 

6681.  Number  of  mraibers.— 1.  That  the  general  assembly  shall 
consist  of  fifty  senators  and  one  hundred  representatives. 

6682.  Senators,  apportionment. — 2.  The  senators  shall  be  appor- 
tioned among  the  several  counties  of  the  state  as  follows,  to  wit:  Posey 
and  Gibson,  one  senator;  Vanderburgh,  one  senator;  Vanderburgh,  War- 
rick and  Spencer  one  senator;  Daviess  and  Pike,  one  senator;  Martin, 
Lawrence  and  Orange,  one  senator;  Dubois,  Perry  and  Crawford,  one 
senator;  Harrison  and  Floyd,  one  senator;  Clark,  Jennings  and  Scott, 
one  senator;  Brown,  Jackson  and  Washington,  one  senator;  Jefiferson, 
Ripley  and  Switzerland,  one  senator;  Franklin,  Dearborn  and  Ohio,  one 
senator;  Bartholomew  and  Decatur,  one  senator;  Greene,  Monroe  and 
Owen,  one  senator;  Sullivan  and  Knox,  one  senator;  Johnson  and  Shel- 
by, one  senator;  Putnam,  Morgan  and  Marion,  one  senator;  Vigo,  one 
senator;  Vigo  and  Clay,  one  senator;  Wayne  and  Union,  one  senator; 
Marion,  four  senators;  Fayette,  Hancock  and  Rush,  one  senator;  Jay 
and  Randolph,  one  senator;  Delaware,  one  senator;  Madison,  one  sen- 
ator; Madison  and  Henry,  one  senator;  Tipton  and  Hamilton,  one  sen- 
ator; Hendricks  and  Boone,  one  senator;  Montgomery  and  Parke,  one 
senator;  Warren,  Fountain  and  Vermillion,  one  senator;  Grant,  one 
senator;  Grant,  Blackford  and  Wells,  one  senator;  Miami  and  Howard, 
one  senator;  Carroll  and  Clinton,  one  senator;  Benton  and  Tippecanoe, 
one  senator;  Allen,  one  senator;  Allen  and  Adams,  one  senator;  Hunt- 
ington and  Whitley,  one  senator;  Wabash  and  Pulton,  one  senator; 
Marshall  and  Kosciusko,  one  senator;  Cass  and  Pulaski,  one  senator; 
White,  Newton,  Jasper  and  Starke,  one  senator;  Steuben  and  Dekalb, 
one  senator;  Lagrange  and  Noble,  one  senator;  Elkhart,  one  senator: 
St.  Joseph,  one  senator;  St.  Joseph  and  Laporte,  one  senator;  Lake  and 
Porter,  one  senator. 

See  notes  to  section  6682,  Bums'  R.  S.  1901. 

The  statute  of  1903,  api)ortioning  members  of  the  legislature  held  to  be  unconstlto- 
tional  because  of  inequalities  in  the  apportionment.    Brooks  v.  State,  162  Ind.  668. 
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6683.  Bepresentatdyes,  apportionment.— 3.  The  representatives  shall 
be  apportioned  among  the  several  counties  of  the  state  as  follows,  to 
wit:  Posey,  one  representative;  Vanderburgh,  two  representatives; 
Gibson,  one  representative;  Knox,  one  representative;  Vanderburgh, 
Qibson  and  Knox,  one  representative;  Warrick,  one  representative; 
Spencer,  one  representative ;  Pike  and  Dubois,  one  representative ;  Craw- 
ford and  Perry,  one  representative ;  Martin  and  Orange,  one  representa- 
tive; Harrison,  one  representative;  Floyd,  one  representative;  Clark, 
one  representative ;  Clark  and  Washington,  one  representative ;  Jennings 
and  Scott,  one  representative;  Jefferson,  one  representative;  Ohio  and 
Switzerland,  one  representative;  Ripley,  one  representative;  Dearborn, 
one  representative;  Daviess,  one  representative;  Lawrence,  one  repre- 
sentative; Jackson,  one  representative;  Sullivan,  one  representative; 
Greene,  one  representative ;  Monroe  and  Brown,  one  representative ;  Bar- 
tholomew, one  representative;  Decatur,  one  representative;  Franklin 
and  Union,  one  representative ;  Vigo,  two  representatives ;  Vigo  and  Ver- 
million, one  representative;  Clay,  one  representative;  Clay  and  Owen, 
one  representative;  Parke,  one  representative;  Putnam,  one  representa- 
tive; Morgan,  one  representative;  Hendricks,  one  representative;  John- 
son, one  representative;  Marion,  eight  representatives;  Hamilton,  one 
representative;  Hamilton  and  Tipton,  one  representative;  Shelby,  one 
representative;  Hancock,  one  representative;  Rush,  one  representative; 
Henry,  one  representative ;  Wayne,  one  representative ;  Wayne  and  Fay- 
ette, one  representative ;  Fountain,  one  representative ;  Benton  and  War- 
ren, one  representative;  Montgomery,  one  representative;  Tippecanoe, 
one  representative;  Tippecanoe  and  Montgomery,  one  representative; 
Boone,  one  representative;  Clinton,  one  representative;  Madison,  three 
representatives;  Delaware,  two  representatives;  Randolph,  one  repre- 
sentative; Jasper  and  White,  one  representative;  Cass,  one  representa- 
tive; Cass  and  Fulton,  one  representative;  Howard,  one  representative; 
Miami,  one  representative;  Carroll,  Howard  and  Miami,  one  representa- 
tive; Grant,  two  representatives;  Grant  and  Blackford,  one  representa- 
tive; Jay,  one  representative;  Wabash,  one  representative;  Huntington, 
one  representative;  Huntington,  Whitley  and  Kosciusko,  one  representa- 
tive; Wells,  one  representative;  Adams,  one  representative;  Allen,  three 
representatives;  Lake,  one  representative;  Lake  and  Newton,  one  repre- 
sentative; Laporte,  one  representative;  Laporte  and  Porter,  one  repre- 
sentative; St.  Joseph,  two  representatives;  St.  Joseph,  Starke  and  Pu- 
laski, one  representative;  Marshall,  one  representative;  Elkhart,  two 
representatives;  Kosciusko,  one  representative;  Noble,  one  representa- 
tive ;  Dekalb,  one  representative ;  Lagrange  and  Steuben,  one  representa- 
tive. 
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CHAPTER  76. 
HEALTH. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ABT. 

1.    Boards  of  health.    0711-67241. 


ARTICLE  1.— BOARDS  OF  HEALTH. 

SEC.  SEC. 

6711.     state  board,  appointment,  terms,       6724a.  Reports  by  physicians. 

secretary.  6724b.  Reporting  by  members  of  family. 

6715.  Meetings,  quorum,  president,  6724c.  Quarantine,  placards,  penalty. 

rules.  6724d.  Disinfecting  premises. 

6717d.  Laboratory  of  hygiene.  6724e.  Children  kept  from  school. 

6717e.  Location,  purpose.  0724f.  Attending  state  board  meetings. 

6717f.  Superintendent,  chemist,  salaries.  6724g.  Removal  of  sick  persons. 

6717g.  Appropriations,  equipment,  main-  6724h.  Investigations  by  officers. 

tenance.  67241.  Funerals,  when  private. 

6717h.  Adulteration    formulas,  penalty  6724j.  Disinfecting  cars,  penalty. 

to  furnish  or  teach.  0724k.  Expenses,  payment,  peace  officers. 

6718.  Local  board,  secretary.  67241.  Penalties,  exception. 

6719.  Duties  of  local  boards. 

6711.    State  board,  appointment,  terms,  secretary. 

The  act  of  1899,  conferring  upon  the  state  board  of  health  certain  powers  and 
duties  respecting  the  adulteration  of  foods  and  drugs,  is  constitutional.  Isenhour  v. 
State,  157  Ind.  517. 

6716.  Meetings,  quorum,  president,  rules. 

The  act  of  1899,  purporting  to  amend  several  sections  of  the  act  of  1891,  estab- 
lishing and  prescribing  the  duties  of  boards  of  health,  is  unconstitutional  because  of  • 
defective  title,  and  the  act  of  1891  is  in  full  force.     Hendershot  v.  State,  162  Ind.  69. 

Statutes  conferring  on  boards  of  health  power  to  prevent  the  spread  of  contagious 
and  infectious  diseases  do  not  confer  legislative  authority  on  such  boards.  Blue  v. 
Beach,  155  Ind.  121. 

[Acts  1905,  p.  42.     In  force  April  15.  1905.] 

6717d.  Laboratory  of  hygiene.— 1.  That  a  state  laboratory  of  hy- 
giene is  hereby  established  as  a  department  of  the  state  board  of  health, 
the  same  to  be  under  the  general  control  of  said  board. 
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6717e.  Location— Purpose.— 2.  The  state  laboratory  of  hygiene  shall 
be  at  Indianapolis  and  shall  be  used  for  making  analyses  of  foods  and 
drugs  for  the  purpose  of  enforcing  the  pure  food  and  drug  laws,  for 
making  sanitary  analyses,  pathological  examinations  and  studies  in  hy- 
giene and  preventive  medicine  to  aid  in  the  enforcement  of  the  health 
laws,  and  for  no  other  purpose.  All  work  done  in  the  state  laboratory 
of  hygiene  shall  be  done  exclusively  and  entirely  for  the  public  benefit, 
and  no  fees  shall  be  charged. 

6717f.  Superintendent — Chemist — Salaries.— 3.  For  the  conduct  of 
the  state  laboratory  of  hygiene  the  state  board  of  health  shall  employ 
and  appoint  a  superintendent  other  than  the  secretary  of  such  board  of 
health,  and  such  superintendent  shall  have  charge  of  and  superintend 
and  manage  such  state  laboratory  of  hygiene,  and  he  shall  receive  a  sal- 
ary not  to  exceed  two  thousand  ($2,000)  dollars  per  annum.  Such  su- 
perintendent shall  be  learned  and  skilled  in  bacteriology  and  pathology. 
The  state  board  of  health  shall  also  employ  a  skilled  chemist,  whose  sal- 
ary shall  not  exceed  fifteen  hundred  ($1,500)  dollars  per  annum,  and 
both  appointees  shall  be  temperate,  healthy,  well  recommended  and  of 
good  moral  character.  The  board  may  employ  such  minor  employes  as 
it  may  deem  necessary  for  the  successful  conduct  of  such  laboratory, 
and  define  the  duties  and  fix  the  compensation  of  such  employes,  which 
employment  shall  be  with  the  consent  of  the  governor.  A  report  of  all 
work  done  in  the  laboratory  of  hygiene,  together  with  an  account  of  all 
expenditures  for  each  year  ending  October  31st,  shall  be  made  to  the 
governor  not  later  than  the  first  day  of  December  following.  Such  re- 
port shall  be  published  in  the  regular  annual  report  of  the  state  board 
of  health. 

6717g.  Appropriations — ^Equipment  and  maintenance. — L  Five  thou- 
sand dollars,  or  so  much  thereof  as  is  found  necessary,  are  hereby  appro- 
priated for  equipping  the  state  laboratory  of  hygiene  with  all  necessary 
apparatus,  books,  appliances  and  furniture,  the  same  to  be  paid  out  by 
certificates  issued  by  the  state  board  of  health  and  attested  by  the  sec- 
retary ;  and  on  presentation  of  such  certificates  the  auditor  of  state  shall 
draw  his  warrant  for  the  amount  certified  on  the  state  treasurer,  who 
shall  pay  the  same,  and  all  certificates  shall  have  attached  itemized  bills 
for  their  face  amount.  For  maintenance  of  the  laboratory,  purchase  of 
food  and  drug  samples,  salaries  of  employes,  transportation  and  hotel 
expenses  of  those  necessary  to  conduct  inspections,  collect  samples  and 
attend  prosecutions,  and  for  the  incidental  expenses  ten  thousand  ($10,- 
000)  dollars  per  annum  are  hereby  appropriated,  the  same  to  be  paid 
out  on  certificates,  as  provided  in  this  section.  The  appropriations  here- 
in provided  for  shall  be  available  at  the  taking  effect  of  this  act.  The 
state  board  of  health  shall  locate  and  establish  said  laboratory  in  a 
room  in  the  state  house  building  in  the  city  of  Indianapolis,  Indiana, 
and  the  custodian  of  such  state  house  shall  set  apart  a  room  for  such 
purpose. 

6717h.  Adulteration  formulas — Penalty  to  furnish  or  teach. — 5.  Any 
person  who  shall  sell,  offer  for  sale  or  give  away,  barter  or  trade  any 


Digitized  by 


Google 


§    6718  HEALTH.  800 

receipt  or  formula  for  the  adulteration  or  imitation  of  food,  or  teach  or 
offer  to  teach  any  method  or  means  of  adulterating  any  article  of  food 
or  means  of  producing  or  manufactumg  any  imitation  of  any  article 
of  food  within  this  state  shall  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  fined  any  sum  not  exceeding  one  thousand 
($1,000)  dollars,  to  which  may  be  added  imprisonment  in  the  county 
jail  for  a  period  not  exceeding  six  month  [s]  in  the  discretion  of  the 
court  or  jury  trying  the  case. 

6718.  Local  boards,  secretary. 

The  act  of  1899,  purporting  to  amend  the  act  of  1891  establishing  local  boards  cl 
health  and  prescribing  their  powers  and  duties,  is  unconstitutional  on  account  of  a 
defective  title,  and  the  act  of  1891  is  in  full  force.    Hendershot  v.  State,  162  Ind.  60. 

The  statute  providing  when  a  secretary  of  a  local  board  of  health  shall  be  elected 
is  directory  as  'to  time,  and  a  secretary  duly  elected  at  a  subsequent  time  is  entitled  to 
the  office.    Hendershot  v.  State,  162  Ind.  60. 

Boards  of  health  may  require  that  children  attending  the  public  schools  daring  a 
period  of  threatened  epidemic  of  smallpox  shall  be  vaccinated.  Blue  v.  Beach,  155  Ind. 
121;  State  v.  Beil,  167  Ind.  26. 

Mandamus  will  lie  to  compel  school  authorities  to  enforce  an  order  adopted  by  a 
local  board  of  health  requiring  children  who  attend  the  public  schools  to  be  vaccinated. 
State  V.  Beil,  157  Ind.  25. 

Secretaries  of  local  boards  of  health  can  not,  without  the  direction  of  their  boards, 
incur  any  indebtedness  on  behalf  of  a  county  in  abating  a  nuisance  which  endangers 
the  public  health.    Martin  v.  Board,  27  App.  98. 

Persons  employed  by  a  local  health  officer,  under  the  direction  of  the  setcretary  of 
the  state  board  of  health,  to  take  charge  of  and  care  for  a  person  afBicted  with  small- 
pox and  quarantined  in  a  city,  may  recover  from  the  city  for  their  services.  Mcmroe 
v.  City  of  Bluff  ton,  31  App.  269. 

6719.  Duties  of  local  boards. 

Mandamus  will  lie  to  compel  school  authorities  to  enforce  an  order  adopted  by  a 
local  board  of  health  requiring  children  who  attend  the  public  schools  to  be  vaccinated. 
State  V.  Beil,  157  Ind.  25. 

[AcU  1903,  p.  161.    In  force  March  4,  1903.] 

6724a.  Reports  by  physiciaas. — 1.  That  any  physician  called  upon  to 
attend  a  sick  person  and  who  finds  the  cause  of  such  sickness  to  be  of  a 
contagious  or  infectious  character,  or  if  the  disease  is  ordered  to  be  re- 
ported in  the  rules  of  the  state  board  of  health,  such  physician  shall  im- 
mediately report  the  facts  to  the  secretary  of  the  board  of  health  having 
jurisdiction. 

6724b.  Reporting  by  m^nber  of  family.— 2.  Whenever  any  person 
knows,  or  has  reason  to  believe  that  any  member  of  his  or  her  fainily  or 
household  (boarder,  roomer  or  visitor)  has  either  smallpox,  diphtheria, 
membranous  croup,  scarlet  fever,  measles  or  any  other  communicable 
disease  listed  in  the  rules  of  the  state  board  of  health,  he  or  she  shall  im- 
mediately from  the  time  the  existence  of  the  disease  is  known,  if  no  phy- 
sician is  in  attendance,  give  notice  thereof  to  the  local  health  officer  of 
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the  town  or  city  in  which  the  disease  occurs,  or  the  health  officer,  if  the 
case  is  without  the  corporation  of  cities  or  towns,  and  such  notice  shall 
be  given  either  verbally  or  by  written  communication,  mailed  or  deliv- 
ered to  such  health  officer  or  board. 

6724c.  Quarantine,  placards,  penalty.— 3.  The  health  officer  having 
jurisdiction,  upon  being  notified  in  any  way  of  the  existence  of  either  of 
the  diseases  named  in  section  2,  or  of  other  communicable  diseases  which 
are  or  may  be  listed  in  the  rules  of  the  state  board  of  health,  shall  imme- 
diately, in  person,  or  by  deputy,  quarantine  the  infected  house,  rooms 
or  premises,  so  as  effectually  to  isolate  the  case,  or  cases,  and  the  family, 
if  necessary,  in  such  manner  and  for  such  time  as  may  be  necessary  to 
prevent  transmission  of  the  disease ;  and,  whenever  a  house,  tenement,  or 
room  is  placed  in  quarantine,  a  placard  shall  be  posted  in  a  conspicuous 
position,  giving  the  name  of  the  disease  in  letters  not  less  than  two 
inches  long,  and  also  containing  the  following  quarantine  order:  **A11 
persons  are  forbidden  to  enter  or  leave  these  premises  without  special 
permit  from  the  health  officer  having  jurisdiction,  and  all  persons  are 
forbidden  to  remove  or  m,utilate  this  card,  or  to  in  any  way  interfere 
with  this  quarantine  without  orders  from  said  health  officer,"  and  when 
visiting  persons  afflicted  with  smallpox,  diphtheria,  membranous  croup, 
scarlet  fever,  or  other  infectious  disease  named  in  the  rules  of  the  state 
board  of  health,  all  physicians  and  health  officers  shall  take  such  precau- 
tions as  are  directed  in  the  rules  of  the  state  board  of  health  covering  the 
matter.  Any  person  who  shall  violate  any  of  the  provisions  of  this  sec- 
tion shall,  upon  conviction  thereof  in  any  court  of  this  state,  be  liable 
to  a  fine  of  ten  to  fifty  dollars,  to  which  may  be  added  imprisonment  in 
the  county  jail  not  exceeding  six  months. 

6724d.  Disinfecting  premises. — 4.  Immediately  after  the  recovery  or 
death  of  any  infected  person  or  persons,  the  health  officer  having  juris- 
dicion  shall  cause  the  infected  premises  and  infected  persons  to  be  thor- 
oughly disinfected  and  cleansed  according  to  the  methods  prescribed  in 
the  rules  of  the  state  board  of  health,  after  which  the  said  premises  and 
said  persons  shall  be  released  from  quarantine. 

6724e.  Children  kept  from  school. — 5.  Parents,  guardians  or  persons 
having  custody  of  any  child  or  children,  shall  not  permit  such  child  or 
children,  if  infected  with  any  communicable  disease,  and  if  it  or  they 
have  been  exposed  to  any  communicable  disease,  to  attend  any  public  or 
private  school,  or  appear  in  public  in  any  way,  and  all  school  teachers, 
public,  private  or  parochial,  shall  exclude  from  their  schools  all  such 
children  unless  a  written  permit  to  attend  is  given  by  the  health  officer 
having  jurisdiction. 

6724f.  Attending  state  board  meetings.— 6.  It  shall  be  the  duty  of 
the  secretary,  or  a  representative  of  all  boards  of  health,  to  attend  a  meet- 
ing of  the  state  board  of  health,  when  requested  by  the  latter,  for  con- 
sultation or  conference  concerning  the  restrictions  and  prevention  of  con- 
tagious and  infectious  diseases,  or  for  the  consideration  of  other  impor- 
tant sanitary  matters,  and  the  expenses  of  the  delegate  shall  be  paid  by 
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the  board  appointing  him,  out  of  the  general  funds  of  the  county,  incor- 
porated city  or  town  where  such  board  is  established. 

6724g.  Bemoval  of  sick  persons.— 7.  The  state  board  of  health  and 
county  board  of  health  and  any  local  board  of  health  or  a  majority  there- 
of, shall  have  power  to  remove  or  cause  to  be  removed  from  any  hotel, 
boarding  house,  boarding  school,  or  other  building  of  like  character, 
tenement  or  apartment  houses,  to  a  proper  place  designated  by  sach 
board,  persons  sick  with  any  contagious,  infectious  or  pestilential  disease, 
and  such  board  shall  also  have  power  to  remove  or  cause  to  be  removed 
to  a  proper  place  to  be  so  designated,  all  things  and  articles  within  the 
jurisdiction  of  such  boards,  which,  in  their  opinion,  shall  be  infected  with 
any  matter  likely  to  communicate  disease  to  the  inhabitants  of  any  county 
or  other  municipality  of  this  state,  and  said  boards  may  destroy,  or  cause 
to  be  destroyed,  such  articles  or  things,  when  in  their  opinion  the  safety 
of  the  public  health  requires  it,  for  which  the  board  of  health  having  im- 
mediate jurisdiction  shall  pay  the  owner  thereof  the  actual  cash  value 
out  of  the  general  funds  of  the  town,  city  or  county  wherein  the  same  is 
established:  Provided^  however,  That  no  person  shall  be  removed  under 
this  act,  except  after  examination  and  determination  by  two  physicians 
in  good  standing  and  practice  that  such  person  is  sick  with  a  contagious, 
infectious  or  pestilential  disease.  The  boards  of  health  above  mentioned 
may,  by  resolution,  delegate  the  authority  herein  conferred  to  any  health 
officer  in  the  employ  of  such  boards. 

6724h.  Investigations  by  officers. — 8.  Whenever  a  health  officer  shall 
know  or  suspect  or  be  informed  of  the  existence  of  any  communicable 
disease,  dangerous  to  the  public  health,  and  there  be  no  phjrsician  in  at- 
tendance, or  should  any  physician  while  in  attendance  fail  or  refuse  to 
immediately  report  such  case  to  the  health  officer,  it  shall  be  the  duty  of 
such  health  officer,  or  deputy,  to  examine  such  case  or  cases  of  alleged 
communicable  disease  dangerous  to  the  public  health,  and  if,  in  the  judg- 
ment of  such  health  officer,  such  afflicted  person  should  be  isolated  and 
quarantined  in  a  building  set  apart  for  the  care  and  treatment  of  persons 
afflicted  with  said  contagious  or  communicable  disease,  it  shall  be  the 
duty  of  such  health  officer,  and  hie  is  hereby  empowered,  to  remove  such 
afflicted  person  or  persons  to  such  building,  and  all  expenses  of  such  re- 
moval shall  be  paid  by  the  board  having  jurisdiction  of  such  cases,  out 
of  the  general  funds  of  the  incorporated  city  or  town  wherein  such  board 
is  established,  or  if  without  such  city  or  town,  then  out  of  the  general 
funds  of  such  county,  and  if  at  the  time  of  such  removal  such  health 
board  having  jurisdiction  of  such  case  or  cases,  shall  not  have  provided 
the  necessary  attendant  or  attendants,  nurse  or  nurses,  to  care  for  such 
afflicted  person  or  persons,  and  there  be  no  person  or  persons  present  at 
the  time  of  such  removal  to  care  for  such  afflicted  person  or  persons,  it 
shall  be  the  duty  of  the  secretary  of  such  board  of  health  to  immediately 
employ  proper  nurse  or  nurses,  medical  and  other  necessary  attendant 
or  attendants  to  care  for  such  afflicted  person  or  persons,  and  the  service 
of  such  nurse  or  nurses,  attendant  or  attendants,  shall  be  paid  by  such 
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board,  as  above  provided :  And  be  it  further  provided^  That  it  shall  be  the 
duty  of  said  board,  or  such  health  officer  to  provide  said  building  where 
such  person  or  persons  shall  be  quarantined  as  provided  in  this  section, 
with  suitable  beds,  bedding,  cooking  utensils,  and  such  other  articles 
necessary  for  the  comfort  of  said  afflicted  inmates ;  and  said  board  or  said 
health  officer  shall  also  from  time  to  time,  as  the  same  may  be  required, 
during  said  period  of  quarantine  in  said  building,  furnish  the  necessary 
food  for  the  sustenance  of  said  afflicted  inmates,  and  the  said  nurses  and 
attendants  during  said  period  of  quarantine,  and  the  expense  incurred 
for  the  supplies  herein  provided  for  shall  be  paid  by  the  said  board,  as 
provided  hereinbefore  in  this  section. 

6724i.  Funerals,  when  private. — ^9.  In  all  cases  of  death  from  cholera, 
bubonic  plague,  leprosy,  typhus  fever,  yellow  fever,  smallpox,  diphtheria, 
membranous  croup,  scarlet  fever,  and  cerebro  spinal  meningitis,  the 
funeral  shall  be  strictly  private,  and  the  burial  shall  be  made  within 
twenty-four  hours  after  death.  No  public  or  church  funeral  shall  be  held 
or  any  person  permitted  to  enter  the  house  containing  the  remains,  ex- 
cepting the  undertaker  and  [his]  their  assistants,  unless  by  permission  of 
the  health  officer,  and  buried  remains  shall  not  be  disinterred  nor  removed 
without  permission  from  the  state  board  of  health. 

6724J.  Disinfecting  cars,  penalty. — 10.  All  trolley,  steam  or  electric 
cars  or  other  public  conveyances  which  are  known  to  contain  the  infec- 
tion of  any  disease,  or  any  such  cars  or  public  conveyances  which  may 
reasonably  be  supposed  to  contain  such  infection,  shall,  upon  order  of 
the  state  health  officer  or  any  health  officer  in  whose  jurisdiction  the  in- 
fected car  or  other  public  conveyance  may  be  found,  be  disinfected  ac- 
cording to  the  rules  of  the  state  board  of  health,  and  the  cost  of  disinfec- 
tion shall  be  paid  by  the  company,  person  or  persons  owning  said  cars  or 
other  public  conveyances:  Provided^  That  any  and  all  inspections  and 
fumigations  of  such  cars  be  at  such  times  and  places  as  not  to  interfere 
with  the  general  traffic  of  the  road.  If  at  any  time  any  city,  town  or  re- 
gion is  under  quarantine,  all  trolley,  electric  and  steam  railroad  com- 
panies passing  through  any  such  quarantined  city,  town  or  region,  shall 
obey  the  quarantine  orders  of  the  state  board  of  health,  which  are  issued 
for  the  purpose  of  preventing  the  spread  of  infection.  Each  violation  of 
such  order  shall  be  a  separate  offense,  for  which  a  fine  of  one  hundred 
dollars  shall  be  assessed. 

6724k.  Expenses,  payment,  peace  officers. — 11.  The  expenses  inci- 
dent to  disease  prevention  shall  be  paid  by  the  cities  and  towns  in  which 
the  work  may  become  necessary,  and  when  without  the  corporation  of 
cities  and  towns  such  expense's  shall  be  borne  by  the  county.  If  at  any 
time  the  authorities  of  any  county,  city  or  town  fail,  neglect  or  refuse  to 
enforce  the  statutes  and  the  rules  of  the  state  board  of  health  for  the  re- 
striction of  dangerous,  communicable  diseases,  then  the  state  board  of 
health,  if  in  its  opinion  it  becomes  necessary,  shall  take  charge  and 
enforce  the  law  and  the  rules,  and  all  expenses  shall  be  paid  by  the 
cotmty,  city  or  town  in  which  such  enforcement  becomes  necessary.  Sher- 
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iffs,  constables,  marshals,  police  and  all  peace  officers  shall,  if  called  upon 
by  health  officers,  aid  in  the  enforcement  of  this  act. 

67241.  Penalties,  exception. — 12.  Any  person  who  violates  any  pro- 
vision of  this  act,  or  any  rules  or  regulations  of  the  state  board  of  health 
[f]or  the  enforcement  of  this  act,  shall  be  punished  by  a  fine  of  not  less 
than  ten  nor  more  than  one  hundred  dollars,  except  as  herein  otherwise 
provided:  Provided,  That  this  act  shall  not  be  so  construed  as  to  apply 
to  any  litigation  now  pending  in  any  of  the  courts  of  this  state,  but  cases 
now  pending  shall  be  tried  and  determined  as  though  this  act  was  not  in 
force. 
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fflGHWAYS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

LOCATION,  VACATION,  CHANGE. 


SEC. 

SEC. 

6726. 

Petition  and  notice. 

6739. 

6727. 

Duties  of  viewers. 

6740. 

6728. 

Report  of  viewers,  proceedings. 

6741. 

6729. 

No  objection,  order  and  notice. 

6742. 

6730. 

Remonstrance  for  damages,  re- 

6743. 

viewers. 

6744. 

6731. 

Reviewers,  oath  and  duties. 

6732. 

Reviewers'  report,  action. 

6745. 

6733. 

.  Another  review. 

6734. 

New  viewers,  utility  and  damages, 
duties. 

6746. 

6735. 

Action  on  report. 

6747. 

6736. 

Damages,  payment. 

6737. 

Costs,  bond. 

6748. 

6738. 

Qualifications  of  viewers. 

Fences,  removal,  notice. 

Highways  by  use,  width,  recording. 

Non-user  of  highway. 

Petition  to  change  location,  notice. 

Viewers  on  relocating,  duties. 

Report,  remonstrance,  proceedings, 
costs. 

Compensation  of  viewers  and  sur- 
veyors.      • 

In  two  counties,  petition,  pro- 
ceedings. 

On  county  lines,  working,  pro- 
ceedings. 

On  state  lines,  improvements,  pro- 
ceedings. 


STRBAMS  AND  WATER  COURSES. 


6749. 

Stream  declared  navigable,  peti- 

6755. 

tion. 

6756. 

6750. 

Examination  of  stream. 

6751. 

Removal  of  obstructions. 

6757. 

6752. 

Penalty  for  obstructing. 

6758. 

6753. 

Piers,  wharves  and  docks. 

6759. 

6754. 

Not  to  affect  mills. 

Fund  to  remove  obstructions. 
Stream,  caving,  notice,  fence  re- 
moval. 
Damages,   viewers. 
Oath,  report,  reviewers,  payment. 
Gates  at  river  bank. 


RAILROADS,  TELEGRAPH  AND  TELEPHONE  LINES. 

6760.  Railroad,  crossing  stream  or  high-     6762.     Railroad,  real  estate  taxation. 

way.  6763.     Poles,  wires,  highways. 

6761.  Interurban,  extension  on  highway. 

(805) 
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BRIDGES. 


SEC. 

67(J4. 
6765. 
6766. 
6767. 


6771. 

6772. 

6773. 
6774. 
6775. 
6776. 
6777. 
6778. 


Building  or  repairing  bridges. 
Funds,  regulations. 
Sealed  proposals,  contract,  bond. 
Purchase  of  bridge,  abandoned 
bridge. 


SEC. 

6768. 

6769. 
6770. 


Repair  of  bridges — ^Riding  or  driv- 
ing, notice. 
In  cities  and  towns. 
Across  boundary  line,  proceedings. 


GRAVEL  ROADS  BY  ASSESSMENT. 


Construction  by  assessment,  pro-  6779. 

ceedings. 

Viewers  and  surveyor,  report,  no-  6780. 

tice.  6781. 

Hearing  of  report,  order.  6782. 

Amendment  of  petition.  6783. 

Remonstrance,  causes.  6784. 

Superintendent  of  construction.  6785. 

Superintendent's  duties.  6786. 

Assessments,  payments — ^Issuance  6787. 

of  bonds. 


Acceptance,  final  reports,  surplus 

funds. 
Contractor,  purchase  of  materials. 
Appeal,  questions  for  trial,  costs. 
Error  in  proceedings. 
Taxation  in  cities  or  towns. 
Into  adjoining  county. 
One  mile  or  less. 
On  county  line,  proceedings. 
Free  of  toll — ^Township  road  funds. 


GRAVEL  ROADS  BY  TAXATION. 


6788.  Township    construction — ^Taxation.  6801. 

6789.  Petition,  notice. 

6790.  Contents  of  petition.  6802. 

6791.  Presentation  to  commissioners.  6803. 

6792.  Hearing,  proof,  engineer,  viewers.  6804. 

6793.  Engineer  and  viewers,  oath,  bond.  6805. 

6794.  Duties  of  engineer  and  viewers,  re-  6806. 

port,  profile.  6807. 

6795.  Assessment  of  damages,  claims.  6808. 

6796.  Order  for  election,  when  made,  no-  6809. 

tice.  6810. 

6797.  Opening  of  polls,  rules,  ballot,  can-  6811. 

vass  of  vote.  6812. 

6798.  Separate  roads,  petition,  voting  on 

whole,  town  or  city.  6813. 

6799.  Notice  to  bidders.  6814. 

6800.  Contract,  bond  by  bidder. 

6815. 


No  bids,  new  estimate,  notice,  con- 
tract. 

Bonds,  interest. 

Tax  to  pay  bonds. 

Free  of  toll,  repair. 

On  abandoned  railroad,  repair. 

Surplus  tax. 

Amendments,  superintendent,  bond. 

Record,  county  auditor. 

Limit  as  to  bonds. 

Completion,  report,  finding,  appeal. 

Additional  bonds. 

Petition  for  completion  of  con- 
necting road. 

Day  for  hearing,  notice. 

Hearing,  remonstrance,  order,  con- 
tract. 

Construction  of  act. 


ON  COUNTY  LINES. 


0816.     On  county  lines,  connecting  link. 

6817.     County  commissioners,  hearing,  no- 
tices. 

C818.     Remonstrance,  order,  adjoining 
county,  procedure. 


6819.    Expenses,  township  apportionment, 
bonds. 

(i820.     Special  tax. 

0821.    Estimates,  meeting  of  boards,  ac- 
ceptance. 

G822.    Joint  sessions  of  commissioners. 
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PURCHASE  OF  TOLL  ROADS. 


§  6726 


6823.    Purchase  of  toll  roads,  petition,  appraisement,  payment. 


REPAIR  OF  GRAVEL  ROADS. 


6824.  Board  of  directors,  districte. 

6825.  Superintendents,  bonds. 

6826.  Duties  of  superintendents,  pay. 

6827.  Preference  to  laborers,  pay,  mate- 

rials. 


6828.  Materials  for  repairs,  superintendent. 

6829.  Gravel  road  fimd,  tax  levy,  compen- 

sations. 


REPAIR  OF  GENERAL  HIGHWAYS. 


6830. 

Supervisors,  election,  pay,  districts. 6847. 

6831. 

Notice  of  election,  how  conducted. 

6848. 

6832. 

Vacancies,  how  filled,  exemption. 

6849. 

6833. 

Oath  and  bond,  duties,  vacancy. 

6850. 

6834. 

Who  required  to  work,  time. 

6851. 

6835. 

Teams,  credits. 

6852. 

6836. 

False  credits,  penalty. 

6853. 

6837. 

Notice  to  work. 

6838. 

Exemption  from  labor. 

6854. 

6839. 

Commutation  money,  use. 

6855. 

6840. 

Failure  to  work,  penalty. 

6856. 

6841. 

Substitutes. 

6857. 

^42. 

Idling,  penalty. 

6858. 

6843. 

Repairs,  how  made. 

6859. 

6844. 

Extra  labor,  credit. 

6860. 

6845. 

Entry  on  land,  damages  assessed, 

6861. 

appeal. 

6862. 

6846. 

Obstruction,  removal. 

Trees,  ownership. 

Bridge  or  culvert. 

Rural  mail  route  roads,  repairs. 

Levy  of  road  tax,  how  paid. 

Expenditure  of  road  tax. 

Letting  work  by  contract. 

Injuring  or  obstructing  highway, 

penalty. 
Suit  by  successor. 
Duties  continuous,  tools. 
Order  of  work,  donation. 
Oaths,  administering. 
Disbursements  of  road  fund. 
Supervisor's  report. 
Reports  audited. 
Responsibility  for  tools. 
Roads  on  division  lines. 


APPEALS. 

6863.     Appeal  to  circuit  court,  effect  of  act. 

LOCATION,  VACATION,  CHANGE. 

[Acts  1905,  p.  521.     In  force  April  15,  1905.] 

6726.  Petition  and  notice. — 1.  That  whenever  twelve  freeholders  of 
any  county,  six  of  whom  shall  reside  in  the  immediate  neighborhood  of  a 
highway  proposed  to  be  located,  vacated,  or  a  change  therein  made,  shall 
petition  the  board  of  commissioners  of  such  county  for  the  location, 
vacation  or  change  thereof,  such  board,  if  satisfied  that  notice  of  such 
application  has  been  given  by  publication  once  each  week  for  two  weeks 
successively  in  a  newspaper  published  in  the  county,  or  by  posting  up 
notices  in  three  of  the  most  public  places  in  the  neighborhood  of  such 
highway,  at  least  twenty  days  before  the  meeting  of  the  board  at  which 
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such  petition  is  to  be  presented,  and  by  the  county  auditor  mailing  a  copy 
of  such  notice  to  the  postoflSce  address  of  each  land  owner  affected  by 
said  proceeding  at  the  time  of  posting,  providing  such  postoffice  address 
can  be  ascertained  by  inquiry  at  the  office  of  the  county  treasurer,  shall 
appoint  three  disinterested  freeholders  of  the  county  to  view  such  high- 
way. 

See  section  6742,  Burns'  R.  S.  1901,  and  notes. 

This  act  supersedes  section  6726  to  6S54,  Burns'  R.  S.  1901,  providing  for  the  open- 
ing, change  and  repair  of  highways,  and  the  section  numbers  given  to  this  act  begin 
with  the  first  of  such  sections  and  run  continuously. 

Sections  3251  to  3290,  of  such  revision,  providing  for  the  construction  and  repair  of 
bridges,  and  sections  6855  to  6928,  regulating  the  construction  and  repair  of  free  gravel 
roads  and  turnpikes,  are  also  superseded  by  this  act. 

Boards  of  county  commissioners  have  exclusive  jurisdiction  over  the  subject  of  es- 
tablishing highways  outside  of  incorporated  towns  and  cities,  whether  such  high- 
ways are  located  in  one  or  more  townships.    Renard  v.  Grande,  29  App.  579. 

If  a  member  of  the  county  board  is  interested  in  the  establishment  of  a  proposed 
highway,  such  interest  will  not  affect  the  validity  of  the  proceedings  when  such  mem- 
ber does  not  participate  therein.     Renard  v.  Grande,  29  App.  579. 

Petitions  for  the  establishment  of  highways  in  one  county  only  must  be  signed  by 
twelve  freeholders  of  the  coimty,  six  of  whom  must  reside  in  the  immediate  neighbor- 
hood of  the  proposed  road  in  order  to  confer  jurisdiction  on  the  county  board.  Thrall 
V.  Gosnell,  28  App.  174. 

Amendments  may  be  made  to  petitions  for  the  location  of  highways,  but  if  an 
amendment  is  made  after  the  appointment  of  viewers  which  materially  changes  the 
location  of  the  proposed  highway,  the  county  board  can  not  act  thereon  unless  a  new 
notice  is  given.     Thrall  v.  Gosnell,  28  App.  174. 

When  a  county  board  acts  upon  a  petition  for  the  establishment  of  a  highway,  it 
is  presumed  that  the  board  foimd  that  proper  notice  was  given  of  such  application* 
Baltimore  R.  R.  Co.  v.  State,  159  Ind.  510. 

If  after  a  county  board  has  acted  upon  a  petition  for  the  location  of  a  highway 
the  petition  is  amended  so  as  to  materially  change  the  route  or  length  of  the  high- 
way, a  new  notice  must  be  given  in  order  to  confer  jurisdiction  on  the  board.  Thrall 
V.  Gosnell,  28  App.  174. 

6727.  Duties  of  viewers. — 2.  The  auditor  of  such  county  shall  issue 
a  precept  to  the  sheriff  thereof,  commanding  him  to  notify  such  viewers 
of  the  time,  place  and  object  of  their  meeting.  Such  viewers,  at  such 
time,  after  having  taken  an  oath,  before  some  oflScer  authorized  to  ad- 
minister the  same,  faithfully  to  perform  their  duties,  shall  proceed  tx) 
view  the  highway  to  be  located,  or  vacated  or  the  change  to  be  made ;  and 
if  they  shall  deem  such  location,  vacation  or  change  to  be  of  public  utility, 
they  shall,  in  case  of  a  new  highway  or  a  change  in  an  old  one,  proceed 
to  lay  out  and  mark  the  same  on  the  best  ground,  not  running  through 
any  person's  enclosure  of  one  year's  standing  without  the  owner's  con- 
sent, unless,  upon  examination,  a  good  way  cannot  otherwise  be  had  with- 
out departing  essentially  from  the  route  petitioned  for:  Provided,  That 
where  the  road  is  laid  out  upon  the  line  dividing  the  lands  of  two  per- 
sons, it  shall  be  laid  one-half  on  each  side  of  such  line :    And  provided  fur- 
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ther.  That  whenever  the  location  of  a  highway  is  petitioned  for  upon  and 
along  any  line  which  forms  also  the  boundary  of  any  city  or  town,  the 
board  of  commissioners  shall,  for  the  purpose  of  locating  such  highway, 
have  jurisdiction  over  the  lands  and  lots  lying  within  sueh  corporate 
limits,  and  immediately  affected  by  such  proceedings  and  location;  and 
the  owners  of  such  lands  and  lots  so  affected,  shall  have  the  same  rights 
and  remedies  in  the  matter  of  the  location,  vacation  or  change  of  such 
highway  as  the  owners  of  the  lands  lying  on  the  opposite  side  thereof, 
and  outside  of  such  city  or  town. 

See  notes  to  section  6743,  Burns'  R.  S.  1901. 

Prior  to  the  act  of  1899  amending  section  6743,  Burns*  R.  S.  1901,  county  com- 
missioners had  no  authority  to  establish  a  highway  when  any  portion  thereof  would 
be  within  an  incorporated  city  or  town.     Gascho  v.  Sohl,  155  Ind.  417. 

If  viewers  appointed  to  view  and  locate  a  highway  do  not  meet  at  the  time  and 
place  fixed  in  the  precept  issued  by  the  auditor  and  qualify  and  proceed  with  their 
duties,  they  may  meet  at  a  subsequent  time  and  perform  such  duties.  Schepman  v. 
Buhner,  32  App.  562. 

6728.  Beport  of  viewers — ^Proceedings. — 3.  Such  viewers,  or  a  ma- 
jority of  them,  shall  make  a  report  of  their  proceedings  at  the  ensuing 
session  of  the  board  of  commissioners,  giving  a  full  description  of  such 
location,  change  or  vacation,  by  routes  [metes]  and  bounds,  and  by  its 
course,  distance  and  width,  except  that  in  case  of  the  vacation  of  a  road, 
or  any  part  thereof,  such  description  only  as  will  designate  it  clearly 
shall  be  required;  and,  in  such  case,  a  copy  of  the  order  vacating  such 
highway  shall  be  transmitted  by  the  proper  auditor  to  the  trustee  of  the 
township  or  trustees  of  the  townships  in  which  such  vacated  highway  is 
situated,  who  shall  cause  the  supervisor  or  supervisors  thereof  to  be  noti- 
fied accordingly. 

See  notes  to  section  6744,  Bums*  R.  S.  1901. 

What  constitutes  a  sufficient  report  by  viewers  appointed  to  view  a  highway.  Lake 
Erie  R.  R.  Co.  v.  Shelley,  163  Ind.  36;  Merom  Gravel  Co.  v.  Pearson,  33  App.  174. 

6729.  No  objection — Order  and  notice. — 4.  If  no  objection  be  made 
to  such  proposed  highway,  vacation  or  change,  such  board  shall  cause  a 
record  thereof  to  be  made,  and,  in  case  of  such  location  or  change,  shall 
order  the  highway  to  be  opened,  and  kept  in  repair,  which  order  shall  be 
transmitted  to  the  trustee  of  the  township  or  trustees  of  the  townships 
in  which  such  location  or  change  is  made;  and  such  trustee  or  trustees 
shall  cause  a  copy  of  such  order  to  be  entered  at  length  on  the  township's 
record  book  or  books,  and  notice  thereof  to  be  given  to  the  proper  super- 
visor or  supervisors  to  work  such  highway  as  so  located  or  changed. 

See  notes  to  section  6745,  Burns*  R.  S.  1901. 

6730.  Remonstrance  for  damages — Beviewers. — 5.  If  any  person 
through  whose  land  such  highway  or  change  may  pass  shall  feel  aggrieved 
by  reason  of  such  location,  vacation  or  change,  such  person  may,  at  any 
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time  before  final  action  of  the  board  thereon,  set  forth  such  grievances 
by  way  of  remonstrance  under  oath,  stating  therein  that  he  is  damaged 
thereby  in  a  sum  mentioned ;  and  the  said  board  shall  thereupon  appoint 
three  disinterested  freeholders  of  the  county  as  reviewers,  and  assign  a 
day  and  place  for  them  to  meet. 
See  notes  to  section  6746,  Burns'  R.  S.  1901. 

6731.  Reviewers — Oath  and  duties. — 6.  Such  reviewers  shall  meet  at 
the  time  and  place  designated,  and  take  an  oath  faithfully  to  discharge 
the  duties  assigned  them,  and  shall  then,  or  on  any  other  day  to  which  a 
majority  may  adjourn,  prior  to  the  next  session  of  such  board,  proceed 
to  review  the  proposed  highway  and  assess  the  damages,  if  any,  which 
such  remonstrator  may  sustain  from  such  highway  being  opened,  va- 
cated or  changed  through  his  lands,  and  shall  report  the  same  to  the  en- 
suing session  of  such  board. 

See  notes  to  section  6747,  Burns'  R.  S.  1901. 

In  determining  the  question  of  damages  for  the  location  of  a  highway,  the  benefits 
accruing  because  of  the  opening  of  the  highway  are  to  be  considered  and  set  off  against 
any  damages  resulting.    Renard  v.  Grande,  29  App.  579. 

6732.  Reviewers'  report — Action. — 7.  If  a  majority  of  the  reviewers 
assess  and  report  damages  in  favor  of  the  remonstrator,  and  the  board 
shall  consider  the  proposed  highway,  vacation  or  change  to  be  of  suffi- 
cient importance  to  the  public,  it  shall  order  the  costs  and  damages  to  be 
paid  out  of  the  county  treasury ;  otherwise  such  costs  and  damages  shall 
be  paid  by  the  petitioners  or  others  interested.  If  a  majority  report 
against  the  claim  for  damages  the  remonstrator  shall  pay  the  costs.  When 
payment  of  damages  is  made  as  herein  provided,  such  highway  shall  be 
recorded  and  ordered  to  be  opened  and  kept  in  repair,  as  hereinbefore 
provided,  after  notice  to  the  proper  trustees. 

See  notes  to  section  6748,  Bums*  R.  S.  1901. 

When  reviewers  assess  damages  for  the  opening  of  a  highway  the  county  board 
on  receiving  their  report  must  then  determine  by  whom  the  damages  shall  be  paid, 
and  until  the  damages  are  paid  no  order  can  be  made  establishing  the  highway. 
Helms  V.  Bell,  155  Ind.  502. 

6733.  Another  review — 8.  If  it  shall  be  made  to  appear  to  the  board 
that  the  damages  assessed  are  unreasonable,  it  may  set  aside  such  assess- 
ment and  order  another  review,  under  the  same  regulations  as  provided 
in  case  of  the  first  review. 

See  note  to  section  6749,  Bums*  R.  S.  1901. 

6734.  New  viewers — Utility  and  damages — ^Duties. — 9.  If  any  free- 
holder of,  and  residing  in,  such  county  shall  remonstrate  against  the  pro- 
posed highway  at  any  time  before  final  action  thereon,  as  not  being  of 
public  utility,  other  reviewers  may  be  appointed,  who  shall,  after  having 
taken  an  oath  faithfully  to  discharge  the  duties  assigned  them,  meet  at 
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the  time  and  place  designated  and  then,  or  on  a  day  to  be  by  them  fixed, 
proceed  to  examine  the  proposed  highway,  and  shall  make  report  to  such 
board  at  its  next  session,  whether,  in  their  opinion,  the  said  highway,  va- 
cation or  change  will  be  of  public  utility:  Provided,  however,  That  a 
remonstrance  for  want  of  public  utility  and  for  damages  may  be  filed  at 
the  same  time,  and  may  be  referred  to  the  same  reviewers,  who  shall  then 
be  required  to  report  both  as  to  public  utility  and  as  to  damages. 
See  notes  to  section  6750,  Burns'  R.  S.  1901. 

6736.  Action  on  report. — 10.  If  a  majority  of  the  reviewers  last  named 
report  against  the  public  utility  of  such  highway,  vacation  or  change,  the 
petition  shall  be  dismissed;  but  if  they  report  favorably  thereto,  the 
remonstrator  shall  pay  the  cost  of  the  review,  and  in  case  of  a  location  or 
change,  the  highway  shall  be  recorded  and  ordered  to  be  opened  and  kept 
in  repair:  Provided,  however,  That  an  appeal  shall  lie  to  the  circuit  court 
from  any  such  order  dismissing  such  petition  or  ordering  such  highway 
established,  as  provided  in  section  one  hundred  and  two  of  this  act. 

See  notes  to  section  6751,  Burns'  R.  S.  1001. 

When  reviewers  report  against  the  public  utility  of  a  proposed  highway,  the  petition 
must  be  dismissed  unless  the  petitioners  file  a  bond  as  provided  by  statute  to  secure 
the  payment  of  costs.    Schepman  v.  Buhner,  32  App.  562. 

6736.  Damages— Payment.— 11.  No  such  highway  shall  be  opened, 
worked  or  used,  until  the  damages  assessed  therefor  shall  be  paid  to  the 
persons  entitled  thereto,  or  deposited  in  the  county  treasury  for  their  use, 
or  until  such  persons  shall  give  their  consent  thereto  in  writing,  filed  with 
the  auditor  of  such  county. 

See  notes  to  section  6752,  Burns'  R.  S.  1901. 

If  a  county  board  orders  the  establishment  of  a  highway  before  the  damages  as- 
sessed are  paid,  such  order  is  void,  and  a  subsequent  payment  of  the  damages  into 
the  county  treasury  will  not  render  the  order  valid.    Helms  v.  Bell,  155  Ind.  502. 

6737.  Ck>st8— Bond. — 12.  Whenever  any  petition  for  the  location,  va- 
cation or  change  of  any  public  highway  has  been  presented  to  the  boanl 
of  commissioners  of  any  county  in  this  state,  and  such  board  shall  have 
appointed  viewers  for  the  same,  and  such  viewers  shall  have  reported  that 
they  deem  the  proposed  location,  vacation  or  change  of  such  highway  of 
no  public  utility,  then  no  second  or  subsequent  petition  for  the  location, 
vacation  or  change  of  such  highway  shall  be  acted  upon  by  the  commis- 
sioners, unless  the  petitioners  shall  first  file  with  the  county  auditor  a 
bond  with  surety  to  be  approved  by  him,  conditioned  that  such  petitioners 
will  pay  all  costs  in  the  case  if  the  viewers  to  be  appointed  to  view  such 
proposed  location,  vacation  or  change  of  such  highway,  shall  report  that 
they  deem  the  same  to  be  of  no  public  utility. 

See  note  to  section  6753,  Bums'  R.  S.  1901. 
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6738.  Qualifications  of  viewers. — 13.  No  person  owning  lands,  or  who 
is  related  by  consanguinity,  within  the  sixth  degree,  to  any  person  own- 
ing lands,  along  any  highway  proposed  to  be  opened,  vacated  or  changed 
shall  be  competent  to  act  as  viewer,  or  reviewer  thereof. 

See  notes  to  section  6753,  Burns'  R.  S.   1901. 

6739.  Fences — ^Removal — ^Notice. — 14.  Whenever  any  public  highway 
shall  have  been  laid  out  through  any  inclosed  land,  the  supervisor  shall 
give  the  occupant  of  such  land,  or  the  owner,  if  a  resident  of  the  road 
district,  sixty  days'  notice  in  writing,  to  remove  his  fences;  but  such 
owner  or  occupant  shall  not  be  compelled  to  remove  any  such  fence  be- 
tween the  first  day  of  April  and  the  first  day  of  November;  and  if  such 
fence  is  not  removed  pursuant  to  such  notice,  such  supervisor  shall  cause 
the  same  to  be  done  at  such  owner's  expense,  which  may  be  recovered 
in  an  action  by  the  supervisor,  in  the  name  of  the  township  trustee,  be- 
fore any  justice  of  the  peace  in  the  county,  and,  in  case  of  recovery,  the 
judgment  shall  also  include  costs  and  attorney's  fees. 

See.  notes  to  section  6757,  Burns'  R.  8.  1901. 

6740.  Highwajrs  by  use— Width — Becording. — 15.  All  highways  here- 
tofore laid  out  according  to  law,  or  used  as  such  for  twenty  years  or  more, 
shall  continue  as  located  and  as  of  their  original  width,  respectively,  until 
changed  according  to  law ;  and  hereafter  no  highway  shall  be  laid  out  less 
than  thirty  feet  wicje,  and  the  t)rder  for  the  laying  out  of  the  same  shall 
specify  the  width  thereof.  The  board  of  commissioners  shall  have  power 
to  cause  such  of  the  roads  used  as  highways  as  shall  have  been  laid  out, 
but  not  sufficiently  described,  and  such  as  have  been  used  for  twenty 
years,  but  not  recorded,  to  be  ascertained,  described  and  entered  of  rec- 
ord. •  Such  action  of  the  board  shall  be  on  petition  filed  by  one  or  more 
resident  freeholders  of  the  county,  of  which  petition  notice  shall  be  given 
by  posting  in  three  public  places  along  the  line  of  such  road  twenty  days 
before  the  session  at  which  such  petition  shall  be  considered.  And  such 
board  shall  declare  and  establish  the  widfh  of  any  such  highway,  which 
width  shall  not  be  less  than  thirty  feet ;  and  where  any  such  highway  shall 
be  located  upon  a  line  dividing  the  lands  of  different  owners,  one-half 
thereof  shall  be  taken  from  the  land  of  each  owner. 

See  notes  to  section  6762,  Burns'  R.  S.  1901. 

The  act  of  1897,  section  6762,  Burns'  R.  S.  1901,  providing  for  the  ascertainment 
and  recording  of  highways  that  have  been  established  by  twenty  years'  user,  only 
partially  repealed  section  5035,  R.  S.  1881,  on  the  same  subject,  and  high^^-ays  estab- 
lished by  user  of  less  than  thirty  feet  in  width  may  be  ascertained  and  recorded. 
McCreery  v.  Fallis,  162  Ind.  255. 

6741.  Non-user  of  highway. — 16.  Every  public  highway  already  laid 
out,  or  which  may  hereafter  be  laid  out,  and  which  shall  not  be  opened 
and  used  within  six  years  from  the  time  of  its  being  so  laid  out,  shall 
cease  to  be  a  highway  for  any  purpose  whatever ;  but  if  any  distinct  part 
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thereof  shall  have  been  opened  and  used  within  six  years,  such  part  shall 
not  be  affected  by  the  provisions  of  this  section,  nor  shall  this  section  be 
applied  to  streets  and  alleys  in  any  city  or  town. 

See  notes  to  section  6759.  Bums*  R.  S.  1901. 

This  section  does  not  apply  to  highways  that  are  included  within  or  which  are 
annexed  to  towns  before  the  expiration  of  the  six  years,  and  such  highways  become 
streets  in  the  towns.  Lake  Shore  Ry.  Co.  v.  Town  of  Whiting,  161  Ind.  76;  Baltimore 
R.  R.  Co.  v.  Town  of  Whiting,  30  App.  182. 

6742.  Petition  to  change  location — ^Notice. — 17.  Any  person  through 
whose  land  any  highway  heretofore  located  and  established,  or  hereafter 
to  be  located  and  established,  may  run,  may  petition  the  board  of  commis- 
sioners of  the  proper  county  for  permission  to  change  the  location  of  such 
highway  on  his  land,  or  on  the  lands  of  any  other  person  consenting 
thereto.  Every  such  petitioner  shall  give  notice  of  his  intention  to  file 
such  petition,  by  posting  written  or  printed  notices  thereof,  in  three  or 
more  public  places  in  the  vicinity  of  such  proposed  change,  for  twenty 
days  before  the  first  day  of  the  term  of  the  board  at  which  such  petition 
is  to  be  presented. 

See  note  to  section  6774,  Bums'  R.  S.  1901. 

If  a  highway  is  established  by  user,  the  owner  of  the  land  may  have  the  location 
of  the  highway  changed  on  petition,  although  the  highway  has  never  been  ascertained 
and  recorded  as  provided  by  statute.     Houlton  v.  Carpenter,  29  App.  643. 

6743.  Viewers  on  relocating— Duties.— 18.  Upon  the  filing  of  such  pe- 
tition, and  proof  of  notice  as  provided  for  in  the  preceding  section,  the 
board  of  commissioners  shall  appoint  three  disinterested  freeholders  of 
the  county  as  viewers,  who  shall  meet  at  such  time  as  the  board  may  ap- 
point, and,  after  having  been  duly  sworn,  or  affirmed,  shall  then,  or  on 
any  other  day  to  which  the  majority  may  adjourn  prior  to  the  next  ses- 
sion of  such  board,  proceed  to  view  the  premises;  and  they,  or  a  majority 
of  them,  shall  report  the  respective  lengths  of  the  established  and  pro- 
posed highway,  and  the  situation  of  the  ground  along  each,  and  whether, 
in  their  opinion,  the  public  would  be  materially  injured  by  such  proposed 
change,  and  shall  file  their  report  with  the  board  of  commissioners  at  its 
next  session  thereafter. 

6744.  Beport  —  Bemonstrance  —  Proceedings — Costs. — 19.  Upon  the 
filing  of  such  report,  and  before  action  thereon,  if  the  report  be  favor- 
able to  such  change,  any  freeholder  may  file  his  remonstrance  against  the 
same,  stating  therein  the  reasons  why  such  change  ought  not  to  be  made, 
and  an  issue  may  be  made  thereon;  and  if  the  report  of  the  viewers  be 
unfavorable  to  such  change,  the  petitioner  may  make  an  issue  thereon, 
and  any  such  issue  shall  be  tried  before  the  board  of  commissioners,  as 
other  issues  of  fact  are  tried ;  and  if,  upon  the  report  of  the  viewers,  or 
upon  any  issue  tried  as  above,  the  board  shall  be  of  opinion  that  the  pub- 
lic will  not  be  materially  injured  by  such  proposed  change,  it  shall  make 
an  order  granting  permission  to  the  petitioner  to  make  such  change,  and 
upon  satisfactory  proof,  then  or  thereafter,  that  the  new  road  has  been 
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opened  and  improved,  and  made  equally  convenient  for  travelers,  the 
board  shall  make  an  order  vacating  so  much  of  the  former  highway  as  lies 
between  the  different  points  of  intersection.  All  the  costs  of  such  pro- 
ceeding shall  be  paid  by  the  petitioner:  Provided^  That  when  a  remon- 
strance is  filed,  and  the  issue  found  against  the  remonstrant,  he  shall  pay 
all  the  costs  occasioned  by  such  remonstrance. 

6745.  Compensation  of  viewers  and  surveyors. — ^20.  Viewers  and  re- 
viewers, for  each  day  engaged  in  viewing  or  reviewing  a  highway  by 
order  of  any  board  of  commissioners,  shall  receive  two  dollars.  Sur- 
veyors, for  their  services  in  locating  highways,  will  receive  two  dollars 
and  fifty  cents  a  day,  and  five  cents  for  each  mile  necessarily  traveled; 
and  for  making  out  a  complete  report  of  survey  of  such  highway,  one  dol- 
lar, and,  in  case  the  survey  exceed  five  miles,  two  dollars.  Chainmen 
and  axmen  employed  in  such  surveys  will  each  receive  one  dollar  and 
fifty  cents  a  day. 

6746.  In  two  counties,  petition,  proceedings.— 21.  In  case  of  the  pro- 
posed location,  vacation  or  change  of  a  public  highway,  extending  into 
two  or  more  counties,  jurisdiction  as  to  all  the  proceedings  shall  be  in  the 
board  of  commissioners  of  the  county  before  whom  the  petition  is  first 
filed;  and  such  proceedings  shall  be  the  same  as  those  hereinbefore  pro- 
vided for  in  case  of  the  location,  vacation  or  change  of  a  public  highway 
in  one  county,  so  far  as  the  latter  are  applicable, — except  that  the  peti- 
tion shall  be  signed  by  not  less  than  twenty-four  freeholders  of  one  or 
more  of  the  counties  into  which  such  highway  proposed  to  be  located, 
vacated  or  a  change  therein  made,  is  to  extend,  six  of  whom  shall  reside 
in  the  immediate  neighborhood  of  the  proposed  highway,  and  not  le^ 
than  three  of  whom  shall' reside  in  each  of  such  counties;  except,  also, 
that  each  set  of  viewers  or  reviewers  to  be  appointed  shall  be  equal  in 
number  to  the  number  of  the  counties  to  be  affected,  and  one  of  whom 
shall  be  appointed  from  each  of  such  counties;  and  in  case  the  number 
of  such  viewers  or  reviewers  shall  be  even  and  they  cannot  agree,  the 
viewers  or  reviewers  so  appointed  shall  elect  another  who  shall  perform 
the  same  duties  and  receive  the  same  fees  as  the  viewers  or  reviewers  first 
appointed.  Costs  and  damages  shall  be  paid  as  in  case  of  proceedings  for 
the  location,  vacation  or  change  in  a  highway  in  one  county;  but  the 
county  having  jurisdiction  of  the  proceedings  shall  be  entitled  to  recover 
from  each  of  the  other  counties  a  proportionate  amount  of  the  expenses 
paid  out  of  its  treasury  according  to  the  proportion  of  the  length  of  such 
highway  in  each  of  such  other  counties,  to  be  recovered  as  any  claim  due 
from  one  county  to  another.  Whenever  any  such  highway  is  located,  va- 
cated or  changed,  a  certified  copy  of  the  order  therefor  shall  be  trans- 
mitted by  the  auditor  of  the  county  having  jurisdiction  of  the  proceed- 
ings to  the  auditor  of  each  of  the  other  counties  and  entered  of  record  in 
the  order  book  of  the  board  of  commissioners  of  each  of  such  counties, 
and  a  copy  of  the  order  shall  be  transmitted  to  the  proper  township  tms- 
tees,  as  in  case  of  a  highway  located,  vacated  or  changed  in  one  county. 

See  notes  to  sections  6726,  6727,  Burns'  R.  S.  1901. 
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6747.  On  county  lines  —  Working  —  Proceedings. —  22.  Whenever 
twelve  freeholders  of  any  county  shall  present  to  the  board  of  commis- 
sioners a  petition  setting  forth  that  a  public  highway,  describing  it,  in 
their  road  district  or  districts,  township  or  townships,  is  situated  upon  or 
near  a  county  line,  and  has  not  been  worked  for  a  time  to  be  stated,  in 
consequence  of  a  difference  of  opinion  as  to  whose  duty  it  was  to  work 
such  highway,  such  board  shall  appoint  as  reviewers  two  freeholders  of 
the  county,  not  belonging  to  the  road  district  where  such  highway  is  re- 
quired to  be  worked,  who  shall  employ  the  county  surveyor  to  perform 
the  duties  required  by  this  section.  The  auditor  of  such  county  shall  im- 
mediately, through  the  auditor  of  the  other  county,  give  notice  to  the 
commissioners  of  the  county  upon  whose  border  such  highway  is  situated 
of  the  filing  of  such  petition,  sending  a  copy  of  the  same,  and  also  of  the 
appointment  of  such  viewers;  whereupon  it  shall  be  the  duty  of  the 
county  board  thus  notified  to  appoint  two  other  viewers  of  like  qualifica- 
tions, and  the  four  persons  so  appointed,  with  such  county  surveyor,  shall 
meet  at  the  time  and  place  designated  by  such  first  board  of  county  com- 
missioners, and,  having  first  been  sworn  according  to  law,  shall  proceed 
carefully  to  examine  the  condition  of  such  highway,  and,  if  practicable, 
shall  locate  the  same  upon  the  county  line,  one-half  in  each  county. 
Such  viewers  shall  make  out  a  report  of  their  proceedings,  describing 
such  highway  by  metes  and  bounds  and  showing  its  beginning,  termina- 
tion and  width.  One  copy  of  such  report  shall  be  transmitted  to  the  board 
of  commissioners  of  each  county,  and  recorded  as  in  case  of  other  high- 
ways, and  the  proper  township  trustees  shall  each  be  furnished  with  a  cer- 
tified copy  of  the  same.  It  is  made  the  duty  of  such  trustees  to  open  and 
improve  such  highway  as  required  by  law.  The  said  county  surveyor 
ifi  authorized  to  act  with  such  four  viewers  in  locating  such  highway;  and 
whenever  the  board  of  commissioners  of  either  county  shall  fail,  refuse, 
or  neglect  to  appoint  viewers  to  act  upon  any  petition  filed  according  to 
the  provisions  of  this  section,  the  two  viewers  appointed  by  the  other 
county,  in  connection  with  the  county  surveyor,  shall  proceed  to  discharge 
all  the  duties  required  of  the  four  viewers,  and  their  action  in  the  prem- 
ises shall  have  the  same  force  and  effect,  and  be  equally  binding,  as  the 
action  of  the  four  viewers. 

6748.  On  state  lines— Improvements— Proceedings. — 23.  Whenever  it 
may  be  desirable  to  lay  out,  construct  or  improve,  by  straightening,  grad- 
ing, draining,  paving,  graveling  or  macadamizing,  any  highway  or  any 
part  thereof,  lying  on,  along  or  near  to  the  state  line  between  the  State  of 
Indiana  and  any  adjoining  state,  the  boards  of  commissioners  of  the  sev- 
eral counties  of  this  state  so  adjoining  another  state  shall  have  authority 
to  join  with  the  county  commissioners  or  other  proper  authorities  of  the 
adjoining  counties  of  such  other  state  in  the  construction  and  improve- 
ment in  the  manner  aforesaid  of  such  highways ;  and  such  boards  of  com- 
missioners are  hereby  authorized  jointly  to  enter  into  contracts  with  the 
proper  authorities  in  such  adjoining  state,  for  the  construction  and  im- 
provement of  such  highways.    Each  county  shall  pay  such  proportion  of 
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the  cost  of  such  improvement  as  shall  be  determined  by  and  between  the 
said  board  of  commissioners  of  this  state  and  the  proper  authorities  of 
such  adjoining  state  to  be  equitable  and  just.  Such  improvement  shall 
be  made  by  the  boards  of  commissioners  on  petition  by  the  laud  owners, 
pursuant  to  the  laws  now  or  hereafter  in  force  in  this  state,  and  this  sec- 
tion is  supplemental  to  all  the  provisions  of  this  act  for  the  construction 
and  improvement  of  highways,  so  far  as  the  same  can  be  made  applicable. 
Any  highway  so  constructed  or  improved  under  this  section  shall  be  free 
of  toll  and  shall  be  perpetually  kept  in  repair  by  the  provisions  of  this 
act  for  the  repair  of  highways ;  the  said  adjoining  county  or  counties  con- 
tributing proportionately  in  keeping  the  same  in  repair  according  to  the 
proportions  paid  for  the  original  cost  thereof. 

STREAMS  AND   WATER-COURSES. 

6749.  Stream  declared  navigable— Petition. — 24.  The  boards  of  com- 
missioners in  the  several  counties  in  this  state  are  authorized  to  declare 
any  stream  or  water-course  in  their  respective  counties  navigable,  on  the 
petition  of  twenty-four  freeholders  of  the  county,  residing  in  the  vicinity 
of  the  stream  which  it  is  intended  to  be  declared  navigable. 

See  notes  to  section  7885,  Burns'  R.  S.  1901. 

6750.  Examination  of  stream. — 25.  On  the  filing  of  the  petition  pro- 
vided for  in  the  last  section,  any  such  board  shall  cause  an  examination 
of  the  stream  or  water-course  intended  to  be  declared  navigable  to  be 
made  by  some  suitable  person,  who  shall  ascertain  and  report  to  the  board 
the  length  of  the  same,  and  how  much  thereof  is  capable  of  being  de- 
clared navigable,  which  report  such  board  shall  confirm  if  satisfied  that 
the  stream,  if  navigable,  would  be  of  public  utility;  and  thereupon  such 
board  shall  declare  such  stream  navigable  and  cause  the  report  to  be  re- 
corded on  the  records  of  the  board,  as  public  highways  are  recorded. 

6751.  Removal  of  obstructions. — 26.  The  supervisor  of  the  road  dis- 
trict through  which  such  stream  or  water-course,  or  any  part  thereof,  may 
run,  shall  take  charge  thereof  as  a  part  of  his  general  duties  as  supervisor 
of  public  highawys;  and  for  the  purpose  of  keeping  the  same  in  a  navi- 
gable condition  he  may  annually  call  out  for  two  days  the  inhabitants  of 
such  district,  liable  to  work  on  the  public  highways,  who  shall  work  on 
such  stream  and  clear  out  timber  and  other  obstructions  that  may  inter- 
fere with  the  navigation  thereof. 

6752.  Penalty  for  obstructing.— 27.  Any  person  obstructing  any 
stream  or  water-course  declared  navigable  shall  be  liable  to  the  same 
pains  and  penalties  as  persons  guilty  of  obstructing  public  highways; 
and  the  general  laws  governing  public  highways,  and  the  laying  out  and 
working  thereof  in  all  other  respects,  shall,  so  far  as  applicable,  govern 
in  the  defining  and  working  of  navigable  water-courses. 

See  notes  to  section  7888,  Burns'  R.  S.  If^Ol. 
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6763.  Piers,  wharves  and  docks. — ^28.  Any  riparian  owner  of  lands 
within  this  state  bordering  upon  a  navigable  stream  may  build  and  main- 
tain within  his  premises  so  bordering  on  such  stream,  and  upon  the  sub- 
merged lands  beneath  the  water  thereof,  piers,  wharves,  docks  or  harbors 
in  aid  of  navigation  and  commerce,  and  may  use,  occupy  and  enjoy  the 
same  as  appurtenant  to  his  said  lands :  Provided,  That  such  piers,  docks 
and  wharves  shall  not  extend  into  such  stream  further  than  is  necessary  to 
accommodate  shipping  and  navigation,  and  in  no  case  so  as  to  obstruct 
the  same. 

6754.  Not  to  affect  mills. — 29.  The  declaration  of  water-courses  as 
navigable  by  county  boards  shall  not  aflfect  any  mill,  dam,  aqueduct,  via- 
duct, bridge  or  machinery  on  any  such  stream,  except  in  cases  where  the 
same  have  been  abandoned  for  a  period  of  twelve  months. 

6755.  Fond  to  remove  obstructions. — 30.  The  boards  of  commission- 
ers of  the  several  counties  shall  have  power  to  use  such  sums  as  may  be 
appropriated  from  the  county  treasury,  and  as  they  may  deem  necessary, 
to  remove  obstructions  from  streams  that  have  been  heretofore  or  may  be 
hereafter  declared  navigable  according  to  law. 

6756.  Stream,  caving — Notice — Fence  removal. — 31.  When  any  pub- 
lic highway,  running  or  passing  along  the  bank  of  any  water-course,  shall, 
by  the  falling  or  washing  away  of  the  bank  of  such  water-course,  become 
unsafe  or  inconvenient  for  use  as  a  public  highway,  it  shall  be  the  duty 
of  the  supervisor  having  such  highway  in  charge  forthwith  to  give  the 
owner  or  occupant  of  the  land  over  which  such  highway  passes,  notice 
to  remove  his  fence  back  from  the  bank  of  such  water-course  far  enough 
to  admit  of  the  opening  and  construction  of  a  road  at  least  forty  feet 
wide ;  and  if  the  owner  or  occupant  of  such  land  should  neglect  to  remove 
such  fence,  as  required  by  such  notice,  it  shall  be  the  duty  of  such  super- 
visor to  call  out  the  hands  liable  to  work  on  highways  in  his  road  district, 
and  forthwith  to  remove  such  fence,  doing  to  the  owner  or  occupant  no 
greater  damage  than  is  necessary  for  the  removal  of  the  fence.  If  any 
dwelling  or  building  should  stand  so  near  such  water-course  that  a  suffi- 
cient space  is  not  left  for  such  road,  then  such  supervisor  may  open  such 
highway  in  the  rear  of  such  dwelling  house  or  other  building. 

See  note  to  section  6780,  Burns'  R.  S.  1901. 

6757.  Damages — ^Viewers. — 32.  When  such  fence  shall  be  removed, 
or  road  changed  to  the  rear  of  buildings,  as  provided  for  in  the  preceding 
section,  the  owner  of  such  land  may  file  with  the  board  of  commissioners 
of  the  county  where  the  same  is  situated  a  claim  for  damages  for  the  re- 
moving of  such  fence  or  the  change  of  such  road,  and  for  the  use  of  the 
ground  over  which  the  said  road  shall  pass,  and  upon  the  filing  of  such 
claim,  it  shall  be  the  duty  of  such  board  of  commissioners  to  appoint  two 
reputable  freeholders  of  such  county  to  view  such  premises  and  assess  the 
damages  of  such  claimant,  by  reason  of  the  appropriation  of  his  said  land 
for  such  highway  and  the  removal  of  such  fence. 

See  note  to  section  6782,  Burns'  R.  S.  1901. 


Digitized  by 


Google 


§   6758  HIGHWAYS.  818 

6768.  Oath  —  Beport  —  Reviewers  —  Payment.— 33.  The  viewers  ap- 
pointed as  provided  for  in  the  last  section  shall  be  sworn  faithfully  and 
impartially,  and  upon  actual  view  of  such  premises,  to  .assess  such  dam- 
ages and  report  the  same  to  such  board  of  commissioners,  and  such  board 
may  allow  and  order  the  same  to  be  paid  out  of  the  treasury  of  such 
county ;  or  if  the  board  deem  such  assessment  to  be  too  high  it  may  ap- 
point reviewers  to  make  another  assessment,  who  shall  be  sworn,  and  pro- 
ceed in  like  manner  to  assess  such  damages,  and  report  the  same  to  such 
board,  and  such  board  shall  order  the  amount  of  the  assessment  to  be 
paid  out  of  the  treasury  of  the  county.  If  such  claimant  shall  feel  ag- 
grieved by  such  assessment,  he  may  demand  a  review  of  such  premises, 
and  a  new  assessment  of  such  damages,  whereupon  such  board  shall  ap- 
point reviewers,  as  aforesaid,  who  shall  review  such  premises,  and  re- 
assess such  damages ;  but  if  such  last-named  re-assessment  shall  be  for  no 
greater  sum  than  the  first  assessment,  such  claimant  shall  pay  the  cost  of 
such  last  named  review. 

6759.  Oates  at  river  bank. — 34.  Persons  living  on  or  owning  property 
along  any  water-course  that  is  navigable  for  boats  of  a  large  size,  are 
hereby  authorized  to  hang  gates  at  or  near  the  top  of  the  bank,  across 
any  road  leading  down  the  bank  and  terminating  at  such  water-course, 
save  in  the  limits  of  towns  and  cities. 

See  note  to  section  6765,  Burns*  R.  S.  1901. 


RAILROADS,  TELEGRAPH  AND  TELEPHONE  LINES. 

6760.  Railroad —Crossing  stream  or  highway. — 35.  Every  steam  or 
electric  railroad  company  shall  have  the  right  to  construct  its  railroad 
across  any  stream,  water-course,  road,  highway,  railroad  or  canal  which 
the  route  of  its  road  shall  intersect,  in  such  manner  as  not  to  interfere 
with  the  free  use  of  the  same  and  so  as  to  afford  security  for  life  and  prop- 
erty ;  but  such  railroad  corporation  shall  restore  and  maintain  the  stream 
or  water-course,  road,  highway  or  canal,  thus  intersected,  to  and  in  its 
former  state,  or  in  a  suflScient  manner  not  unnecessarily  to  impair  its  use- 
fulness or  injure  its  franchises.  Whenever  the  track  of  such  railroad 
shall  cross  a  road  or  highway,  such  crossing  may  be  at  grade  or  such  road 
or  highway  may  be  carried  under  or  over  the  track,  as  may  be  most  expe- 
dient ;  and,  in  cases  where  an  embankment  or  cutting  shall  make  a  change 
in  the  line  of  such  road  or  highway  desirable,  with  a  view  to  a  more  easy 
ascent  or  descent,  the  said  railroad  corporation  may  take  such  additional 
lands  for  the  construction  of  such  road  or  highway,  or  such  new  line  as 
may  be  deemed  requisite.  Unless  the  lands  so  taken  shall  be  purchaselt 
or  voluntarily  given  for  the  purposes  aforesaid,  compensation  therefor 
shall  be  ascertained  in  the  manner  provided  by  law,  and  duly  made  by 
such  corporation  to  the  owners  and  persons  interested  in  such  lands;  and 
the  same,  when  so  taken  and  compensation  made  shall  become  part  of  such 
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intersecting  road  or  highway,  in  such  manner  and  on  such  terms  as  the 
adjacent  parts  of  such  highway  may  be  held  for  highway  purposes. 
See  notes  to  section  5172,  Burns*  R.  S.  1901. 

6761. '  Intemrban — ^Extension  on  highway. — 36.  Any  interurban  or 
street  railway  company,  organized  under  the  laws  of  the  State  of  Indi- 
ana and  operating  such  railway  within  any  of  the  towns  or  cities  of  the 
state,  desiring  to  extend  its  road  beyond  such  town  or  city  limits  on  any 
public  highway,  or  any  other  company  organized  under  the  laws  of  the 
State  of  Indiana  for  similar  purposes,  or  any  corporation  desiring  to 
build  an  interurban  electric  railway  outside  of  any  city  or  town  on  any 
public  highway,  may  do  so  by  procuring  the  consent  of  the  board  of  com- 
missioners of  ihe  county  in  which  such  highway  is  situated.  If  such  high- 
way is  graveled  or  planked  by  a  gravel  or  plank  road  company,  such 
interurban  or  street  railroad  company  shall  also  be  required  to  procure 
the  consent  of  such  gravel  or  plank  road  company  to  run  its  road 
over  such  gravel  or  plank  road.  Such  interurban  or  street  railroad 
company  shall,  in  all  cases  in  which  any  road  or  highway  shall  be 
used  by  it  for  the  purposes  expressed  in  this  section,  locate  its  tracks  on 
such  part  of  such  highway,  keep  its  track  and  roadbed  in  such  condition 
and  perform  such  other  reasonable  terms  and  conditions  as  may  be  fixed 
in  the  order  of  the  board  of  commissioners  of  the  county  made  in  grant- 
ing such  consent  or  at  any  time  afterwards. 

6762.  Railroad— Real  estate  taxation.— 37.  All  officers  engaged  in 
the  assessment  of  property  for  taxation  are  prohibited  from  assessing  for 
taxation,  against  any  adjacent  property  holder,  the  real  estate  occupied 
by  any  railroad,  interurban  or  street  railway,  or  by  any  public  highway, 
and  no  part  of  the  land  so  belonging  to  such  property  holder  shall  be  as- 
sessed against  him  for  taxation  except  the  portion  beyond  the  lines  of  the 
right  of  way  of  the  railroad,  interurban  or  street-car  company  or  the  right 
of  way  used  and  occupied  as  such  public  highway :  Provided,  That  if  the 
assessor  and  the  land  owner  shall  fail  to  agree  on  the  amount  of  land  con- 
tained in  such  railroad,  interurban  or  street-car  right  of  way,  on  such 
public  highway,  then  such  land  owner,  to  receive  the  benefit  of  such  ex- 
emption, shall  determine  the  amount  of  land  in  dispute  by  actual  survey 
and  shall  bear  all  expenses  of  the  same. 

6763.  Poles,  wires,  highways.— 38.  That  corporations  organized  for 
the  purpose  of  constructing,  operating  and  maintaining  telephone  lines 
and  telephone  exchanges  are  authorized  to  set  and  maintain  their  poles, 
posts,  piers,  abutments,  wires  and  other  appliances  or  fixtures,  upon, 
along,  under  and  across  any  of  the  public  roads,  highways  and  waters  of 
this  state,  outside  of  cities  and  incorporated  towns ;  and  individuals  own- 
ing telephone  lines  are  hereby  given  the  same  authority:  Provided,  That 
the  same  shall  be  erected  and  maintained  in  such  manner  as  not  to  incom- 
mode the  public  in  the  use  of  such  roads,  highways  and  waters :  Provided, 
also.  That  no  pole  or  appliance  shall  be  so  located  as  to  interfere  with  the 
ingress  or  egress  from  any  premises  on  said  road,  highway  or  waters: 
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Provided^  further,  That  nothing  herein  contained  shall  be  construed  as  de- 
priving the  county  commissioners  of  any  county  of  the  power  to  require 
the  re-location  of  any  such  pole,  poles  or  appliances  which  may  affect  the 
proper  uses  of  such  highway  for  public  travel,  for  drainage,  or  for  the 
concurrent  use  of  other  telephone  lines ;  that  the  location  and  setting  of 
said  poles  shall  be  under  the  supervision  of  the  board  of  commissioners  of 
the  county. 

BRIDGES. 

6764.  Building  or  repairing  bridges. — 39.  Whenever,  in  the  opinion 
of  the  board  of  commissioners  of  any  county,  the  public  convenience  shall 
require  that  a  bridge  upon  any  highway  should  be  repaired  or  built,  the 
board  shall  cause  surveys  and  estimates  therefor  to  be  made  and  plans 
and  specifications  to  be  prepared  and  filed  in  the  office  of  the  county 
auditor,  and  shall  direct  such  bridge  to  be  erected  or  such  repairs  to  be 
made.  If,  in  the  opinion  of  the  board,  the  estimate  therefor  shall  exceed 
the  ability  of  the  road  district  in  which  such  bridge  is  to  be  built,  or  re- 
pairs to  be  made,  by  the  application  or  its  ordinary  road  work  and  tax, 
the  commissioners  may  use  any  appropriation  made  from  the  county 
treasury  to  build  or  repair  the  same. 

See  notes  to  sections  3275,  3276,  Burns*  R.  S.  1901. 

See  sections  3251  to  3290,  Burns'  R.  S.  1901,  and  notes,  for  statutes  regulating 
the  construction  of  bridges. 

6765.  Funds,  regulations. — 40.  Such  board  of  commissioners  shall  re^ 
ceive  and  appropriate  all  donations  for  the  erection  and  repair  of  bridges, 
and  shall  make  such  regulations  in  reference  to  payments  and  kinds  of 
bridges  as  to  it  shall  seem  proper. 

See  note  to  section  3277,  Bums'  R.  S.  1901. 

6766.  Sealed  proposals — Ck>ntract — ^Bond. — 41.  In  case  any  board  of 
commissioners  determine  that  a  bridge  should  be  erected  or  repaired  out 
of  funds  appropriated  therefor  from  the  county  treasury,  as  provided  in 
section  thirty-nine  of  this  act,  such  board  shall  direct  the  county  auditor 
to  advertise  for  sealed  proposals  to  do  the  work  according  to  the  plans 
and  specifications  on  file  in  his  office.  Such  notice  shall  be  given  by  publi- 
cation for  two  weeks,  once  each  week,  in  a  newspaper  of  generri  circu- 
lation in  the  county,  the  last  publication  to  be  ten  days  before  the  day  set 
for  receiving  bids.  The  commissioners  may  provide  in  such  notice  that 
each  bidder,  in  guaranty  of  good  faith  and  that  he  will  enter  into  con- 
tract to  do  the  work  if  his  bid  is  accepted,  shall  deposit  such  money  or 
give  such  bond  as  the  board  may  deem  proper,  and  may  fix  such  other 
terms  and  conditions  for  the  reception  of  bids  as  may  be  desirable.  The 
board  may  let  the  contract  to  the  lowest  and  best  bidder,  if  his  bid  be 
reasonable,  and  may  enter  into  written  contract  with  him.  But  the  board 
may  reject  all  bids  and  re-advertise  for  other  bids.  Such  contractor  shall 
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be  required  to  give  bond  in  an  amount  and  with  surety  to  be  approved  by 
the  board,  conditioned  for  the  due  performance  of  his  contract. 
See  notes  to  section  3280,  Burns'  R.  S.  1901. 

6767.  Purchase  of  bridge— Abandoned  bridge. — 12.  The  board  of 
commissioners  of  any  county  may  purchase  any  toll  bridge,  or  buy  any 
private  interest  therein,  and  order  the  same  to  be  paid  for  out  of  any 
money  appropriated  therefor  out  of  the  county  treasury;  and  whenever 
any  bridge  company  has  abandoned,  or  may  abandon,  any  bridge,  or  when 
the  right  to  take  toll  has  expired,  or  may  expire,  it  shall  be  lawful  for  the 
commissioners  of  the  county  in  which  such  bridge  may  be  situated  to  re- 
quire the  same,  and  the  grades  leading  thereto,  to  be  repaired;  and  for 
tiiat  purpose  such  board  shall  possess  all  the  powers  that  are  given  by  law 
to  boards  of  commissioners  for  building  and  repairing  bridges. 

6768.  Repair  of  bridges — ^Riding  or  driving,  notice. — 43.  The  board 
of  commissioners  of  every  county  shall  cause  all  bridges  therein  to  be 
kept  in  repair,  and  shall  cause  the  supervisor  of  the  proper  road  district 
to  keep  in  a  conspicuous  place  at  each  end  of  any  bridge  in  his  district, 
whose  chord  is  not  less  than  twenty-five  feet,  the  following  notice  in  large 
letters:  **One  dollar  fine  for  riding  or  driving  on  this  bridge  faster  than 
a  walk."  And  if  any  person  shall  ride  or  drive  over  any  such  bridge 
faster  than  a  walk,  or  if  he  shall  in  any  manner  wilfully  injure  such 
bridge,  he  shall,  for  every  such  oflfense,  forfeit  and  pay  any  such  sum  not 
less  than  one  dollar  nor  more  than  treble  the  damages  legally  ascertained, 
to  be  recovered  by  the  proper  supervisor  before  any  justice  ot  the  peace 
of  the  proper  county,  which  sum  so  recovered  shall  be  applied  to  the  re- 
pairs of  such  bridges. 

See  notes  to  section  3282,  Burns'  R.  S.  1901. 

6769.  In  cities  and  towns. — 44.  The  board  of  commissioners  of  any 
county  may  build  or  repair  any  bridge  within  the  corporate  limits  of  any 
city  or  town  in  such  county;  and  any  such  bridge,  if  built  or  repaired  by 
order  of  such  board,  shall  be  built  or  repaired  in  the  same  manner  and 
paid  for  out  of  the  same  funds  that  other  bridges  without  such  corporate 
limits  are  by  law  built  or  repaired  and  paid  for.  Nothing  in  this  section, 
however,  shall  be  so  construed  as  to  take  away  from  any  such  city  or 
town  the  right  to  build  or  repair  any  bridge  within  its  corporate  limits, 
nor  to  take  away  the  jurisdiction  of  such  city  or  town  over  all  bridges 
within  such  limits,  whether  built  or  repaired  by  such  city  or  town  or  by 
the  county  board. 

See  notes  to  section  3283,  Burns'  R.  S.  1901. 

6770.  Across  boundary  line,  proceedings. — 45.  Whenever  public  con- 
venience shall  require  the  erection,  repair  or  purchase  of  any  bridge 
across  a  stream  forming  the  boundary  line  between  two  or  more  counties 
in  this  state,  the  board  of  commissioners  of  such  counties,  upon  applica- 
tion therefor,  may,  by  order  entered  of  record,  declare  its  willingness  to 
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aid  in  the  erection,  repair  or  purchase  of  such  bridge,  and  shall  cause  no- 
tice of  such  order  to  be  given  to  the  boards  of  commissioners  of  the  other 
counties  interested  therein.  And  whenever  it  may  be  ascertained  that 
each  of  such  other  boards  has  made  a  like  order,  as  shown  by  the  certifi- 
cates of  the  auditors  of  the  respective  countes,  such  boards  shall,  in  case 
of  the  erection  or  repair  of  such  bridge,  by  concurrent  resolution,  cause  a 
survey  and  estimate  to  be  made,  submitting  plans  and  specifications  there- 
with, by  some  competent  person,  to  be  presented  to  such  boards  at  a  speci- 
fied time  and  place  when  and  where  they  shall  meet  in  joint  session  at  or 
near  the  site  of  such  bridge,  to  estimate  and  determine  the  kind  of  bridge 
which  shall  be  erected,  or  repairs  made,  and  the  manner  and  time  of  pay- 
ments therefor ;  and  they  shall  cause  the  plans  and  specifications  that  may 
be  agreed  upon  at  such  meeting  to  be  placed  on  file  with  the  auditor  of 
the  county  which  first  declared  its  willingness  to  aid  in  the  erection  or  re- 
pair of  such  bridge,  and  a  complete  record  shall  be  made  by  the  auditor 
of  such  county  of  all  the  proceedings  in  relation  to  such  bridge :  Provided, 
That  whenever  a  board  of  commissioners  of  any  county  shall  have  notified 
the  board  or  boards  of  any  other  county  or  counties  interested  in  the 
erection,  repair  or  purchase  of  any  bridge  as  specified  in  this  section,  and 
any  such  board  of  commissioners  so  notified  shall  fail  or  refuse  for  the 
period  of  thirty  days  to  accept  or  act  on  the  same  by  joining  in  the  build- 
ing, repair  or  purchase  of  such  bridge,  then  the  board  or  boards  of  com- 
missioners passing  such  order,  may,  if  in  their  opinion  public  convenience 
require  it,  build,  repair  or  purchase  such  bridge  under  the  same  rules  and 
regulations  as  are  now  or  may  hereafter  be  in  force  for  the  building,  re- 
pair or  purchase  of  bridges  wholly  within  one  county,  after  first  having 
obtained,  in  case  of  the  erection  of  a  bridge,  the  written  consent  of  the 
land  owner  in  the  adjoining  county  whose  land  will  be  occupied  by  such 
bridge.  In  case  of  the  erection  or  repair  of  a  bridge,  it  shall  be  the  duty 
of  such  boards  of  county  commissioners,  while  in  joint  session,  to  appoint 
one  or  more  persons  as  superintendents,  who  shall  have  full  control  and 
supervision  of  the  erection  or  repair  of  such  bridge,  subject,  however,  to 
such  regulations  as  such  boards  of  commissioners  may  determine  upon; 
and  such  superintendent  or  superintendents  shall  each  give  bond  in  such 
sum  as  may  be  required  by  such  boards  of  commissioners,  and  to  be  ap- 
proved by  them.  It  shall  be  the  duty  of  such  boards,  in  joint  session,  to 
fix  the  amount  of  the  appropriation  which  should  be  made  by  their  re- 
spective counties  in  payment  of  the  cost  of  construction,  repair  or  pur- 
chase of  such  bridge ;  which  apportionment  to  each  county  of  the  whole 
liost  of  the  construction,  repair  or  purchase  of  such  bridge  shell  be  in  pro- 
portion to  the  taxable  property  of  such  counties.  In  case  of  the  refusal 
of  any  county,  as  aforesaid,  to  join  in  the  construction,  repair  or  purchase 
of  such  bridge,  the  county  desiring  such  improvement  may  construct,  re- 
pair or  purchase  such  bridge,  as  hereinbefore  provided,  and  when  the 
cost  of  such  bridge  or  repairs  does  not  exceed  five  thousand  dollars  the 
county  making  such  improvement  shall  be  entitled  to  recover  from  each 
of  such  adjoining  counties  affected  by  such  improvement  the  amount  that 
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such  county  should  have  paid  had  it  joined  in  such  improvement,  such 
claim  to  be  enforced  as  other  claims  are  enforced  against  counties  in  this 
state ;  and  when  such  claim  is  litigated  the  judgment  shall  include  a  rea- 
sonable attorney's  fee  for  the  plaintiff's  attorney.  All  boards  of  commis- 
sioners, proceeding  under  this  section  to  erect,  repair  or  purchase  joint 
bridges,  in  advertising  for  bids,  letting  contracts  and  requiring  afSdavits 
and  bonds  for  bidders  and  contractors,  shall  be  governed  by  the  laws  now 
in  force  or  hereafter  enacted,  providing  for  advertising  for  bids,  letting 
of  contracts  and  requiring  affidavits  and  bonds  of  bidders  and  contractors 
for  the  erection  of  bridges  wholly  within  and  by  one  county.  Each  county 
shall  be  regarded  as  the  owner  of  an  interest  in  any  bridge  erected,  re- 
paired or  purchased  in  pursuance  of  this  section,  and  each  shall  have  a 
voice  in  regulating  the  use  thereof. 

See  notes  to  section  3251,  Burns'  R.  S.  1901. 


GRAVEL  ROADS  BY  ASSESSMENT. 

6771.  Construction  by  assessment — Proceedings. — 46.  The  board  of 
commissioners  of  every  county  in  this  state  shall  have  power,  as  herein- 
after provided,  to  lay  out,  construct  or  improve,  by  straightening,  grad- 
ing, paving,  draining,  graveling  or  macadamizing  any  public  highway,  or 
any  part  thereof,  within  such  county.  Upon  the  presentation  to  any  such 
board  of  a  petition  stating  the  kind  of  improvement  prayed  for,  and  the 
points  between  which  the  same  is  asked,  signed  by  a  majority  of  the  adult 
resident  landowners  of  the  county  whose  lands  will  be  benefited  by  the 
proposed  improvement,  such  majority  shall  represent  a  majority  of  the 
acres  owned  by  said  residents,  such  board,  if  satisfied  that  due  notice  of 
such  application  has  been  given  by  publication,  once  each  week  for  two 
weeks  successively,  in.  a  newspaper  published  in  the  county,  the  last  of 
which  publications  shall  be  at  least  ten  days  before  the  meeting  of  the 
board  at  which  such  petition  is  to  be  presented,  or  by  posting  up  notices 
in  three  of  the  most  public  places  in  the  neighborhood  of  such  highway, 
at  least  ten  days  before  such  meeting  of  the  board,  shall  appoint  three 
disinterested  freeholders  of  the  county  as  viewers,  and  a  competent  sur- 
veyor or  engineer  to  consider  such  proposed  improvement  and  to  pro- 
ceed, upon  a  day  to  be  named  by  the  commissioners,  or  on  any  other  day 
to  which  a  majority  may  adjourn,  prior  to  the  next  session  of  such  board, 
to  examine,  lay  out,  straighten  or  otherwise  improve  such  highway,  ajs  in 
their  judgment  public  utility  or  convenience  may  require ;  and  the  audi- 
tor of  the  county  shall  notify  such  viewers  and  surveyor  of  the  time  and 
place  of  their  meeting,  and  they  shall  meet  accordingly,  and  after  taking 
an  oath  or  affirmation  faithfully  and  impartially  to  discharge  the  duties 
of  their  appointment,  respectively,  shall  determine  what  lands  will  be 
benefited  or  damaged  by  the  proposed  improvement,  and  shall  take  to 
their  assistance  two  suitable  persons  as  chain  carriers,  and  one  marker; 
and  if  the  said  viewers  find  [that]  such  improvement  will  be  of  public 
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utility,  and  that  the  costs  and  expenses  thereof  and  damages  caused 
thereby  will  be  less  than  the  benefits  to  the  lands  within  two  miles  of  the 
improvement,  excepting  such  lands  and  lots  as  lie  within  the  limits  of  any 
incorporated  town  or  city,  they  shall,  upon  the  actual  view  of  all  the 
lands  within  two  miles  of  the  improvement,  excepting  such  lands  and  lots 
as  lie  within  the  limits  of  any  incorporated  town  or  city,  apportion  the 
estimated  costs,  expenses  and  damages  upon  all  the  said  lands  within 
such  two  miles  that  will  be  benefited,  according  to  the  benefits  to  be  de- 
rived therefrom.  They  shall  assess  the  damages,  if  any,  to  be  sustained 
by  any  person  or  persons  through  whose  lands  such  road  is  proposed  to 
be  laid  out,  straightened  or  improved. 

See  notes  to  section  6856,  Bums'  R.  S.  1001. 

This  act  covers  and  supersedes  the  act  of  March  0,  1003,  Acts  1903,  p.  255,  oon- 
oeming  the  construction  of  gravel  and  macadamized  roads  by  county  commissioners. 

County  boards  are  to  determine  whether  a  petition  for  the  construction  of  a  f»« 
gravel  road  is  signed  by  the  requisite  number  of  qualified  petitioners,  and  sudi  deter- 
mination is  conclusive  in  all  collateral  proceedings.    Smyth  v.  State,  158  Ind.  332. 

6772.  Viewers  and  surveyor— Report— Notice. — 47.  The  viewers  and 
surveyor,  as  soon  as  they  have  performed  the  duties  prescribed  by  the 
preceding  section,  shall  make  a  report  to  the  board  of  commissioners,  and 
file  the  same  with  the  auditor  of  the  county,  which  report  shall  show  the 
public  utility  of  the  proposed  improvement,  an  estimate  of  the  costs  and 
expenses  thereof,  including  reasonable  attorney's  fees  for  the  petitioners, 
the  damages,  if  any,  assessed  to  the  several  tracts  of  lands,  the  benefits  to 
each  forty  acre  tract  of  land  or  less,  where  such  exists,  and  give  a  de- 
scription of  the  work  proposed,  the  grade,  drains,  culverts,  kind  of  im- 
provement, the  commencement,  width  and  terminus  of  the  road :  Provided, 
That  no  lands  shall  be  assessed  for  benefits  that  do  not  lie  within  two 
miles  of  the  contemplated  work  or  improvement,  nor  lands  within  incor- 
porated towns  or  cities.  As  soon  as  such  report  is  filed  with  the  auditor, 
it  shall  be  his  duty  to  give  notice  of  the  filing  thereof  by  publication  for 
two  successive  weeks,  once  each  week,  in  some  newspaper  published  in 
the  county  where  the  improvement  is  to  be  made,  and  state  therein  the 
points  between  which  such  improvement  is  to  be  made,  and  the  time  set 
for  the  hearing  of  such  report,  the  last  of  which  publications  shall  be  not 
less  than  ten  days  before  the  time  set  for  such  hearing. 

See  notes  to  sections  6856-6858,  Bums'  R.  S.   1901. 

6773.  Hearing  of  report— Order. — 48.  At  the  time  fixed  for  the  hear- 
ing of  the  report,  the  board  of  commissioners  shall  proceed  to  hear  the 
same,  and  if  it  is  found  that  notice  has  been  given,  as  required  by  the  pre- 
ceding section,  that  the  proposed  work  is  of  public  utility  and  that  bene- 
fits assessed  exceed  the  expenses  and  damages,  such  board  shall  enter 
upon  its  records  an  order  that  the  improvement  be  made,  which  order 
shall  state  the  kind  of  improvement  and  the  width  and  extent  of  the 
same. 

See  notes  to  section  6859,  Bums'  R.  S.  1901. 
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6774.  Amendment  to  petition. — 49.  The  board  of  commissioners  shall 
have  power  to  permit  amendments  to  be  made  to  the  petition  or  report, 
and  to  extend  the  time  to  the  viewers  to  make  their  report,  and  to  con- 
tinue the  hearing  from  time  to  time,  so  as  to  subserve  the  ends  of  justice. 

6776.  Bemonstranoe — Causes. — 50.  On  or  before  the  day  fixed  for  the 
hearing  of  such  report  the  owners  of  any  lands  affected  by  the  work  pro- 
posed may  remonstrate  against  the  report,  which  remonstrance  shall  be 
sworn  to,  and  may  be  for  any  or  all  of  the  following  causes : 

First.  That  the  report  of  the  viewers  is  not  according  to  law,  stating 
specifically  the  illegality  claimed; 

Second.  That  the  lands  of  the  party  filing  the  remonstrance  are  not 
benefited,  or  are  assessed  too  much  as  compared'with  other  lands  assessed 
SB  benefited,  specifying  such  lands ; 

Third.  That  the  lands  of  the  party  filing  the  remonstrance  are  dam- 
aged, and  that  the  damages  assessed  are  inadequate ; 

Fourth.  That  it  is  not  practicable  to  accomplish  the  proposed  work 
without  an  expense  exceeding  the  aggregate  benefits; 

Fifth.    That  the  proposed  work  will  not  be  of  public  utility. 

If  more  than  one  party  remonstrate,  the  remonstrances  shall  be  consoli- 
dated and  tried  together,  and  the  report  of  the  viewers  shall  be  prima 
facie  evidence  of  the  facts  therein  stated.  The  board  of  commissioners 
shall  try  the  issues  thus  formed,  and  if  such  board  find  for  the  remon- 
strants upon  the  fourth  or  fifth  cause  of  remonstrance,  the  petition  and 
report  shall  be  dismissed  at  the  cost  of  the  petitioners :  Provided,  That  if 
donations  shall  be  made  or  secured  to  the  satisfaction  of  the  board,  sufiS- 
cient,  with  the  assessments,  to  equal  the  expenses  of  the  work  and  dam- 
ages allowed,  the  petition  and  report  shall  not  be  dismissed  for  the  fourth 
cause  of  remonstrance,  and  such  donations  are  hereby  authorized  to  be 
made.  If  the  board  find  for  the  remonstrants  upon  the  first  cause  of  • 
remonstrance,  the  report  shall  be  referred  back  to  the  viewers  for  cor- 
rection, or  for  a  new  report,  to  which  new  or  amended  report  remon- 
strances may  be  filed  as  before;  and  if  the  report  shall  finally  be  made 
according  to  law  the  board  shall  find  against  the  remonstrants  for  the 
first  cause  of  remonstrance.  If  the  board  find  for  the  remonstrants  v^on 
the  second  and  third  cause  of  remonstrance,  such  board  shall  modify  the 
assessments  and  equalize  the  same  and  assess  the  damage  as  justice  may 
require,  and  thus  modified  and  equalized  the  assessments  shall  stand  and 
be  adjudged  valid.  The  only  questions  that  shall  be  raised  shall  be  those 
raised  by  the  remonstrance.  If  the  assessment  upon  the  lands  of  any 
remonstrant  is  not  reduced  twenty  per  cent,  or  the  damages  claimed  by 
any  remonstrant  are  not  increased  twenty  per  cent.,  such  remonstrant 
shall  pay  all  costs  occasioned  by  such  remonstrance;  but  if  such  assess- 
ment be  reduced  more  than  twenty  per  cent.,  or  the  damages  be  increased 
more  than  twenty  per  cent.,  then  the  remonstrant  shall  recover  costs  and 
the  board  shall  apportion  such  costs  pro  rata  upon  the  lands  assessed  for 
benefits.  Such  assessments  when  confirmed  by  the  board  of  commission- 
ers, or  higher  court  on  appeal,  shall  constitute  first  and  paramount  liens 
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on  the  real  estate  respectively  assessed,  as  taxes  are  liens,  which  liens 
shall  relate  back  and  bind  the  real  estate  so  assessed  from  the  time  of 
the  filing  of  the  report.  The  auditor  shall  at  once  enter  such  assessments 
upon  the  tax  duplicate,  to  be  collected  by-  the  county  treasurer  as  state 
and  county  taxes  are  collected,  with  interest  at  six  per  cent,  per  annum, 
[in]  installments  as  hereinafter  provided,  and  the  moneys  collected  shall 
be  used  exclusively  in  payment  of  the  bonds,  costs  and  expenses  of  such 
work,  as  hereinafter  provided. 

6776.  Superintendent  of  construction. — 51.  After  the  improvement 
has  been  ordered  and  the  assessments  confirmed,  as  provided  in  the  last 
section,  the  board  of  commissioners  shall  appoint  a  competent  person  to 
superintend  the  construction  of  the  work,  who,  before  entering  upon  the 
duties  of  such  tnist,  shall  take  an  oath  or  aflSrmation  honestly,  faithfuDy 
and  impartially  to  discharge  the  duties  of  such  trust,  and  shall  execute  a 
bond,  payable  to  the  State  of  Indiana,  for  the  use  of  the  parties  interested 
therein,  in  double  the  amount  of  the  assessments,  with  surety  conditioned 
for  the  faithful  performance  of  the  duties  assigned  him,  which  bond  shall 
be  approved  by  the  board  of  commissioners.  Suit  may  be  brought  on  such 
bond  by  any  person  or  corporation  aggrieved,  and  any  judgment  ren- 
dered thereon  in  favor  of  any  person  or  corporation  shall  be  without  re- 
lief from  valuation  or  appraisement  laws  and  with  attorney's  fees. 

6777.  Superintendent's  duties — 52.  It  shall  be  the  duty  of  the  super- 
intendent charged  with  the  execution  of  the  work  provided  for  in  the 
preceding  six  sections  to  proceed  to  have  the  same  constructed  as  ordered. 
He  shall  let  the  contract  for  such  construction  as  a  whole  or  in  parcels, 
as  he  may  deem  best.  He  shall  give  notice  of  the  time  and  place  the  con- 
tract or  contracts  will  be  let,  by  publication  once  each  week  for  two  suc- 
cessive weeks  in  one  or  more  papers  published  in  the  county,  which  notice 
shall  state  the  time  within  which  the  work  is  to  be  completed,  and  the 
parcel  or  parcels  to  be  let.  Sealed  proposals  shall  be  received,  and  the 
work  let  to  the  lowest  responsible  bidder  or  bidders.  A  bond  with  surety 
executed  by  the  bidder  to  the  State  of  Indiana,  in  the  amount  of  the  bid, 
shall  accompany  each  bid.  Such  bond  shall  be  executed  by  freehold 
sureties,  at  least  one  of  whom  shall  be  a  resident  of  such  county;  or  the 
bond  may  be  secured  by  a  surety  company  to  the  approval  of  the  board. 
Suit  may  be  brought  on  such  bond  on  the  relation  of  the  superintendent 
or  that  of  any  person  having  an  interest  therein,  for  any  and  all  breaches 
thereof,  and  any  judgment  rendered  thereon  shall  be  without  relief  from 
valuation  or  appraisement  laws,  and  include  reasonable  attorney's  fees. 
If  any  person  or  persons  contracting  to  construct  the  work,  or  any  part 
thereof,  shall  fail  to  perform  the  same  according  to  the  contract,  the 
superintendent  shall  have  the  right  to  relet  the  same,  on  notice  and  after 
receiving  bids  as  on  the  first  letting,  and  deduct  from  the  contract  price 
of  the  original  contract  whatever  sum  the  last  contract  is  in  excess  of  the 
original  contract,  and  shall  also  deduct  the  expense  of  the  reletting;  and 
the  superintendent  shall  have  the  right  to  continue  the  reletting  as  above 
until  the  work  is  fully  completed. 
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6778.  Assessments — ^Payment — Issoaxice  of  bonds. — 53.  As  soon  as  the 
contract  or  contracts  are  let  for  the  construction  of  the  work  as  provided 
in  the  preceding  section,  the  superintendent  shall  assess  upon  all  the 
lands  benefited,  ratably  upon  the  amount  of  benefits  as  confirmed  and  ad- 
judged by  the  board  of  commissioners,  or  court  on  appeal,  such  sum  as 
may  be  necessary  to  pay  for  the  work  and  all  costs  and  expenses  accrued 
or  to  accrue,  not  exceeding  the  whole  benefits  adjudged  upon  any  one 
tract.  He  shall  immediately  thereafter  make  out  a  notice  stating  that 
the  work  has  been  established  by  the  board  of  commissioners,  setting  out 
also  the  several  assessments  to  the  several  tracts  of  land,  as  confirmed 
by  the  board,  or  court  on  appeal,  and  cause  such  notice  to  be  recorded  in 
the  ofiice  of  the  recorder  of  the  county.  Whenever  any  assessment  shall 
have  been  satisfied,  it  shall  be  the  duty  of  the  superintendent  to  enter 
satisfaction  of  the  lien  thereof  in  such  record ;  and  in  case  bonds  are  is- 
sued, as  hereinafter  provided,  it  shall  be  his  duty  to  enter  on  the  margin 
of  such  record  the  words  ** bonds  issued,"  which  entry  shall  have  the  ef- 
.  feet  to  transfer  the  record  of  the  lien  of  any  such  assessment  to  the  gravel 
road  duplicate  in  ofiice  of  the  county  treasurer.  Should  such  superin- 
tendent fail  to  enter  such  satisfaction,  the  board,  by  order  duly  entered, 
shall  direct  the  auditor  to  make  such  entry  of  satisfaction  in  the  record- 
er's office.  Such  superintendent  shall  be  liable  on  his  bond  to  any  person 
interested  for  such  failure  of  duty.  The  superintendent  of  construction, 
out  of  the  funds  collected  from  the  assessment  so  made  and  confirmed, 
shall  pay  all  costs  of  the  gravel  road  improvement  not  otherwise  ad- 
judged, and  all  expenses  incident  to  the  construction  of  the  work,  includ- 
ing the  reasonable  attorney's  fees  of  the  petitioner  or  petitioners  in  the 
preparation  and  presentation  of  the  petition,  the  establishment  of  the 
work  and  other  services  rendered  in  such  work,  and  also  such  other  costs 
and  expenses  as  the  board  shall  allow ;  but  no  claim  for  costs  or  expenses, 
except  payments  on  the  contract  for  constructing  the  work,  shall  be  paid 
until  such  claim  is  allowed  by  the  board.  All  costs  not  taxable  to  the  pe- 
titioner or  petitioners,  remonstrants  or  appellants,  shall,  in  the  first  in- 
stance, be  paid  out  of  the  county  treasury,  and  shall  be  refunded  to  the 
county  by  the  superintendent  of  construction  out  of  the  first  moneys  col- 
lected by  him;  next  in  order  he  shall  pay  all  awards  of  damages;  and 
thereafter  he  shall  pay  to  the  contractor  such  sums  as  shall  from  time  to 
time  become  due  under  the  terms  of  the  contract,  reserving,  however, 
twenty  per  cent,  thereof,  which  shall  be  due  and  payable  only  on  comple- 
tion and  approval  of  the  whole  work.  For  the  purpose  of  raising  funds 
for  making  such  payments,  the  superintendent  shall  collect  of  the  assess- 
ments of  benefits  adjudged  by  the  board,  such  sums  as  may  be  necessary 
therefor,  not  exceeding  the  whole  amount  of  benefits  assessed  against 
any  tract,  and  require  the  same  to  be  paid  to  him  in  installments  not  ex- 
ceeding ten  per  cent,  per  month,  at  such  times  and  places  as  he  shall  fix, 
after  thirty  days'  notice  thereof  given  by  one  publication  in  a  newspaper 
of  general  circulation  published  in  the  county.  If  any  such  assessment 
is  not  paid  in  the  amount  and  at  the  time  by  him  required,  the  superin- 
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tendent  shall  make  his  certificate  showing  the  amount  of  the  assessment 
against  any  tract,  and  the  default  in  its  payment  as  required,  and  shall 
file  the  same  with  the  auditor  of  the  county,  thereupon  the  auditor  shall 
place  such  amount,  together  with  ten  per  cent,  penalty  for  the  default, 
upon  the  tax  duplicate,  to  be  collected  as  state  and  county  taxes  are  col- 
lected, at  the  next  ensuing  date  for  semi-annual  payment  of  taxes.  If 
such  assessment  and  penalty  are  not  then  paid,  an  additional  penalty  of 
five  per  cent,  shall  be  added,  and  the  land  shall  be  sold  for  such  assess- 
ment and  penalty  with  interest  thereon  at  six  per  cent,  from  the  date  of 
last  default  to  the  date  of  sale,  as  lands  are  sold  for  the  non-payment  of 
delinquent  taxes ;  and  the  redemption  from  such  sale  may  be  had  in  the 
same  manner,  during  the  same  time  and  on  the  same  terms  as  provided 
by  law  for  the  redemption  of  lands  sold  for  delinquent  taxes.  Gravel 
road  bonds  may  be  issued  to  procure  funds  for  the  payment  of  the  cost, 
damages  and  expenses  of  the  construction  of  such  work,  and  of  the  pro- 
ceedings had  therein,  provided  the  owners  of  lands  assessed  for  benefits 
shall,  within  thirty  days  from  the  establishment  of  the  work  and  approval 
of  the  assessments  of  benefits  and  damages,  file  their  written  requests 
therefor  with  the  superintendent  of  construction.  In  such  written  re- 
quest any  such  land  owner  shall  agree  that  in  consideration  of  the  right 
to  pay  his  assessment  in  ten  yearly  installments  he  will  not  make  any  ob- 
jection to  any  illegality  or  irregularity,  if  any,  in  the  proceedings  up  to 
and  including  the  letting  of  the  contract  and  the  issuing  of  such  bonds 
and  that  he  will  pay  such  assessments  with  interest  as  the  same  become 
due.  The  filing  of  such  requests  and  the  issue  of  bonds,  if  any  there 
should  be,  shall  in  no  manner  affect  the  collection  of  assessments  from 
land  owners  and  others  assessed  for  benefits  who  have  not  filed  requests 
for  the  issue  of  bonds,  and  as  to  them  the  collection  of  the  assessments 
as  hereinbefore  provided  for  shall  be  made  as  if  no  bonds  were  issued; 
and  bonds  shall  be  issued  to  cover  only  so  much  of  the  cost,  damages  and 
expenses  of  the  work  and  of  the  proceedings  had  therein  as  is  appor- 
tioned to  the  lands  of  those  who  have  filed  requests  therefor,  and  shall  be 
liens  only  on  such  lands  and  payable  only  out  of  the  assessments  made 
thereon.  Such  apportionment  shall  be  made  as  follows:  The  superin- 
tendent of  construction  shall  carefully  ascertain  the  total  original  cost  of 
the  work,  including  all  damages  awarded  to  the  owners  of  lands  and  all 
incidental  expenses,  and  shall  apportion  such  total  cost,  damages  and  ex- 
penses to  the  several  tracts  of  land  and  parties  assessed  for  benefits,  in 
proportion  to  the  assessments  for  benefits,  not  in  any  case  exceeding  such 
benefits.  Thereupon  the  superintendent  shall  report  all  such  facts  to  the 
board  of  commissioners,  together  with  all  such  requests  for  bonds  and 
waivers  of  irregularities  by  land  owners,  which  report  and  waivere  the 
board  shall  examine,  and,  if  found  correct,  shall  approve ;  whereupon  such 
report  and  requests  and  waivers,  with  such  approval,  shall  be  entered  in 
full  in  the  order  book  of  the  board.  The  board  of  commissioners,  after 
the  entry  of  such  order,  shall  direct  the  county  auditor  to  prepare  an  as- 
sessment sheet,  or  gravel  road  duplicate,  showing  the  total  cost  appor- 
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tioned  to  all  the  parcels  of  land  for  which  the  owners  of  lands  request 
the  issue  of  bonds,  with  proper  columns  for  the  payment  of  installments 
and  interest.  And  such  auditor  shall  assess  ratably  from  year  to  year 
upon  such  lands  a  sum  sufBcient  to  pay  such  bonds  and  interest  as  they 
severally  mature.  The  first  of  such  assessments  shall  be  due  and  pay- 
able at  the  semi-annual  payment  of  taxes  next  following  the  letting  of 
the  contract,  and  the  remaining  assessments  on  the  same  day  each  year 
thereafter  for  nine  successive  years,  with  interest  at  six  per  cent,  per 
annum,  payable  semi-annually,  on  all  unpaid  assessments.  Such  assess- 
ments and  interest  shall  be  collected  by  the  county  treasurer  as  state  and 
county  taxes  are  collected,  and  shall  be  subject  to  the  same  penalties  in 
case  of  non-payment  when  due ;  and  all  laws  for  the  collection  of  delin- 
quent taxes,  and  for  the  sale  of  lands  for  taxes  and  redemption  from 
such  sale,  shall  apply  equally  to  the  collection  of  such  assessments. 
Any  land  owner  desiring  to  relieve  his  land  of  the  lien  of  such  cost 
of  gravel  road  improvement  may,  at  any  time,  pay  the  whole  amount 
of  the  unpaid  installments,  with  all  interest  due  thereon.  The  treas- 
urer shall  receipt  for  any  payment  on  such  installments,  and  mark 
such  payment  on  the  duplicate,  as  in  the  case  of  payment  of  taxes; 
and  any  such  payment  shall  be  a  release  of  the  lien  of  such  cost,  and 
of  the  assessment  for  such  work,  to  the  extent  of  such  payment.  As 
soon  as  such  duplicate  is  so  prepared,  the  board  of  commissioners  shall 
issue  the  bonds  of  the  county  to  the  amount  of  the  cost  so  placed  on 
the  duplicate  for  collection.  The  bonds  shall  be  numbered  consecutively, 
and  shall  be  in  denominations  of  one  hundred  dollars  or  any  multiple 
thereof,  except  that  one  bond  may  be  for  less  than  one  hundred  dollars. 
One-tenth  of  such  bonds,  as  near  as  may  be,  shall  fall  due  and  be 
payable  on  the  first  of  June  or  December,  as  the  case  may  be,  following 
the  next  succeeding  semiannual  payment  of  taxes;  and  one-tenth  of 
such  bonds,  as  near  as  may  be,  shall  fall  due  and  be  payable  on  the 
same  day  every  year  thereafter,  for  nine  successive  years.  All  such 
bonds  shall  bear  interest  from  the  date  of  letting  the  contract  for 
such  work  until  the  bonds  are  paid,  respectively,  at  six  per  cent,  per 
annum,  payable  semi-annually,  on  the  first  day  of  June  and  first 
day  of  December,  each  year.  They  shall  show  on  their  face  for  what 
purpose  issued;  and  shall  be  payable  out  of  collections  made  on  such 
assessments,  and  not  otherwise.  Upon  the  signing  of  such  bonds  by 
the  board  of  commissioners  and  the  attestation  thereof  by  the  county 
auditor,  they  shall  be  turned  over  to  the  county  treasurer,  who  shall 
receipt  to  the  auditor  therefor.  Thereupon  the  treasurer  shall  give 
notice,  by  publication  once  in  a  newspaper  of  general  circulation  pub- 
lished in  the  county,  and  by  posting  a  copy  of  such  [notice]  at  the 
door  of  the  court  house,  that,  at  the  office  of  such  treasurer,  on  and 
after  the  hour  of  ten  o'clock  a.  m.,  on  a  day  to  be  named,  not  lera 
than  twenty  days  thereafter,  the  treasurer  will  proceed  to  sell  such  bonds, 
at  not  less  than  the  principal  sum  named  in  such  bonds,  to  the  highest 
and  best  bidder  for  cash:     Provided,  however,  That  in  lieu  of  selling 
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such  bonds,  as  herein  provided,  the  board  of  commissioners,  by  order 
of  record  to  that  effect,  may  direct  that  the  bonds  shall  be  exchanged 
at  par  and  held  by  the  county  treasurer  for  any  unloaned  school  funds 
or  other  unused  funds  held  in  the  county  treasury;  in  which  case  the 
assessments  and  interest  collected  for  the  payment  of  such  bonds  shall 
be  paid  into  and  credited  to  the  fund  so  used  in  their  purchase.  The 
proceeds  of  such  bonds  shall  be  drawn  out  of  the  county  treasury  only 
on  the  warrant  of  the  auditor,  upon  the  certificate  of  the  superintendent, 
in  payment  of  the  cost  of  construction  of  such  work  and  the  expenses 
incident  thereto.  In  case  the  bonds  sell  at  a  premium,  the  aggregate 
amount  of  such  premium  shall  be  apportioned  pro  rata  to  the  several 
assessments  of  cost  against  the  respective  parcels  of  land ;  and  the  amount 
thus  apportioned  to  each  parcel  shall  operate  as  a  payment,  to  that  ex- 
tent, of  the  first  maturing  installment. 

See  notes  to  sections  6860,  6861,  Burns'  R.  S.  1901. 

6779.  Acceptance — Final  reports — Surplus  funds. — 54.  When  the 
work  of  graveling,  macadamizing  or  otherwise  improving  such  highway, 
as  hereinbefore  provided,  is  completed,  and  the  superintendent  shall 
certify  the  same  to  the  auditor  of  the  county,  the  board  of  commissioners 
shall  receive  the  improvement  and  provide  for  the  keeping  of  such 
road  in  repair,  as  hereinafter  required.  It  shall  be  the  duty  of  the  said 
superintendent,  within  sixty  days  after  certifying  the  completion  of 
the  improvement,  to  file  his  report  with  the  auditor,  showing  the  receipts 
and  disbursements,  accompanied  with  vouchers  for  all  disbursements, 
which  report  shall  be  submitted  by  the  auditor  to  the  board  of  com- 
missioners at  their  next  ensuing  term,  for  approval  or  rejection.  As 
soon  as  such  report  shall  have  been  approved  by  the  board  of  commis- 
sioners, the  superintendent  shall,  within  ninety  days  thereafter,  dis- 
tribute the  surplus  funds,  if  any,  remaining  in  his  hands  to  the  persons 
from  whom  the  same  was  collected,  according  to  the  several  assessments, 
and  take  vouchers  therefor ;  and  as  soon  as  he  has  completed  such  distri- 
bution he  shall  file  his  report  thereof,  accompanied  by  such  vouchers, 
with  the  board  of  commissioners,  for  approval  or  rejection,  and  when 
the  same  has  been  approved,  he  shall  be  discharged  by  order  of  the 
board.  If  for  any  reason  any  surplus  funds  remain  in  the  hands  of 
the  said  superintendent  after  having  made  distribution  the  same  shall  be 
ordered  paid  into  the  gravel  road  repair  fund,  to  be  used  only  in  the 
repair  of  the  road  for  the  construction  of  which  the  funds  were  col- 
lected. Whenever  the  owner  of  any  tract  of  land  assessed  for  the 
construction  of  any  such  road  shall  have  paid  off  such  assessments, 
it  shall  be  the  duty  of  the  auditor  to  release  and  satisfy  such  assess- 
ment lien  by  writing  the  appropriate  words  of  such  payment  and  satis- 
faction upon  the  record  where  such  assessment  appears,  and  sign  his 
official  signature  to  such  release,  with  the  date  thereof. 

6780.  Contractor — Purchase  of  materials. — 55.  Any  contractor  for  the 
construction  of  such  work,  or  any  part  thereof,  as  provided  for  in  the 
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preceding  nine  sections  of  this  act,  shall  have  the  power  to  contract  for 
and  purchase  any  materials  that  may  be  necessary  for  the  construction 
of  such  road;  and  if  such  contractor  can  not  agree  with  the  owner  of 
such  materials,  as  to  the  price  thereof,  he  may  apply  to  the  circuit 
court  of  the  county,  or  the  judge  thereof  in  vacation,  to  appoint  ap- 
praisers to  condemn  and  assess  the  value  of  such  materials  as  provided 
by  law  for  the  condemnation  of  real  estate  under  the  power  of  eminent 
domain.  The  appraisers  shall  also  assess  the  damages  that  may  accrue 
to  the  owner  of  such  materials  by  the  removing  of  the  same  through 
his  premises,  and  shall  immediately  return  their  award  to  such  circuit 
court,  or  the  judge  thereof  in  vacation;  and  such  court  or  judge  shall, 
upon  the  return  of  such  award,  on  application  of  such  contractor,  fur- 
nish him  with  a  copy  of  such  award.  Thereupon  such  contractor  shall 
enter  upon  the  lands,  either  enclosed  or  unenclosed,  and  remove  such  ma^ 
terials  as  may  be  required  to  make  a  good  road.  An  appeal  from  such 
award  by  the  owner  shall  not  prevent  the  immediate  entry  upon  the 
premises  by  the  contractor  for  the  purpose  of  taking  such  materials. 
If  the  contractor  appeal  and  the  award  be  not  reduced  ten  per  cent, 
thereof,  he  shall  pay  all  costs  occasioned  by  the  appeal;  and  if  t^e 
owner  of  the  materials  appeal  and  do  not  receive  ten  per  cent,  more 
than  the  award,  such  ovnier  shall  pay  all  the  costs  occasioned  by  the  ap- 
peal. 

6781.  Appeal,  questions  for  trial,  costs. — 56.  Any  person  who  ap- 
peared and  filed  a  remonstrance  before  the  board  of  commissioners  as 
provided  for  in  section  fifty  of  this  act,  shall  be  allowed  an  appeal 
to  the  circuit  court,  in  like  manner  as  other  appeals  are  now  allowed; 
and  on  such  appeal  the  only  question  that  shall  be  tried  in  the  circuit 
court  shall  be  the  question  raised  before  the  board  of  commissioners 
by  the  first,  second  or  third  causes  of  remonstrance,  which  questions 
shall  be  tried  by  the  court  without  a  jury.  On  such  trial  the  report 
of  the  viewers  shall  be  prima  facie  evidence  of  the  facts  therein  con- 
tained. If  more  than  one  party  appeal  all  such  appeals  shall  be  consol- 
idated and  tried  together,  and  the  rights  of  each  appellant  separately 
determined.  If  the  court  find  for  any  appellant  upon  the  first  cause 
of  remonstrance  the  report  shall  be  referred  back  to  the  viewers  for  cor- 
rection, or  for  a  new  report;  and  if  the  report  as  so  amended  is  found 
to  be  correct  it  shall  be  approved  by  the  court.  If  the  court  find  for 
any  appellant  upon  the  second  or  third  cause  for  remonstrance,  it  may 
modify  and  equalize  the  assessments  as  justice  may  require,  by  diminish- 
ing or  increasing  any  assessments  or  benefits,  or  by  giving  or  withholding, 
increasing  or  diminishing,  damages.  For  the  purpose  of  so  ruling  upon 
such  causes  of  remonstrance,  and  so  modifying  the  assessments,  all  per- 
sons or  corporations  wl;io  are  reported  as  affected,  or  whose  lands  are 
reported  as  affected,  or  who  are  named  in  the  petition  as  affected,  or  who 
have  appeared  to  the  petition,  shall  be  deemed  to  be  in  court  for 
all  purposes,  by  reason  of  such  appearance  or  by  virtue  of 
the    notices    theretofore    given     them;    and    as    thus    modified    and 
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equalized  the  assessments  shall  stand  and  be  adjudged  valid.  Sueh 
judgment  of  the  court  shall  be  final,  and  no  appeal  be  allowed  there- 
from. If  the  assessment  upon  the  lands  of  any  appellant  is  not  re- 
duced twenty  per  cent,  or  the  damages  awarded  by  the  board  of  com- 
missioners are  not  increased  twenty  per  cent.,  such  appellant  shall  pay 
all  the  costs  occasioned  by  such  appeal,  but  if  such  assessment  be  reduced 
more  than  twenty  per  cent.,  or  if  the  damages  be  increased  more  than 
twenty  per  cent.,  then  the  appellant  shall  recover  costs,  and  the  court 
shall  apportion  such  costs  pro  rata  upon  the  lands  assessed  for  benefits: 
Provided,  That  the  decision  of  the  board  of  commissioners  as  to  the 
fourth  and  fifth  causes  for  remonstrance  shall  be  final  and  no  appeal 
shall  be  allowed  therefrom:  And  provided,  further,  That  if  any  appeal 
is  taken  from  the  board  of  commissioners  to  the  circuit  court,  the 
bonds  hereinbefore  provided  for  shall  not  issue  until  after  the  final  judg- 
ment of  the  circuit  court  on  such  appeal. 

If  a  portion  of  the  persons  assessed  for  the  construction  of  a  free  gravel  road 
appeal  and  their  assessments  are  declared  void,  the  assessments  against  persons  who 
did  not  appeal  may  be  collected.    Smyth  v.  State,  158  Ind.  332. 

6782.  Error  in  proceedings. — 57.  No  person  shall  be  permitted  to 
take  advantage  of  any  error  committed  in  any  proceedings  to  lay  out, 
construct  or  improve  any  highway  under  and  by  virtue  of  this  act, 
nor  of  any  error  committed  by  the  board  of  commissioners,  or  by  the 
county  auditor,  or  by  the  engineer,  surveyor,  superintendent  or  other 
person  or  persons  in  the  proceedings  to  lay  out,  construct  or  improve 
any  such  road,  nor  for  any  informality,  error,  or  defect  apparent  in  the 
record  of  such  proceedings,  unless  the  party  complaining  is  affected 
thereby. 

6783.  Taxation  in  cities  or  towns. — 58.  When  any  highway  to  be  im- 
proved under  and  by  virtue  of  sections  fortynsix  to  fifty-BCven,  inclusive, 
of  this  act,  begins  or  terminates  in  any  city  or  town,  the  corporate  author- 
ities of  such  city  or  town  may,  on  agreement  with  the  board  of  com- 
missioners, levy  a  tax  for  the  payment  of  an  amount  not  exceeding 
one-fifth  of  the  entire  cost  of  such  improvement,  in  addition  to  any 
amount  that  may  be  assessed  upon  the  real  estate  in  such  city  or  town 
by  virtue  of  the  provisions  of  said  sections :  Provided,  That  the  entire  tax 
to  be  imposed  for  road  purposes  by  virtue  of  this  section  shall  not  in 
any  one  year  exceed  fifty  cents  on  the  one  hundred  dollars  of  taxable 
values  of  such  city  or  town. 

6784.  Into  adjoining  county. — 59.  When  it  may  be  desirable  to  con- 
tinue any  highway  improvement  contemplated  under  the  provisions 
of  the  preceding  sections  from  forty-six  to  fifty-eight,  inclusive,  into  or 
through  an  adjoining  county,  the  same  proceedings  shall  be  had  in  such 
county  as  to  petitions,  bonds,  viewers,  appraisements  and  all  other 
formalities  as  are  prescribed  in  said  sections  for  the  commencement  of  such 
improvement  in  the  first  county,  and  all  such  proceedings  shall  be  had 
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before  the  board  of  commissioners  of  the  county  in  which  such  pro- 
posed extension  is  located. 

6786.  One  mile  or  less. — 59%.  Whenever  there  shall  be  constructed 
in  any  county  of  this  state  any  public  gravel  road  or  turnpike  not  lees 
than  one  (1)  mile  in  length,  except  where  the  entire  length  of  the  road 
is  less  than  one  (1)  mile,  and  connecting  with  any  free  gravel  road 
or  terminating  at  any  town  or  city,  the  same  having  a  substantially 
graded  roadbed  not  less  than  twenty  (20)  feet  wide,  with  suitable  side 
drains,  culverts  and  bridges,  and  with  grades  not  exceeding  the  max- 
imum of  free  gravel  or  turnpike  roads  of  such  county,  and  having  placed 
thereon  not  less  than  one  (1)  yard  of  suitable  gravel  or  broken  stone 
for  every  three  (3)  feet  in  length  in  such  manner  as  to  make  a  suitable 
road  for  public  travel ;  that  on  the  written  request  to  the  board  of  com- 
missioners for  such  county,  of  not  less  than  three  (3)  freeholders  residing 
in  the  road  district  wherein  such  road  is  situated,  said  board  of  commis- 
sioners shall  make  inspection  thereof,  and  for  such  purpose  may  employ 
a  competent  engineer  to  assist  them.  If  upon  such  examination  such 
road  in  their  opinion  is  of  public  utility,  and  shall  conform  to  the  re- 
quirements herein,  they  shall  cause  an  entry  to  be  made  on  their  records 
of  such  facts,  and  also  enter  thereon  a  description  of  the  commencement 
and  terminus  thereof,  and  general  description  of  the  route  of  the 
same,  and  thereafter  such  road  shall  be  deemed  a  part  of  the  free  gravel 
or  turnpike  roads  of  such  county,  and  maintained  as  by  law  provided. 

6786.  On  county  line— Proceedings. — 60.  When  it  is  desirable  to 
make  any  gravel  or  other  highway  improvement  upon  the  boundary 
line  between  two  counties,  such  as  the  improvements  contemplated  IQ 
the  preceding  fourteen  sections,  the  petition  therefor  may  be  filed  before 
the  board  of  commissioners  of  either  county,  and  such  board  shall  direct 
the  county  auditor  to  transmit  to  the  board  of  commissioners  of  the  other 
interested  county  a  copy  of  such  petition  and  a  notice  of  the  time  and 
place  when  and  where  both  boards  shall  meet  to  act  upon  the  petition. 
Such  meeting  shall  be  held  not  less  than  twenty  days  nor  more  than 
thirty  days  from  the  date  of  the  giving  of  such  notice  and  transmitting 
of  such  copy  of  such  petition.  The  two  boards  shall  act  together  in 
all  matters  relating  to  such  improvement.  The  same  proceedings  shall 
be  had  as  near  as  may  be,  as  to  the  petition,  viewers,  assessments,  su- 
perintendent, bonds  and  all  other  matters  as  are  prescribed  in  said  fore- 
going sections  of  this  act  in  relation  to  gravel  road  and  other  like 
improvements  aforesaid  when  made  in  one  county.  Should  the  board 
of  commissioners^of  such  second  county  refuse  or  neglect  to  meet  and 
act  with  the  board  of  the  first  county,  then  said  first  board,  before 
which  the  petition  was  filed,  may  proceed  to  make  the  improvement 
on  such  boundary  line,  as  if  the  highway  were  wholly  in  the  first 
county,  and  shall  have  power  to  make  all  assessments  on  lands  within 
two  miles  on  each  side  of  such  line;  and  such  first  county  shall  have 
a  claim  upon  such  second  county  for  one-half  of  all  necessary  expenses 
paid  out  of  the  treasury  of  the  first  county  in  relation  to  such  worTc, 
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which  claim  may  be  collected  from  the  second  county  as  any  other  claim 
due  from  one  county  to  another.  Whenever  a  petition  for  any  such  im- 
provement of  a  highway  on  the  boundary  between  this  state 
and  any  other  state  is  filed  before  the  board  of  commissioners  of  any 
county  adjoining  such  other  state,  such  board  of  commissioners  and  the 
other  proper  officers  of  such  county  shall  have  authority  to  unite  with 
the  proper  officers  of  any  adjoining  county  in  such  other  state  in  the 
doing  of  such  work,  in  accordance,  so  far  as  may  be,  with  the  proceed- 
ings herein  authorized  when  the  highway  is  on  the  boundary  line  between 
two  counties:  Provided^  That  the  adjoining  county  or  counties  in  such 
other  state  shall  pay  one-half  of  all  expenses  and  assessments  for  the  con- 
struction of  such  improvement  and  shall  thereafter  keep  one-half  of  such 
highway  in  repair.  The  commissioners  and  other  proper  officers  in  such 
adjoining  county  in  this  state  are  given  full  power  to  enter  into  any 
equitable  contract  with  the  proper  authorities  in  such  adjoining  county 
or  counties  in  such  other  state  to  do  such  work  and  keep  up  such  re- 
pairs in  accordance  with  the  laws  of  this  state  for  making  and  keeping 
up  such  improvements  in  any  county  of  this  state,  so  far  as  the  same 
can  be  made  applicable. 

See  sections  6816-6822  for  roads  on  county  lines. 

The  act  of  1880,  sections  6792-6812,  Bums'  R.  S.  1001,  providing  for  the  ccmstruc- 
tion  of  gravel  roads  or  turnpikes  on  county  lines,  was  not  repealed  by  the  act  of 
1899,  sections  6914-6923,  Burns'  R.  S.  1901,  on  the  same  subject  Sefton  v.  Board, 
160  Ind.  367. 

6787.  Free  of  toll— Township  road  funds.— 61.  All  highways  im- 
proved under  the  provisions  of  sections  forty-six  to  sixty,  inclusive,  of  this 
act  shall  be  free  of  toll.  Nothing  in  said  sections  shall  be  so  understood 
849  to  prevent  township  trustees  from  grading,  graveling,  macadamizing 
or  otherwise  improving  the  highways  in  their  several  townships  and 
paying  for  the  same  out  of  the  road  funds  of  such  townships. 

GRAVEL  ROADS   BT  TAXATIOK. 

6788.  Township  construction — ^Taxation. — 62.  The  boards  of  com- 
missioners of  the  several  counties  of  the  state  of  Indiana  are  hereby 
authorized  and  empowered  to  lay  out,  establish  and  cause  to  be  graded, 
drained  and  paved  with  stone,  gravel  or  other  road  paving  material 
any  new  highway  or  part  of  a  highway  in  any  township  in  said  state,  or 
on  the  line  dividing  any  two  or  more  townships  in  any  county  in  this  state, 
or  to  cause  to  be  graded,  drained  and  improved  in  like  manner  any  public 
highway  already  established  in  any  such  township  or  on  the  line  dividing 
any  two  or  more  of  such  townships,  in  the  manner  and  upon  the  conditions 
hereinafter  prescribed. 

The  act  of  1803,  as  amended  hy  the  act  of  1895,  providrng  for  the  construction  of 
free  gravel  roads  does  not  violate  any  of  the  provisions  of  the  construction  concerning 
taxation.    Tx)we  v.  Board,  156  Ind.  163. 
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Boards  of  commissioners  had  jurisdiction  under  the  act  of  1893,  as  amended  by 
the  act  of  1806,  to  construct  free  gravel  roads  through  incorporated  towns  and  cities 
of  less  than  30,000  inhabitants.     Lowe  v.  Board,  156  Ind.   103. 

Boards  of  county  commissioners  have  power  to  improve  roads  already  established, 
and  to  establish  and  improve  new  roads  in  the  same  proceeding.  Brown  v.  Miller, 
162  Ind   684. 

6789.  Petition— Notice. — 63.  Whenever  a  petition  signed  by  fifty  or 
more  freeholders  and  voters  of  any  township  in  any  county  in  this  state, 
includes  any  incorporated  town  or  city  in  such  township  having  a 
population  of  less  than  thirty  thousand  inhabitants,  praying  that  any 
public  highway  or  highways  within  such  townships  shaU  be  laid  out, 
established  and  improved  by  grading,  draining  and  paving  with  stone, 
gravel  or  other  road  paving  material,  or  that  any  public  highway,  or 
highways,  or  any  part  of  any  public  highway,  or  highways,  already 
established,  shall  be  graded,  drained  and  paved  with  stone,  gravel  or 
other  road-paving  material,  or  by  fifty  or  more  freeholders  and  voters 
of  two  or  more  townships  in  such  county  praying  that  a  public  highway 
shall  be  laid  out,  graded,  drained  and  paved  on  a  line  dividing  such  town- 
ships, or  that  a  highway  on  such  line  shall  be  graded,  drained  and  paved, 
shall  be  addressed  to  the  board  of  commissioners  of  the  county  in  which 
such  township  or  townships  are  located,  and  filed  in  the  office  of  the 
auditor  of  such  county,  it  shall  be  the  duty  of  such  auditor  to  cause 
to  be  published  in  a  weekly  newspaper  of  general  circulation,  printed  and 
published  in  said  county,  and  to  be  posted  in  not  less  than  three  public 
places  within  each  of  the  townships  named  in  such  petition,  and  at 
the  door  of  the  court  house  of  such  county,  a  notice  setting  forth  a  copy 
of  such  petition,  and  the  day  upon  which  the  same  will  be  presented 
to  such  board  of  commissioners. 

See  notes  to  section  6899,  Bums'  R.  S.  1901. 

This  act  supersedes  the  act  of  March  11,  1901,  sections  6899-6913,  Bums'  R.  S. 
1901,  and  the  amendments  of  1903  to  such  act,  Acts  1903,  pp.  263,  294,  relating  to 
the  construction  of  free  gravel  roads. 

Petitions  for  the  construction  of  free  gravel  roads  need  be  signed  only  by  fifty 
freeholders  residing  in  contiguous  townships  through  which  the  roads  are  to  run, 
and  separate  petitions  may  be  signed  and  filed  as  one  petition.  Brown  v.  Miller, 
162  Ind.  684. 

Petitions  for  the  construction  of  free  gravel  roads  can  only  be  amended  by  leave 
of  the  county  commissioners.     Pruden  v.  Board,  166  Ind.  326. 

6790.  Contents  of  petition. — 64.  The  petition  herein  contemplated 
shall  set  forth  the  beginning,  course  and  termination  of  each  new  high- 
way or  part  of  highway  sought  to  be  laid  out,  established,  graded,  drained 
and  paved,  and  the  beginning  and  termination  and  a  general  description 
of  each  public  highway  sought  to  be  graded,  drained  and  paved,  together 
with  a  recommend'ation  of  the  width  of  each  such  highway  and  of  the 
character  of  the  improvement  to  be  made,  and  such  petition  majr  in- 
clude one  or  more  of  such  highways  at  the  option  of  the  petitioners. 
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6791.  Presentation  to  commissioners. — 65.  Upon  the  filing  of  such 
petition  the  auditor  shall  designate  by  endorsement  thereon  the  day  in  a 
regular  session  of  such  board  of  commissioners,  not  more  than  thirty 
days  thereafter,  upon  which  the  same  shall  be  presented  to  such  board, 
and  the  notice  herein  prescribed  shall  be  signed  by  such  auditor  and 
published  for  two  consecutive  weeks  in  such  newspaper,  and  posted  not 
less  than  fifteen  days,  before  the  day  so  designated  by  the  auditor. 

6792.  Hearing,  proof,  engineer,  viewers. — 66.  On  the  day  so  desig- 
nated, by  such  auditor,  the  petitioners  may  make  proof  of  the  publica- 
tion and  posting  of  such  notices  and  present  such  petition  to  such  board 
of  commissioners,  and  any  taxpayer  of  any  township  named  in  such  peti- 
tion, or  on  any  person  or  corporation  whose  lands  or  property  will  be 
affected  by  the  work  therein  prayed  for,  may  file  in  writing  his  ob- 
jections to  the  form  or  sufficiency  of  such  petition,  and  in  the  event 
that  such  board  shall  deem  such  petition  to  be  deficient  in  form,  or 
insufficient  in  substance,  .the  petitioners  shall  be  permitted  to  amend 
the  same,  but  if  such  petition  be  not  amended  in  such  manner  as  to  be 
in  due  form  and  sufficient,  it  shall  be  dismissed  at  the  cost  of  the  peti- 
tioners. If  on  the  other  hand  such  petition  shall  be  adjudged  by  the 
board  to  be  in  due  form  and  sufficient,  either  in  the  first  instance  or  after 
the  same  has  been  amended,  such  board  of  commissioners  shall  make  an 
order  causing  such  petition  to  be  spread  of  record  and  referring  the 
matter  therein  prayed  for  to  a  competent  civil  engineer  to  be  appointed 
by  such  board  and  two  viewers,  each  of  whom  shall  be  a  responsible 
freeholder  and  voter  of  such  county,  and  not  a  resident  of,  nor  the  owner 
of  taxable  property  in  any  township  named  in  such  petition. 

6793.  Engineer  and  viewers — Oath— Bond. — 67.  Such  engineer  and 
viewers  shall  meet  at  a  time  and  place  to  be  designated  by  such  board 
of  commissioners,  within  ten  days  after  their  appointment,  and  shall 
each  take  and  subscribe  an  oath  faithfully  and  impartially  to  discharge 
his  duties,  and  such  engineer  shall  execute,  and  file  with  such  auditor, 
his  bond,  with  good  and  sufficient  sureties  to  the  approval  of  such 
auditor,  payable  to  the  state  of  Indiana,  in  a  penal  sum  of  five  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  his  duties  as  such  en- 
gineer, which  bond  may  be  put  in  suit  by  any  person  or  corporation  whose 
])roperty  shall  be  injured  or  damaged  by  any  wrongful  act  or  negli- 
gence of  such  engineer. 

6794.  Duties  of  engineer  and  viewers— Report — ^Profile. — 68.  When 
such  engineer  and  viewers  shall  have  taken  the  oath,  and  such  surveyor 
has  executed  the  bond,  herein  prescribed,  they  shall  proceed,  without 
delay,  to  view  and  make  all  needful  surveys  of  the  road  or  roads 
mentioned  in  the  petition,  and  shall  determine 

(a)  Whether  any  proposed  new  highway  or  part  of  highway  described 
in  the  petition  will  be  of  public  utility; 

(b)  In  respect  to  each  separate  highway  or  part  of  highway  named 
in  the  petition,  whether  it  will  be  of  public  utility  to  grade,  drain  and 
pave  the  same  as  therein  prayed; 


Digitized  by 


Google 


837  GRAVEL  B0AD8  BY  TAXATION.  §  6795 

(c)  The  width  of  each  highway  or  part  of  highway  to  be  established 
or  improved; 

(d)  The  character  of  the  improvement,  including  the  grading,  drain- 
ing and  paving,  to  be  made  of  each  highway  mentioned  in  the  petition, 
which  they  shall  find  to  be  of  public  utility,  together  with  complete 
plans  and  specifications  of  each  such  improvement  and  of  all  bridges, 
culverts  and  waterways  required  therein ; 

(e)  The  estimated  cost  of  each  improvement  to  be  made. 

And  on  a  day  to  be  designated  by  such  board  of  commissioners,  in  the 
order  appointing  them,  said  engineer  and  viewers,  unless  the  time 
therefor  shall  have  been  extended  by  an  order  of  said  board,  shall  file 
in  the  oflSce  of  said  auditor  their  report  in  writing,  signed  by  each  of 
them,  setting  forth  their  determination  in  said  matter  in  respect  to 
each  highway  or  proposed  highway  mentioned  in  the  petition,  including 
an  accurate  description  of  each  new  highway  to  be  laid  out,  established, 
graded,  drained  and  paved,  and  of  each  public  highway  to  be  graded, 
drained  and  paved,  together  with  their  recommendations  in  re- 
spect to  the  paving  materials  to  be  used  in  each  instance  and  com- 
plete plans  and  specification  for  each  improvement  to  be  made,  and 
the  estimated  cost  of  each  such  improvement,  and  such  report  shall 
be  accompanied  by  an  accurate  profile  of  each  highway  or  part  of  high- 
way to  be  improved,  showing  by  proper  lines  and  figures  the  elevation 
thereof  at  each  one  hundred  feet  of  its  length  and  the  changes  to  be  made 
therein  by  excavation  or  filling,  which  profile  shall  be  made  by  the 
engineer. 

6796.  Assessment  of  damages — Claims. — 69.  The  report  and  profile 
of  the  engineer  and  viewers  shall  remain  in  the  ofiice  of  such  auditor, 
open  to  the  inspection  of  every  person  interested  therein  and  of  his 
agents  and  attorneys  for  at  least  ten  days,  and  during  such  fime  said 
viewers  shall  assess  such  damages  as  shall  be  justly  due  to  any  infant, 
idiot  or  person  of  unsound  mind,  and  to  any  other  person  or  corpora- 
tion making  written  claim  therefor,  on  account  of  the  appropriation 
of  or  injury  to  his  property  by  the  laying  out  and  establishment  of 
any  such  new  highway  or  any  improvement  of  any  highway  prescribed 
in  such  report.  At  the  next  regular  session  of  such  board  of  com- 
missioners, after  the  expiration  of  said  ten  days,  said  viewers  shall 
make  to  said  board  their  supplemental  report  in  writing,  setting  forth 
th«  sums  allowed  as  damages  to  each  infant,  idiot  or  person  of  unsound 
mind,  and  the  sum  allowed  as  damages  to  each  other  person  or  corpora- 
tion making  written  claim  therefor  as  herein  prescribed,  together  with  a 
description  of  the  property  in  each  case  on  account  of  which  such  dam- 
ages have  been  allowed.  No  damages  shall  be  allowed  to  or  recovered 
by  any  person  other  than  an  infant,  idiot  or  persons  of  unsound  mind, 
unless  claim  therefor  shall  have  been  made  by  him  to  such  viewers 
before  the  filing  of  such  supplemental  report.  Every  person  or  corpora- 
tion who  has  made  such  written  claim  for  damages,  and  every  infant,  idiot 
or  person  of  unsound  mind  or  his  guardian,  who  shall  be  dissatisfied 
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in  respect  to  the  action  of  such  viewers  in  respect  to  his  claim  or  in 
respect  to  the  damages  allowed  to  him,  may  except  to  such  supplemental 
report  in  writing  on  that  account  at  the  session  at  which  the  same  is 
filed,  whereupon  such  board  of  commissioners  shall  appoint  three  other 
viewers  to  reconsider  the  same,  which  viewers  shall  take  and  subscribe 
an  oath  faithfully  to  discharge  their  duties,  and  shall  examine  the  lands 
or  property  claimed  to  be  affected  and  assess  such  damages  in  each 
case  as  they  deem  to  be  just  and  reasonable,  and  make  report  of  their 
doings  in  writing  to  said  board.  The  board  shall  cause  said  supple- 
mental report  and  the  report  of  such  additional  viewers  to  be  spread  of 
record,  and  in  event  that  the  road  or  improvement  on  account  of  which 
such  damages  are  allowed  shall  be  finally  established  and  ordered  to 
be  constructed,  such  damages  shall  be  paid  out  of  the  proceeds  of  the 
sale  of  the  bonds  hereinafter  authorized :  Provided,  That  if  the  amount 
of  damages  awarded  by  the  reviewers  is  not  10  per  cent,  greater  than 
the  amount  assessed  by  the  reviewers,  the  claimant  shall  pay  all  costs 
made  by  said  reviewers. 

6796.  Order  for  election— When  made— Notice. — ^70.  When  all  mat- 
ters in  respect  to  damages  have  been  determined  finally  as  hereinbefore 
provided,  such  board  of  commissioners  shall  examine  th6  reports  and 
profile  made  by  engineer  and  viewers  and  if  they  find  and  adjudge 
the  same  to  be  in  due  form  and  sufficient,  they  shall  make  an  order 
requiring  the  auditor  to  give  notice  by  publication  for  three  consec- 
utive weeks  in  a  weekly  newspaper  of  general  circulation,  printed  and 
published  in  said  county,  that  on  a  day  to  be  named  by  the  board  the 
polls  will  be  opened  at  the  several  voting  places  in  each  township  named 
in  the  petition  and  report  for  the  purpose  of  taking  the  votes  of  the 
legal  voters  thereof  upon  whether  the  proposed  new  highway  or  high- 
ways named  in  the  petition  and  report  shall  be  laid  out,  established, 
graded,  drained  and  paved,  or  the  public  highway  or  highways  named 
therein  shall  be  graded,  drained  and  paved,  and  that  said  petition  and 
report  and  all  records  and  matters  pertaining  to  said  matters  may  be 
found  at  the  office  of  said  auditor,  and  the  auditor  shall  publish  such 
notice  as  required  by  the  order:  Provided,  That  said  publication  shall 
contain  the  report  of  the  viewers  and  engineer,  excepting  the  plats  and 
profiles:  And  provided  further,  That  if  any  petition  filed  as  provided  in 
section  62  of  this  act  calls  for  the  building  or  improvement  of  a  road 
less  than  three  miles  in  length  connecting  at  each  end  with  an  improved 
free  gravel  or  macadamized  road  either  within  said  township  or  townships 
or  at  the  boundaries  thereof,  the  board  of  county  commissioners  may  in 
their  discretion,  if  they  find  said  petition  otherwise  complies  with  this 
act,  establish  and  order  the  construction  of  said  road  without  submit- 
ting the  question  of  building  the  same  to  an  election  of  the  voters  of  the 
township  or  townships  concerned,  and  when  said  board  shall  so  decide 
they  shall  proceed  to  have  said  road  constructed  in  all  other  respects 
as  if  submitted  to  an  election  and  voted  as  hereinafter  provided. 

6797.  Opening  of  polls — ^Bules — ^Ballot — Canvass  of  vote. — ^71.    On 
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the  day  named  in  said  notice  such  polls  shell  be  opened  and  the  votes 
of  the  legal  voters  shall  be  taken  upon  the  matters  named  therein,  and 
such  election  shall  be  governed  in  all  respects  by  the  general  laws  of  this 
state  concerning  elections  in  so  far  as  the  same  are  applicable.  The 
board  of  election  commissioners  for  such  election  shall  consist  of  the 
auditor  and  two  commissioners  to  be  appointed  by  the  board  of  commis- 
sioners, and  they  shall  prepare  and  cause  to  be  printed  the  ballots  there- 
for and  distribute  the  same  in  the  manner  required  by  law.  The  ballots 
shall  set  forth  a  description  of  each  highway  and  proposed  highway  in 
question,  and  following  the  description  in  each  instance  there  shall  be 
printed  two  squares  and  words  as  follows : 

ESI    For  the  road. 


I  NO  I    Against  the  road. 


Each  voter  desiring  to  vote  for  the  establishment  or  improvement  of 
any  such  road  shall  mark  a  cross  with  a  blue  pencil  in  the  square  con- 
taining the  word  **Yes,''  and  each  voter  desiring  to  vote  against  such 
establishment  or  improvement  shall  mark  such  cross  in  the  square  con- 
taining the  word  **No."  The  votes  cast  at  such  election  shall  be  can- 
vassed at  the  office  of  such  auditor  on  the  Thursday  next  following 
the  election,  and  a  certificate  of  the  votes  cast  for  and  against  each 
road  or  improvement,  signed  by  the  inspectors,  shall  be  filed  with  said 
auditor  and  by  him  shall  be  submitted  to  the  board  of  commissioners 
at  their  next  session.  If  a  majority  of  the  votes  cast  at  any  such  elec- 
tion be  found  to  be  in  favor  of  the  establishment  and  imiprovement,  or 
improvement  of  any  such  road  or  proposed  road,  the  board  of  commis- 
sioners shall  make  an  order  establishing  such  road  or  work  and  requiring 
the  same  to  be  laid  out,  established,  graded,  drained  and  paved,  or  graded, 
drained  and  paved,  as  the  case  may  be,  in  accordance  with  the  terms 
of  the  report  and  the  plans  and  specifications  and  profile  therefor. 

See  notes  to  section  6899,  Burns*  R.  S.  1901. 

The  statute  providing  for  the  contest  of  the  election  of  persons  to  office,  does  not 
apply  to  the  contest  of  an  election  on  the  question  of  building  a  gravel  road.  Strebin 
V.  Lavengood,  163  Ind.  478. 

6798.    Separate  roads— Petition— Voting  on  whole— Town  or  city.— 72. 

If  all  of  the  roads  described  in  the  report  of  the  engineer  and  viewers 
are  connected  with  each  other  so  as  to  form  one  system,  the  whole  may 
be  voted  upon  as  one  road,  if  the  petitioners  so  pray  in  their  petition. 
If  two  or  more  petitions  respecting  roads  in  the  same  township  shall 
be  pending  at  the  same  time,  they  shall  be  voted  upon  at  the  same  election. 
No  street  in  any  incorporated  town  or  city  shall  be  improved  under 
the  proviisions  of  this  act  without  the  consent  of  the  trustees  of  said 
town  or  the  common  council  of  such  city,  by  resolution  duly  adopted, 
a  certified  copy  of  which  resolution  shall  be  filed  in  the  office  of  such 
auditor  and  entered  upon  the  records  of  such  board  before  such  improve- 
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ments  shall  be  ordered.  After  any  street  shall  have  been  improved  here- 
under, the  trustees  of  such  town  or  the  common  council  of  such  city 
shall  have  control  of  the  same  and  shall  maintain  the  same  in  repair. 

See  note  to  Bection  6900,  BurnB*  R.  S.  1901. 

If  separate  petitions  are  presented  to  a  county  board  at  the  same  time  for  the 
improvement  of  roads,  and  the  roads  described  in  the  petitions  are  not  exactly  alike, 
it  is  error  for  the  board  to  consolidate  such  petitions  and  submit  the  same  to  the 
voters  in  such  a  manner  that  the  voters  can  not  vote  in  favor  of  or  against  aU  the 
roads  described  in  each  petition  as  a  unit.     Pruden  v.  Board,  156  Ind.  325. 

How  and  when  parties  may  contest  the  correctness  of  the  returns  made  of  the 
result  of  an  election  on  the  question  of  building  gravel  roads,  and  practice  in  such 
cases.     Strebin  v.  Lavengood,  163  Ind.  478. 

6799.  Notice  to  bidders. — ^73.  When  any  such  highway  or  part  of 
highway  shall  have  been  ordered  to  be  laid  out,  established,  graded, 
drained  and  paved,  as  herein  provided,  or  any  public  highway  or  part 
thereof,  shall  have  been  ordered  to  be  graded,  drained  and 
paved,  as  herein  provided,  it  shall  be  the  duty  of  the  board 
of  commissioners  to  make  an  order  requiring  the  auditor  to  give 
notice  by  publication  one  time  in  a  daily  newspaper  of  general  circula- 
tion throughout  this  state,  published  at  Indianapolis,  and  by  publication 
for  three  consecutive  weeks  in  a  weekly  newspaper  of  general  circulation 
printed  and  published  in  the  county,  that  on  a  day  to  be  named  by 
such  board  in  such  order,  sealed  proposals  will  be  received  by  said  board 
for  the  making  of  said  improvements  in  accordance  with  said  profile 
and  report  and  the  plans  and  specifications  therein  set  forth.  If  there 
be  more  roads  than  one  the  notice  shall  relate  to  all.  The  auditor  shall 
give  the  notices  as  ordered,  and  the  notice  to  be  published  at  Indian- 
apolis shall  be  published  at  least  two  weeks  before  the  day  named 
therein.  If  the  board  deems  it  advisable,  it  may  require  similar  notices 
to  be  posted  at  public  places  in  the  township  in  which  the  road  or 
roads  are  located. 

See  note  to  section  6901,  Bums'  R.  S.  1901. 

6800.  Contract — ^Bond  by  bidder. — ^74.  On  the  day  and  at  the  time 
and  place  named  in  the  notices  the  board  shall  convene  in  session 
and  shall  receive  all  sealed  proposals  tendered  and  shall  open  the 
same  in  the  presence  of  the  bidders  and  shall  let  the  contract  for  the  con- 
struction of  such  road  or  improvement  to  the  lowest  responsible  bidder 
therefor,  but  no  contract  shall  be  let  for  a  bid  higher  than  the  estimates 
made  by  the  viewers :  Provided,  That  with  his  proposal  such  bidder  shall 
submit  his  bond,  payable  to  the  state  of  Indiana,  in  a  penal  sum  equal 
to  double  the  sum  of  his  proposal,  with  good  and  suflScient  sureties 
to  the  approval  of  the  board,  conditioned  for  the  faithful  performance 
of  the  work  in  accordance  with  the  profile  and  report  and  the  plans 
and  specifications  therein  set  forth,  which  bond  shall  be  for  the  benefit 
of  any  person  or  corporation  who  shall  suffer  loss  or  damage  by  reason 
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of  any  failure  or  neglect  of  such  bidder  to  enter  into  a  proper  contract 
to  perform  such  work  or  to  carry  out  the  same  in  any  particular,  or 
to  pay  for  any  labor  or  material  therefor  that  shall  have  been  furnished 
either  to  him  or  to  any  sub-contractor,  agent  or  superintendent  under 
him.  If  the  proposal  includes  more  than  one  highway  or  improvement 
one  bond  covering  all  shall  be  suflScient. 

See  notes  to  section  6902,  Burns'  R.  S.  1001. 

The  letting  of  a  contract  for  the  construction  of  a  free  gravel  road  can  not  be 
enjoined  because  of  irregularities  in  the  election.     Board  v.  Conner.   155  Ind.  484. 

[Acts   1905,  p.  489.  In  force  March  7,  1905.] 

6801.  No  bids,  new  estimate,  notice,  contract. — 1.  That  whenever  in 
the  past  or  hereafter,  the  qualified  electors  of  any  township  or  townships, 
including  towns  or  cities^  in  said  township  or  townships  of  less  than 
thirty  thousand  inhabitants,  have  voted,  or  may  vote,  for  the  improve- 
ment by  grading,  graveling,  paving  with  stone  or  other  paving  or  mac- 
adamizing material,  any  road  or  roads  in  said  township  or  townships 
under  any  law  of  this  state,  and  the  board  of  county  commissioners 
of  the  county  wherein  said  road  or  roads  are  situated,  have  advertised 
according  to  law  for  bids  for  the  construction  of  said  road  or  roads, 
and  have  received  no  bids  for  the  construction  of  said  road  or  roads, 
and  the  said  board  of  commissioners  find,  after  investigation,  that  the 
cause  of  receiving  no  bids  for  said  roads,  is  that  the  estimate  of  the 
cost  of  the  construction  of  said  road  or  roads  as  made  by  the  viewers 
%nd  engineer  of  said  road  or  roads  to  be  less  than  the  cost  of  procunnfir 
the  same  to  be  constructed,  said  board  of  commissioners  may  appoint 
an  engineer  and  two  viewers,  having  the  qualifications  provided  by  the 
statute  under  which  the  roads  have  been  voted,  to  prepare  an  estimate 
of  the  cost  of  the  construction  of  the  same,  and  report  the  same  to  the 
board  of  commissioners.  If  the  board  of  commissioners  approve  of  said 
estimate,  the  same  shall  be  entered  of  record  and  the  board  of  com- 
missioners shall  then  give  notice  by  publication  for  two  (2)  weeks  in  a 
weekly  newspaper  published  in  said  county  to  the  voters  of  the  town- 
ship or  townships  wherein  the  road  or  roads  are  situate  of  said  new  esti- 
mate and  the  amount  thereof,  and  if  within  twenty  (20)  days  thereafter 
a  remonstrance  is  filed  with  the  auditor  of  the  county  signed  by  a 
majority  of  the  legal  voters  of  the  township  or  townships  wherein  the 
roads  are  situate,  the  said  proceedings  shall  end,  but  if  no  such  remon- 
strance is  filed,  the  said  estimate  shall  thenceforth  be  the  estimate 
for  said  road  or  roads,  and  shall  be  taken  and  considered  and  be  a 
part  of  the  original  report  of  engineer  and  viewers  of  said  road  or  roads. 
Said  board  of  commissioners  shall  then  proceed  to  advertise  and  let 
the  contract  for  the  construction  of  said  roads  as  provided  by  law. 

[Acts  1905,  p.  521.     In  force  April  15,  1905.] 

6802.  Bonds — ^Interest. — 75.  For  the  purpose  of  raising  money  to 
pay  for  construction  the  board  of  commissioners  shall  issue  the  bonds 
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of  the  county  not  to  exceed  in  amount  the  contract  price  and  all  ex- 
penses incurred  and  damages  allowed  prior  to  the  letting  of  the  contract 
and  a  sum  sufficient  to  pay  the  per  diem  of  the  engineer  and  super- 
intendent hereinafter  provided  for  during  the  construction  of  the  work 
in  denominations  not  less  than  fifty  dollars  ($50.00)  each  in  forty  (40) 
equal  series,  the  first  series  payable  in  six  (6)  months,  the  second  series 
in  one  year,  the  third  series  in  one  year  and  six  months,  the  fourth 
series  in  two  years,  the  fifth  series  in  two  years  and  six  months,  the 
sixth  series  in  three  years,  the  seventh  series  in  three  years  and  six 
months,  the  eighth  series  in  four  years,  the  ninth  series  in  tour  years  and 
six  months,  the  tenth  series  in  five  years,  the  eleventh  series  in  five  years 
and  six  months,  the  twelfth  series  in  six  years,  the  thirteenth  series  in 
six  years  and  six  months,  the  fourteenth  series  in  seven  years,  the  fif- 
teenth series  in  seven  years  and  six  months,  the  sixteenth  series  in  eight 
years,  the  seventeenth  series  in  eight  years  and  six  months,  the  eighteenth 
series  in  nine  years,  the  nineteenth  series  in  nine  years  and  six  months, 
the  twentieth  series  in  ten  years,  the  twenty-first  series  in  ten  years 
and  six  months,  the  twenty-second  series  in  eleven  years,  the  twenty- 
third  series  in  eleven  years  and  six  months,  the  twenty-fourth  series  in 
twelve  years,  the  twenty-fifth  series  in  twelve  years  and  six  months, 
the  twenty-sixth  series  in  thirteen  years,  the  twenty-seventh  series  in 
thirteen  years  and  six  months,  the  twenty-eighth  series  in  fourteen  years, 
the  twenty-ninth  series  in  fourteen  years  and  six  months,  the  thirtieth 
series  in  fifteen  years,  the  thirty-first  series  in  fifteen  years  and  six 
months,  the  thirty-second  series  in  sixteen  years,  the  thirty-third  series 
in  sixteen  years  and  six  months,  the  thirty-fourth  series  in  seventeen 
years,  the  thirty-fifth  series  in  seventeen  years  and  six  months,  the  thirty- 
sixth  series  in  eighteen  years,  the  thirty-seventh  series  in  eighteen  years 
and  six  months,  the  thirty-eighth  series  in  nineteen  years,  the  thirty- 
ninth  series  in  nineteen  years  and  six  months,  the  fortieth  series  in 
twenty  years  from  the  15th  day  of  November  or  the  15th  day  of  May,  as 
the  case  may  be,  after  the  date  of  their  issue,  said  bonds  bearing  interest 
not  higher  than  four  and  one-half  per  cent,  per  annum,  and  the  principal 
and  interest  thereon  both  to  be  paid  semi-annually  on  the  15th  day 
of  November  and  the  15th  day  of  May:  Provided,  That  the  petitioners 
for  the  improvement  of  any  road  or  roads,  as  in  this  act  provided, 
may,  in  their  petition,  ask  that  the  issue  of  bonds  to  be  issued  and 
sold  to  raise  moneys  to  pay  for  such  improvement  be  issued  in  series, 
payable  in  not  less  than  ten  years  and  not  to  exceed  twenty  years  in 
the  denominations  named  in  this  act,  as  the  petitioners  may  designate 
in  their  petition,  and  the  board  of  county  commissioners  shall  issue  the 
bonds  for  such  improvement  in  compliance  with  the  request  of  such 
petitioners :  Provided,  further,  If  the  petitioners  in  any  such  petition  fail 
to  ask  for  any  certain  term  of  years  in  which  such  bonds  shall  be  pay- 
able, then  in  case  of  such  failure  the  board  of  county  commissioners  shall 
designate  and  determine  the  term  of  years  for  which  such  bonds  shall 
issue  and  be  payable.    Such  term  to  be  not  less  than  ten,  nor  more  than 
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twenty  years.  The  county  treasurer  shall  sell  bonds  at  not  less  than  their 
face  value,  and  the  proceeds  shall  be  kept  as  a  separate  and  specific 
fund  to  pay  for  the  construction  of  the  particular  road  or  roads  for  which 
they  were  issued,  and  shall  be  paid  by  him  to  the  contractor  upon  warrant 
of  the  auditor,  as  directed  by  the  board  of  commissioners.  The  com- 
missioners shall  order  the  same  to  be  paid  in  such  amount  and  at  such 
times  as  they  may  agree,  but  no  payment  shall  be  made  by  the  commis- 
sioners for  more  than  eighty  (80)  per  cent,  of  the  engineer's  estimate 
of  work  done  by  the  contractor,  nor  shall  the  whole  amount  of  the 
contract  be  paid  until  the  road  shall  have  been  received  as  completed 
by  the  board  of  county  commissioners. 

See  notes  to  section  6904,  Burns'  R.  S.  1001. 

Bonds  issued  by  county  commissioners  to  raise  means  to  pay  for  constructing  free 
gravel  roads  do  not  constitute  debts  against  the  county,  but  against  the  taxpayers  in 
the  taxing  district  liable  to  assessment.    Deitrick  v.  Board,  28  App.  83. 

If  bonds  are  issued  for  the  full  amount  for  which  a  contractor  agrees  to  construct 
a  gravel  road,  and  such  contractor  performs  extra  work,  he  can  not  compel  the 
county  board  to  issue  bonds  covering  such  work.    Deitrick  v.  Board,  28  App.  83. 

6803.  Tax  to  pay  bonds. — 76.  For  the  purpose  of  raising  money  to 
meet  said  bonds  and  interest  thereon,  the  board  of  commissioners  shall 
annually  thereafter,  ait  the  time  the  general  tax  levy  is  made,  levy  a 
special  tax  upon  the  property  of  the  township  or  townships,  including 
the  towns  and  cities,  if  such  there  be,  of  less  than  thirty  thousand  (30,000) 
inhabitants,  in  such  manner  as  to  meet  the  principal  and  interest  of  said 
bonds  as  they  become  due,  and  such  tax  shall  be  collected  as  other 
taxes,  and  shall  be  applied  to  the  payment  of  such  bonds  and  interest. 
If  the  road  or  section  thereof  so  constructed  runs  into  or  through  two  or 
more  townships,  the  amount  paid  thereof  [thereon]  shall  be  divided  and 
charged  upon  the  property  of  each  township,  in  the  same  ratio  that 
the  assessed  valuation  of  all  the  property  in  each  township  bears  to  the 
assessed  valuation  of  all  of  the  property  in  all  of  the  townships  through 
which  the  said  road  or  roads  runs,  and  said  special  tax  to  be  levied 
accordingly.  That  when  any  contract  shall  have  been  awarded  to  any 
contractor  for  the  construction  of  said  road  or  roads  under  this  act 
he  shall  give  preference  in  employing  labor  for  the  construcion  of  said  road 
or  roads  to  the  citizens  of  the  township  or  townships,  towns  or  cities 
in  which  said  road  or  roads  are  to  be  constructed:  Provided,  however, 
That  said  preferred  labor  shall  be  as  good  and  effective  as  that  which 
could  be  procured  elsewhere,  and  at  no  higher  cost :  And  provided  further, 
That  any  taxpayer  of  the  township  or  townships  where  said  roads  are, 
who  may  render  any  service  or  labor,  or  may  furnish  any  material  for 
the  construction  of  said  roads,  may,  if  he  shall  so  elect,  demand  of  the 
contractor  a  certificate  stating  the  value  of  the  amount  of  service  or 
material  furnished,  and  if  any  such  certificate  shall  be  issued  the  county 
treasurer  shall  receive  the  same  and  it  shall  act  as  a  quietus  against  a 
similar  amount  of  taxes  agaainst  the  property  of  said  taxpayer,  and  all 
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such  certificates  shall  be  deducted  from  the  contract  price  of  the  said 
road  or  roads  by  said  contractor. 
See  notes  to  section  6905,  Burns'  R.  S.  1001. 

6804.  Free  of  toll — ^Repair. — 77.  All  roads  built  under  this  act  shall 
be  free  of  toll,  and  shall  be  kept  in  repair  the  same  as  other  free  gravel 
roads  constructed  under  the  other  laws  of  the  state  are  repaired. 

[Acts  1905,  p.  153.     In  force  April  16,  1905.] 

6806.  On  abandoned  railroad,  repair. — 1.  That  any  highway  located 
or  that  may  be  hereafter  located  upon  any  abandoned  railroad  right 
of  way  within  the  state,  shall  become  a  free  gravel  road  and  a  part  of  the 
free  gravel  road  system  of  this  state,  and  shall  be  kept  in  repair  there- 
after the  same  as  other  free  gravel  roads  SLve  kept  in  repair,  and  shall 
be  subject  to  and  governed  by  the  same  laws  governing  the  repair  and 
keeping  in  repair  of  free  gravel  roads :  Provided^  That  such  highway  shall 
be  in  good  condition  and  repair  as  a  gravel  road  or  turnpike  when  this 
act  shall  take  effect,  or  shall  thereafter  be  put  in  good  condition  and 
repair. 

[Acts  1905,  p.  521.     In  force  April  16,  1905.] 

6806.  Surplus  tax. — ^78.  After  the  payment  of  the  costs  of  construc- 
tion of  said  road  or  roads,  should  there  be  any  surplus  collected  or  due 
on  delinquent  taxes  for  that  purpose,  it  shall  be  transferred  to  the 
gravel  road  repair  fund, 

6807.  Amendments — Superintendent  —  Bond.  —  79.  The  board  of 
county  comjnissioners  shall  have  power  to  permit  amendments  to  be  made 
to  the  petition  of  said  freeholders,  or  report  of  viewers  and  to  extend 
the  time  to  the  viewers  to  make  their  report  and  to  continue  the  hearing 
from  time  to  time,  so  as  to  subserve  the  ends  of  justice.  It  shall  be 
the  duty  of  the  board  of  county  commissioners  to  appoint  a  competent 
superintendent  to  supervise  the  construction  of  such  road  or  roads  ac- 
cording to  the  plans,  profiles  and  specifications  filed  by  the  engineer 
and  viewers,  on  which  the  contract  to  construct  such  road  or  roads 
was  let.  He  shall  be  a  resident  of  one  of  the  townships  in  which  the 
road  or  roads  are  located,  and  his  compensation  shall  not  exceed  two 
dollars  ($2.00)  per  day  for  the  time  actually  employed,  to  be  paid  out 
of  the  construction  fund  of  said  road  or  roads,  and  he  shall  render 
an  account  of  his  time  to  the  commissioners  monthly  at  the  regular  term 
of  their  court,  subscribed  by  oath.  He  shall  give  bond  in  the  penal 
sum  of  five  thousand  dollars  for  the  faithful  discharge  of  his  duties. 
The  engineer  of  such  road  or  roads  shall  also  give  bond  in  the  penal 
sum  of  six  thousand  dollars  for  the  faithful  discharge  of  his  duties, 
and  said  superintendent  or  engineer  or  both  if  in  default,  shall  be  liable 
to  the  township  or  townships  constructing  such  road  or  roads  on  such 
bond  or  bonds  at  the  suit  of  any  taxpayer  interested  in  such  road  or 
roads  for  failure  to  cause  said  road  or  roads  to  be  built  and  constructed 
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according  to  the  plans,  profile  and  specifications  under  which  the  con- 
tract to  construct  same  was  let. 

6808.  Record — Comity  auditor. — 80.  The  county  auditor  shall  make 
a  complete  record  of  all  proceedings  in  making  such  improvements. 

6809.  Limit  as  to  bonds. — 81.  It  shall  be  unlawful  for  any  board 
of  county  commissioners  to  issue  bonds,  or  any  other  evidence  of  indebt- 
edness payable  by  taxation,  for  the  construction  of  free  gravel  or  mac- 
adamized roadSt  when  the  total  issue  for  that  purpose,  including  bonds  al- 
ready issued  and  to  be  issued,  is  in  excess  of  four  (4)  per  centum  of  the 
total  assessed  taxable  valuation  of  the  property  of  the  township  or 
townships  wherein  such  roads  are  located  or  to  be  located,  and  all  bonds 
or  obligations  issued  in  violation  of  this  act  shall  be  void. 

6810.  Completion — ^Report — ^Finding— Appeal.  —  82.  Whenever  any 
superintendent  and  the  engineer  of  any  road  or  roads  constructed  under 
the  provisions  of  this  act,  believes  that  the  road  or  any  part  thereof, 
less  than  the  whole  of  such  improvement  is  completed,  as  required  and 
according  to  the  plans,  plats,  profiles  and  contract,  under  which  the  im- 
provement was  let,  then  such  superintendent  and  engineer  shall  each 
file  their  sworn  statements  with  the  auditor  of  the  county,  which  sworn 
statements  shall  state  that  such  road  or  roads,  or  part  thereof,  has 
been  completed  according  to  the  plans,  plats,  profiles  and  contract, 
under  which  such  improvement  was  let,  and  that  the  quantity  and  quality 
of  material  used  in  making  said  improvement  was  the  kind  of  material, 
and  that  the  quantity  was  used  as  required  in  the  contract,  the  board 
of  county  commissioners  shall  not  act  on  such  proof  of  the  completion 
of  such  road  or  roads  or  part  thereof,  until  the  said  sworn  statements 
have  been  filed  with  the  auditor  at  least  ten  days  before  the  first  day 
of  any  regular  term  of  said  board,  and  if,  within  said  ten  days,  any 
taxpayer  interested  in  such  improvement  shall  file  his  sworn  statement 
with  the  auditor  that  such  road  or  roads  or  part  thereof  has  not  been 
completed  according  to  the  plans,  plats,  profiles,  and  contract  under 
which  such  improvement  was  let,  and  states  specifically  in  what  particu- 
lar the  same  has  not  been  completed,  then,  in  such  case,  the  board  of 
county  commissioners  shall  set  a  day  for  hearing  such  issue  and  hear 
other  proof  on  such  matter,  and  may  cause  witnesses  to  be  subpoenaed, 
and  hear  sworn  evidence  in  the  same  manner  as  other  issues  are  heard 
before  the  board  of  commissioners.  And  if  the  board  of  county  com- 
missioners find  that  such  road  or  roads  or  part  thereof,  has  been  com- 
pleted according  to  the  plans,  plats,  profile,  and  contract  under  which 
such  improvement  was  let,  then  such  board  of  commissioners  shall  ac- 
cept and  receive  such  road  or  roads  or  part  thereof,  but  if  the  board 
of  county  commissioners  find  that  such  road  or  roads  or  part  thereof 
has  not  been  so  completed,  then  such  board  shall  refuse  to  accept  the 
same  and  require  the  contractor  to  complete  the  same  according  to  the 
plans,  plat,  profiles  and  contract :  Be  it  further  provided^  That  if  the  board 
of  commissioners  find  that  such  road  or  roads  or  part  thereof  has  been 
completed  according  to  contract,  then  in  such  case  the  taxpayer  who 
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filed  his  affidavit  and  formed  said  issue  shall  pay  all  costs  made  in  any 
such  hearing,  and  a  judgment  shall  be  rendered  against  him  for  the  same; 
but  if  they  find  that  the  road  or  roads  or  part  thereof  has  not  been  com- 
pleted according  to  contract,  then  the  costs  made  in  such  hearing  shall 
be  paid  by  and  judgment  rendered  against  the  contractor  for  the  same : 
Provided  further,  That  such  taxpayer  or  contractor  may  appeal  from  such 
decision  and  finding  of  the  board  of  commissioners  to  the  circuit  court 
of  the  county  at  any  time  within  thirty  days  from  such  decision,  upon 
filing  a  bond  to  the  approval  of  the  auditor  of  the  county,  conditioned  for 
the  payment  of  all  costs  in  the  cause  that  may  be  adjudged  in  the  circuit 
court  against  the  person  taking  such  appeal,  such  proceedings  to  be  tried 
de  novo  in  the  circuit  court. 

6811.  Additional  bonds. — 83.  Whenever  in  any  proceedings  hereto- 
fore had  under  the  provisions  of  an  act  of  the  general  assembly  of  the 
state  of  Indiana  entitled  *'An  act  concerning  the  location  and  construction 
of  free  gravel,  stone  or  macadamized  roads,  providing  for  raising  funds 
to  pay  for  the  same  and  for  their  maintenance,  and  providing  for  the 
repeal  of  other  acts  touching  the  same  subject  matter,  and  declaring 
an  emergency,''  approved  March  11,  1901,  or  under  said  act  and  acts 
amendatory  thereof  or  supplemental  thereto,  the  board  of  commissioners 
of  any  county  shall  have  erroneously  let  a  contract  for  the  construction 
or  improvement  of  any  free  gravel,  stone  or  macadamized  road  or  roads, 
in  any  township,  at  a  contract  price,  within  the  estimates  made  by  the 
viewers,  but  in  a  sum  so  large  as  not  to  leave  sufficient  of  the  funds  real- 
ized from  the  sale  of  bonds  in  the  same  proceedings  to  pay  the  sum 
named  in  said  contract  and  also  the  other  expenses  incurred  in  such 
proceedings,  such  board  of  commissioners,  for  the  purpose  of  raising 
money  to  meet  such  deficiency,  shall  issue  and  sell  additional  bonds 
of  the  county  in  an  aggregate  sum  equal  to  such  deficiency,  but  in  no 
event  in  excess  of  five  per  centum  of  the  original  estimates  in  said  pro- 
ceedings, payable  withn  five  years,  in  the  same  manner,  with  interest 
at  the  same  rate  and  out  of  funds  raised  by  the  same  process,  as  in 
the  case  of  other  bonds  issued  in  the  same  proceedings. 

[Acts  1905,  p.  171.     In  force  March  4,  1905.] 

6812.  Petition  for  oompletion  of  connecting  road. — 1.  That  when  the 
board  of  county  commissioners  of  any  county  in  the  state  of  Indiana 
shall  have  caused  to  be  constructed,  or  shall  have  in  process  of  con- 
struction, pursuant  to  a  petition  and  election  therefor  under  an  act  of 
the  general  assembly  of  said  state,  approved  March  3,  1893,  and  entitled 
''An  act  concerning  the  construction  of  free  gravel,  stone  or  other  mac- 
adamized roads,  providing  for  the  location,  the  manner  of  their  con- 
struction, and  providing  for  the  payment  of  the  same  and  their  main- 
tenance, and  declaring  an  emergency,"  and  the  amendments  thereto, 
or  under  an  act  of  the  general  assembly  of  said  state,  approved  March  11, 
1901,  any  free  gravel,  stone  or  other  macadamized  roads  in  any  town- 
ship, or  townships  contiguous  to  each  other  in  such  county,  including 
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in  such  township  or  townships  all  towns  and  cities  therein  of  less  than 
thirty  thousand  inhabitants;  and  any  terminal  point  or  any  other  point 
or  part  of  any  such  roads  so  constructed  or  in  process  of  construction 
shall  be  within  three  miles  of  the  boundary  line  of  such  township  or 
townships,  or  of  any  constructed  free  gravel,  stone  or  other  macadamized 
road,  or  any  street  in  said  township  or  townships  (including  towns 
and  cities  of  less  than  thirty  thousand  situate  in  any  such  township 
or  townships  as  part  of  the  township),  but  shall  not  reach  such  town- 
ship or  townships,  boundary  or  such  other  free  gravel,  stone  or  other  mac- 
adamized road  or  street ;  then  in  such  case,  the  board  of  commissioners  of 
any  such  county,  upon  the  petition  of  fiifty  freehold  voters,  and  in  all 
townships  that  have  less  than  one  hundred  freehold  voters  a  majority 
of  said  voters,  including  therein  towns  and  cities  of  less  than  thirty 
thousand  inhabitants,  and  the  giving  of  notice,  as  hereinafter  required, 
shall  at  their  next  regular  term  or  session  after  the  giving  of  such  notice, 
proceed  to  consider  such  petition,  and  they  find  the  same  to  be  suffi- 
cient and  in  compliance  vnth  the  provisions  of  this  act,  they  may  proceed 
at  once,  as  hereinafter  provided  for,  to  have  any  such  free  gravel,  stone 
or  other  macadamized  road  constructed  and  completed,  over  and  upon 
any  then  existing  public  highway,  to  the  township  line  of  the  township 
wherein  it.  is  located,  or  to  connect  vnth  any  other  completed  free  gravel, 
stone  or  other  macadamized  road  or  street  in  such  township  or  town- 
ships, or  any  town  or  city  of  less  than  thirty  thousand  inhabitants  form- 
ing a  part  of  such  township  or  townships. 

This  act  amends  section  1  of  the  act  of  1003,  Acts  1903,  p.  288,  providing  for  the 
completion  or  extension  of  free  gravel  roads  to  connecting  points. 

[Acts  1903,  p.  288.     In  force  March  9,  1903.] 

6813.  Day  for  hearing,  notice. — 2.  Upon  the  filing  of  any  such  peti- 
tion, the  petitioners  shall  endorse  upon  the  same  a  day  in  the  next 
regular  session  of  the  board  of  commissioners  when  such  petition  shall 
be  heard  by  said  board.  It  shall  thereupon  be  the  duty  of  the  county 
auditor  to  give  notice  for  three  weeks  by  publication  in  some  public 
weekly  newspaper  printed  in  the  English  language  and  published  in 
the  county ;  or  if  there  be  no  such  paper  published  in  that  county,  then 
by  posting  up  in  three  public  places  in  the  township  where  such  im- 
provement is  located,  and  one  at  the  door  of  the  court  house  in  such 
county,  written  or  printed  notices,  which  notices,  whether  published  or 
posted,  shall  contain  a  description  of  the  improvement  prayed  for  in  the 
petition,  and  the  date  when  the  same  is  fixed  for  hearing  before  said 
board  of  commissioners. 

6814.  Hearing,  remonstrance,  order,  contract. — 3.  Upon  the  day  fixed 
for  the  hearing  of  said  petition,  said  board  of  commissioneiB  shall  proceed 
to  consider  the  same,  and  the  board  of  commissioners  shall  give  due  con- 
sideration to  any  and  all  remonstrances  filed  before  said  board  against 
such  proposed  improvements,  which  remonstrators  shall  be  freehold 
residents  of  said  township  or  townships  sought  to  be  charged  with  the 
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construction  of  said  proposed  improvements,  and  in  case  said  remon- 
strance shall  fail  the  cost  of  said  remonstrance  shall  be  paid  by  remon- 
strators  and  said  board  of  commissioners  shall  have  discretionary  power 
to  order  or  refuse  to  order  said  proposed  improvements,  and  if  they 
find  it  to  be  suflBcient  and  in  compliance  with  the  provisions  of  this 
act,  they  may  establish  said  improvement  and  order  the  same  to  be 
constructed ;  and  the  status  of  such  improvement  so  ordered  shall  there- 
upon become  and  be  exactly  the  same  as  if  the  proposed  improvement 
had  been  regularly  petitioned  for  and  voted  upon  at  an  election  regularly 
held  under  the  provisions  of  said  act  of  March  3, 1893,  and  the  amendments 
thereto,  or  under  an  act  approved  March  11,  1901,  and  returns  regularly 
made  by  the  proper  election  officers  in  favor  thereof,  and  further  pro- 
ceedings in  said  nmtter  shall  thereupon  be  had  under  and  according 
to  the  provisions  of  said  act  of  March  11,  1901,  and  amendments  thereto, 
until  said  work  has  been  completed  and  paid  for  the  same  as  if  it 
had  been  included  in  the  original  petition  for  the  road  so  being  extended 
to  the  township  line,  or  to  some  completed  free  gravel,  stone  or  other 
macadamized  road  in  said  township,  as  aforesaid,  and  said  act  of  March 
11, 1901,  and  the  amendments  thereto,  shall  govern  all  steps  subsequent  to 
the  establishment  of  such  improvement,  as  aforesaid,  by  order  of  the 
board  of  commissioners,  including  the  duties  of  said  board  pertaining  to 
the  work,  the  appointment  and  (jualifications  of  surveyor,  engineer 
and  viewers,  and  their  duties,  the  assessment  for  damages,  the  making 
of  claims  for  damages,  the  advertising  for  bids,  the  letting  of  contracts, 
the  issue  and  sale  of  bonds,  levy  and  collection  of  taxes  and  all  other 
steps  and  proceedings  whatsoever;  except  that  if  said  board  of  com- 
missioners find  they  can  procure  the  work  to  be  constructed  at  the 
same  or  less  rate  of  expense  than  the  contract  price  for  the  original 
improvement,  to  which  the  improvement  provided  for  by  this  act  is  sup- 
plementary, and  the  two  works  are  the  same  general  character  as  to 
the  materials  and  the  manner  of  construction,  then  it  shall  not  be  necessary 
to  advertise  for  or  receive  bids  for  the  construction  of  the  new  work, 
including  the  furnishing  of  materials  therefor,  but  the  board  of  com- 
missioners may,  without  advertisement  and  bids,  proceed  to  let  the  con- 
tract for  the  work  at  a  rate  not  in  excess  of  the  rate  at  which  the  original 
work  so  being  supplemented  under  the  provisions  of  this  act  was  con- 
structed. 

6815.  Construction  of  act.-— 4.  This  act  shall  be  liberally  construed 
for  the  purpose  of  promoting  the  completion  of  free  gravel,  rock  or 
other  macadamized  roads  constructed  under  the  said  act  of  March  11, 
1901,  and  the  amendments  thereto,  but  which  fail  to  extend  to  the  bound- 
ary of  the  township  in  which  they  are  located,  or  to  connect  with  any  other 
completed  free  gravel,  rock  or  other  macadamized  road  in  such  town- 
ship; and  shall  be  taken  and  construed  as  supplemental  to  said  act  of 
March  11,  1901,  and  the  amendments  thereto. 
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ON  COUNTY  LINBS. 

[Acts  1905,  p.  493.    In  force  April  15,  1906.1 

6816.  On  coanty  lines — Connecting  link. — ^1.  That  where  any  unim- 
proved highway,  on  or  along  the  boundary  line  between  any  two  counties 
of  this  state,  connecting  at  each  terminus  with  a  constructed  free  gravel 
or  macadamized  road,  where  said  unimproved  highway  does  not  exceed 
three  miles  in  length,  the  county  commdssioners  of  either  county  adjoining 
such  unimproved  public  highway,  upon  the  petition  of  fifty  freeholder 
voters  of  any  township  or  townships  abutting  such  unimproved  public 
highway,  including  therein  all  towns  and  cities  of  less  than  thirty  thou- 
sand inhabitants,  and  the  giving  of  notice,  as  hereinafter  required, 
shall  at  their  next  regular  term  t)r  session  after  the  giving  of  such  no- 
tice, proceed  to  consider  such  petitions,  and  if  they  find  the  same  to  be 
sufficient  and  in  compliance  with  the  provisions  of  this  act,  they  shall 
proceed  at  once,  as  hereinafter  provided  for,  to  have  such  unimproved 
public  highway  improved  by  grading,  draining,  graveling,  paving  with 
stone  or  macadamizing  materials,  to  connect  with  any  other  completed 
free  gravel,  stone  or  other  macadamized  road. 

See  section  6786  for  roads  on  county  lines. 

The  act  of  1899,  providing  for  the  construction  of  free  turnpikes  on  county  lines, 
did  not  repeal  the  act  of  1889,  relating  to  the  same  suhject.  Sefton  v.  Board,  160 
Ind.  357. 

6817.  County  commissioners — ^Hearing— Notices. — 2.  Upon  the  filing 
of  such  petition,  the  auditor  shall  endorse  upon  the  same  a  day  in  the 
next  regular  session  of  the  board  of  commissioners,  when  such  petition 
shall  be  heard  by  said  board.  It  shall  thereupon  be  the  duty  of  the 
county  auditor  to  transmit  a  certified  copy  of  such  petition  with  the  sig- 
natures thereto  attached  to  the  county  auditor  of  the  adjoining  county 
to  such  highway  to  be  improved  by  such  petition,  and  shall  also  give  no- 
tice for  three  weeks  by  publication  in  some  weekly  newspaper  of  general 
circulation  printed  in  the  English  language  and  published  in  the  county, 
or  if  there  be  no  such  paper  published  in  the  county,  then  by  posting  up 
in  three  public  places  in  the  township  where  such  improvement  is  located, 
and  one  at  the  door  of  the  court  house  in  such  county,  written  or  printed 
notices,  which  notices,  whether  published  or  posted,  shall  contain  a  de- 
scription of  the  improvement  prayed  for  in  the  petition,  and  the  date 
when  the  same  is  fixed  for  hearing  before  said  board  of  commissioners. 
The  county  auditor  of  the  adjoining  county  upon  the  receipt  of  the  certi- 
fied copy  of  the  petition  shall  forthwith  cause  similar  notice  to  be  given 
in  his  county  in  a  similar  manner,  said  notices  to  particularly  state  in  ad- 
dition the  county  in  which  said  petition  is  pending. 

6818.  B^monstrance — Order— Adjoining  county— Procedure. — 3.  Upon 
the  day  fixed  for  the  hearing  of  said  petition  said  board  of  commissioners 
of  the  county  in  which  said  petition  is  filed  shall  proceed  to  consider  the 
same,  and  the  board  of  commissioners  shall  give  due  consideration  to  any 
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and  all  remonstrances  filed  before  said  board  against  said  proposed  im- 
provement, which  remonstrators  shall  be  freehold  residents  of  said  town- 
ship or  townships  sought  to  be  charged  with  the  construction  of  said 
proposed  improvement,  and  in  case  said  remonstrance  shall  fail  the  cost 
of  said  remonstrance  shall  be  paid  by  the  remonstrators  and  said  board  of 
commissioners  shall  have  discretionary  power  to  order  or  refuse  to  order 
said  proposed  improvement,  and  if  they  find  it  to  be  sufficient  and  in  com- 
pliance with  the  provisions  of  this  act  they  shall  establish  said  improve- 
ment and  order  the  same  to  be  constructed,  and  the  status  of  such  im- 
provement so  ordered  shall  thereupon  become  and  be  exactly  the  same  as 
any  proposed  improvement  that  had  been  regularly  petitioned  for  and 
voted  upon  at  an  election  regularly  held  under  the  provisions  of  said  act 
of  March  3,  1893,  and  the  amendments  thereto,  or  under  an  act  approved 
March  11, 1901,  and  returns  regularly  made  by  the  proper  election  officers 
in  favor  thereof.  The  county  auditor  shall  make  a  certified  copy  of  all 
proceedings  of  said  board,  together  with  the  order  causing  such  proceed- 
ings to  be  made,  and  forthwith  forward  such  certified  copy  to  the  county 
auditor  of  such  adjoining  county.  Upon  receipt  of  such  certified  copy  the 
county  auditor  of  such  adjoining  county  shall  bring  said  copy  before  the 
board  of  commissioners  of  such  county  at  their  regular  or  special  meet- 
ing, and  the  said  board  shall  cause  such  order  to  be  entered  in  full  in  the 
records  of  such  session  of  their  board.  Further  proceedings  in  said  mat- 
ter shall  be  had  by  the  board  of  commissioners  before  whom  said  petition 
was  originally  filed  under  and  according  to  the  provisions  of  said  act  of 
March  11,  1901,  and  amendments  thereto,  until  said  work  has  been  com- 
pleted, and  said  act  of  March  11,  1901,  and  the  amendments  thereto  shall 
cover  all  steps  subsequent  to  the  establishment  of  such  improvement  as 
aforesaid  by  order  of  said  board  of  commissioners,  including  the  duties 
of  said  board  pertaining  to  the  work,  the  appointment  and  qualifications 
of  surveyor,  engineer  and  viewers  and  their  duties,  the  assessment  for 
damages,  the  making  of  claims  for  damages,  the  advertising  for  bids  and 
the  letting  of  contracts;  except,  that  if  said  board  of  commissioners  find 
they  can  procure  the  work  to  be  constructed  at  the  same  or  less  rate  of 
expense  than  the  contract  price  for  the  original  improvement  to  which 
the  improvement  provided  for  by  this  act  is  supplementary  and  the  two 
works  are  [of]  the  same  general  character  as  to  the  materials  and  the 
manner  of  construction,  then  it  shall  not  be  necessary  to  advertise  for  or 
receive  bids  for  the  construction  of  the  new  work,  including  the  furnish- 
ing of  materials  therefor,  but  the  board  of  commissioners  may  without 
advertisement  and  bids  proceed  to  let  the  contract  for.  the  work  at  a  rate 
not  in  excess  of  the  rate  at  which  the  original  work  so  being  supplemented 
under  provisions  of  this  act  was  constructed. 

*  6819.  Expenses — ^Township  apportionment — ^Bonds. — 4.  Each  town- 
ship abutting  said  highway  to  be  improved  shall  pay  the  expense  of  such 
improvement,  including  the  cost  of  the  survey,  printing,  bonds,  publica- 
tions and  the  expense  of  county  auditor  and  members  of  the  board  of  com- 
missioners attending  any  meeting  or  meetings  out  of  their  own  county, 
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in  the  same  manner^  extent  and  portions,  and  under  the  same  rule  as  now 
provided  by  law  in  section  seven  of  an  act  approved  March  11,  1901,  acts 
1901,  page  449.  And  for  the  purpose  of  determining  the  amount  of  money 
each  township  shall  raise  for  the  constructing  or  improving  such  roads 
the  commissioners  of  the  two  counties  shall  meet  in  joint  session  after 
the  contract  has  been  let  and  shall  divide  and  apportion  the  total  cost  of 
such  improvement  among  the  townships  abutting  said  road  to  be  im- 
proved, in  the  same  ratio  that  the  assessed  valuation  of  all  the  property 
in  each  township  bears  to  the  assessed  valuation  of  all  the  property  in 
all  the  said  abutting  townships,  and  each  board  of  county  commissioners 
shall  issue  and  sell  bonds  of  its  own  county  to  cover  its  part  of  the  total 
cost  as  above  determined. 

6820.  Special  tax. — 5.    For  the  purpose  of  raising  money  necessary 
"  to  meet  said  bonds  and  interest  thereon,  the  boards  of  commissioners  of 

each  county  shall  annually  thereafter  at  the  time  the  general  tax  levy  is 
made,  levy  a  special  tax  upon  all  the  property  of  the  township  or  town- 
ships, including  towns  and  cities,  if  such  there  be,  of  less  than  thirty  thou- 
sand inhabitants,  in  such  manner  as  to  meet  the  principal  and  interest  of 
.  said  bonds  as  they  become  due,  and  such  tax  shall  be  collected  as  other 
taxes,  and  as  provided  in  section  seven  of  an  act  approved  March  11, 1901, 
acts  1901,  page  449 ;  each  county  to  pay  its  own  bonds. 

The  section  of  the  act  of  1901  referred  to  in  this  section  is  section  6006,  Bums' 
R.  S.  1901. 

6821.  Estimates— Meeting  of  boards^-Acceptance. — 6.  The  estimates 
in  favor  of  the  contractor  as  provided  in  the  act  approved  March  11, 
1901,  acts  1901,  page  449,  shall  be  made  out  in  duplicate  and  one  filed 
with  the  auditor  of  each  county,  and  each  county  shall  pay  its  proper 
and  proportionate  share  of  such  estimates  as  now  provided  by  law.  And 
when  said  construction  or  improvement  is  completed  according  to  the 
contract,  plans  and  specifications,  it  shall  be  the  duty  of  the  engineer  in 
charge  of  such  work  to  notify  the  auditor  of  each  county  of  such  comple- 
tion, and  the  auditor  of  the  county  where  the  petition  was  filed  shall  ap- 
point a  time  and  place  for  the  boards  of  commissioners  of  both  counties 
to  meet  in  joint  session  not  more  than  ten  days  from  the  receipt  of  the  no- 
tice from  the  engineer,  and  said  auditor  shall  cause  notice  to  be  served  on 
all  the  commissioners  directing  them  to  meet  in  joint  session  at  the  time 
and  place  fixed  by  him.  And  it  shall  be  the  duty  of  such  commissioners 
to  meet  at  such  time  and  place  and  go  over  and  inspect  the  road  with  the 
assistance  and  advice  of  the  engineer,  and  shall  apportion  such  county 
line  road  equally  as  near  as  may  be,  between  their  respective  counties  for 
the  purpose  of  maintenance,  and  the  respective  portions  as  thus 
fixed  shall  thereafter  be  maintained  by  such  counties  as  free, 
turnpike,  gravel  .and  macadamized  roads  are  now  or  may  hereafter 
be  maintained  by  the  counties  of  this  state.  If  they  deem  such  work 
performed  according  to  contract,  plans  and  specifications,  they  shall  ad- 
journ said  joint  session  and  repair  to  their  respective  counties  to  their 
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usual  places  of  meeting  and  enter  of  record  an  order  accepting  and  re- 
ceiving such  work  and  order  and  allow  the  payment  of  the  balance  of  the 
contract  price  due  from  such  county. 

6822.  Joint  sessions  of  commissioners. — 7.  For  the  purpose  of  carry- 
ing out  the  provisions  of  this  act  the  county  conmiissioners  of  such  coun- 
ties may  meet  in  joint  session  as  often  as  may  be  necessary  and  at  such 
times  and  places  as  the  board  may  appoint,  due  notice  of  the  time  and 
place  having  been  served  on  the  commissioners,  of  the  adjoining  county 
and  such  joint  session  may  adjourn  from  day  to  day  or  from  one  period  to 
another  as  may  be  necessary. 

PURCHASE  OF  TOLL  ROADS. 

[Acts  1905,  p.  521.     In  force  April   15,  1905.] 

6823.  Purchase  of  toll  roads — Petition— Appraisement— Payment.— 

84.  The  board  of  commissioners  of  any  county  in  this  state,  when  peti- 
tioned so  to  do  by  one  hundred  freeholders  of  the  county,  may  purchase 
any  or  all  plank,  gravel,  macadamized  and  other  toll  roads  in  such  county 
held  or  owned  by  any  person,  persons  or  corporation,  and  may  pay  for 
the  same  as  hereinafter  provided.  Upon  the  filing  of  such  petition,  such 
board  shall  make  an  order  directing  that  the  road  or  roads  named  in  such 
petition  shall  be  appraised,  and  for  that  purpose  shall  appoint  one  ap- 
praiser, and  request  the  judge  of  the  circuit  court  of  such  county  to  ap- 
point another,  and  the  person,  persons,  company  or  corporation  owning 
such  road  or  roa(te,  a  third ;  whose  duty  it  shell  be  to  appraise  such  road, 
or  roads,  as  hereinafter  provided,  and  report  such  appraisement  to  such 
board  of  commissioners :  Provided,  however,  That  where  such  petition  asks 
for  the  purchase  of  more  than  one  road,  the  person,  persons,  company  or 
corporation  owning  each  road  shall  have  the  right  to  select  one  appraiser, 
who,  with  those  selected  by  such  board  and  judge,  shall  appraise  the  road 
owned  by  the  person,  persons  or  corporation  appointing  him.  Such  ap- 
praisers, in  making  an  appraiseemnt  of  any  such  road  shall  value  it  at  its 
fair  cash  value,  taking  into  consideration  the  manner  of  its  construction, 
its  condition  as  to  repair  and  its  net  annual  income,  to  be  determined  by 
the  average  amount  thereof,  for  the  five  years  next  preceding  such  ap- 
praisement, as  shown  upon  the  books  of  such  company,  which  average 
income  they  shall  also  report.  After  the  return  of  such  appraisement, 
which  shall  be  filed  with  the  county  auditor,  such  auditor  shall  convene 
such  board  in  special  session,  if  it  is  not  at  the  time  in  session,  and  shall 
notify  the  president  of  the  company  or  the  person  or  persons  owning  the 
road  at  the  time  of  such  meeting,  and  if  such  board  and  such  owner  or 
owners  can  agree  upon  terms,  such  board  shall  make  an  order  upon  its 
records  for  the  purchase  of  such  road  or  roads,  setting  forth  the  price 
and  manner  of  payment ;  which  price  shall  in  no  case  exceed  the  appraised 
value  thereof.  Whenever  an  agreement  to  purchase  any  such  toll  road 
has  been  entered  into  as  herein  provided,  the  purchase  money  may  be 
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paid,  in  whole  or  in  part,  out  of  the  general  funds  in  the  county  treasury 
appropriated  therefor,  and  if  the  funds  in  the  treasury  that  can  be  used 
for  such  purpose  are  not  sufficient,  the  bonds  of  the  county  may  be  issued 
therefor  in  the  usual  form,  bearing  not  to  exceed  six  per  cent,  interest, 
to  an  amount  sufficient  to  perfect  such  purpose,  and  falling  due  at  such 
times  as  shall  be  determined,  not  exceeding  ten  years;  and  the  county 
treasurer  shall  sell  [such]  bonds,  in  the  same  manner  as  other  county 
bonds  are  sold,  to  procure  the  amount  required,  or  may  deliver  the  same 
to  the  vendor  of  such  road  in  payment  thereof :  Provided,  however,  That 
no  money  shall  be  paid,  or  bonds  delivered  to  such  vendor  until  a  convey- 
ance has  been  made  of  such  toll  road,  including  its  franchises,  to  sueh 
county.  And  when  so  conveyed,  such  road  shall  thenceforth  be  free,  and 
shall  be  kept  in  repair,  as  provided  by  law  for  the  repair  of  other  roads. 

See  notes  to  sections  6938,  6940,  Burns'  R.  S.   1901. 

When  toll  roads  are  purchased  by  a  county,  it  is  the  duty  of  the  county  board 
to  keep  such  roads  in  repair  the  same  as  free  gravel  roads  constructed  under  the 
authority  of  such  boards.     State  v.  Board,  162  Ind.  183. 

REPAIR  OF  GRAVEL  ROADS. 

6824.  Board  of  directors,  districts.—- 85.  By  virtue  of  their  office,  the 
commissioners  of  each  county  in  this  state  are  hereby  constituted  a  board 
of  directors  for  all  free  gravel,  macadam  and  turnpike  roads  in  such 
county,  under  whose  management  and  control  all  such  roads  are  hereby 
exclusively  placed.  Such  board  shall  purchase  all  material  necessary  to 
keep  such  roads  in  repair;  such  material  to  be  purchased  in  accordance 
.with  the  provisions  of  law  relating  to  the  purchase  of  supplies  by  boards 
of  commissioners.  The  county  auditor  shall  be  clerk  of  such  board  and 
keep  its  records  in  a  book  provided  for  that  purpose.  It  shall  be  the  duty 
of  such  board  of  directors  to  divide  the  free  gravel,  macadam  and  turn- 
pike roads  of  such  county  into  three  districts,  each  district  to  contain  as 
nearly  as  practicable  the  same  number  of  miles  of  such  roads.  Such  di- 
rectors shall  by  agreement  assign  one  of  their  number  to  each  of  such 
districts,  and  such  director  shall  have  entire  charge  of  the  district  so 
assigned  to  him.  Such  director  shall  employ  all  labor  and  make  all  con- 
tracts necessary  to  keep  the  district  under  his  control  in  repair,  and  also 
make  such  improvements  in  such  roads,  and  make  such  contracts  there- 
for, as  the  board  of  directors  may  authorize.  He  shall  oversee  and  super- 
intend the  labor  employed  and  see  that  faithful  work  is  done. 

See  notes  to  section  6868,  Bums*  R.  S.  1901. 

If  county  boards  as  boards  of  directors  fail  to  repair  free  gra^^l  roads  that  it  is 
their  duty  to  repair,  they  may  be  compelled  by  mandate  to  make  such  repairs.  State 
V.  Board,  162  Ind.  183. 

It  is  the  duty  of  county  commissioners  as  turnpike  directors  to  keep  in  repair 
turnpikes  that  have  been  purchased  by  the  county.    State  v.  Board,  162  Ind.  183. 

Money  from  the  free  gravel  road  fund  can  not  be  used  in  making  repairs  to  the 
approaches  to  bridges.    Board  v.  Mankey,  29  App.  55. 
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County  commissioners  as  gravel  road  directors  have  no  authority  in  making  repairs 
of  free  gravel  roads  to  materially  change  the  established  grades  of  such  roads.  Board 
V.  Mankey,  29  App.  55. 

6825.  Superintendents— Bonds. — 86.  Such  board  of  directors  may  di- 
vide the  free  turnpikes  in  each  of  such  districts,  so  as  to  appoint  superin- 
tendents therein  on  the  basis  of  one  superintendent  for  not  less  than  ten, 
nor  more  than  fifteen  miles  of  free  gravel  road  therein:  Provided^  That 
where  any  district  may  contain,  in  the  aggregate,  less  than  ten  miles  of 
free  gravel  road  the  board  may,  in  its  discretion,  appoint  one  superin-  ' 
tendent  thereof ;  such  superintendents  so  appointed  shall  execute  a  bond 
to  the  State  of  Indiana  for  the  use  of  the  board  of  commissioners  of  such 
county  in  any  sum  not  less  than  five  hundred  dollars,  nor  more  than  one 
thousand  dollars,  for  the  faithful  performance  of  their  duties  as  such 
superintendents ;  such  bonds  to  be  approved  and  the  amount  thereof  fiixed 
by  such  commissioners. 

6826.  Duties  of  superintendents — ^Pay. — 87.  Each  superintendent, 
under  order  of  the  director  in  charge  of  his  district,  shall  have  charge 
of  the  repairs  on  his  division  of  roads,  and  shall  under  such  order  have 
the  employment  of  labor  to  keep  such  roads  in  repair ;  and  he  shall  also 
oversee  and  superintend  all  labor  employed  and  material  used  and  see 
that  proper  material  is  furnished  and  that  faithful  work  is  done.  He 
shall  file  necessary  afSidavits  against  persons  violating  the  laws  against 
heavy  hauling  on  highways  and  see  to  the  enforcemient  of  all  laws  re- 
lating to  the  cutting  of  weeds  along  such  highways.  Each  of  such  super- 
intendents shall  receive  as  compensation  for  his  services  not  to  exceed 
twenty-two  and  one-half  cents  per  hour  for  his  work  done  in  person, 
and  if  he  drives  or  uses  his  own  team,  with  wagon  and  other  implements, 

•  he  shall  receive  not  to  exceed  thirty  cents  per  hour,  but  any  such  super- 
intendent shall  not  use  more  than  one  team  of  his  own.  Such  boards  of 
directors  are  authorized  to  adopt  rules  and  regulations  concerning  the 
work  on  gravel  and  macadamized  roads  and  turnpikes  in  their  respective 
counties,  not  conflicting  with  any  provisions  herein,  and  all  superintend- 
ents and  men  employed  shall  be  governed  thereby  in  all  gravel  road  and 
turnpike  work. 

This  section  supersedes  the  amendment  of  1903,  Acts  1903,  p.  342,  relating  to  the 
duties  of  superintendents  of  repairs  to  free  gravel  roads. 

6827.  Preference  to  laborers,  pay,  materials. — 88.  Such  directors  or 
superintendents  in  employing  labor  on  roads  shall  give  preference,  when 
the  same  is  equal  in  character  and  price  with  that  to  be  had  elsewhere,  to 
the  land-owners  and  laborers  along  the  line  of  such  road;  and  such  di- 
rectors or  superintendents  shall  each  keep  a  complete  and  itemized  time- 
book,  showing  each  laborer  employed  and  all  material  purchased  and 
placed  on  his  said  roads ;  which  said  time-book  shall  be  produced  to  the 
board  of  directors  for  its  inspection  and  that  of  the  general  public,  when 
any  such  director  or  superintendent  makes  his  report  to  such  board; 
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which  said  report  shall  be  made  in  writing,  quarterly,  on  the  last  day  of 
the  month  of  March,  June,  September  and  December  of  each  year,  and 
shall  show  the  time  and  rate  of  compensation  of  each  laborer,  the  dates 
thereof  and  the  amount  of  any  and  all  material  and  the  purchase  price  of 
the  same,  placed  on  his  said  roads  and  when  and  where  placed  for  the  pre- 
ceding quarter,  and  shall  also  show  all  sums  paid  on  contracts,  which  con- 
tracts shall  be  filed  with  such  report.  Such  report  must  be  signed  and 
sworn  to ;  and,  when  filed,  shall  be  preserved  by  the  auditor,  and  be  open 
to  inspection  by  the  general  public  at  all  times.  Each  of  such  commis- 
sioners shall  receive  for  his  annual  services  as  such  gravel  road  director, 
ten  cents  for  each  mile  of  gravel  road  or  turnpike  road  in  his  county, 
which  compensation  shall  be  paid  quarterly.  All  such  fees  are  to  be  paid 
out  of  the  free  gravel  road  repair  fund. 

This  section  supersedes  the  amendment  of  1903,  Acts  1903,  p.  342,  relating  to  the 
duties  of  superintendents  of  repairs  of  free  gravel  roads. 

6828.    Blaterials  for  repairs — Superintendent 89.    When  the  director 

or  superintendent  of  any  free  gravel  road  or  turnpike  shall  file  his  veri- 
fied petition  before  the  board  of  commissioners  of  his  county  at  any  regu- 
lar session  thereof,  setting  forth  that  in  his  opinion  the  interests  of  any 
such  free  gravel  roads  or  turnpikes  require  an  entry  upon  any  land  in 
such  county  to  make  drains  or  procure  gravel,  stone,  timber  or  any  other 
material  necessary  for  the  repair  of  such  free  gravel  road  or  turnpike 
and  giving  a  description  of  the  land  to  be  entered  upon,  together  with  the 
name  of  the  owner,  and  the  probable  amount  of  drainage  or  material  re- 
quired, together  with  the  probable  cost  of  the  same ;  such  board  after  hav- 
ing satisfactory  proof  that  due  notice,  in  writing,  of  the  presenting  of  such 
petition  has  been  served  upon  such  land  owner  or  the  occupant  of  such 
land  for  at  least  ten  days  before  the  presenting  of  such  petition,  shall 
thereupon  appoint  three  disinterested  freeholders  of  the  county,  who, 
after  being  duly  sworn,  shall  proceed  upon  such  land  and  hear  evidence 
and  view  the  premises,  and  make  written  report,  under  oath,  to  suck 
board  at  its  next  regular  session,  showing  the  amount  of  damages  such 
land  owner  will  sustain  by  reason  of  the  appropriation  of  such  drainage 
or  materials  for  such  purpose ;  and  thereupon  such  board  shall  allow  such 
amount  specified  by  such  viewers*  report  and  cause  the  auditor  to  issue 
his  warrant  for  such  sum  to  such  land  owner;  and  such  board  shall  also 
cause  the  auditor  to  issue  his  warrant  for  the  reasonable  charge  of  such 
viewers  in  doing  such  work,  which  damages  and  expenses  shall  be  paid 
by  such  county  out  of  the  gravel  road  repair  fund,  and  thereupon  such 
director  or  superintendent  shall  have  the  right  to  immediate  entry  upon 
such  land  to  make  such  drainage  and  take  and  use  such  materials  for  such 
purpose.  Such  land  owner  if  he  deem  such  amount  so  allowed  inadequate 
for  the  payment  of  his  said  damages,  shall  have  the  right  of  an  appeal  to 
the  circuit  court  from  such  order  allowing  and  assessing  such  damages, 
in  like  manner  as  other  appeals  are  now  allowed  to  be  taken  from  the 
board  of  commissioners  to  the  circuit  court. 


Digitized  by 


Google 


6829  HIGHWAYS.  850 


Gravel  road  fund— Tax  levy— Oompensatioxifl.— 90.  In  any 
county  in  which  free  gravel,  macadamized  or  turnpike  roads  are  main- 
tained under  the  commissioners  of  such  county,  acting  as  a  board  of  di- 
rectors of  such  road,  as  provided  in  the  last  preceding  five  sections,  the 
said  board  of  commissioners  shall  annually  levy  upon  all  taxable  property 
of  such  county  such  sum  as  such  commissioners  shall  deem  necessary  for 
the  repairs  of  such  roads,  not  to  exceed  one  cent  upon  each  one  hundred 
dollars  of  such  taxable  property  for  every  ten  miles'  of  free  gravel,  miicad- 
amized  or  turnpike  roads  completed  in  such  county,  the  proceeds  of  such 
levy  to  constitute  a  gravel  road  fund  in  the  county  treasury  to  be  paid 
out  only  upon  the  order  of  the  county  auditor  issued  upon  the  certificate 
of  the  board  of  directors  of  such  gravel,  macadamized  and  turnpike  roads. 
The  compensation  of  such  gravel  road  directors  for  their  services  as  such 
shall  be  three  dollars  per  day  for  the  time  actually  served,  which  shall  be 
in  addition  to  the  ten  cents  per  mile  hereinbefore  provided  for.  The  cwn- 
pensation  of  each  superintendent,  or  director  acting  as  such,  shall  be  sub- 
ject to  the  agreement  of  the  board  of  directors,  not  to  exceed  two  dollars 
per  day.    All  such  compensation  is  to  be  paid  out  of  the  gravel  road  fund. 

See  notes  to  section  6873,  Bums'  R.  S.  1901. 


REPAIR  OF  GBNBRAL  HI6HWATS. 

6830.  Supervisors  —  Election  —  Pay  —  Districts.— 91.  The  qualified 
voters  in  each  road  district  of  the  several  townships  of  the  several  coun- 
ties in  the  state  shall,  on  the  second  Saturday  after  the  first  Monday  in 
December,  1905,  and  every  two  years  thereafter,  elect  a  supervisor  who 
shall  hold  his  office  for  the  term  of  two  years  and  until  his  successor  is 
elected  and  qualified.  Road  districts  shall  not  be  held  to  include  any  part 
or  parts  of  cities  or  incorporated  towns  that  may  be  in  the  township  in 
which  such  road  districts  are  located.  Each  supervisor  shall  receive  the 
sum  of  one  dollar  and  fifty  cents  per  day  for  his  services  actually  per- 
formed, not  exceeding  forty  days  in  any  one  year  to  be  paid  out  of  the 
township  treasury,  but  before  receiving  the  same  he  shall  file  his  sworn 
statement  with  the  trustee  of  the  township,  which  statement  shall  specify 
the  days  on  which  such  services  were  performed :  Providedy  Such  super- 
visor shall  not  be  entitled  to  charge  or  receive  any  compensation  what- 
ever for  a  number  of  days  equal  to  the  number  required  of  other  persons 
of  his  road  district  liable  to  work  on  highways.  Upon  the  taking  effect 
of  this  act,  if  deemed  necessary  by  any  trustee  of  any  township,  such 
trustee  shall  divide  his  township  into  not  more  than  four  nor  less  than 
two  road  districts  as  nearly  equal  in  number  of  miles  of  road  as  practic- 
able and  appoint  supervisors  therefor,  to  hold  their  ofiBces  until  their  suc- 
cessors are  elected  and  qualified,  and  if  any  additional  road  districts  shall 
be  created  he  shall  appoint  supervisors  thereof  to  hold  their  offices  until 
their  successors  shall  be  elected  and  qualified  as  herein  provided;  and 
whenever  such  trustee  ^hall  deem  it  necessary  he  may  make  any  change 
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in  such  road  (iistricts  that  may  subserve  public  interests :  Provided,  That 
any  change  of  the  existing  boundaries  of  road  districts  shall  not  be  made 
except  upon  petition  of  six  freeholders  living  in  the  immediate  vicinity 
of  the  change  proposed  to  be  made.  On  dividing  his  township  into  road 
districts,  or  where  any  change  is  made  therein,  such  trustee  shall  record 
a  plat  thereof  in  the  highway  record  of  his  township,  which  shall  show 
the  roads  and  parts  of  roads  belonging  to  each  road  district.  Each  super- 
visor shall  at  the  time  of  his  election  or  appointment  be  a  qualified  voter 
of  the  road  district  for  which  he  is  elected  or  appointed. 

See  notes  to  section  6813,  Burns'  R.  S.  1901. 

This  section  supersedes  section  1  of  the  act  of  1003,  Acts  1003,  p.  326,  amending 
the  statute  regulating  the  election  of  road  supervisors. 

6831.  Notice  of  election— How  conducted. — ^92.  The  township  trustee 
of  each  township  shall  on  or  before  the  first  Monday  in  December,  1905, 
and  every  two  years  thereafter,  post  up  or  cause  to  be  posted,  in  at  least 
two  public  places  in  each  road  district  of  his  township,  written  or  printed 
notices  of  an  election  of  supervisor  of  such  road  district,  giving  therein 
the  place,  day  and  hour  at  which  such  election  is  to.be  held.  The  day 
and  hour  of  such  election  shall  be  the  same  in  each  road  district  of  the 
township.  The  place  of  such  election  shall,  if  practicable,  be  a  school- 
house,  located  in  the  road  district.  The  township  trustee  shall  act  as  in- 
spector of  the  election  in  the  road  district  in  or  nearest  to  which  he  re- 
sides, and  shall  name  from  among  the  qualified  voters  present  two  clerks, 
who  shall,  if  possible,  not  both  be  of  the  same  political  party.  Such  clerks, 
with  the  trustee,  shall  form  an  election  board  to  judge  of  the  qualifica- 
tions of  voters,  and  shall  collect  or  receive  and  shall  count  the  ballots 
cast.  If  one  or  more  members  of  the  election  board,  or  one  or  more  free- 
holders among  the  qualified  voters  present  shall  challenge  any  one  offer- 
ing to  vote,  and  declare  under  oath  that  such  an  one  is  not  entitled  to 
vote,  giving  reasons  for  such  declaration,  then,  after  the  one  offering  to 
vote  and  challenged  as  aforesaid  shall  have  been  given  an  opportunity 
to  reply  and  to  declare  under  oath  his  qualifications,  if  such  one  or  more 
members  of  such  election  board  or  such  one  or  more  freeholders  among 
the  qualified  voters  present  persist  in  their  challenge  and  declarations, 
the  one  thus  challenged  shall  not  be  allowed  to  vote  unless  a  freeholder 
among  the  qualified  voters  present  shall  declare  under  oath  that  such  chal- 
lenged voter  is  entitled  to  vote  in  that  road  district  at  that  election.  For 
the  election  of  supervisor  in  each  road  district  of  his  township,  other  than 
the  one  in  or  nearest  to  which  he  resides,  the  trustee  shall  name  an  in- 
spector of  election,  and  such  inspector  shall  name  two  clerks  of  different 
political  parties,  if  possible,  from  among  the  qualified  voters  present. 
Such  inspector  shall  be  a  freeholder  in  the  road  district  in  which  the  elec- 
tion is  heM.  The  inspector  and  the  two  clerks  shall  constitute  an  election 
board  to  judge,  as  heretofore  provided,  of  the  qualifications  of  voters,  and 
to  receive  or  collect  and  to  count  the  ballots  cast.  Such  inspector  or 
trustee  shall  be  authorized  to  administer  all  necessary  oaths  in  relation 
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to  such  election.  The  inspector  and  clerks  provided  for  in  ^ this  act  shall 
serve  without  pay,  but  the  township  trustee  shall  be  entitled  to  his  regu- 
lar pay  for  one  day  for  the  day  on  which  the  notices  aforesaid  are  posted 
up  and  for  one  day  for  the  day  on  which  he  files  reports  of  election  of 
supervisors  with  the  auditor  of  the  county.  The  trustee  shall  provide 
paper  for  ballots  and  for  the  clerks  in  their  count  of  such  ballots.  The 
trustee  or  inspector  shall  be  present  promptly  at  the  place  and  hour 
named  in  the  notice  of  election,  and  if  the  said  trustee  or  injector  shall 
not  appear  within  fifteen  minutes  after  the  time  set,  then  the  qualified 
voters  present  shall  select  a  freeholder  from  their  number  as  inspector. 
The  polls  shall  close  two  hours  after  the  trustee  or  inspector  shall  have 
announced  that  the  polls  are  open,  if  all  voters  present  have  voted,  or 
have  been  given  an  opportunity  to  vote,  provided  that  the  election  board 
may  close  the  polls  sooner  if  all  voters  present  have  voted  or  have  been 
given  an  opportunity  to  vote,  and  no  vote  has  been  cast  for  ten  minutes. 
Immediately  upon  the  announcement  that  the  polls  are  closed,  the  election 
board  shall  proceed  to  count  the  ballots,  and  during  the  count  all  voters 
shall  be  excluded  from  the  room  in  which  the  count  is  made,  excepting 
only  the  election  board  and  two  watchers,  who  may  be  named,  one  by  each 
of  the  clerks.  The  person  receiving  the  highest  number  of  votes  cast 
shall  be  deemed  to  be  elected.  Only  those  ballots  shall  be  counted  which 
contain  the  name  of  but  one  person,  and  mistakes  in  spelling  or  in  initials 
shall  not  prevent  the  ballot  from  being  counted  where  the  intent  of  the 
voter  is  evident ;  all  counted  or  uncounted  ballots  shall  be  preserved  under 
seal  by  the  trustee  imtil  June  following  the  day  of  election.  Ballots  may 
be  either  written  or  printed.  When  the  count  is  complete  the  trustee  or 
inspector  shall  at  once  announce  the  result  and  the  trustee  shaU  issue 
a  certificate  to  the  person  so  elected.  The  inspector  of  each  district 
other  than  that  of  which  the  township  trustee  is  inspector  shall  file  with 
such  trustee  the  report  of  election  in  his  district,  together  with  all  papers 
and  ballots.  The  trustee  shall  within  three  days  file  with  the  auditor 
of  such  county  a  report  of  all  elections  of  supervisors  held  in  such  trus- 
tee's township,  which  report  shall  be  certified  to,  in  the  case  of  each 
road  district,  by  the  members  of  the  election  board  in  such  district. 

This  section  supersedes  section  2  of  the  act  of  1903,  Acts  1003,  p.  326,  amteding 
the  statute  regulating  the  election  of  road  supervisors. 


Vacancies— How  filled— Exemption.— 93.  When  there  shall  be 
a  failure  to  elect  a  supervisor  for  any  district,  and  also  in  case  a  vacancy 
shall  occur  in  such  office  for  any  cause,  the  trustee  of  the  township  in 
which  such  district  is  situated,  as  soon  as  he  is  informed  of  such  failure  or 
vacancy,  shall  appoint  a  supervisor  who  shall  hold  his  office  until  the  next 
biennial  election ;  and  when  an  appointment  of  supervisor  is  made  by  such 
trustee  he  shall  make  out  a  certificate  of  such  appointment  and  deliver 
the  same,  within  three  days  after  such  appointment,  to  the  person  so  ap- 
pointed. Any  person  may  be  exempt  from  serving  as  such  supervisor  by 
paying  into  the  township  treasury  the  sum  of  six  dollars,  and  in  such  case. 
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the  vacancy  shall  be  filled  as  hereinbefore  provided ;  but  no  person  shall 
be  compelled  to  serve  oftener  than  one  term  in  six  years. 

6833.  Oath  and  bond— Duties — ^Vacancy.— 94.  Such  supervisor  shall 
take  an  oath,  before  entering  upon  the  discharge  of  his  duties,  for  the 
faithful  performance  thereof,  €aid  give  a  bond  with  surety,  to  be  approved 
by  the  township  trustee  and  conditioned  for  the  faithful  discharge  of  his 
duties,  in  a  sum  not  less  than  two  hundred  dollars,  which  bond  shall  be 
deposited  with  the  township  trustee.  He  shall  carry  into  effect  all  orders  ^ 
of  the  trustee  of  the  township  in  which  the  roads  district  is  situated, 
touching  the  highways  and  bridges  therein,  and  keep  the  same  in  good 
repair.  He  shall  also  caU  out  all  persons  in  such  district  liable  to  work 
on  highways  therein,  superintend  the  labor  thereon,  see  that  the  same  is 
faithfully  performed  and  report  to  the  trustee  all  fines  and  commutation 
moneys  due  such  district  and  the  same  shall  be  collected  by  such  trustee : 
Provided,  That  if  any  person  elected  or  appointed  supervisor  shall  be  un- 
able to  give  such  bond,  such  inability  shall  be  a  defense  to  the  collection 
of  the  forfeiture  provided  for  in  the  preceding  section,  and  the  township 
trustee  shall  appoint  some  one  else  as  supervisor. 

See  notes  to  section  6818,  Burns'  B.  S.  1901. 

It  is  the  duty  of  road  supervisors  to  carry  out  all  orders  of  township  trustees  as 
to  the  repair  of  highways  and  the  construction  of  bridges  and  culverts.  State  v. 
Clifton,  157  Ind.  581. 

6834.  Who  required  to  work— Time.— 95.  Such  supervisor  shall  call 
out  all  able-bodied  male  persons,  except  insane,  idiotic,  deaf  and  dumb; 
and  blind  persons,  who  are  residents  of  such  district  and  are  over  the  age 
of  twenty-one  years,  and  under  fifty  years  of  age,  and  not  exempt  from 
such  labor,  during  not  less  than  two  nor  more  than  four  days  of  each 
year,  between  the  first  day  of  May  and  the  first  day  of  December  of  each 
year.  The  supervisor  shall  require  such  persons  to  work  on  the  highways 
of  such  district  eight  hours  each  day,  and  to  furnish  in  such  labor  any  tool 
that  the  supervisor  may  direct,  if  the  demand  therefor  be  a  reaaonable 
one.  Any  person  able  to  perform  an  ordinary  day's  labor  shall  be  deemed 
able-bodied,  within  the  meaning  of  this  act,  although  the  person  may  be 
in  some  respects  disabled:  Provided,  That  no  person  who  served  in  the 
army  or  navy  of  the  United  States  during  the  war  for  the  Union  or  the 
war  with  Spain  or  in  the  Philippine  Islands,  and  who  was  honorably  dis- 
charged therefrom,  shall  be  required  to  labor  on  the  public  highways. 

See  notes  to  section  6819,  Bums*  R.  S.  1901. 

6836.  Teams — Credits. — 96.  Such  supervisor  may  require  any  person 
liable  to  work  on  such  highways  who  is  the  owner  of  an  ox,  mule  or  horse 
team,  road  scraper,  road  scoop,  cart  or  wagon  to  furnish  the  same,  and  a 
driver,  in  such  labor  on  such  highways,  and  such  person  shall  receive 
credit  for  two  days'  labor  for  each  day's  service  by  such  driver  and  team, 
and  shall  be  given  a  receipt  by  such  supervisor  accordingly. 

6836.    False  credits — ^Penalty. — 97.    Any  road  supervisor  who  shall 
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issue  and  deliver  to  any  person  his  receipt,  giving  credit  for  work  done 
on  highways  in  his  district,  when  such  person  to  whom,  or  for  whom  such 
receipt  is  issued,  has  not  actually  worked  or  caused  work  to  be  done  for 
the  full  time  that  such  receipt  gives  credit  for  at  the  rate  of  eight  hours 
for  one  day's  work  or  has  not  paid  the  commutation  money  as  provided 
by  law,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars  for 
every  such  receipt  so  issued. 

6837.  Notice  to  work. — 98.  Such  supervisor  shall  notify  each  person 
in  his  road  district  liable  to  work  on  the  highways  thereof  of  the  time 
and  place  of  working  on  such  highways,  at  least  three  days  prior  to  the 
time  designated  for  such  work.  Such  notice  may  be  verbal  or  written, 
and  if  written  shall  be  left  at  the  residence  of  the  person  so  notified. 

6838.  Exemption  from  labor. — ^99.  On  application  to  the  township 
trustee  any  person  liable  to  work  on  the  highways  may  be  exempt  there- 
from if  it  be  shown  that  he  is  unable  from  bodily  infirmities  to  work 
thereon  and  that  he  is  too  poor  to  pay  the  commutation  therefor;  also  any 
person  who  is  a  bona  fide  member  of  a  legally  orgf^nized  fire  company, 
located  in  any  city  or  town  in  this  state.  And  in  such  cases  the  township 
trustee  shall  execute  to  such  person  a  certificate,  which  shall,  on  being 
presented  to  the  supervisor,  entitle  him  to  such  exemption. 

See  notes  to  section  6823,  Burns'  R.  S.  1901. 

6839.  Oonmmtation  money — ^Use. — 100.  Any  person  liable  to  work  on 
the  highways  may  be  exempt  therefrom  by  paying  to  the  supervisor  of 
his  road  district  one  dollar  and  fifty  cents  for  each  day  he  is  liable  to 
work  thereon,  and  in  that  case  he  shall  receive  a  receipt  therefor  from  the 
supervisor.*  Such  supervisor  shall  be  authorized  to  employ  some  person 
or  persons  to  work  out  such  money,  at  the  rate  of  one  dollar  and  fifty 
cents  per  day,  on  the  roads  of  his  district ;  or,  failing  so  to  do,  he  shall 
pay  over  all  such  money  into  the  township  treasury,  for  the  benefit  of  the 
road  district. 

6840.  Failure  to  work — ^Penalty. — 101.  Every  supervisor,  within  ten 
days  after  warning  out  the  hands  liable  to  work  in  his  district,  shall 
notify  the  trustee,  who  shall  bring  suit  before  any  justice  of  the  peace 
of  the  township  in  which  such  district  is  situated,  and  in  the  name  of  such 
township,  against  such  persons  as  fail  to  work  or  pay  over  the  commuta- 
tion money  therefor ;  and  in  such  suit  it  shall  be  necessary  to  file  only  an 
account  stating  the  number  of  days  which  each  of  such  persons  so  failed 
to  work  or  pay  for,  and  charging  one  dollar  and  fifty  cents  per  day  each 
therefor ;  and  in  case  of  a  recovery  against  any  such  defendant,  the  judg- 
ment shall  be  rendered  for  one  dollar  and  fifty  cents  for  every  day  the 
defendant  so  failed,  and  costs  of  suit,  and  no  stay  of  execution  or  benefit 
of  exemption,  valuation  or  appraisement  laws  shall  be  allowed  on  such 
judgment.  In  case  any  such  trustee  shall  fail  to  bring  suit,  after  having 
been  so  notified  by  such  supervisor,  he  shall  forfeit  and  pay  the  sum  of 
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ten  dollars,  to  be  recovered  in  an  action  brought  by  the  prosecuting  at- 
torney, before  any  justice  of  the  peace  of  the  township,  in  the  name  there- 
of ;  and  all  money  so  recovered  under  the  provisions  of  this  section  shall 
be  received  and  expended  under  the  direction  of  the  township  trustee  by 
the  proper  supervisor  in  the  improvement  of  the  highways  of  his  district : 
Provided,  That  any  such  trustee  shall  not  be  required  to  bring  suit  against 
any  person  from  whom  there  is  no  probability  of  collecting,  or  who,  at 
the  time  of  working,  shall  be  sick  or  otherwise  unable  to  labor.  If  such 
person  so  temporarily  sick  or  disabled  be  liable  to  pay  commutation,  he 
shall  so  pay,  or  the  trustee  shall  sue  therefor  within  sixty  days.  No  per- 
son able  to  pay  commutation  shall  be  exempt  on  account  of  bodily  dis- 
ability. 

See  note  to  section  6825,  Bums'  B.  S.  1901. 

6841.  Substitutes. — 102.  Any  person  liable  to  perform  labor  on  the 
public  highways,  when  notified  for  such  purpose,  may  appear  in  person 
or  by  an  able-bodied  substitute,  and  the  person  or  substitute  so  appear- 
ing shall  actually  work  eight  hours  each  day,  under  penalties  of  twenty- 
five  cents  for  every  hour  such  person  or  substitute  shall  be  in  default,  to 
be  deducted  by  the  supervisors  from  the  price  of  the  day's  labor. 

6842.  Idling— Penalty. — 103.  If  any  such  person  or  his  substitute, 
after  appearing,  shall  remain  idle  or  not  work  faithfully,  or  shall  hinder 
others  from  working,  such  offender  shall,  for  every  such  offense,  forfeit 
the  sum  of  one  dollar  and  fifty  cents,  to  be  collected  from  such  person  as 
other  fines  and  forfeitures  herein  specified,  and  such  person  or  his  substi- 
tute shall  be  discharged  by  the  supervisor  without  credit  for  any  part  of 
the  work  he  may  have  done. 

6843.  Repairs — How  made. — 104.  Such  supervisor,  within  ten  days 
after  the  receipt  of  any  money  which  he  is  not  required  to  pay  over  to  the 
township  trustee,  shall  proceed  to  employ  laborers  to  repair  the  highways 
in  his  district,  but  shall  not  pay  more  to  such  laborers  than  is  customary 
in  his  district  for  similar  services,  and  such  supervisor  shall  superintend 
such  repairs;  but  in  no  case  shall  such  supervisor  neglect  to  repair  such 
highways,  and  if  such  labor  shall  be  insufficient  therefor,  he  shall  call  out 
the  hands  in  his  district  to  complete  such  repairing.  If  any  person  so 
called  out  shall  refuse  to  work,  he  shall  be  liable  to  pay  the  commutation 
money  therefor,  and  it  shall  be  the  duty  of  the  trustee  to  bring  suit  for 
the  same  as  provided  in  section  one  hundred  and  one  of  this  act. 

See  notes  to  section  6828  Burns'  R.  S.  1901. 

6844.  Extra  labor — Oredit. — 105.  When  such  extra  labor  provided 
for  in  the  next  preceding  section  shall  not  require  all  the  hands  in  the 
district,  or  an  equal  amount  of  labor  from  each,  the  supervisor  may  as- 
sess the  same  upon  such  hands  as  he  may  deem  sufficient,  and  for  the  ex- 
cess of  work  performed  by  any  one  over  the  average  amount  performed 
by  all  he  shall  give  to  each  person  performing  such  excess  a  certificate  of 
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the  amount  thereof,  which  shall  be  credited  to  the  holder  on  account  of 
any  subsequent  labor  to  be  done  by  him  on  the  highways  in  his  district. 
See  notes  to  section  6829,  Burns'  B.  S.  1901. 

6845.  Entry  on  land— Damages  assessed— Appeal. — 106.  The  super- 
visor, or  any  other  person  by  his  order,  may  enter  upon  any  land  ad- 
joining or  near  to  any  highway  in  his  district,  and  thereupon  construct 
such  ditches,  drains  and  dams,  and  dig  and  remove  such  gravel,  earth, 
sand  or  stone,  or  cut  and  remove  such  wood  or  trees  as  may  be  necessary 
for  the  proper  construction,  repair  or  preservation  of  such  highways; 
and  the  supervisor,  together  with  two  disinterested  persons,  shall  proceed 
at  once  to  the  locality  and  assess  such  damages  in  favor  of  the  owner  of 
the  lands  thereof,  as  in  their  judgment  seem  right  and  proper,  and  report 
the  same  under  oath,  within  ten  days  after  such  assessment,  to  the  trus- 
tee, having  first  given  notice  thereof  to  the  party  damaged,  and  such 
trustee  shall  pay  the  damages  assessed  out  of  the  township  treasury.  The 
oath  to  such  appraisers  may  be  administered  by  the  supervisor,  and  the 
oath  to  the  supervisor  may  be  administered  by  the  trustee.  No  person's 
land  shall  be  entered  when  material  can  be  found  on  the  roadway,  or 
convenient  in  the  district  on  the  roadways  thereof,  nor  when  drainage  can 
be  made  on  the  roadway,  at  a  cost  not  exceeding  the  cost  and  damages  of 
entering  upon  private  lands.  In  all  cases  contemplated  in  this  section, 
demand  shall  first  be  made  of  the  owner  of  the  land  before  entering 
thereon  or  taking  material.  If  he  assent,  he  may  point  out  the  material 
and  the  location  from  which  it  is  to  be  taken,  and,  if  accessible  and  fit  for 
the  purpose  intended,  the  material  shall  be  there  taken.  If  consent  be  re- 
fused by  the  owner,  the  supervisor  shall  notify  such  owner  of  his  inten- 
tion to  so  enter,  for  what  purpose  and  for  what  time,  and  point  out  the 
land  to  be  occupied,  or  the  material  to  be  taken.  In  all  assessments  of 
damages  the  owner  shall  be  notified,  and  have  leave  to  select  one  ap- 
praiser, and  shall  have  notice  of  the  time  and  place  of  the  meeting  of  the 
appraisers,  and  privilege  to  offer  evidence  as  to  damages  at  the  time  of 
the  assessment  by  the  appraisers:  Provided,  also,  That  any  pemon  ag- 
grieved may  appeal  from  the  action  of  the  appraisers  to  any  justice  of 
the  peace  of  the  township,  by  giving  notice  in  writing  to  the  road  super- 
visor. Such  notice  must  be  given  within  ten  days  after  final  action  by 
the  appraisers,  and  such  person  shall  give  bond  within  thirty  days  after 
final  action  by  the  appraisers.  Such  bond  shall  be  payable  to  the  trustee, 
and  shall  be  filed  with  and  approved  by  the  appraisers,  and  thereupon 
the  papers  shall  be  delivered  to  the  justice  of  the  peace ;  and  such  appeal 
shall  be  determined  as  other  questions  are  deteripined  in  civil  cases  before 
justices  of  the  peace. 

See  notes  to  section  6830,  Burns'  R.  S.  1901. 

6846.  Obstruction — Removal. — 107.  When  a  public  highway,  running 
through  or  bordering  upon  a  tract  of  real  estate,  shall  become  obstructed, 
the  owner  or  occupant  of  such  land  shall  remove  such  obstruction  as  soon 
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as  the  same  shall  come  to  his  knowledge,  for  which  the  proper  supervisor 
shall  allow  him  a  reasonable  credit  on  his  liability  to  work  on  the  high- 
ways, unless  the  obstruction  be  caused  by  the  act  of  such  owner  or  occu- 
pant, in  which  case  he  will  be  required  to  remove  the  same  without  any 
credit. 
See  notes  to  section  6831,  Burns'  R.  S.  1901. 

6847.  Trees — Ownership.— 108.  All  trees  standing  or  lying  on  the 
land  over  which  any  highway  shall  be  laid  out,  which  it  shall  be  neces- 
sary to  remove  in  the  opening  of  such  highway,  shall  belong  to  the  owner 
of  such  land,  if  he  shall  remove  the  same  before  the  supervisor  is  re- 
quired to  open  such  highway;  but  all  such  trees  and  down  timber,  or 
other  material  found  on  such  premises,  may  be  taken  and  used  by  the 
proper  supervisor  for  the  construction  or  repair  of  the  highway  or  of  any 
bridge  thereon. 

6848.  Bridge  or  culvert. — 109.  If  the  township  trustee  of  the  town- 
ship where  any  proposed  bridge  or  culvert  is  to  be  located  or  repaired 
shall  notify  the  board  of  commissioners  of  his  county  of  the  necessity  of 
such  location  or  repair,  and  if  in  the  opinion  of  the  commissioners  the 
public  convenience  shall  require  the  building  or  repairing  thereof,  they 
shall  cause  surveys  and  estimates  to  be  made  and  provide  for  the  erec- 
tion of  the  same :  Provided,  That  if  the  board  of  commissioners  shall  not 
deem  such  bridge  or  culvert  of  sufiScient  importance  to  justify  an  appro- 
priation from  the  county  treasury  for  the  building  or  repair  thereof,  the 
trustee  of  the  township  in  which  is  located  such  bridge  or  culvert  may  ap- 
propriate any  part  of  the  road  fund  in  the  township  treasury  for  that 
purpose,  if  he  shall  deem  it  right  and  expedient  to  do  so. 

See  notes  to  section  6833,  Burns.  K.  S.  1901. 

If  a  township  trustee  notifies  a  member  of  the  county  board  of  the  necessity  of 
building  or  repairing  a  bridge,  and  such  notice  is  acted  on  by  such  board,  the  town- 
ship will  be  liable  for  its  share  of  the  expense  of  building  or  repairing  such  bridge. 
Delaware  Tp.  v.  Board,  26  App.  97. 

[Acts  1903,  p.  223.     In  force  April  23,  1903.] 

6849.  Rural  mail  route  roads,  repairs. — 1.  That  in  addition  to  the 
duties  now  conferred  upon  them  in  respect  to  the  care  of  highways,  it 
shall  be  the  duty  of  the  boards  of  commissioners,  township  trustees  and 
road  supervisors  to  keep  in  repair  and  in  passable  condition  all  highways 
in  their  respective  districts  or  jurisdictions  along  or  on  which  United 
States  rural  free  delivery  mail  routes  have  been  or  may  hereafter  be  es- 
tablished and  maintained,  and  the  township  trustees  shall  set  aside  at 
least  five  (5)  per  cent,  of  the  road  fund  received  by  them  each  year  as  an 
emergency  fund,  to  be  used  in  carrying  out  the  provisions  of  this  act. 
And  it  shall  be  the  duty  of  the  above  named  oflScers  in  performing  their 
duties  in  respect  to  highways  to  give  preference  to  the  highways  along 
or  on  which  such  rural  mail  routes  have  been  or  shall  hereafter  be  estab- 
lished and  maintained.    It  shall  be  the  duty  of  such  oflScers  to  see  that 
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such  highways  are  properly  drained,  are  kept  free  from  obstructions  of 
every  kind  and  nature,  including  snow  drifts,  and  are  at  all  times  in  such 
condition  as  to  be  readily  pjissable  to  ordinary  travel.  And  it  shall  be 
the  duty  of  the  boards  of  county  commissioners,  township  trustees  and 
road  supervisors  upon  receiving  notice  of  the  defective  or  impassable 
condition  of  such  highways  to  proceed  at  once  to  repair  or  cause  to  be 
repaired  such  highways.  If  any  memiber  of  any  board  of  county  commis- 
sioners, any  township  trustees  or  any  road  supervisors  shall  fail  to  repair 
any  such  highway  within  his  respective  district  or  jurisdiction,  or  to 
cause  the  same  to  be  done,  for  a  period  of  five  days  after  receiving  knowl- 
edge of  the  defective  condition  of  such  highway,  he  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  one  nor  more  than  twenty-five  dollars  for  each  day  such 
highway  is  suffered  to  remain  in  such  defective  or  impassable  condition 
after  receiving  knowledge  of  such  condition. 
See  section  6856  as  to  repair  of  rural  mail  roads. 

[Acts  1906,  p.  521.     In  force  April  15,  1905.] 

6850.  Levy  of  road  tax — How  paid. — 110.  The  township  advisory 
board,  on  an  estimate  made  by  the  township  trustee,  shall  levy  annually 
on  or  before  the  first  Tuesday  in  June  a  road  tax  of  not  more  than  thirty 
cents  on  one  hundred  dollars  to  be  levied  according  to  the  amount  of 
real  and  personal  property  owned  in  such  township,  outside  of  the  cor- 
porate cities  and  towns  subject  to  taxation  for  road  purposes,  to  be  col- 
lected €LS  other  taxes  are  collected,  except  all  road  taxes  are  to  be  col- 
lected with  the  first  yearly  installment  of  taxes:  Provided,  however.  That 
the  taxes  so  assessed  on  real  estate  shall  be  worked  out,  as  near  as  prac- 
ticable, in  the  road  district  in  which  such  real  estate  lies,  and  the  taxes 
assessed  on  the  personal  property  in  the  district  where  the  owner  resides, 
at  the  rate  of  one  dollar  and  fifty  cents  per  day  for  each  man.  Such 
supervisor  may  require  any  person  liable  to  work  on  such  highways  who 
is  the  owner  of  an  ox,  mule  or  horse,  team  and  plow,  road  scraper,  road 
scoop,  cart  or  wagon  to  furnish  the  same,  and  a  driver,  in  such  labor  upon 
such  highways,  and  such  person  shall  receive  a  credit  for  two  days*  labor 
therefor,  and  shall  be  receipted  by  such  supervisor  accordingly:  Provided, 
further,  That  the  township  trustee  may,  with  the  consent  of  the  township 
advisory  board,  levy  an  additional  tax,  not  to  exceed  ten  cents  on  one 
hundred  dollars'  valuation,  to  be  paid  into  the  county  treasury  with  the 
first  installment  of  taxes  and  to  be  paid  by  the  treasurer  to  the  township 
trustee,  to  be  expended  for  the  construction  and  repair  of  bridges  and 
culverts  and  for  other  road  purposes.  It  shall  be  the  duty  of  the  county 
auditor  to  procure  and  deliver  each  year,  on  or  before  the  10th  of  Septem- 
ber to  the  proper  township  trustee,  a  list  of  all  road  taxes  assessed  on 
each  individual  in  his  township,  and  the  receipt  of  the  supervisor  of  the 
proper  district  for  the  amount  worked  out  by  any  taxpayer  shall  be  taken 
by  the  treasurer  of  the  county  in  payment  of  so  much  of  said  taxes,  if 
presented  during  the  year  in  which  the  labor  has  been  performed,  or  the 
year  following  upon  the  performance  of  said  labor.    No  supervisor  shall 
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issue  receipt  for  work  performed  by  himself,  except  for  his  own  road  tax, 
and  no  county  treasurer  shall  receive  the  certificate  of  any  supervisor 
except  in  payment  of  taxes  on  which  the  work  shall  be  performed:  And, 
provided  further^  That  the  taxes  so  assessed  on  the  real  estate  and  per- 
sonal property  shall  be  worked  out,  as  near  as  practicable,  in  the  road 
district  in  which  said  real  estate  is  situate,  and  the  personal  property 
xinder  the  supervision  of  the  supervisor  of  the  district  where  said  labor 
is  performed,  in  the  district  in  which  the  owner  resides,  upon  three  days' 
notice  of  the  time  and  place  such  labor  is  to  be  performed:  Provided, 
further.  That  the  road  tax  assessed  on  real  and  personal  property  shall 
1)0  worked  out  on  or  before  the  first  day  of  December  of  the  year  for 
which  the  levy  was  made.  All  credits  allowed  by  county  treasurers  for 
road  taxes  worked  out,  upon  settlement  with  the  township  trustee,  to  be 
properly  distributed  and  charged,  and  road  supervisors  are  required  to 
make  out  and  deliver  to  the  township  trustee,  on  or  before  the  first  day 
of  December  in  each  year,  a  statement  containing  a  true  list  of  persons 
of  their  respective  road  districts  having  worked  out  their  road  tax,  or 
Any  part  thereof,  during  the  year,  together  with  the  amount  worked  out 
by  each  person. 

6851.  Expenditure  of  road  tax. — 111.  The  township  trustee  shall 
order  the  expenditure  of  the  funds  derived  from  the  tax  provided  for  in 
the  last  section  in  the  improvement  of  the  highways  of  his  township  under 
«uch  regulations  as  he  may  deem  expedient  for  the  public  interest,  and  for 
this  purpose  shall  pay  such  sums  as  may  be  necessary,  on  the  order  of  the 
supervisors  of  the  township,  for  work  done  by  them  under  his  direction. 
Such  order  or  orders  drawn  upon  the  trustee  shall  distinctly  state  the  ser- 
vices performed  by  the  person  or  persons  to  whom  the  order  is  given. 

See  notes  to  section  6835,  Burns'  R.  S.  1901. 

6862.  Letting  work  by  contract.— 112.  Such  trustee  may  let  out  the 
work  contemplated  in  the  last  preceding  section  to  the  lowest  responsible 
bidder,  and  for  this  purpose  he  may  cause  notices  to  be  posted  up  in  three 
of  the  most  public  places  in  the  township,  that  proposals  will  be  received 
under  such  regulations  as  he  may  prescribe,  at  a  time  and  place  to  be  by 
liim  designated,  for  the  improvement  or  repair  of  all  the  highways  and 
1)ridge6,  or  any  part  thereof,  in  such  township ;  and  in  all  such  cases  such 
trustee  shall  adopt  such  regulations  as  to  the  extent  of  the  improvements 
or  repairs,  terms  of  payments,  superintendence  of  the  work,  and  the  time 
of  commencement  and  completion  thereof,  as  he  may  deem  proper.  Pay- 
menlB  on  such  contracts,  according  to  the  terms  thereof,  shall  be  made  by 
the  trustee  out  of  the  road  or  bridge  funds  in  his  hands. 

Contracts  for  the  repairs  of  highways  made  by  township  trustees  can  not  be  en- 
forced against  townships  when  such  trustees  have  not  complied  with  the  township 
reform  law.    Moss  v.  Sugar  Ridge  Tp.  161  Ind.  417. 

6863.  Injuring  or  obstructing  highway— Penalty.— 113.  Any  person 
who  shfdl  injure  any  dam,  drain,  embankment,  ditch  or  other  construc- 
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tion  made  for  the  protection  of  any  highway  or  bridge,  or  who  shall  wil- 
fully destroy  any  guide-post,  or  deface  any  inscription  or  device  thereon, 
or  who  shall  unnecessarily,  and  to  the  hindrance  of  passengers,  obstruct 
any  highway  or  bridge,  and  who  shaU,  when  driving  any  vehicle,  fail  to 
I>ass  to  the  right  when  meeting  another  vehicle,  so  as  to  allow  it  to  pass 
without  injury,  for  every  such  offense,  shall  forfeit  the  sum  of  five  dollars, 
to  be  recovered  by  the  trustee  in  the  name  of  the  township  before  a  jus- 
tice of  the  peace  of  the  county ;  and  for  every  day  such  obstruction  is  con- 
tinued the  same  sum  shall  be  recovered.  In  all  such  cases  such  trustee, 
within  three  days  after  receiving  information  of  any  such  offense,  shall 
commence  such  suit,  and  the  sum  recovered  thereon  shall  be  used  for  the 
benefit  of  the  highways  of  such  township.  In  case  of  a  recovery  in  any 
such  action  the  justice  of  the  peace  shall  tax,  as  costs,  the  sum  of  five  dol- 
lars as  attorney's  fees  for  plaintiff's  attorney. 

See  notes  to  section  6837,  Burns'  R.  S.  1901. 

Actions  will  lie  in  favor  of  townships  to  recover  damages  for  injuries  to  highways. 
Pittsburgh  Ry.  Co.  v.  Iddings,  28  App.  504. 

6864.  Suit  by  successor. — 114.  All  such  suits  commenced  by  one  trus- 
tee may  be  continued  by  his  successor  in  office,  and  no  costs  shaJl  be  taxed 
against  him  therein.  Any  supervisor  who  shall  fail  to  use  due  diligence 
in  keeping  the  highways  of  his  district  in  good  repair,  under  the  regula- 
tions herein  prescribed ;  or  who  shall  fail  to  call  out  the  hands  of  his  dis- 
trict to  work  on  the  highways  thereof  the  number  of  days  herein  pre- 
scribed, unless  the  tax  assessed  for  such  repair  of  such  highway  is  suffi- 
cient; shall,  for  every  such  offense,  forfeit  the  sum  of  ten  dollars,  to  be 
recovered  before  any  justice  of  the  peace  of  the  county,  in  the  name  of 
the  township,  by  the  trustee  of  such  township ;  and  all  sums  so  recovered 
shall  be  for  the  benefit  of  the  (Strict  for  which  such  supervisor  was 
elected  or  appointed,  and  such  trustee  shall  bring  suit  within  three  days 
after  receiving  information  of  any  such  failure  of  duty  by  such  super- 
visor. 

See  notes  to  section  6838,  Bums'  R.  S.  1901. 

6855.  Duties  continuous — ^Tools. — ^115.  Every  supervisor  shall  hand 
over  all  books,  papers  and  moneys,  as  well  as  all  tools  in  his  possession, 
to  his  successor  in  office  when  called  for.  Township  trustee  shall  procure, 
with  available  road  fund  in  their  hands,  such  tools  and  implements  as 
may  be  necessary  for  road  districts. 

See  note  to  section  6839,  Bums'  R.  S.  1901. 

6866.  Order  of  work — ^Donation. — ^116.  In  determining  upon  the 
amount  and  character  of  work  which  shall  first  be  done  on  any  highway, 
or  part  thereof,  the  township  trustee  shall  take  into  consideration  the  im- 
portance of  the  highway  to  the  traveling  public,  and  its  convenience  to 
gravel,  stone  or  other  material  to  be  used  in  its  construction.  Whenever 
the  citizens  interested  in  the  permanent  improvement  of  any  highway  of 


Digitized  by 


Google 


867  BEPAIE  OF  GENERAL  HIGHWAYS.  §   6857 

public  importance,  shall,  by  donation,  properly  ditch,  drain,  gravel,  em- 
bank X>T  otherwise  improve  any  such  highway,  such  trustee  may  con- 
tribute and  perform  work  thereon  equal  in  value  to  such  donation,  if  he 
have  the  means  in  his  hands  to  do  so:  Provided,  moreover,  That  every 
township  trustee  shall  set  aside  not  less  than  five  per  cent,  of  the  road 
funds  received  by  him  each  year  as  an  emergency  fund,  to  be  used  in 
keeping  in  repair  all  highways  in  his  township  along  or  on  which  United 
States  rural  free  delivery  mail  routes  have  been  or  may  hereafter  be  es- 
tablished and  maintained ;  and  it  shall  be  the  duty  of  every  such  trustee, 
and  of  every  road  supervisor,  to  give  the  preference  to  such  highways  in 
keeping  the  same  in  repair.  Such  highways  shall  be  kept  properly 
drained  and  free  from  all  obstructions,  including  snow-drifts,  so  as  to  be 
at  all  times  in  good  condition  for  ordinary  travel. 
See  section  6849  as  to  repair  of  rural  mail  roads. 

6867.  Oaths,  administering. — 117.  Each  township  [trustee]  is  em- 
powered to  administer  oath  in  all  cases  touching  the  prosecution  of  the 
business  of  the  township  of  which  he  is  trustee. 

6858.  Disbursements  of  road  fund. — 118.  All  road  money  on  hand  or 
that  may  hereafter  be  paid  to  the  county  treasurer  under  the  provisions 
of  this  or  of  any  previous  act,  shall  be  paid  to  the  proper  township  trus- 
tee, and  be  expended  by  him  as  other  road  funds  are  required  by  this  act. 

6859.  Supervisor's  rei>ort. — 119.  Each  supervisor  of  each  road  dis- 
trict shall,  on  or  before  the  first  day  of  December  in  each  year,  make  a  full 
and  succinct  report,  under  oath,  of  his  proceedings,  showing  the  names 
of  all  persons  liable  to  perform,  or  who  have  performed,  labor  on  the 
roads  in  his  district;  the  amount  of  commutation  money  received,  from 
whom  received,  and  the  amount  of  money  received  from  any  and  all 
sources  whatever,  and  how  the  same  has  been  expended;  and  shall  pay 
such  balance  to  and  file  such  report  with  the  trustee  of  his  township  on 
that  day. 

6860.  Reports  audited.— 120.  Such  township  trustee  shall  audit  the 
reports  referred  to  in  the  last  section,  and  enforce  the  payment  of  any 
such  balance,  and  compel  such  report  by  suit. 

6861.  Besi>on8ibility  for  tools. — 121.  Every  road  supervisor  shall  be 
responsible  for  the  care  and  safe-keeping  of  all  the  tools  belonging  to  his 
road  district,  and  on  going  out  of  oflSce  shall  report  the  number  and  kind 
of  tools  in  his  hands  to  the  trustee  of  his  township,  under  oath ;  and  such 
trustee  shall  charge  each  supervisor,  on  coming  into  oflSce,  with  the  whole 
amount  of  tools  in  his  district,  as  shown  by  the  statement  of  his  prede- 
cessor in  office.  Such  supervisor  shall  be  liable  for  any  loss  of,  or  damage 
to  the  tools  belonging  to  his  road  district,  occasioned  by  his  neglect,  to 
be  recovered  in  the  name  of  his  township,  upon  complaint  of  the  trustee 
of  such  township  before  any  justice  of  the  peace  therein. 

6862.  Roads  on  division  lines.— 122.  All  roads  running  on  township, 
county  or  road  district  lines  are  assigned  for  construction  and  repairs  as 
follows:    On  roads  running  north  and  south,  the  north  half  is  assigned  to 
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the  township  or  townships  and  district  or  districts  on  the  west  side  of 
such  line,  and  the  south  half  is  assigned  to  the  township  or  townships  and 
district  or  districts  on  the  east  side  of  such  lines;  and  on  roads  running 
east  and  west,  the  west  half  is  assigned  to  the  \ownship  or  townships  and 
district  or  districts  on  the  south  side  of  such  line,  and  the  east  half  to  the 
township  or  townships  and  district  or  districts  on  the  north  side  of  such 
line.  And  the  highways  so  assigned  shall  be  under  the  control  of  and  be 
kept  in  order  by  the  township  trustee  of  the  township  to  which  they  are 
assigned.  All  roads  running  on  lines  dividing  this  state  from  other  states 
shall  be  worked  in  conjunction  with  such  other  state,  and  shall  be  as- 
signed for  construction  and  repairs  in  the  same  manner  as  above  provided 
in  cases  where  roads  run  on  township  or  county  lines,  as  far  as  applicable. 

6863.  Appeal  to  circuit  court— Effect  of  act.— 123.  Except  as  other- 
wise  provided  in  this  act,  any  person  aggrieved  by  any  decision  of  the 
board  of  commissioners  of  any  county,  in  any  proceeding  in  relation  to 
highways,  may  appeal  therefrom  within  thirty  days  thereafter  to  the  cir- 
cuit court  of  such  county,  by  filing  a  bond,  with  surety  and  penalty,  to 
be  approved  by  the  auditor  of  such  county,  conditioned  for  the  due  prose- 
cution of  such  appeal,  and  the  payment  of  costs,  if  costs  be  adjudged 
against  him;  and  in  case  proceedings  shall  be  had  in  more  than  one 
county,  the  appeal  shall  be  to  the  circuit  court  of  the  county  in  which  the 
proceedings  were  first  instituted,  and  the  auditor  of  each  county,  on  being 
notified  of  such  appeal  by  the  auditor  of  the  county  in  which  the  appeal  is 
taken,  shall  transmit  to  the  clerk  of  the  court  to  which  the  appeal  is  taken 
a  transcript  of  all  the  proceedings  in  such  county;  and  upon  the  deter- 
mination of  such  appeal  such  clerk  shall  give  notice  thereof  to  the  audi- 
tors of  all  the  counties  interested.  Such  appeal  shall  be  tried  de  novo,  and 
may  be  had  as  to  any  issue  [tried],  or  that  might  have  been  tried,  before 
the  county  board ;  but  every  report  made  to  the  board  by  viewers  or  re- 
viewers or  by  any  committee,  body  or  oflScer,  under  the  provisions  of  this 
act,  shall  be  considered  in  evidence  on  such  appeal.  The  court  may  make 
final  determination  of  the  cause  so  appealed,  or  may  refer  the  case  back 
to  the  county  board  or  boards,  with  directions  how  to  proceed.  This  act 
shall  not  have  the  efl^ect  to  release  any  penalty,  forfeiture  or  liability  in- 
curred under  any  former  statute,  nor  shall  it  aflPect  any  pending  litiga- 
tion or  proceedings,  but  the  same  shall  be  concluded  and  be  effective  in 
all  respects  as  if  this  act  had  not  been  passed. 

See  notes  to  section  6754,  Burns'  R.  S.  IftOl. 
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CHAPTER    77. 
HUSBAND  AND  WIPE. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  opiitted  have  not  been  constmed  since  1901. 

SEC.  '  SEC. 

0961.     Lands  of  wife.  0974.  Suits  as  to  wife's  land. 

6964.     Wife  can  not  be  surety.  6976.  Earnings  and  profits  of  wife.* 

6964a.  Loans  to  married  women,  estoppel.  6977.  Support  of  wife,  suit  for. 
6966.     Torts  of  wife,  liability. 

6961.    Lands  of  wife. 

If  a  married  woman  is  divested  of  her  title  to  land  by  virtue  of  legal  proceedings 
during  her  life,  her  husband  will  not  have  any  interest  in  such  land  on  her  death. 
Turner  v.  Heinberg,  30  App.  615. 

A  contract  by  a  married  woman  without  her  husband  joining  to  sell  her  land  is 
void,  can  not  be  ratified,  is  void  as  to  the  other  party  and  is  not  a  sufficient  consid- 
eration to  support  promissory  notes.     Shirk  v.  Staflford,  31  App.  247. 

The  separate  executory  contracts  of  married  women  for  the  sale  of  their  lands 
can  not  he  enforced.     Bartlett  v.  Williams,  27  App.  637. 

Married  women  may  be  estopped  by  their  acts  and  declarations  to  assert  their 
claims  to  personal  property  the  same  as  other  persons.  Morgan  v.  Hoadley,  166  Ind. 
320;  Beidenkoff  v.  Brazee,  28  App.  646. 

0964.    Wife  can  not  be  surety. 

If  a  husband  and  wife  mortgage  lands  held  by  them  as  tenants  by  entirety  to  secure 
the  debts  of  other  persons,  such  mortgage  may  be  avoided  by  both  the  husband  and 
wife.    Webb  v.  John  Hancock  Ins.  Co.  162  Ind.  616. 

Lands  held  by  a  husband  and  wife  as  tenants  by  entirety  may  be  conveyed  by  them 
and  the  proceeds  applied  to  the  payment  of  the  debts  of  the  husband.  Rogers  v.  Shew- 
maker,  27  App.  631. 

When  a  married  woman  pleads  her  coverture  as  a  defense  to  an  action  on  a  con- 
tract which  she  executed  as  sure^,  she  need  not  allege  that  the  other  party  to  the 
contract  had  notice  that  she  executed  the  contract  as  surety.  International  Assn.  v. 
Watson,  158  Ind.  508. 

When  a  married  woman  is  estopped  to  plead  that  she  executed  a  contract  as  surety, 
the  matters  creating  the  estoppel  must  be  specifically  pleaded  against  her.  Inter- 
national Assn.  V.  Watson,  158  Ind.  508. 

When  a  married  woman  pleads  suretyship  as  a  defense  to  an  action  to  foreclose 
a  mortgage,  the  burden  rests  upon  her  to  prove  her  coverture  and  notice  on  the  part 
of  the  mortgagee  at  the  time  of  the  execution  of  the  mortgage.  Webb  v.  John  Han- 
cock Ins.  Co.  162  Ind.  616. 

(8C>9) 
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Notice  at  one  time  that  a  man  is  married,  is  not  notice  four  years  afterwardfl 
when  a  mortgage  is  executed  that  the  marriage  relation  continues  to  exist.  Webb  t. 
John  Hancock  Ins.  Co.  162  Ind.  616. 

Wiiether  a  married  woman  is  a  principal  or  surety  is  not  to  be  determined  by  tbs 
form  of  the  contract,  but  on  the  determination  of  the  question  whether  she  reoei^ed 
the  benefit  of  the  consideration  on  which  the  contract  rested.  Beidenkoff  v.  Brazee,  28 
App.  646. 

If  a  married  woman  indorses  a  note  in  consideration  of  the  release  of  a  d^it 
against  her  husband,  she  can  not  be  held  liable  as  an  indorser.  John  G.  Groub  Co.  t. 
Smith,  31  App.  686. 

[Acts  1903,  p.  394.     In  force  March  9,  1903.] 

6964a.  Loans  to  married  women,  estoppel. — 1.  *  That  any  married 
woman  who  shall  hereafter  execute  her  promissory  note,  bond  or  other 
evidence  of  indebtedness,  and  deliver  the  same  to  any  person,  firm  or  cor- 
poration for  the  purpose  of  securing  a  loan,  and  such  person,  firm  or  cor^ 
poration  shall  make  such  loan  and  shall  pay  the  proceeds  thereof  to  such 
married  woman  in  cash,  or  by  check  or  draft  drawn  payable  to  her  ord^, 
and  such  married  woman  shall  state  under  oath  in  writing  the  purpose 
for  which  such  borrowed  money  is  to  be  used,  and  if  such  afiSdavit  shall 
show  the  same  to  be  for  her  own  separate  use  or  the  betterment  of  her 
property,  or  separate  business,  she  shall  not  be  permitted  thereafter  to 
claim  that  such  loan  was  made  for  the  use  or  benefit  of  any  person  other 
than  herself. 

6966.    Torts  of  wife,  liability. 

If  a  wife  while  in  the  discharge  of  her  duties  as  such,  and  in  the  use  of  ihB 
property  of  her  husband  in  a  negligent  manner  causes  an  injury  to  another,  the 
husband  is  not  liable  for  the  injury.     Radke  v.  Schlundt,  30  App.  213. 

6974.  Suits  as  to  wife's  land. 

If  a  husband  seeks  to  be  made  a  party  to  a  suit  concerning  the  lands  of  his  wife 
he  should  allege  that  they  are  living  together.    Littell  v.  Bums,  29  App.  672. 

6975.  Earnings  and  profits  of  wife. 

Married  women  may  contract  to  board  and  serve  persons  other  than  their  hus- 
bands and  families,  and  may  recover  for  the  same  in  their  own  names.  Hamilton 
V.  Estate  of  Hamilton,  26  App.  114. 

6977.    Support  of  wife,  suit  for. 

When  a  wife  obtains  judgment  against  her  husband  for  a  support,  the  court  bss 
power  to  order  the  sale  of  lands  of  the  husband  in  another  county,  and  a  purchaser 
under  the  judgment  will  obtain  title  free  of  judgment  liens  created  subsequent  to  the 
order  of  sale.    Comstock  v.  Brandon,  27  App.  475. 
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CHAPTER    78. 

INSANE  PERSONS— DANGEROUS. 
Section  numbm-a  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  'omitted  have  not  been  conrtraed  since  1901. 

8EC.  SEC. 

6987.    Complaint,  arreet,  witnesses.  6990.    Finding  and  proceedings  before 

justice. 

6887.    Complaint,  arrest,  witnesses. 

Sections  6987-6995,  Bums'  R.  S.  1901,  concerning  the  trial  of  the  question  of 
insanity,  do  not  conflict  with  section  2725  of  such  revision  on  the  same  subject.  Board 
V.  Moore,  161  Ind.  426. 

6090.    Finding  and  proceedings  before  justice. 

The  statute  authorizing  justices  of  the  peace  to  appoint  persons  to  take  charge 
of  dangerous  insane  persons  is  not  unconstitutional  because  of  conferring  admin- 
istrative power  upon  judicial  officers.    Board  v.  Moore,  161  Ind.  426. 

So  much  of  section  6990,  Bums'  R.  S.  1901,  authorizing  the  payment  by  counties 
to  persons  appointed  by  justices  to  care  for  dangerous  insane  persons  for  their 
services,  was  repealed  by  the  coimty  reform  law  prohibiting  the  support  of  poor 
persons  except  when  they  are  inmates  of  county  institutions.  Board  v.  Himter,  161 
Ind.  478. 
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CHAPTER    80. 

INTEREST. 
Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  s&ice  1901. 

SBO.  8SC. 

7045.  On  writings  and  accounts.  7046.    Usury,  recoupment. 

7046.  On  writingB  and  acoonnts. 

If  a  person  wrongfully  and  unlawfully  obtains  money  belonging  to  another,  he 
is  chargeable  with  interest  from  the  time  of  receiving  the  money.  Tucker  t.  State, 
163  Ind.  403. 

If  a  father  receives  money  to  be  held  in  trust  for  his  children  and  he  oooverts 
the  money  to  his  own  use,  his  estate  is  liable  on  his  death  to  such  children  for  sudi 
money  together  with  interest  thereon  at  six  per  cent,  per  annum.  Estate  of  Stanley 
V.  Pence,  160  Ind.  636. 

If  premiums  are  paid  on  a  void  insurance  policy,  interest  should  be  allowed  only 
from  the  date  of  the  demand  for  repayment  by  the  insured.  American  Ins.  Co.  v. 
Bertram,  163  Ind.  51. 

7046.    Usury,  reconpment. 

All  agreements  to  pay  more  than  the  legal  rate  of  interest  for  the  loan  of  money 
are  usurious,  no  matter  what  the  form  of  the  contract  may  be.  Brown  v.  Follette, 
155  Ind.  316. 
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CHAPTER    81. 
LABORERS. 

Section  numbers  to  notes  refer  to  Reinsed  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  since  1901. 

ABT.  ABT. 

1.  When  preferred  creditors.  7051.  6.  Injuries  to  employes.  7083-7087. 

2.  Day's  labor.  7065a.  7.  Women  and  ghhoren  employes. 

3.  Payment  of  employes.  7056-7064a.  70871. 

4.  Blacklisting  employes.  7077.  8.  Boiler  inspection.    7087bl-7087fl. 

ARTICLE  1.— WHEN  PREFERRED  CREDITORS. 

SEO. 

7061.    When  preferred  creditors. 

7051.    When  preferred  creditors. 

The  act  of  1879,  making  laborers'  wages  preference  claims  was  not  repealed  by  the 
act  of  March  3,  1885,  and  the  amendment  of  section  7051,  Bums'  R.  S.  1901,  by  the 
act  of  March  17,  1885,  is  valid.     Small  v.  Hammes,  156  Ind.  566. 

When  the  business  of  a  person  or  corporation  is  suspended  by  the  action  of  creditors, 
wages  due  employes  to  the  amount  of  $50,  earned  within  six  months  next  before 
such  suspension,  have  priority  over  mortgages  on  the  property  of  the  employer*  Small 
V.  Hammes,  156  Ind.  556. 

ARTICLE  2.— DAY'S  LABOR. 

8B0. 

7055a.    Minimum  wages. 

7056a.    MJnimnm  wages. 

The  act  of  1901,  sections  7055a,  7055b,  Bums'  R.  S.  1901,  fixing  a  minimum  rate 
of  wages  that  shall  be  paid  unskilled  laborers  employed  on  public  work  of  the  state, 
counties,  cities,  and  towns,  violates  both  the  federal  and  state  constitutions,  and  is 
invalid.     Street  v.  Vamey  Supply  Co.  160  Ind.  338. 

ARTICLE  3.— PAYMENT  OF  EMPLOYES. 


7056.    Payment  of  employes.  7059c.  Assigning  wages. 

7067.    Demand  for  payment,  penalty.  7064a.  Wages,  assignment,  check,  pay- 

7069.    WeeKly  payment  of  wages.  ment. 
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7066.    Payment  of  employes. 

When  it  is  daixned  that  an  employer  failed  to  pay  the  wages  due  empl<7es  moatUj, 
it  must  be  alleged  and  proven  that  there  was  no  written  contract  between  the  parties 
waiving  the  right  to  demand  such  payment.  Chicago  Ry.  Co.  v.  Glover,  159  Ind.  166; 
Toledo  R.  R.  Co.  v.  Long,  160  Ind,  664. 

7057.    Demand  for  payment,  penalty. 

In  an  action  to  recover  the  penalty  and  attorney  fees  provided  by  statute  for  a 
failure  of  an  employer  to  pay  wages  monthly  on  demand,  it  must  be  alleged  sad 
proven  that  there  was  no  written  contract  between  the  parties  regulating  such  pay- 
ment. Chicago  Ry.  Co.  v.  Glover,  169  Ind.  166;  Toledo  R.  R.  Co.  v.  Long,  160  Ind. 
664. 

The  assignee  of  a  claim  for  wages  can  not  recover  the  penalty  provided  by  statoU 
for  the  refusal  of  an  employer  to  pay  wages  due  monthly  on  demand.  Chicago  Ry.  Go. 
V.  Glover,  159  Ind.  166. 

In  an  action  by  an  employe  to  recover  wages  and  the  penalty  provided  by  statute 
because  of  a  refusal  to  pay  the  wages  due  on  demand,  the  employer  may  plead  as  a 
set  off  any  sum  that  he  has  been  legally  compelled  to  pay  in  garnishee  proceedings  in 
another  state  against  such  employe.  Baltimore  R.  R.  Co.  v.  Hollenbeck,  161  Ind. 
452. 

7059.    Weekly  payment  of  wages. 

The  act  of  1899,  sections  7059-7069e,  Bums'  R.  S.  1901,  requiring  the  wmges  of 
employes  to  be  paid  weekly,  is  an  unreasonable  restriction  upon  the  freedom  of  eon- 
tract  and  is  unconstitutional  and  void.  Republic  Iron  Co.  v.  State,  160  Ind.  379.  8m 
International  Co.  v.  Weissinger,  160  Ind.  349. 

70590.    Assigning  wages. 

Section  4  of  the  act  of  1899,  section  7069c,  Bums'  R.  S.  1901,  prohibiting  the 
assignment  of  wages  to  be  earned  in  the  future,  is  not  unconstitutional  because  it 
unreasonably  restricts  the  right  to  contract.  International  Co.  v.  Weissinger,  160 
End.  349. 

[Acts  1903,  p.  307.     In  force  April  23,  1903.] 

7064a.  Wages,  assignment,  dieok,  payment.— 1.  That  whenever  any 
person,  finn,  company  or  corporation  or  association  shall  take  from  any 
employe,  laborer  or  other  person  rendering  services  for  hire  in  the  state, 
an  assignment  of  such  employe's,  laborer's  or  other  person's  wages, 
earned  or  unearned,  due  o^  to  become  due,  or  shall  take  from  such  em- 
ploye, laborer  or  other  person  rendering  service  for  hire,  any  order  on  his 
employer  for  any  such  wages  and  shall  issue  to  give  to  any  such  employe, 
laborer  or  other  person  rendering  service  for  hire,  in  consideration  of  or  in 
payment  for  any  such  assignment  or  transfer  or  order,  any  check  or  any 
ticket,  token  or  device  payable  or  redeemable  or  purporting  to  be  pay- 
able or  redeemable  or  agreed  to  be  payable  or  redeemable  in  goods,  ware, 
merchandise  or  any  other  cominodity  or  anything  other  than  lawful 
money  of  the  United  States,  such  checks,  tickets,  tokens  or  device  shall 
at  once  become  due  and  payable  in  lawful  money  of  the  United  States, 
for  and  to  the  extent  of  the  full  amount  of  the  wages  assigned  or  relin- 
quished for  it,  and  the  employe,  laborer  or  other  person  to  whom  such 
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check,  ticket,  token  or  device  for  such  assignment  or  relinquishment  of 
wages,  shall,  after  demand,  have  the  right  to  collect  same  with  reason- 
able attorney's  fees,  by  suit  in  any  court  of  competent  jurisdiction.  Noth- 
ing in  this  act  shall  be  construed  to  prevent  any  firm,  person,  company, 
corporation  or  association  from  paying  such  employe,  laborer  or  other 
person  rendering  service  for  hire  by  bank  check  on  any  solvent  bank; 
Provided,  Such  bank  check  is  payable  upon  demand  at  its  face  value. 

ARTICLE  4.— BLACKLISTING  EMPLOYES. 

8EC. 

7077.    Blacklisting. 

7077.    Blacklisting. 

The  provisions  of  section  7077,  Bums'  R.  S.  1901,  concerning  the  blacklisting  of 
employes  who  have  voluntarily  left  the  service  of  the  employer,  axe  not  covered  by 
the  title  of  the  act  and  no  action  lies  under  such  statute  for  blacklisting  such  em- 
ployes.   Wabash  R.  R.  Co.  v.  Young,  162  Ind.  102. 

ARTICLE  6.— INJURIES  TO  EMPLOYES. 

SEC.  SEC. 

7083.    Liability  for  personal  injuries.  7087.    Contracts  of  release  void. 

7086.    Laws  of  other  states  no  defense. 

7083.    Liability  for  personal  injuries. 

Construction  generally  of  the  statute  known  as  the  employers  liability  act,  and 
liability  of  employers  for  injuries  to  employes.  Baltimore  Ry.  Co.  v.  Peterson,  156 
Ind.  364;  Indianapolis  Ry.  Co.  v.  Houlihan,  157  Ind.  494;  Baltimore  Ry.  Co.  v.  Reed, 
158  Ind.  25;  Thacker  v.  Chicago  Ry.  Co.  159  Ind.  82;  Southern  Ry.  Co.  v.  Martin, 
160  Ind.  280;  Consumers  Co.  v.  Eyer,  160  Ind.  424;  Lake  Erie  R.  R.  Co.  v.  Char- 
man,  161  Ind.  95;  American  Co.  v.  Hullinger,  161  Ind.  673;  Southern  Ry.  Co.  v. 
Harrell,  161  Ind.  689;  Cleveland  Ry.  Co.  v.  Bergschidcer,  162  Ind.  108;  Hunt  v. 
Conner,  26  App.  41;  Chicago  R.  R.  Co.  v.  Richards,  28  App.  46. 

The  first  clause  of  section  1  of  the  employers  liability  act  is  substantially  a  leg- 
islative declaration  of  the  common  law  as  it  existed  in  this  state  at  the  time  of  the 
passage  of  such  act.    Cleveland  Ry.  Co.  v.  Scott,  29  App.  519. 

Construction  of  clause  2  of  section  1  of  the  act  known  as  the  employers  liability 
act.  Consumers  Co.  v.  Eyer,  160  Ind.  424;  Southern  Ry.  Co.  v.  Harrell,  161  Ind. 
689;  Indianapolis  Co.  v.  Foreman,  162  Ind.  85;  Republic  Iron  Co.  v.  Berkes,  162  Ind. 
617;  Muncie  Pulp  Co.  v.  Davis,  162  Ind.  558;  Grand  Rapids  Ry.  Co.  v.  Pettit,  27 
App.  120;  Terre  Haute  R.  R.  Co.  v.  Rittenhouse,  28  App.  633;  Cleveland  Ry.  Co.  v. 
Scott,  29  App.  519;  Indiana  Co.  v.  Buskirk,  32  App.  414;  Baltimore  R.  R.  Co.  v. 
Hunsucker,  33  App.  27;  Ft.  Wayne  Gas  Co.  v.  Nieman,  33  App.  178. 

Construction  of  clause  3  of  section  1  of  the  act  known  as  the  employers  liability 
act.    Thacker  v.  Chicago  Ry.  Co.  159  Ind.  82. 

Construction  of  clause  4  of  section  1  of  the  act  known  as  the  employers  liability 
act.  Baltimore  Ry.  Co.  v.  Peterson,  156  Ind.  364;  Indianapolis  Ry.  Co.  v.  Houlihan, 
157  Ind.  494;  Baltimore  Ry.  Co.  v.  Reed,  158  Ind.  25;  Thacker  v.  Chicago  Ry.  Co. 
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169  Ind.  82;  Pitteburgh  Ry.  Co.  v.  Gipe,  160  Ind.  360;  Jarvis  v.  Hit<;h,  161  Ind. 
217;  Indianapolis  Co.  v.  Foreman,  162  Ind.  85;  Cleveland  Ry.  Co.  v.  Bergscfaicker, 
162  Ind.  108;  Pittsburgh  Ry.  Co.  v.  Collins,  163  Ind.  569;  Southern  Ind.  Ry.  Co. 
V.  Fine,  163  Ind.  617;  Cleveland  Ry.  Co.  v.  Goddard,  33  App.  321;  Indianapolis 
Transit  Co.  v.  Andis,  33  App.  625. 

Complaints  in  actions  under  the  employers  liability  act  must  allege  that  the  de- 
fendant is  a  railroad  or  other  corporation.  Ft.  Wayne  Gas  Co.  v.  Nieman,  33  App. 
178. 

In  actions  brought  by  employes  to  recover  for  personal  injuries  under  the  employers'^ 
liability  act,  it  is  not  necessary  to  allege  the  absence  of  contributory  negligence  oo 
the  part  of  the  plaintiff.  Pittsburgh  Ry.  Co.  v.  Lightheiser,  163  Ind.  247;  Pitta- 
burgh  Ry.  Co.  V.  Collins,  163  Ind.  569. 

When  complaints  in  actions  by  employes  for  injuries  must  show  that  the  employe 
did  not  assume  the  risk  of  being  injured.  American  Co.  v.  Hullinger,  161  Ind.  673; 
Southern  Ry.  Co.  v.  Harrell,  161  Ind.  689;  Indianapolis  Co.  v.  Foreman,  162  Ind.  85. 

Section  foremen  and  section  men  are  fellow  servants  while  going  to  and  returning 
from  work  on  a  railroad  car.    Thacker  v.  Chicago  Ry.  Co.  159  Ind.  82. 

If  an  employe  has  authority  to  direct  and  control  other  employes  he  is  the  repre- 
sentative of  the  employer,  and  the  negligence  of  the  employe  vested  with  such  au- 
thority is  the  negligence  of  the  employer.  Terre  Haute  R.  R.  Co.  v.  Rittenhouse,  28 
App.  633. 

An  employe  is  a  vice-principal  only  when  he  is  the  representative  of  the  master  is 
respect  to  those  duties  which  he  can  not  escape  by  a  delegation  of  them.  Southern 
Ry.  Co.  V.  Harrell,  161  Ind.  689. 

When  a  private  corporation  is  in  the  hands  of  a  receiver  who  is  conducting  the 
business  thereof,  such  receiver  is  liable  under  the  employers  liability  act  for  injuries 
to  employes  the  same  as  such  corporation  would  be  liable  under  similar  circumstances. 
Hunt  V.  Conner,  26  App.  41. 

The  employers  liability  act  does  not  relieve  employes  of  any  care  and  caution  to 
avoid  injuries  that  is  imposed  by  the  common  law.  Corning  Steel  Co.  v.  Pohlplatz, 
29  App.  250. 

7086.  Laws  of  other  state  no  defense. 

The  provision  of  section  4  of  the  employers  liability  act  prohibiting  the  pleading 
of  the  law  of  the  state  where  an  injury  occurred  to  an  employe  in  defense  of  an 
action  brought  in  this  state  to  recover  damages  for  such  injury,  is  unconstitutional. 
Baltimore  Ry.  Co.  v.  Reed,  158  Ind.  25. 

The  employers  liability  act  of  this  state  has  no  effect  as  to  injuries  which  occur  to 
employes  in  another  state,  and  no  recovery  can  be  had  for  such  injuries  in  this  state 
unless  a  recovery  therefor  could  be  had  under  the  laws  of  the  state  where  the  injury 
occurred.  Baltimore  Ry.  Co.  v.  Reed,  158  Ind.  25;  Baltimore  Ry.  Co.  v.  Jones,  15S 
Ind.  87. 

7087.  Contracts  of  release  void. 

When  an  employe  releases  an  employer  from  liability  for  injuries  for  a  spedfied 
consideration  stated  in  the  release,  the  consideration  is  contractual  and  the  employe 
can  not  show  that  there  was  no  consideration  for  the  release.  Indianapolis  Ry.  Co.  v. 
Houlilian.  157  Ind.  494. 
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ARTICLE  7.— WOMEN  AND  CHILDREN  EMPLOYES, 
ssc. 
7087i.    Machinery,   regulation,   cleaning. 

7087L    Machinery,  regulation,  cleaning. 

What  constitutes  a  "machine''  within  the  meaning  of  the  act  regulating  the  opera- 
tion of  factories.    Green  v.  American  Car  Co.  163  Ind.  135. 

If  employers  fail  to  comply  with  the  statute  requiring  machinery  to  be  guarded, 
they  may  be  liable  for  injuries  to  employes,  although  such  employes  knew  that  the 
machinery  was  not  guarded.  Monteith  v.  Kokomo  Co.  159  Ind.  149;  Blanchard-Ham- 
ilton  Co.  V.  Colvin,  32  App.  398;  American  Co.  v.  Clark,  32  App.  644. 

An  employer  does  not  become  liable  for  failure  to.  furnish  belt-shifters  unless  he 
fails  to  obey  the  orders  of  the  factory  inspector  to  furnish  such  shifters.  Indiana 
€o.  V.  Wells,  31  App.  460. 

If  an  employer  fails  to  guard  vats  as  required  by  statute,  and  the  death  of  an 
employe  is  caused  by  such  failure,  the  employer  is  liable.  Chamberlain  v.  Waymire, 
32  App.  442. 

The  doctrine  of  assumed  risks  has  no  application  when  the  death  of  or  injury  to 
an  employe  is  caused  by  a  failure  on  the  part  of  an  employer  to  guard  and  protect 
machinery  and  vats  as  required  by  statute.  Chamberlain  v.  Waymire,  32  App.  442; 
American  Car  Co.  v.  Clark,  32  App.  644. 

A  complaint  by  an  employe  to  recover  for  an  injury  caused  by  the  failure  of  the 
employer  to  guard  machinery  must  show  that  the  injury  resulted  because  the  ma- 
chinery was  not  guarded.     Rietnian  v.  Bangert,  26  App,  468. 

A  complaint  to  recovery  for  an  injury  because  machinery  was  not  guarded  is  not 
.good  under  the  common  law  unless  it  is  alleged  that  the  employe  was  ignorant  of 
the  condition  of  the  mac]iinery  and  the  dangers  resulting  therefrom.  Indiana  Co. 
V.  Wells,  31  App.  460. 

Employers  permitting  persons  under  sixteen  years  of  age  to  clean  machinery  while 
in  motion  are  liable  for  injuries  occurring  while  such  persons  are  engaged  in  such 
work.    Brower  v.  Lock,  31  App.  353. 

In  an  action  to  recovery  for  injuries  to  an  employe  because  machinery  was  not 
guarded,  a  letter  written  by  the  state  factory  inspector  to  the  employer  concerning 
the  guarding  of  the  machiner}^  is  admissible  in  evidence.  Blanchard-Hamilton  Co.  v. 
Colvin,  32  App.  398. 

ARTICLE  8.— BOILER  INSPECTION. 

SEC.  SEC. 

7067bl.     Boilers,  safety  appliances.  7087el.    Duty  of  prosecutor. 

7087cl.     Inspecting  boilers.  7087fl.     Violations,  penalty. 

7087dl.     Boiler  houses,  guages. 

[Acts  1903,  p.  535.     In  force  April  23,   1903.] 

7087bl.  Boilers,  safety  appliances. — 1.  That  it  shall  be  the  duty  of 
every  person,  firm  or  corporation  owning  or  using  or  causing  to  be  used 
any  steam  boiler  for  generating  steam  to  be  applied  to  machinery  in  all 
industrial  institutions  subject  to  inspection  by  the  department  of  inspec- 
tion, shall  provide  them  with  a  full  complement  of  gauge-cocks,  some 
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visible  means  of  indicating  the  water  level,  one  steam  gauge,  one  fusible 
plug  properly  inserted,  one  safety  valve,  all  to  be  kept  in  good  working 
order  (the  area  of  said  valve,  if  known  as  a  pop-valve,  shall  be  in  the 
ratio  of  one  square  inch  of  area  to  three  square  feet  of  grate  surface),  a 
lever  and  ball  safety  valve  in  the  ratio  of •  one  square  inch  of  area  to  two 
square  feet  of  grate  surface:  Provided,  That  fusible  plugs  shall  be  re- 
quired only  in  boilers  having  crown  sheets. 

7087cl.  Inspecting  boilers. — 2.  That  the  owner,  agent,  manager,  or 
lessee  of  any  boiler  or  boilers  described  in  section  1  of  this  act,  of  ten  or 
more  horse  power,  shall  cause  such  boiler  or  boilers  to  be  inspected,  inter- 
nally, once  in  six  months  by  a  practical  boilermaker  of  not  less  than  five 
years'  experience;  or  a  practical  steam  engineer  who  has  had  not  less 
than  ten  years'  experience  with  steam  boilers  carrying  not  less  than  sev- 
enty (70)  pounds  pressure  per  square  inch;  or  by  a  boiler  inspector  of 
any  company  doing  business  under  the  laws  of  the  state,  who  shall  furnish 
to  the  owner,  agent,  or  lessee  of  such  boiler  a  certificate  of  inspection 
stating  the  kind  and  showing  the  condition  of  said  boiler,  the  connec- 
tions, and  maximum  pressure  to  be  carried  by  said  boiler ;  such  certificate 
to  be  retained  in  the  office  of  said  establishment  and  to  be  shown  to  the 
chief  inspector  of  the  department  of  inspection  or  his  deputy  when  re- 
quired. 

7087dl.  Boiler  houses,  gauges. — 3.  Every  boiler  house  in  which  a 
boiler,  or  nest,  or  battery  of  boilers  is  placed  shall  be  provided  with  a 
steam  gauge  or  gauges,  properly  connected  with  the  boilers,  and  where 
the  engine  is  in  a  separate  room,  or  more  than  forty  feet  distant  from  the 
gauge  or  nearest  boiler,  shall  have  another  gauge  attached  to  the  steam 
pipe,  so  the  engineer  can  readily  ascertain  the  pressure  carried.  The 
safety  valves  of  steam  boilers  subject  to  inspection  under  this  act  shall 
be  loaded  to  sustain  only  th?  maximum  pressure  allowed  by  said  cer- 
tificate of  inspection. 

7087el.  Duty  of  prosecutor. — 4.  The  prosecuting  attorney  of  any 
county  of  this  state  is  hereby  required  upon  request  of  the  chief  inspector 
of  the  department  of  inspection,  his  deputy  or  any  other  person  of  full 
age,  to  commence  and  prosecute  to  a  termination  before  any  court  of  com- 
petent jurisdiction,  in  the  name  of  the  state,  actions  or  proceedings  against 
any  person,  firm  or  corporation  reported  to  him  to  have  violated  the  pro- 
visions of  this  act. 

7087fl.  Violations,  pcnalty.~5.  It  shall  be  unlawful  for  any  person, 
firm  or  corporation  to  knowingly  operate  any  aforesaid  boilers  except 
as  provided  for  in  this  act,  and  for  the  violation  of  section  1  or  3  a  fine  of 
not  less  than  ten  dollars  ($10.00)  nor  more  than  twenty-five  dollars  . 
($25.00)  shall  be  assessed  for  each  offense.  Each  day  such  violation  or 
violations  continue  shall  constitute  a  separate  offense.  Any  person,  firm 
or  corporation  knowingly  failing  to  comply  with  section  2  of  this  act, 
or  any  order  issued  by  the  department  of  inspection  in  accordance  there- 
with, shall  be  fined  not  less  than  twenty-five  dollars  ($25.00)  nor  more 
than  one  hundred  dollars  ($100.00). 
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CHAPTER    82. 

LANDLORD  AND  TENANT. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  oonstraed  since  1901. 


Suit  for  possession. 
Circuit  courts  have  concurrent  juris- 
diction. 
Forcible  entry  and  detainer. 

7089.    Tenancies  at  will  and  ftom  year  to  year. 

If  a  landlord  notifies  a  tenant  during  his  term  that  if  he  holds  over  his  rent  will 
be  so  much  per  month,  and  the  tenant  holds  over  without  notice  of  an  acceptance  of 
the  proposition  of  the  landlord,  a  new  term  is  not  created.  Lautman  v.  Miller,  158 
Ind.  382. 

If  a  tenant  for  three  years  holds  over  at  the  end  of  his  term  with  the  consent 
of  the  landlord,  he  becomes  a  tenant  from  from'  year  to  year  under  the  terms  ex- 
pressed in  the  contract  imder  which  he  entered  into  possession.  Ridgeway  v.  Hannum, 
29  App.  124. 

Contracts  granting  the  right  to  enter  on  lands  and  explore  for  and  remove  gas  or 
oil  for  an  indefinite  period,  an  annual  sum  to  be  paid  for  such  right,  do  not  create 
tenancies  from  year  to  year,  and  failure  to  pay  rent  does  not  terminate  the  con- 
tract but  gives  the  landowner  the  right  to  do  so.  Hancock  v.  Diamond  Qlass  Co. 
162  Ind.  146. 

When  an  employe  occupies  premises  of  his  employer  under  his  contract  of  employ- 
ment the  relation  of  landlord  and  tenant  does  not  exist  between  the  parties.  Heffel- 
finger  v.  Fulton,  25  App.  33. 

7094.    Notice,  when  not  necessary. 

If  a  tenant  from  month  to  month  is  paying  rent  in  advance  and  he  fails  to  pay 
rent  when  due  the  tenancy  is  terminated  without  notice.  Ingalls  v.  Bissot,  25  App. 
130. 

When  the  consideration  for  the  use  of  premises  is  a  monthly  payment  in  advance 
of  a  sum  of  money  and  the  use  of  gas  by  the  lessor,  a  failure  to  pay  the  monthly 
payment  does  not  entitle  the  lessor  to  possession  if  he  continues  the  use  of  gas. 
King  V.  Morristown  Co.  31  App.  476. 

7105.    Lien  of  landlord  on  crop. 

If  rent  is  to  be  paid  partly  in  money  and  partly  in  crops  raised,  the  tenant  to 
have  no  title  to  the  crops  until  the  same  was  measured  and  the  share  of  the  landlord 
delivered  and  the  cash  rent  paid,  the  landlord  may  sue  a  purchaser  of  the  crops 
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from  the  tenant  in  violation  of  the  contract  for  conversion.     Gifford  v.  Meyers,  27 
App.  348. 

7106.  Suit  for  possession. 

If  a  tenant  from  month  to  month  is  to  pay  rent  in  advance  and  he  fails  to  pay 
rent  when  due,  the  landlord  may  sue  for  possession  without  a  demand  for  rent  or  a 
notice  to  quit.     Ingalls  v.  Bissot,  25  App.  130. 

If  the  consideration  for  the  use  of  premises  is  the  payment  of  a  sum  of  money 
monthly  in  advance  and  the  use  of  gas  by  the  lessor,  a  failure  to  pay  the  money 
when  due  does  not  entitle  the  lessor  to  possession  so  long  as  he  continues  to  use 
gas.    King  v.  Morristown  Co.  31  App.  476. 

If  a  suit  for  possession  is  based  upon  the  ground  of  failure  to  pay  rent  when  doe 
and  a  ten  days'  notice  to  quit,  the  plaintiff  must  show  that  rent  was  due  when  notice 
was  given  and  that  it  had  not  been  paid  when  the  ten  days  expired.  Cambridge 
Lodge  V.  Routh,  163  Ind.  1. 

7107.  Circuit  courts  have  concurrent  jurisdiction. 

If  a  landlord  sues  a  tenant  for  possession  in  the  circuit  court,  all  defenses  may  be 
proven  without  plea  that  may  be  so  proven  before  justices  of  the  peace.  Ward  v. 
Pittsburgh  Ry.  Co.  25  App.  405. 

7118.    Forcible  entry  and  detainer. 

If  an  employe  occupies  a  house  of  the  employer  as  a  part  of  his  contract  of  em- 
ployment, he  is  not  a  tenant  of  the  employer  and  can  not  maintain  an  action  under 
the  forcible  entry  and  detainer  statute.  Heff  el  finger  v.  Fulton,  25  App.  33. 
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LANDS  OF  THE  STATE. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sectioiui  omitted  have  not  been  constrned  sinoe  1901. 

SEC. 

7189a.    Michigan  road  land  patents. 

fAcU  1905,  p.  178.     In  force  April   15,  1905.] 

7189a.  Michigan  road  land  patents. — 1.  That  the  goyernor  of  this 
state  be  and  is  hereby  authorized,  empowered  and  directed  in  all  eases 
where  final  payment  has  been  made  for  any  of  said  Michigan  road  lands 
and  patents  have  not  been  issued  to  the  purchaser  thereof,  upon  the  re- 
quest of  the  owner  of  the  whole  or  any  part  thereof,  to  issue  a  patent  for 
such  lands  in  the  name  of  the  original  purchaser,  and  when  so  issued  shall 
Test  in  the  owner  all  the  title  and  interest  held  by  this  state  at  the  time 
of  such  final  payment  for  the  lands  so  purchased. 
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LEVEES  AND  DIKES. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1001. 

SeotioiiB  omitted  have  not  been  oonstrned  sinoe  190L 

SBC.  SEa 

7202.    Articles  of  association.  7225.    Assessments,  defense  to  tax. 

7213.  Surrej,  description  of  work,  esti-     7230.    Bepairs,  cost,  assessment. 

mate.  7230a.  Maintenance,  repair,  protection,  oon- 

7214.  Petition  for  work — ^Appraisers.  denmation. 
7216.    Report  of  appraisers,  notice  hear-      7230b.  Unlawful  use. 

ing.  7230c  Penalty. 

7224.    Bonds  for  construction. 

LActs  1906,  p.  580.  In  force  March  0,  1905.] 
7202.  Articles  of  association. — 1.  That  any  number  of  persons,  not 
less  than  five,  who  may  be  interested  in  constructing  any  levee,  dyke  or 
break-water,  ditch,  open  or  covered,  waste  gates,  or  any  work  necessary 
to  be  eflBcient  drainage  and  protection  against  overflow  of  land,  subject 
thereto,  may  associate  themselves  together  and  adopt  and  subscribe  arti- 
cles which  shall  specify  the  name  and  objects  of  the  association. 
This  section  amends  section  7202,  Bums'  R.  S.  1001. 

7213.  Survey— Description  of  work— Estimate.— 12.  Before  causing 
said  work  to  be  commenced,  or  any  assessment  made  therefor,  the  board 
of  directors  shall  cause  a  careful  survey  of  the  proposed  work,  and  have 
specifications  thereof  showing  the  height  of  levee,  dyke  or  breakwater, 
above  low  water  mark  of  any  stream  that  overflows  the  lands  against 
which  such  work  is  to  protect  the  same,  the  inclination  or  gradient  of  the 
top,  width  of  top  or  crown,  slope  of  the  sides,  the  altitude  of  ditch  bottoms, 
relative  to  permanent  ''bench  marks,"  slope  of  sides,  width  of  bottom, 
size  of  tiles,  description  of  waste  gates  or  automatic  *' shut-outs,"  and  the 
exact  location  of  each  item  of  said  work  by  bearings  and  distances  with 
reference  to  well  defined  land  comers  in  the  vicinity,  or  other  prominent 
and  permanent  objects  along  the  several  lines  of  location,  so  that  a  good 
and  intelligent  description  of  the  work  will  be  had.  Such  work  may  in- 
clude and  appropriate  any  work  heretofore  done  for  the  same  object  and 
under  any  law  of  this  state  by  any  person  or  persons,  association  or  corpo- 
ration, allowing  such  parties  just  credits  for  the  value  thereof,  not  ex- 
ceeding what  the  same  work  of  equal  efficiency  can  be  made  for,  at  the 
time  of  construction  of  the  work  herein  contemplated :   Provided^  That  no 
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railroad  embankments  shall  be  so  appropriated  without  the  consent  of 
the  controllers  thereof.  Such  work  shall  be  shown  by  plats,  profiles, 
drafts,  etc.,  as  such  work  is  usually  shown  by  civil  engineers,  and  if  prac- 
ticable be  divided  into  sections  of  from  one-eighth  to  one-half  mile  each 
in  length  for  the  convenience  of  letting  contracts  for  the  construction 
thereof.  The  estimated  cost  of  such  work  by  sections,  if  so  divided,  and 
also  by  the  whole,  to  which  may  be  added  the  preliminary  expenses,  such 
as  reasonable  attorney's  fees,  engineer's  and  assessor's  fees,  advertising 
and  other  necessary  and  proper  services,  all  of  which  work  or  proceed- 
ing shall  at  all  times,  during  business  hours,  be  open  to  the  inspection  of 
all  persons  interested  therein. 
This  section  amends  section  7213,  Bums'  R.  S.  1001. 

7214.  Petition  for  work— Appraisers.— 13.  The  board  of  directors 
may  then  apply  to  the  board  of  commissioners  of  each  county  into  which 
any  part  of  the  proposed  work  shall  extend,  and  shall  present  to  the 
said  board  of  commissioners  a  petition  signed  by  a  majority  of  the  resi- 
dent land  owners  in  such  county,  including  members  of  the  corporation 
of  each  county  interested  in  the  proposed  work,  praying  for  the  appoint- 
ment of  appraisers,  and  on  proof  that  a  majority  of  such  land  owners 
are  petitioners  therefor,  it  shall  be  the  duty  of  the  board  of  county 
commissioners  to  appoint  in  each  county  three  appraisers,  not  members 
of  the  association,  or  in  any  way  interested  in  the  proposed  work,  to 
the  lands  in  that  county  affected  thereby.  The  appraisers  shall  be  fur- 
nished a  copy  of  the  plan  and  profile  of  the  proposed  work,  to  appraise 
the  benefits  and  injuries  which  will  result  from  the  proposed  work, 
together  with  a  certified  copy  of  the  order  of  the  board  of  commis- 
sioners for  their  appointment.  Such  appointment  shall  authorize  said 
appraisers  to  meet  at  such  time  and  place  in  said  county  for  the  purpose 
of  making  their  appraisement  as  shall  be  fixed  by  the  directors  of 
such  association.  If  any  one  of  such  appraisers  shall  die,  remove  from 
the  county  or  decline  to  act,  his  place  shall  be  supplied  by  the  board  of 
commissioners. 

This  section  amends  section  7214,  Burns'  R.  S.  1901. 

[Acts  1903,  p.  29.    In  force  February  19,  1903.] 

7216.  Report  of  appraisers,  notice,  hearing. — 15.  At  the  time  and 
place  named  by  the  directors  and  fixed  by  such  notices  said  appraisers 
shall  meet  and  shall  first  examine  the  lands  and  roads  which  in  their 
judgment  will  be  affected  by  the  proposed  work  and  determine  whether 
or  not  said  proposed  work  will  be  of  public  utility;  and  if  they  find 
that  said  proposed  work  will  be  of  public  convenience  or  welfare,  or  will 
benefit  the  public  health  or  any  public  road  or  roads,  they  shall  find  that 
said  proposed  work  is  of  public  utility,  and  the  boards  of  commissioners 
and  courts  shall  so  find  upon  such  facts  when  construing  this  act;  but 
if  the  appraisers  find  the  proposed  work  not  to  be  of  public  utility, 
they  shall  forthwith  file  with  the  auditor  of  said  county  a  report  thereof, 
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and  the  auditor  shall  fix  a  date  within  thirty  days  thereafter  for  the 
board  of  commissioners  to  hear  and  determine  the  question  of  public 
utility,  and  the  auditor  shall  give  notice  of  the  time  so  fixed  for  such  hear- 
ing by  publication  in  some  newspaper  of  general  circulation,  published 
in  said  county,  by  one  publication  ten  days  before  the  time  so  fixed 
and  shall  call  the  board  of  commissioners  together  to  meet  on  the  date 
so  fixed,  and  the  board  of  commissioners  shall  then  hear  the  evidence 
offered  by  any  person  interested  and  shall  determine  whether  or  not  said 
proposed  work  will  be  of  public  utility,  and  if  the  said  board  of  commis- 
sioners finds  said  work  not  to  be  of  public  utility  they  shall  dismiss 
the  proceedings  at  the  costs  of  the  petitioners,  but  if  the  board  of  com- 
missioners finds  that  said  proposed  work  is  of  public  utility,  or  if  said 
appraisers  find  said  proposed  work  to  be  of  public  utility,  then  and 
in  either  case,  said  appraisers  shall  proceed  to  examine  all  the  lands 
in  the  county  in  which  they  have  been  appointed,  the  intrinsic  or  market 
value  of  which  may  be  by  them  believed  to  be  affected  by  the  construc- 
tion of  the  proposed  work,  or  by  the  appropriation  of  all  or  any  part 
thereof,  for  the  right-of-way  or  other  purposes  of  the  association,  speci- 
fied in  the  application  to  the  board  of  commissioners,  under  the  thirteenth 
section  of  this  act,  or  of  any  stone,  timber,  gravel  or  other  material  re- 
quired by  the  association  specified  in  such  application;  and  said  ap- 
praisers shall  also  examine  all  public  and  corporate  roads  by  them 
believed  to  be  benefited  by  the  construction  of  said  proposed  work,  and 
shall  assess  to  the  county,  if  the  road  is  a  state,  county  or  free  turnpike 
road,  or  to  the  city  or  town  if  it  is  a  street,  or  to  the  corporation  if 
it  is  a  corporate  road  or  railroad,  the  amount  of  such  benefits,  and 
said  appraisers  shall  make  out  separate  schedules  of  all  such  lands 
in  parcels  not  larger  than  the  smallest  United  States  government  sub- 
division of  all  such  lands  situated  in  each  county,  and  shall  assess  to 
each  tract  the  full  and  entire  amount  of  such  benefit,  which  it  will  in  the 
opinion  of  a  majority  of  them  receive  by  the  construction  of  the  proposed 
work,  without  any  regard  to  the  cost  of  the  work,  and  the  injury 
which  in  the  opinion  of  the  majority  of  them  it  will  sustain,  and  in 
determining  such  injuries  they  shall  make  due  allowance  and  com- 
pensation for  all  lands  appropriated  for  right-of-way  and  material  for  the 
construction  of  said  proposed  work,  specified  in  the  application  to  the 
board  of  commissioners,  which  schedules,  together  with  the  schedule 
of  the  assessments  on  public  and  corporate  roads  and  their  finding  on 
the  question  of  public  utility,  they  shall  return  to  the  clerk  of  the  asso- 
ciation, in  whose  hands  it  shall  remain  open  to  inspection  by  any  one 
interested  in  it  until  the  meeting  of  the  appraisers  to  equalize  their 
assessment,  as  in  this  act  provided:  Provided,  That  no  more  full  or 
specific  description  of  any  lands  or  statement  of  the  name  of  the  owners 
thereof  shall  be  necessary  in  such  schedule  or  assessment  than  is  re- 
quired by  law  to  be  placed  on  the  tax  duplicate  of  state  and  county 
taxes :  And  provided,  further,  That  the  application  to  the  board  of  com- 
missioners for  the  appointment  of  appraisers  and  publication  to  non- 
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residents  shall  be  sufficient  notice  to  the  county,  or  service  upon  the 
auditor  shall  be  sufficient  notice  to  the  county,  and  notice  served  upon 
residents  of  the  county  five  days  before  the  time  fixed  in  such  notice 
shall  be  sufficient  as  to  them  under  this  act :  And  provided,  further,  That 
in  case  of  appeal  taken  under  the  provisions  of  this  act  the  question 
of  said  proposed  work  not  being  of  public  utility  may  be  treated,  made 
and  considered  as  a  legal  objection :  And  provided,  further.  That  section 
25  of  this  act  shall  apply  only  to  land  and  material  needed  for  the 
construction  of  said  proposed  work  which  may  have  been  omitted 
and  not  specified  in  the  application  to  the  board  of  commissioners,  and 
to  materials  for  maintenance  and  repair,  and  in  case  the  damage  for  lands 
appropriated  for  right-of-way  and  materials,  as  specified  in  the  application 
to  the  board  of  commissioners  shall  in  any  instance  exceed  the  benefit 
to  the  lands  so  affected,  such  excess  shall  be  considered  as  costs  of 
construction  and  be  paid  for  before  such  lands,  right-of-way  or  material 
is  used :  Provided,  That  the  provisions  of  this  act  shall  in  no  wise  aflPect 
litigation  now  pending  in  any  of  the  courts  of  this  state. 
This  section  amends  section  7216,  Burns'  R.  S.  1901. 

[Acts  1905,  p.  580.     In  force  March  9,   1905.] 

7224.  Bonds  for  construction. — 23.  After  all  the  preceding  sections 
have  been  compled  with,  the  directors  of  said  association  may  apply  to 
the  board  of  county  commissioners,  at  any  regular  session,  to  issue  county 
bonds  to  raise  the  money  to  construct  such  work.  The  county  commis- 
sioners, after  being  satisfied  that  the  law  has  been  complied  with,  shall 
cause  the  bonds  of  the  county  to  be  issued  for  the  amount  required 
to  complete  the  work  in  such  county,  said  bonds,  running  not  to  exceed 
fifteen  years  and  at  an  annual  interest  not  to  exceed  six  per  cent,  pay- 
able semi-annually  with  the  right  to  be  paid  after  two  years  one-fifteenth 
of  the  whole  amount,  or  such  other  part  of  the  whole  as  the  time  to  run 
may  indicate,  as  one-twelfth,  one-tenth,  one-ninth,  etc.,  as  the  case  may 
be,  to  be  paid  each  year;  said  bonds  to  be  not  less  than  one  hundred 
dollars  and  not  more  than  five  hundred  dollars  each.  The  county  treas- 
urer may  be  designated  to  sell  such  bonds,  not  below  their  par  value, 
if  his  bond  as  such  treasurer  be  deemed  by  the  county  board  sufficient 
to  cover  the  amount,  and  if  not  sufficient  then  any  bank  or  agency, 
which  the  board  may  deem  responsible  for  the  trust,  may  be  elected 
to  negotiate  the  sale  of  such  bonds.  Not  more  than  one  per  cent, 
shall  be  paid  to  any  party  for  selling  said  bonds  and  applying  the 
proceeds  thereof  to  the  proper  purposes.  The  money  obtained  from  such 
bonds  shall  be  paid  to  the  treasurer  of  the  association  from  time  to 
time  as  the  work  progresses  on  the  order  of  the  board  of  directors.  If 
any  balance  shall  remain  after  the  work  is  completed,  such  balance 
shall  be  covered  into  the  county  treasury  and  a  pro  rata  credit  entered 
on  the  tax  duplicate  to  each  party  assessed  for  the  construction  of  the 
work.  Such  bonds  and  interest  may  be  paid  at  such  time  and  place 
or   places   as   the   board   of   county   commissioners   may   designate   by 
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their  order.  When  the  proposed  work  lies  in  two  or  more  counties 
the  amount  of  bonds  issued  by  each  such  county  shall  be  determined 
as  follows:  The  board  of  commissioners  shall  meet  in  joint  session 
in  the  county  where  the  principal  o£Bce  of  said  association  is  situated 
and  first  determine  the  whole  amount  of  bonds  required  to  complete 
the  proposed  work,  which  amount  shall  be  divided  and  apportioned  to 
each  county  according  to  the  amount  to  be  paid  on  account  of  said  work 
for  the  lands  and  roads  in  each  such  county. 
This  section  amends  section  7224,  Bums'  R.  S.  1901. 

7225.  Assessments— Defense  to  tax.— 24.  That  to  reimburse  the 
county  for  the  money  so  advanced  to  construct  such  work  the  county 
auditor  shall  place  on  the  tax  duplicate  each  year  thereafter  the  annual 
amount  due  from  each  tract  of  land  assessed  as  benefited,  less  whatever 
may  have  been  assessed  as  damages  to  such  tract  on  account  of  such 
work  till  such  damage  is  paid,  and  the  same  shall  be  a  lien  on  such 
land,  and  shall  be  collected  as  other  state,  county  or  township  taxes 
are  collected:  Provided,  That  enough  additional  shall  be  levied  to  cover 
the  annual  interest  each  year:  And,  provided  further.  That  no  person 
assessed  shall  raise  any  question  as  to  the  validity  of  the  tax  so  levied 
after  it  shall  have  been  placed  on  the  tax  duplicate,  which  he  might  have 
raised  under  section  twenty-one  (21)  of  this  act,  but  any  person  so 
assessed  may  show  error  of  description  of  land,  or  amount  demanded, 
if  such  error  exist. 

This  section  amends  section  7225,  Burns'  R.  S.  1901. 

7230.  Repairs — Costs— Assessment. — ^29.  Whenever  it  shall  be  neces- 
sary to  repair  such  work,  so  as  to  restore  it  to  the  condition  of  original 
construction,  or  for  betterments  not  exceeding  five  per  cent,  of  the  origi- 
nal cost  of  construction,  or  in  case  that  the  cost  of  the  original  con- 
struction of  such  work,  where  done  by  the  directors  without  a  contract, 
though  done  as  cheaply  as  possible,  has  by  any  washout  been  in  excess 
of  the  estimate  therefor  not  to  exceed  five  per  cent,  thereof,  the  directors 
shall  order  their  clerk  to  certify  the  cost  of  the  same  to  the  county 
auditor.  On  receipt  of  such  certificate,  the  auditor  shall  draw  his 
warrant  on  the  county  treasurer  for  the  same,  which  shall  be  paid  out 
of  the  county  funds  to  the  treasurer  of  said  association:  Provided, 
That  such  betterment  shall  not  include  any  extension  of  the  work  to 
take  in  new  land,  but  only  such  improvements  as  experience  may  show 
to  be  necessary  to  render  the  first  work  more  safe  and  efficient.  The 
auditor  shall  place  the  cost  of  such  work  as  shown  by  the  certificate 
on  tax  duplicates  each  year  against  the  lands  concerned  in  ratio  of  the 
original  assessment,  and  cost,  which  is  to  be  collected  the  same  as  the 
taxes  for  the  state,  county  and  township  are  collected,  and  said  taxes, 
when  collected,  shall  go  to  reimburse  the  county  out  of  which  the  same 
was  paid. 

This  section  amends  section  7230,  Burns'  R.  S.  1901. 
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[Acts  1905,  p.  186.     In  force  March  4,  1005.] 

7230a.  Maintenance— Repair— Protection  —  Oondenmation. — 1.  That 
any  person  or  persons,  ofScer  or  officers,  corporation  or  association  author- 
ized by  law  to  maintain,  protect,  or  repair  any  levee  now  or  hereafter 
constructed  under  any  law  of  the  state  of  Indiana  shall  have  the  right 
to  purchase  for  the  use  of  any  such  levee  whatever  ground  may  be 
necessary  to  protect,  maintain  or  repair  such  levee;  and  whenever,  in 
the  opinion  of  any  such  person  or  persons,  officer  or  officers,  corporation 
or  association,  it  shall  be  considered  necessary  to  purchase  real  estate 
for  such  use  or  purpose  and  they  are  unable  to  agree  with  the  owner 
thereof  they  may  proceed  to  acquire  such  real  estate  by  condemnation 
in  the  same  maimer  and  with  the  same  effect  as  provided  by  law 
for  the  condemnation  of  real  estate  for  railroad  purposes. 

7230b.  Unlawful  use. — 2.  It  shall  be  unlawful  for  any  person  to  ride 
or  drive  upon  or  over  any  levee  now  or  hereafter  constructed  under 
any  law  of  the  state  of  Indiana,  except  for  the  purpose  of  passing 
over  the  same  at  public  or  private  crossings,  or  upon  such  parts  as  may 
be  or  becomes  a  part  of  a  public  highway;  or  for  the  purpose  of 
inspection  or  repair. 

7230c.  Penalty. — 3.  Any  person  violating  any  of  the  provisions  of 
sections  2  or  3  of  this  act  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars. 


Digitized  by 


Google 


SEC. 

SEC. 

7231a. 

Transient  merchants. 

7237n. 

723 Id. 

Transient  merchants, 

violation, 

penalty. 

72370. 

7237m. 

Jimk  dealers,  license. 

7237p. 
7237q. 

OHAPTEB    85. 

LICENSES. 
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Purchase  from  minor,  written 

consent. 
License,  clerk  circuit  court,  fee. 
Register  of  minors,  inspection. 
Penalty. 

7231a.    Transient  merchants. 

The  act  of  1901,  sections  7231a-7231i,  Bums'  R.  S.  1901,  requiring  transient  mer- 
chants to  obtain  a  license  and  regulating  the  business  thereof,  is  constitutional.  Le^y 
V.  State,  161  Ind.  251. 

7213d.    Transient  merchant,  violation,  penalty. 

In  charging  a  transient  merchant  with  doing  business  without  a  license,  it  is  not 
necessary  to  charge  the  doing  of  the  acts  mentioned  in  section  three  of  the  act  regu- 
lating such  merchants.     State  v.  Carpenter,  168  Ind.  368. 

[Acts  1906,  p.  431.     In  force  April   15,  1905.] 

7237m.  Junk  dealers— License.— 1.  That  it  shall  hereafter  be  unlaw- 
ful for  any  person,  firm  or  corporation  to  buy  junk  without  having  first 
obtained  a  junk  dealer's  license  as  hereinafter  provided. 

7237n.  Purchase  from  minor— Written  consent. — 2.  It  shall  here- 
after be  unlawful  for  any  person,  firm  or  corporation  to  purchase  junk, 
directly  or  indirectly,  or  to  trade,  barter  or  exchange  for  junk,  from  or 
with  any  person  who  is  under  the  age  of  twenty-one  years,  without  having 
first  obtained  the  written  consent  of  the  parent  or  guardian  of  said 
minor  to  such  sale :  Provided,  That  where  such  minor  has  neither  parent 
nor  guardian  the  written  statement  of  a  responsible  resident  of  the 
county  to  the  effect  that  he  has  personal  knowledge  that  the  material  to 
be  sold  is  the  property  of  said  minor  and  that  it  is  not  stolen  property, 
shall  be  suflScient  compliance  herewith. 

72370.  License — Clerk  circuit  court — ^Pee. — 3.  Any  person,  firm  or 
corporation  desiring  to  buy,  trade  for  or  otherwise  collect  or  purchase 
junk  in  any  county  in  this  state  shall  apply  to  the  clerk  of  the  circuit 
court  of  said  county  for  a  junk  dealer's  license,  stating  in  such  applica- 
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tion  the  name  of  the  applicant,  or,  if  a  firm,  the  names  of  the  members 
thereof,  and  the  proposed  place  of  business,  and  pay  to  said  clerk  the 
sum  of  one  dollar,  which  said  sum  shall  be  accounted  for  as  other 
fees,  and  said  clerk  shall  thereupon  issue  to  said  applicant  a  license  to 
buy  junk,  at  the  place  named  for  one  year,  and  said  clerk  shall  keep  a 
record  of  such  licenses. 

7237p.  Register  of  minors,  inspection. — 4.  It  shall  be  the  duty  of  ev- 
ery such  person,  firm  or  corporation  to  register,  in  a  book  kept  for  that 
exclusive  purpose,  the  name,  age  and  residence  of  every  person  under 
the  age  of  twenty-one  years  from  whom  such  material  is  purchased  or 
acquired,  together  with  the  name  of  the  parent  or  guardian,  or,  in  event 
there  is  no  parent  or  guardian,  that  of  the  responsible  person  certifying 
as  provided  in  section  3  of  this  act,  which  book,  together  with  the  con- 
sent or  certificates  aforesaid,  shall  be  subject  to  inspection  by  any  citi- 
zen of  the  state,  who  shall  also  have  the  right  to  copy  any  part  or  parts 
thereof. 

7237q.  Penalty. — 5.  Any  person,  persons  or  corporations  violating 
any  of  the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  fined  any  sum  not  more  than  five  hundred 
dollars  nor  less  than  one  dollar,  to  which,  upon  a  second  or  other  sub- 
sequent conviction,  imprisonment  in  the  county  jail  for  any  determinate 
period  not  exceeding  ninety  days  may  be  added. 
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Section  numbers  to  notes  refer  to  Revised  Statutes  of  1001. 

Sections  omitted  have  not  been  construed  since  1901. 


8£C. 

7238. 
7248. 
7249. 
7260. 
7254. 
7254b. 


Attorney,  lien,  how  had. 
Labor  liens  against  corporations. 
Acquiring  lien,  priority. 
Enforcing  lien,  practice. 
Animals,  feeding,  lien. 
Baggage,  lien,  removal,  penalty. 


SBC. 

7265. 

7258. 

7250. 

7262. 

7268. 


Mechanic's  liens. 
Recording  notice,  fee. 
Enforcing  lien. 
Personal  liability  of  owner. 
Lien  of  tradesmen,  enforcing. 


7238.    Attorney,  lien,  how  had. 

The  lien  of  an  attorney  properly  taken  upon  a  judgment  can  not  be  divested  without 
his  consent,  and  an  assignee  of  the  judgment  does  not  become  liable  for  the  li^ 
when  nothing  is  collected  on  the  judgment.     Peterson  v.  Struby,  25  App.   10. 

7248.  Labor  liens  against  corporations. 

The  lien  of  a  laborer  for  wages  on  corporation  property  is  superior  to  an  un- 
preferred  judgment  lien  which  was  not  of  record  sixty  days  before  the  laborer  ac- 
quired his  lien.  Forrest  v.  Corey,  29  App.  159. 

7249.  Acquiring  lien,  priority. 

Notice  by  an  employe  of  an  intention  to  hold  a  lien  on  corporation  property  need 
not  describe  the  property.    Forrest  v.  Corey,  29  App.  159. 

7250.  Enforcing  lien,  practice. 

In  an  action  to  enforce  the  lien  of  an  employe  against  corporation  property  the 
plaintiff  may  recover  an  attorney  fee,  as  the  practice  for  enforcing  mechanic's  liens 
is  applicable  to  such  actions.     Forrest  v.  Corey,  29  App.  159. 

7254.    Animals,  feeding,  lien. 

If  a  liveryman  has  a  lien  on  animals  for  care  and  feed,  his  lien  is  lost  when 
he  parts  with  the  possession  of  the  animals,  and  he  can  not  transfer  such  lien  and 
possession  to  another  person.    Glascock  v.  I<emp,  26  App.  175. 

7254b.    Baggage,  lien,  removal,  penalty. 

Section  2  of  the  act  of  1897,  making  it  a  crime  to  do  certain  acta  for  the  pur- 
pose of  defrauding  hotel  and  boarding  house  keepers  is  constitutional.  State  v.  E!b|^ 
156  Ind.  339. 
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In  charging  the  removal  of  baggage  for  the  purpose  of  defrauding  a  hotel  or  board- 
ing house  keeper,  it  need  not  be  alleged  that  such  removal  was  with  the  intent  to 
commit  such  fraud.    State  v.  Engle,  156  Ind.  330. 

7255.    Mechanic's  liens. 

The  mechanic's  lien  law  is  not  subject  to  any  constitutional  objection.  Barrett  v. 
Millikan,  166  Ind.  610. 

The  preference  liens  that  are  given  to  persons  for  wages  without  the  giving  of 
notice  as  specified  in  the  last  clause  of  section  7265,  Bums'  R.  &.  1901,  is  limited 
to  the  class  of  service  mentioned  and  to  the  structures  named  in  such  clause.  Sulzer- 
Vogt  Co.  V.  Rushville  Co.  160  Ind.  202. 

The  preference  given  to  mechanics  and  laborers,  when  the  debtors  are  in  failing 
circumstances  without  filing  notice  of  liens,  applies  only  to  claims  for  wages  and  does 
not  include  claims  for  materials.     National  Co.  v.  Stranahan,  161  Ind.  602. 

When  mechanics  and  laborers  are  given  liens  against  failing  debtors  without  filing 
notices  of  such  liens,  such  liens  must  be  enforced  within  a  year  the  same  as  other 
liens  are  required  to  be  enforced.    Smith  v.  Tate,  30  App.  367. 

7258.  Recording  notdce,  fee. 

Recorders  are  entitled  to  at  least  fifty  cents  for  recording  notices  of  mechanic's 
liens  under  the  fee  and  salary  act  of  1895,  such  act  repealing  the  prior  statute  on 
such  subject.     State  v.  Phillips,  157  Ind.  481. 

7259.  Enforcing  lien. 

Persons  who  are  given  preference  liens  without  filing  notices  when  debtors  are  in 
failing  circumstances  are  required  to  enforce  their  liens  within  one  year  the  same 
as  other  liens  acquired  by  mechanics.     Smith  v.  Tate,  30  App.  367. 

If  mortgagees  are  not  made  parties  to  a  suit  to  foreclose  a  mechanic's  lien  com- 
menced and  judgment  obtained  within  a  year,  such  mortgagees  may  enjoin  a  sale  of 
the  property  imder  the  foreclosure  decree  after  the  expiration  of  the  year.  Martin 
V.  Berry,  159  Ind.  666. 

7262.    Personal  liability  of  owner. 

If  a  sub-contractor  serves  notice  on  the  owner  of  a  building  that  he  will  hold  him 
personally  liable  for  the  amount  owing  by  the  contractor  to  the  sub-contractor,  such 
owner  will  be  liable  to  the  sub-contractor  for  the  amount  owing  to  the  contractor  bf 
such  owner,  or  to  the  extent  of  the  claim  of  the  sub-contractor.  Roberts  v.  Koss, 
32  App.  610. 

7268.    Lien  of  tradesmen,  enforcinj^. 

Mill  owners  have  a  lien  on  lumber  sawed  by  them  for  their  charges,  and  may 
enforce  such  lien  against  any  lumber  remaining  in  their  possession  for  any  balance 
due  for  sawing  a  larger  lot  of  lumber.    Bierly  v.  Royse,  26  App.  202. 
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License,  when  required. 

7283d. 
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License,  notice,  remonstrance. 
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License,  bond,  appeal,  effect. 
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Location  of  rooms,  unobstructed 

view. 
Remonstrance,  forms. 
Sales  by  druggists,  penalty. 
Selling  without  license. 
Liability  on  bond. 


7276.    License,  when  required. 

Druggists  who  sell  medicines  composed  partly  of  intoxicating  liquors  are  not  liable 
for  selling  liquors  without  a  license,  although  such  sales  are  made  without  a  pre- 
scription from  a  physician.    Parker  v.  State,  31  App.  650. 

7278.  License,  notice,  remonstrance. 

If  an  applicant  for  a  liquor  license  causes  notice  of  his  application  to  be  published 
in  a  paper  located  outside  of  the  township  of  his  residence  and  place  where  he  pro- 
poses to  sell,  and  which  has  very  little  circulation  in  such  township,  and  there  are 
papers  published  and  generally  circulated  in  the  township,  such  notice  is  in  suffi- 
cient.    Goodwine  v.  Flint,  28  App.  36. 

The  fact  that  at  the  time  of  giving  notice  of  an  intention  to  apply  for  a  lioen»e 
to  sell  liquors  the  building  mentioned  in  the  notice  has  not  been  erected,  will  not 
defeat  the  application  if  the  building  and  room  described  in  the  application  is  in  ex- 
istence when  the  license  is  issued.    Moran  v.  Creagan,  27  App.  659. 

Remonstrances  against  the  granting  of  licenses  to  sell  liquors  may  be  signed  by 
the  attorney  of  the  remonstrators.  Cochell  v.  Reynolds.  156  Ind.  14;  Ludwig  v.  Cory. 
158  Ind,  682;  Shaffer  v.  Stem,  160  Ind.  375;  White  v.  Furgu.son,  29  App.  144;  Fried 
V.  Nelson,  30  App.  1. 

If  a  person  who  obtains  a  license  to  retail  liquors  becomes  a  non-resident  of  the 
county  in  which  the  license  is  granted,  he  loses  the  right  to  sell  under  such  license. 
State  V.  Dudley,  33  App.  640. 

7279.  License,  bond,  appeal,  effect. 

If  an  appeal  is  taken  from  an  order  granting  a  license  to  sell  liquors,  such  appeal 
doe<i  not  prevent  the  applicant ^rom  selling  under  the  license  from  its  date  until  tbe 
close  of  the  next  term  of  court  at  which  suchj  cause  may  be  lawfully  tried,  but  he 
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can  not  continue  to  sell  after  such  time  during  the  pendency  of  the  appeal.     State 
V.  Sopher,  157  Ind.  360. 

7283a.    License  to  sell,  application,  qualifications. 

If,  at  the  time  of  issuing  a  license  to  sell  liquors,  there  is  in  existence  at  the  location 
described  in  the  notice  of  application  a  room  and  building,  as  described  in  the  appli- 
cation, the  license  can  be  issued,  although  the  building  had  not  been  erected  when  the 
notice  was  published.    Moriein  v.  Creagan,  27  App.  659. 

7283c.    Room,  arrangement,  occupants,  prohibited,  when. 

What  constitutes  a  violation  of  the  statute  by  a  licensed  liquor  seller  in  permitting 
persons  to  be  unlawfully  in  his  saloon  at  times  when  it  is  unlawful  to  sell  liquors. 
Atkinson  v.  State,  33  App.  8. 

7283d.    Location  of  rooms,  unobstructed  view. 

Rooms  in  which  liquors  are  sold  under  licenses  in)  cities  or  towns  must  front  on 
streets,  and  not  on  alleys,  and  the  granting  of  a  license  to  sell  liquors  in  a  particular 
room  does  not  adjudicate  that  the  room  fronts  on  a  street  or  highway.  State  v.  Har- 
rison, 162  Ind.  542. 

Places  in  which  licensed  sellers  may  sell  liquors  must  consist  of  one  room  on  the 
ground  floor,  fronting  a  highway  or  street,  and  the  view  into  such  room  must  be  un- 
obstructed from  the  street  or  highway  at  times  when  it  is  unlawful  to  sell  liquors. 
Atkinson  v.  State,  33  App.  8. 

In  charging  the  obstruction  of  view  into  a  room  where  liquors  are  sold  under  license 
at  times  when  sales  can  not  be  lawfully  made,  it  must  be  alleged  that  the  room  was 
located  and  arranged  as  the  statute  requires.    State  v.  Slentz,  27  App.  557. 

When  it  is  charged  that  a  view  into  a  room  where  liquors  are  sold  under  license  was 
obstructed  on  Sunday,  the  particular  Sunday  and  date  must  be  stated.  State  v.  Slentz, 
27  App.  657. 

[Acts   1905,  p.  7.     In  force  April   15,  1905.] 

7283i.  Remonstrance — ^Forms. — 9.  If  three  days  before  any  regular 
session  of  the  board  of  commissioners  of  any  county,  a  remonstrance  in 
writing,  signed  by  a  majority  of  the  legal  voters  of  any  township,  or 
ward  in  any  city  situated  in  said  county,  shall  be  filed  with  the  auditor 
of  the  county  against  the  granting  of  a  license  to  any  applicant  or  against 
such  granting  to  all  applicants  for  the  sale  of  spirituous,  vinous,  malt 
or  other  intoxicating  liquors,  under  the  law  of  the  State  of  Indiana 
with  the  privilege  of  allowing  the  same  to  be  drunk  on  the  premises 
where  sold  within  the  limits  of  said  township,  or  city  ward,  it  shall  be 
unlawful  thereafter  for  such  board  of  commssioners  to  grant  license  to 
any  such  applicant  therefor  during  the  period  of  two  years  from  the 
date  of  filing  of  such  remonstrance;  or  if  such  remonstrance  shall  be 
against  all  applicants  then  it  shall  be  unlawful  for  said  commissioners 
to  grant  a  license  to  any  applicant  therefor  during  a  period  of  two 
years  from  the  date  of  the  filing  of  such  remonstrance  against  all  ap- 
plicants; if  any  such  license  should  be  granted  by  said  board  during 
said  period,  the  same  shall  be  null  and  void,  and  the  holder  thereof 
shall  be  liable  for  any  sales  of  liquors  made  by  him  the  same  as  if  such 
sales  were  made  without  license,  and  such  violator  of  the  law  shall  be 
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subject  to  arrest  and  punishment  as  if  no  license  had  been  issued.  The 
number  to  constitute  a  majority  of  the  voters  herein  referred  to  shall 
be  determined  by  the  greatest  aggregate  vote  cast  in  said  township  or 
ward  for  candidates  for  any  oflSce  at  the  last  election  preceding  the 
filing  of  such  remonstrance.  Provided,  however.  That  any  remonstrance 
which  is  not  directed  personally  against  an  individual,  but  which  is  di- 
rected against  all  applicants,  shall  be  separate  and  distinct,  shall  con- 
tain the  name  of  no  individual,  but  shall  be  directed  to  the  board  of 
county  commissioners  directly  against  the  issuing  of  any  such  license 
to  any  person  during  the  said  two  years.  And  provided  further.  That 
the  following  forms  of  remonstrance  shall  be  sufficient  under  the  fore- 
going provisions  of  this  section,  viz.: 

(a)  Form  of  remonstrance  against  a  particular  person: 

State  of  Indiana,  county  of  Kosciusko,  ss:    To  the  honorable  board  of 

commissioners  of  said  county : 

We,  the  undersigned,  legal  voters  in  the  township. of  Harrison  (or 
third  ward  in  the  city  of  Warsaw)  in  said  county  and  state,  hereby  re- 
spectfully represent  that  we  are  opposed  to  the  granting  of  a  license  to 
John  A.  Brown,  who  has  given  notice  of  his  intention  to  apply  therefor, 
for  the  sale  of  intoxicating  liquors  in  said  township  (or  ward). 

(b)  Form  of  remonstrance  against  issuing  any  such  license  to  any 
person: 

State  of  Indiana,  county  of  Grant,  ss:    To  the  honorable  board  of  com- 
missioners of  said  county : 

We,  the  undersigned,  legal  voters  in  the  township  of  Harrison  (or 
third  ward  in  the  city  of  Marion),  in  the  county  and  state  aforesaid, 
do  hereby  respectfully  represent  that  we  are  opposed  to  the  traffic  in 
intoxicating  liquors  and  we  hereby  object  to  the  granting  of  a  license 
to  any  person  for  the  sale  of  intoxicating  liquors  in  said  township  (or 
ward). 

This  act  amendB  section  728di,  Burns'  R.  S.  1901. 

The  statute  providing  that,  if  a  majority  of  the  voters  of  a  township  or  ward  remon- 
strate against  the  granting  of  a  license  to  a  person  to  sell  liquors,  that  no  license  shall 
be  granted  to  such  person  for  two  years,  is  constitutional.  Wilcox  v.  Bryant,  156  Ind. 
379;  Boomershine  v.  Uline,  159  Ind.  500;  Hoop  v.  Affleck,  162  Ind.  564. 

When  a  remonstrance,  signed  by  a  majority  of  the  legal  voters  of  a  township  (0" 
ward,  against  the  granting  of  a  license  to  a  person  to  sell  liquors,  is  filed  with  the 
board  of  commissioners,  such  board  has  no  power  to  grant  such  a  license  to  such  person 
within  the  next  two  years.    Wilcox  v.  Bryant,  156  Ind.  379. 

Remonstrances  signed  by  a  majority  of  the  legal  voters  of  a  township  or  ward,  against 
the  granting  of  a  license  to  a  person  to  sell  liquors,  need  not  be  filed  at  a  session  of 
the  board  of  commissioners  when  the  notice  of  an  applicant  states  that  he  will  apply 
for  a  license,  but,  if  such  a  remonstrance  is  on  file  when  an  application  for  license  is 
made,  the  license  can  not  be  granted.    McLaughlin  v.  Wisler,  28  App.  61. 

Voters  can  not  confer  upon  an  attorney  power  to  sign  their  names  to  remonstrances 
against  granting  licenses  to  sell  liquors  to  such  persons  as  the  attorney  may  in  his 
discretion  see  fit.    Cochell  v.  Reynolds,  156  Ind.  14v 

Voters  may  authorize  an  attorney  to  sign  their  names  to  remonstrances  against 
granting  licenses  to  sell  liquors  to  any  and  all  applicants,  without  naming  any  appli- 
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cant.  Ludwig  v.  Gary,  158  Ind.  582;  Ragle  v.  Mattox,  159  Ind.  584;  Shaffer  v.  Stern, 
160  Ind.  375;  White  v.  Furguson,  29  App.  144;  Fried  v.  Nelson,  30  App.  1. 

It  is  not  necessary  that  a  remonstrance  signed  by  a  majority  of  the  legal  voters  of  a 
township  or  ward,  against  the  granting  of  a  license  to  sell  liquors,  shall  state  any  cause 
for  remonstrance.    Boomershine  v.  Uline,  159  Ind.  500. 

If  a  majority  of  the  legal  voters  of  a  township  sign  a  remonstrance  against  the  grant- 
ing of  a  license  to  sell  liquors  in  a  ward  in  a  town  in  the  township,  the  license  can  not 
be  granted,  although  a  majority  of  the  voters  of  the  ward  did  not  sign  the  remon- 
strance.   Shaffer  v.  Stem,  160  Ind.  375. 

If  an  applicant  for  a  license  to  sell  liquors  desires  to  sell  at  a  place  in  a  township 
outside  of  an  incox^rated  city,  all  the  legal  voters  of  the  township,  no  matter  where 
they  reside,  must  sign  a  remonstrance  in  order  to  defeat  the  application.  Moran  v. 
Creagan,  27  App.  659. 

If  a  remonstrance  against  the  granting  of  a  license  to  sell  liquors  is  filed  on  Friday 
next  before  the  meeting  of  the  county  board  on  Monday,  it  is  filed  in  time.  Shaffer  v. 
Stem,  160  Ind.  375. 

7283J.    Sales  by*  druggists,  penalty. 

l^niggists  may  sell  medicines  partly  composed  of  intoxicating  liquors  without  a  pre- 
scription from  a  physician,  and  not  be  liable  for  selling  liquors  without  a  license. 
Parker  v.  State,  31  App.  650. 

7285.    Selling  without  license. 

In  charging  the  sale  of  liquors  by  retail  without  a  license,  to  be  drunk  on  the  premises, 
St  is  not  necessary  to  allege  that  the  sale  was  made  for  gain.    Stapf  v.  State,  33  App.  255. 

7288.    Liability  on  bond. 

If  a  licensed  liquor  seller  sells  liquors  to  an  intoxicated  man,  and  he  thereby  becomes 
crazed  and  commits  a  crime  for  which  he  is  imprisoned,  his  wife  may  sue  such  seller 
for  loss  of  support.    Homire  v.  Halfman,  156  Ind.  470. 

If,  by  reason  of  the  unlawful  sales  of  liquors  to  a  man,  he  becomes  intoxicated,  and 
such  intoxication  causes  his  death,  his  wife  may  sue  on  the  bond  of  the  liquor  seller 
for  damages  because  of  loss  of  support.    Nelson  v.  State,  32  App.  88. 

If  the  death  of  a  person  is  caused  by  the  imlawful  sale  to  him  of  intoxicating  liquors, 
the  administrator  of  his  estate  can  not  sue  to  recover  damages  on  accoimt  thereof. 
Couchman  v.  Prather,  162  Ind.  250. 

In  actions  against  liquor  sellers  to  recover  damages  because  of  unlawful  sales,  it  is  not 
necessary  to  show  that  the  defendants  sold  all  the  liquors  causing  the  injury  complained 
of.    Kelson  v.  State,  32  App.  88. 

In  an  action  by  a  wife  to  recover  damages  for  unlawful  sales  of  liquor  to  her  hus- 
band, acts  of  the  wife  not  connected  with  such  sales  can  not  be  proven  in  mitigation 
of  damages.    Gough  v.  State,  32  App.  22. 

Persons  who  are  jointly  engaged  in  the  unlawful  sales  of  liquors,  and  who  share  in 
the  proceeds  thereof,  are  each  liable  for  the  damages  resulting  to  persons  or  property 
caused  by  such  sales.    Terre  Haute  Co.  v.  Newland,  33  App.  544. 
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CHAPTER    88. 

MAKFIAGE. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sectioiis  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

7292a.  License,  written  application.  7292f.  False  statement,  penalty. 

7292b.  Uniform  applications,  state  board  7292g.  Unauthorized  marriage  ceremony, 

of  health.  penalty. 

7292c.  To  whom  license  refused.  7292h.  Illegal  license  by  clerk,  penalty. 

7292d.  Clerk's  duty,  hearing  in  circuit  7298a.  Marriage  to  escape  bastardy  actioii, 

court.  abandonment. 

7292e.  Marriage  void,  when. 

[Acts  1905,  p.  215.     In  force  April  15,  1905.] 

7292a.  License— Written  application. — 1.  That  no  license  to  marry 
shall  be  issued  except  upon  written  and  verified  application.  Such  ap- 
plication shall  contain  a  statement  of  the  full  christian  and  surname, 
color,  occupation,  birthplace,  residence  and  ages  of  the  parties,  whether 
the  marriage  contemplated  is  the  first,  second  or  other  marriage,  to- 
gether with  the  full  christian  and  surnames,  residence,  color,  occupa- 
tion and  birthplace  of  their  parents,  including  the  maiden  name  of  the 
mother,  together  with  such  other  facts  as  may  be  necessary  to  deter- 
mine whether  any  legal  impediment  to  the  proposed  marriage  exists. 
Such  application  shall  be  recorded  by  the  clerk,  together  with  the  li- 
cense and  certificate  of  marriage  in  a  book  provided  for  that  purpose, 
which  book  shall  be  a  public  record. 

See  section  7292,  Bums'  R.  S.  1901,  and  notes. 

7292b.  Uniform  applications^-State  board  of  health.  —  2.  Applica- 
tions for  license  to  marry  shall  be  uniform  throughout  the  state  and  it 
is  hereby  made  the  duty  of  the  state  board  of  health  to  furnish  a  form 
therefor  to  the  several  clerks  at  once  upon  the  approval  of  this  act: 
Provided.  That  said  state  board  of  health  may  revise  said  forms  so  fur- 
nished from  time  to  time  as  may  be  advisable. 

7292c.  To  whom  license  refused. — 3.  No  license  to  marry  shall  be 
issued  where  either  of  the  contracting  parties  is  an  imbecile,  epileptic, 
of  unsound  mind  or  under  guardianship  as  a  person  of  unsound  mind, 
nor  to  any  male  person  who  is  or  has  been  within  five  years  an  inmate 
of  any  county  asylum  or  home  for  indigent  persons,  unless  it  satisfae* 
torily  appears  that  the  cause  of  such  condition  has  been  removed  and 
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that  such  male  applicairt  is  able  to  support  a  family  and  likely  to  so 
continue,  nor  shall  any  license  issue  when  either  of  the  contracting 
parties  is  aflBicted  with  a  transmissible  disease,  or  at  the  time  of  making 
application  is  under  the  influence  of  an  intoxicating  liquor  or  narcotic 
drug. 

7292d.  Clerk's  duty— Hearing  in  circuit  court. — 4.  In  those  cases 
when  the  right  to  a  license  is  not  made  to  appear  the  clerk  shall  refuse 
to  issue  the  same.  At  once  upon  such  refusal  he  shall  certify  the  pro- 
ceeding to  the  circuit  court  without  formality  or  expense  to  the  appli- 
cants, who  shall  be  notified  by  him  of  such  action.  Such  application 
shall  thereupon  be  at  the  earliest  practicable  time  heard  by  the  circuit 
judge  without  a  jury  in  court  or  in  chambers  during  the  term  or  in 
vacation  as  the  case  may  be,  and  his  finding  that  a  license  ought  to  issue 
or  ought  not  to  issue  shall  be  final  and  the  clerk  shall  act  in  accordance 
therewith,  the  true  intent  of  this  section  being  to  secure  for  the  appli- 
cants a  hearing  by  said  judge  without  affirmative  action  by  said  appli- 
cants, and  to  give  notice  to  them  of  such  hearing,  its  time  and  place, 
without  delay  or  expense. 

7292e.  Marriage  void,  when,— 5.  If  persons  resident  of  this  state 
with  intent  to  evade  the  provisions  of  section  1  and  section  3  go  into 
another  state  and  there  have  their  marriage  solemnized  with  the  inten- 
tion of  afterward  returning  and  residing  in  this  state,  and  do  so  return 
and  reside  in  this  state,  such  marriage  shall  be  void,  and  such  parties, 
upon  returning  to  this  state,  shall  be  subject  to  all  the  penalties  pro- 
vided for  in  this  act:  Provided,  This  section  shall  not  apply  to  persons 
who  in  good  faith  become  or  are  citizens  of  any  other  state. 

7292f.  False  statement — Penalty. — 6.  Whoever  procures  the  issuance 
of  a  license  to  marry  by  any  false  statement,  representation  or  pretense 
shall  be  fined  in  any  sum  not  exceeding  five  hundred  dollars. 

7292g.  Unauthorized  marriage  ceremony — ^Penalty. — 7.  Whoever  be- 
ing duly  authorized  to  solemnize  marriage  in  this  state  knowingly  joins 
in  marriage  persons  who  have  not  complied  with  the  statute  relative 
to  the  procurement  of  marriage  license  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars. 

7292h.  Illegal  license  by  clerk — Penalty. — 8.  Every  clerk  of  the  cir- 
cuit court  who  shall  issue  any  license  contrary  to  the  provisions  of  this 
act  shall  be  fined  in  any  sum  not  less  than  twenty-five  dollars  nor  more 
than  one  hundred  dollars. 

7298a.    Marriage  to  escape  bastardy  action,  abandonment. 

The  statute  of  1895,  sections  7298a-7298d,  Burns'  R.  S.  1901,  providing  for  the  re- 
covery of  a  penalty  when  a  man  marries  a  woman  to  escape  a  prosecution  for  seduc- 
tion or  bastardy,  and  then  abandons  her  without  cause,  or  mistreats  her,  is  constitu- 
tional.   Latshaw  v.  State,  156  Ind.  194. 

The  statute  providing  for  the  recovery  of  a  penalty  when  a  man  marries  a  woman 
to  escape  a  prosecution  for  bastardy  or  seduction,  and  then  abandons  her  without 
cause,  means  a  physical  abandonment,  and  not  a  mere  constructive  abandonment.  Mil- 
bourne  V.  State,  161  Ind.  364. 
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What  constitutes  a  sufficient  complaint  in  action  to  •recover  a  penalty  under  the 
fraudulent  marriage  statute.    Latsbaw  v.  State,  156  Ind.  194. 

If  a  man  marries  a  woman  to  escape  a  prosecution  for  seduction  or  bastardy,  tnd 
then  abandons  her  without  cause,  the  procuring  of  a  divorce  by  the  wife  does  not  btr 
an  action  to  recover  the  penalty  provided  by  statute.    State  v.  Lannoy,  30  App.  335. 

In  actions  under  the  fraudulent  marriage  statute  to  recover  a  penalty,  the  amount 
of  recovery  should  be  fixed  by  the  court,  and  not  submitted  to  the  jury.  Latshaw  v. 
State,  166  Ind.  194. 
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CHAPTEK  90. 

MEDICINE— LICENSE  TO  PRACTICE. 

Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  SEC. 

7318.  License  to  practice  medicine.  7323k.     Meetings  of  board,  powers  and 

7319.  Certificate,  examination,  fees,  re-  duties,  compensations. 

moval.  73231.     Record,  schedule  of  requirements, 
7321a.    Number  of  members,  new  member,  rules. 

osteopathist.  7323al.  Application,  examination  of  facts. 

7322.       Duties  of  board,  pay,  meetings,  7323b  1.  Refusal  to  grant  license,  appeal. 

bonds,  revocation.  7323cl.  Display  of  license,  penalty  for  fail- 
7323c.     Practice  of  medicine  defined,  ure. 

charge.  7  323d  1.  Veterinary  practice  defined. 

7323f.     Veterinary  medicine  or  surgery.  7323el.  Right  to  title,  penalty. 

7323g.     State  board,  appointment,  terms,  7323fl.  Prescription  work. 

removal.  7323gl.  Exempt  from  jury  duty. 

7323h.     License  to  practice,  examination  7323hl.  Practicing  without  license,  penalty. 

fee.  7323il.  Reports  by  board  to  governor. 
7323i.     PreBent  practitioners,  fee. 
7323J.     Presentation  of  diploma  or  exami- 
nation, fee,  appeal. 

7318.  License  to  practice  medicine. 

The  statutes  requiring  physicians  who  practice  medicine  in  this  state  to  undergo  an 
examination,  and  to  obtain  licenses,  are  constitutional,  and  a  proper  exercise  of  legis- 
lative authority.    Parks  v.  State,  159  Ind.  211. 

7319.  Certificate,  examination,  fees,  removal. 

If  a  physician  obtains  a  license  to  practice  medicine  in  one  county,  and  afterwards 
removes  to  another  county,  he  must  obtain  a  license  in  the  latter  county  before  he 
can  lawfully  practice  in  such  county.    Mayfield  v.  Nale,  26  App.  240. 

[.\ct8  1905,  p.  194.    In  force  April  15,  1905.] 

7321a.  Number  of  members,  new  member,  osteopathist. — 1.  That 
within  sixty  days  after  this  law  goes  into  effect,  it  shall  be  the  duty  of 
the  governor  to  appoint  an  additional  member  of  the  state  board  of  med- 
ical registration  and  examination,  which  board  shall  thereafter  consist 
of  six  members,  each  of  whom  shall  serve  as  heretofore  for  a  term  of 
ofiSce  for  four  years,  and  until  his  successor  shall  have  been  appointed 
and  qualified.    The  additional  member  so  appointed  shall  be  a  reputable 
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practicing  physician  and  a  graduate  of  a  reputable  school  or  college 
of  the  system  by  which  he  practices,  and  shall  belong  to  some  school 
or  system  of  practice  other  than  those  which  are  now  represented  upon 
said  board,  and  his  successor  shall  in  the  future  always  be  of  some 
school  different  from  that  of  the  remaining  members  of  the  board: 
Provided,  That  any  osteopathist  now  practicing  in  and  a  resident  of 
the  State  of  Indiana  and  holding  a  diploma  from  a  reputable  college 
of  osteopathy,  as  determined  by  the  state  board  of  medical  registration 
and  examination,  shall  be  eligible  to  an  examination  on  proper  appU- 
cation  to  the  said  board,  and  should  he  pass  this  examination,  that  he 
shall  be  granted  a  certificate  for  a  license  forthwith  to  practice  oste- 
opathy in  the  State  of  Indiana. 

7322.    Duties  of  board,  pay,  meetings,  bonds,  revocation. 

If  a  person  procures  a  lioense  to  practice  medicine  through  fraudulent  means,  the 
board  of  examination  may  cause  proceedings  to  be  instituted  to  have  the  lioenae  re- 
voked.    Curryer  v.  Oliver,  27  App.  424. 

7323c.    Practice  of  medicine  defined,  charge. 

In  charging  the  practice  of  medicine  without  a  license,  it  is  sufficient  to  follow  the 
language  of  the  statute.     Parks  v.  State,  159  Ind.  211. 

What  constitutes  tlie  practice  of  medicine,  and  evidence  held  sufficient  to  justify  a 
conviction  of  practicing  medicine  without  a  lioense.    Parks  v.  State,  159  Ind.  211. 

[Acts  1905,  p.  165.    In  force  April  15,  1905.] 

7323f.  Veterinary  medicine  or  surgery. — 1.  That  it  shall  hereafter 
be  unlawful  for  any  person  to  practice  veterinary  medicine  or  surgery 
in  Indiana  who  has  not  first  obtained  a  license  so  to  do,  as  herein  pro- 
vided. 

This  act  supersedes  the  act  of  1901,  sections  7323f-73231,  Bums'  R.  S.  1901,  regulating 
the  practice  of  veterinary  surgery,  and  the  act  of  1903,  amending  section  7  of  such  act, 
is  expressly  repealed  by  section  17  of  this  act. 

7323g.  State  board — ^Appointment — ^Terms — ^Removal. — 2.  A  state 
board  of  veterinary  medical  examiners,  composed  of  four  members,  shall 
be  appointed  by  the  governor  within  thirty  days  after  this  law  goes 
into  effect.  Said  board  shall  consist  of  reputable,  practicing  veterinaries 
who  are  graduates  of  any  veterinary  college  of  good  repute,  and  shall 
be  non-partisan,  not  more  than  two  members  thereof  to  be  of  the 
same  political  party.  Two  of  its  members  shall  be  appointed  for  two 
years,  and  two  for  four  years,  and  at  the  expiration  of  such  terms 
their  successors  shall  be  appointed  for  a  period  of  four  years.  The  gov- 
ernor shall  have  power  to  remove  any  member  of  the  board  for  incom- 
petency, gross  immorality,  abuse  of  his  official  power,  or  for  any  other 
good  cause,  and  may  fill  any  vacancy  occasioned  by  removal,  death, 
resignation  or  otherwise. 

7323h.  License  to  practice— Examination— Fee. — 3.  After  this  law 
ffoes  into  effect,  any  person  desiring  to  begin  the  practice  of  veterinary 
medicine  and  surgery  shall  procure  from  the  state  board  of  veterinary 
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medical  examiners  a  license,  showing  that  such  person  is  entitled  to 
practice  veterinary  medicine  and  surgery  in  the  State  of  Indiana,  and 
in  order  to  procure  such  license  the  applicant  shall  submit  to  the  state 
board  of  veterinary  medical  examiners  his  diploma,  with  an  affidavit 
setting  forth  that  the  affiant  is  the  person  to  whom  such  diploma  was 
issued.  Such  application  shall  be  accompanied  by  the  affidavits  of  two 
freeholders  resident  in  the  same  county  in  which  the  applicant  resides, 
stating  that  the  applicant  is  the  person  named  in  the  accompanying 
diploma  and  application  for  license.  Diplomas  received  by  this  board 
shall  be  returned  to  the  person  owning  the  same.  Said  applicant  shall 
pay  to  said  board  the  sum  of  five  dollars  at  the  time  of  making  such 
application. 

73231.  Present  practitioners — ^Fee. — L  All  persons  practicing  veter- 
inary medicine  and  surgery  in  the  state  of  Indiana  when  this  law  goes  into 
effect,  and  desiring  to  continue  the  same,  shall,  within  ninety  days  there- 
after, obtain  a  license  showing  that  they  are  entitled  to  do  so  by  present- 
ing to  the  state  board  of  veterinary  medical  examiners  the  license  possess- 
ed by  them  at  the  time  of  the  passage  of  this  law,  together  with  an  affi- 
davit that  they  are  the  legal  possessors  of  the  same,  and  the  persons 
mentioned  therein;  and  such  applicant  shall  pay  to  the  board  the  sum 
of  one  dollar  at  the  time  of  making  such  application.  The  said  board 
shall  thereupon  investigate  the  circumstances  connected  with  the  grant- 
ing of  the  license  so  presented,  and  if  it  finds  that  the  same  was  prop- 
erly issued  pursuant  to  the  provisions  of  law  approved  March  11,  1901, 
entitled  '*an  act  to  define  veterinary  medicine  and  regulating  the  prac- 
tice of  veterinary  surgery  or  any  branch  thereof  in  the  State  of  In- 
diana," or  that  the  applicant  holds  a  diploma  from  a  veterinary  school 
of  a  required  standard,  shall  issue  to  such  applicant  a  license  to  prac- 
tice veterinary  medicine  and  surgery  in  the  State  of  Indiana. 

7323 j.  Presentation  of  diploma  or  examination — ^Fee — ^Appeal. — 5. 
In  the  event  that  the  applicant  desiring  to  begin  the  practice  of  veter- 
inary medicine  and  surgery  shall  present'  a  diploma  from  a  veterinary 
medical  college  which  is  not  recognized  by  the  board  as  maintaining 
a  sufficiently  high  grade  or  standard  of  education,  as  defined  and  fixed 
in  the  records  of  the  board,  and  in  the  event  that  an  applicant  practic- 
ing veterinary  medicine  and  surgery  in  the  state  prior  to  the  passage 
of  this  act,  is  not  lawfully  entitled  to  the  license  heretofore  granted 
him,  and  does  not  hold  a  diploma  from  a  veterinary  medical  school 
of  the  required  standard,  the  applicant  shall  have  the  privilege  of  being 
examined  as  to  his  qualifications  to  practice  veterinary  medicine  and 
surgery  in  such  manner  as  the  board  shall  provide.  If  he  shall  pass 
examination  satisfactory  to  the  board,  he  shall  receive  a  license  the 
same  as  if  he  had  presented  a  satisfactory  diploma  or  license.  Should 
he  fail  to  pass  such  examination,  he  shall  be  permitted  to  submit  to 
another  examination  within  twelve  months  from  the  time  of  the  first 
examination.  All  persons  taking  such  examination  shall  pay  the  said 
state  board  of  veterinary  medical  examiners  the  sum  of  ten  dollars, 
said  payment  entitling  them  to  re-examination  in  case  of  faihire  at 
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the  first  or  any  subsequent  examination.  Should  any  such  applicant 
fail  to  pass  the  examination  prescribed  by  said  board,  he  shall  have 
the  right  to  an  appeal  to  the  circuit  or  superior  court  of  the  county  in 
which  such  examination  shall  have  been  held,  requiring  said  board  to 
show  cause  why  such  applicant  should  not  be  granted  a  license  to  prac- 
tice veterinary  medicine  and  surgery,  upon  the  applicant  giving  a  good 
and  satisfactory  bond  approved  by  such  court,  to  secure  the  cost  of 
such  appeal,  should  the  appeal  be  determined  against  him. 

7323k.  Meetings  of  board — ^Powers  and  duties — Compensations.— 6. 
The  state  board  of  veterinary  medical  examiners  shall  hold  regular  meet- 
ings at  such  place  as  may  be  fixed  by  the  board  on  the  second  Tuesday 
of  July  and  the  second  Tuesday  of  January  of  each  year,  and  as  oft«n 
in  addition  as  may  be  necessary  for  the  transaction  of  such  business 
as  may  properly  come  before  it  under  the  provisions  of  this  act.  It  shall 
have  the  power  to  make  all  necessary  rules  and  regulations  for  the 
transacti^s  of  its  business.  The  board  shall  elect  a  president,  secretary 
and  treasurer.  For  their  services  the  members  shall  receive  the  sum 
of  five  dollars  per  day  and  their  traveling  expenses  ncessarily  incurred 
in  attendance  upon  the  business  of  the  board.  It  shall  be  the  duty  of 
the  board  to  keep  the  record  of  all  applications  for  licenses,  and  such 
record  shall  contain  all  the  facts  in  such  applications,  including  the 
action  of  the  board  thereon.  The  compensation  of  the  members  of 
the  board  shall  be  paid  out  of  the  fees  received  under  the  provisions 
of  this  act,  and  no  part  of  the  salary  or  other  expenses  of  the  board 
shall  be  paid  out  of  the  state  treasury.  All  moneys  received  by  said 
board  as  fees,  in  excess  of  the  compensation  and  expense  of  said  board, 
shall  be  annually  paid  into  the  state  treasury,  for  the  benefit  of  the 
common  school  fund  of  the  state,  and  all  penalties  imposed  by  this 
act  shall  also,  when  collected,  be  paid  into  said  fund.  Should  not  suflB- 
cient  be  realized  from  the  fees  to  pay  the  salaries  and  expenses  of  the 
members  of  the  board,  then  the  amount  so  received  shall  be  properly 
pro-rated  among  the  members.  The  treasurer  of  said  board  shall  give 
bond  in  the  sum  of  two  thousand  dollars,  sureties  to  be  approved  by 
the  governor,  which  bond  shall  be  filed  with  the  auditor  of  state. 

73231.  Record — Schedule  of  requirements — ^Rules. — 7.  The  board 
shall  from  time  to  time  establish  and  record  in  a  record  kept  by  them 
for  that  purpose  a  schedule  of  the  minimum  requirements  that  must 
be  complied  with  by  applicants  for  licenses  to  practice  veterinary  med- 
icine and  surgery  before  they  shall  be  entitled  to  receive  a  license.  The 
board  shall  also  in  like  manner  establish  and  cause  to  be  recorded  in 
such  record  a  schedule  of  the  minimum  requirements  and  rules  for  the 
recognition  of  veterinary  colleges,  so  as  to  keep  these  requirements 
up  to  the  average  standard  of  veterinary  education  in  other  states.  No 
change  shall  be  made  to  have  any  retroactive  effect  or  that  shall  affect 
the  students  theretofore  matriculated.  Such  record  shall  be  at  all  times 
open  for  examination  by  the  public.  The  board  shall  have  power  to 
make  and  establish  necessary  rules  and  regulations  for  reciprocal  rec- 
ognition of  certificates  issued  by  other  states,  and  prevent  unjust  and 
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arbitraiy  exclusions  by  other  states,  of  graduates  in  veterinary  med- 
icine and  surgery  from  this  state  who  have  fulfilled  its  requirements. 

7323al.  Applications— Examination  of  facts.— 8.  When  application 
for  license  is  made  and  diploma  or  license  submitted  as  herein  pro- 
vided, it  shall  be  the  duty  of  the  board  to  determine  from  the  evidence 
submitted  whether  such  diploma  or  license  rightfully  belongs  and  was 
issued  to  the  person  making  such  application  for  license,  and  whether 
the  veterinary  college  conferring  such  diploma  maintains  a  standard 
of  veterinary  medical  education  conforming  to  that  fixed  by  the  board, 
and  whether  the  application  otherwise  complies  with  the  rules  of  the 
board.  If  these  facts  are  shown  by  competent  evidence  it  shall  be  the 
duty  of  the  board  to  issue  a  license  signed  by  its  president  and  secre- 
tary, and  over  its  oflScial  seal,  stating  that  the  person  applying  for 
such  license  and  possessing  such  diploma  or  license  is  entitled  to  a 
license  to  practice  veterinary  medicine  and  surgery  in  the  State  of 
Indiana.  Said  license  shall  be  nonassignable  and  nontransferable.  The 
board  shall  have  the  right  to  review  the  evidence  upon  which  a  license 
has  been  obtained,  and  if  it  shall  be  found  that  said  license  has  been 
obtained  by  fraud  or  misrepresentation  the  board  shall  revoke  such 
license. 

7323bl.  Refusal  to  grant  license — ^Appeal. — 9.  The  board  may  refuse 
to  grant  a  license  to  any  person  guilty  of  felony,  gross  immorality  or 
addicted  to  the  liquor  or  drug  habit  to  such  a  degree  as  to  render  him 
unfit  to  practice  veterinary  medicine  or  surgery,  and  may,  after  notice 
and  hearing,  revoke  any  license  which  may  have  been  granted  to  any 
person  guilty  of  the  above  enumerated  acts.  An  appeal  may  be  taken 
from  the  action  of  the  board  to  the  circuit  or  superior  court  of  the 
county  in  which  the  license  was  refused  or  revoked  by  the  board  on 
the  applicant  giving  a  good  and  satisfactory  bond  in  the  sum  of  two 
hundred  dollars,  to  be  approved  by  the  court,  to  secure  the  cost  of 
such  appeal,  should  the  appeal  be  determined  against  him.  It  shall 
be  the  duty  of  the  attorney-general  and  of  the  prosecuting  attorney 
of  the  court  to  which  an  appeal  from  any  action  of  the  board  may  be 
taken  to  represent  the  board  in  any  such  appeal,  and  in  case  such  board 
shall  be  sustained  upon  appeal  a  fee  of  twenty  dollars  shall  be  taxed 
as  a  part  of  the  costs  in  favor  of  the  prosecuting  attorney. 

7323cl.  Display  of  license — ^Penalty  for  failure. — 10.  Any  person, 
qualified,  as  required  by  this  act  shall  upon  his  receipt  of  his  license 
to  practice,  display  said  license  in  his  office.  Whoever  shall  fail  to 
display  his  license  in  said  ofiice  shall  forfeit  his  license,  and  no  license 
when  once  forfeited  shall  be  restored  to  the  original  holder  except 
on  the  payment  to  the  state  board  of  veterinarj^  medical  examiners  of 
the  sum  of  twenty-five  dollars  as  a  penalty  for  such  failure,  neglect  or 
refusal. 

7323dl.  Veterinary  practice  defined. — 11.  The  practice  of  veterinary 
medicine  or  surgery  within  the  meaning  of  this  act,  shall  include  any 
act  or  operation  upon  and  the  prescribing  or  giving  of  medicine  for 
the  relief  of  disease  of  or  injury  or  accident  to  any  domestic  animal, 
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for  the  correction  of  habit,  defective  act,  deformity  or  vice,  and  the 
practice  of  obstetrics  and  dentistry  upon  any  domestic  animal.  Noth- 
ing in  this  act,  however,  shall  be  construed  to  prohibit  veterinaries  from 
other  states  in  consultation  or  members  of  the  medical  profession  from 
prescribing  for  domestic  animals  in  case  of  emergency,  or  prevent  per- 
sons from  practicing  veterinary  medicine  or  surgery  upon  animals  be- 
longing to  themselves,  or  from  performing  the  operation  of  castrating, 
spaying,  obstetrics,  and  dehorning,  or  prevent  assistance  rendered  in 
emergencies,  or  from  rendering  assistance  on  request  of  neighbors,  nor 
shall  this  act  apply  to  commissioned  veterinary  surgeons  in  the  United 
States  army. 

7323el.  Right  to  title— Penalty.— 12.  The  right  to  use  the  title, 
veterinarian,  veterinary  surgeon,  doctor  of  veterinary  medicine  or  sur- 
gery, or  any  derivation  thereof,  shall  be  limited  to  those  licensed  to 
practice  under  this  act.  It  shall  be  unlawful  for  any  other  person  to 
use  said  titles,  and  any  person  so  doing  shall  be  guilty  of  a  misdemeanor 
and  subject  to  a  fine  of  not  less  than  twenty-five  dollars  nor  more  than 
fifty  dollars. 

7323fl.  Prescription  work.— 13.  All  persons  qualified  under  this  act 
to  practice  medicine  and  surgery  shall  have  the  same  recognition  in 
prescription  work  as  now  accorded  to  regular  practitioners  of  medicine 
by  druggists  and  pharmacists. 

7323gl.  Exempt  from  jury  duty. — 14.  Any  person  practicing  veter- 
inary medicine  or  surgery  and  having  a  license  under  this  act,  shall  be 
exempt  from  jury  duty. 

732i31il.  Practicing  without  license — ^Penalty. — 15.  To  open  an  office 
for  such  purposes,  or  to  announce  to  the  public  in  any  way  an  intention 
or  readiness  to  practice  veterinary  medicine  or  surgery  in  any  county 
of  the  state  shall  be  to  engage  in  the  practice  of  veterinary  medicine 
within  the  meaning  of  this  act.  Any  person  who  shall  practice  or  hold 
himself  out  as  practicing  veterinary  medicine  or  surgery  in  this  state, 
without  having  a  license  duly  issued  by  the  state  board  of  veterinary 
medical  examiners,  as  hereinbefore  provided,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  one  hundred  dollars. 

732311.  Reports  by  board  to  governor. — 16.  The  board  shall  make  an 
annual  report  to  the  governor  and  to  the  state  veterinary  medical  a^o- 
ciation. 
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Requisition  for  arms. 

Aides-de-camp  commissions  ex- 
pire. 

Drills  and  target  practice,  pay. 

Musicians. 

Company  defined. 

Compensation  of  militia. 
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fee. 

Dismissal  of  officers. 

Salary  of  adjutant  general. 


[Acts  1905,  p.  412.  In  force  March  6,  1905.] 
7329.  Active  militia. — 3.  The  active  militia  shall  consist  of  such  able- 
bodied  male  citizens  between  the  ages  of  eighteen  (18)  and  forty-five 
(45)  years,  as  may  be  enrolled,  organized  and  mustered  into  the  service 
of  the  state,  as  hereinafter  provided.  The  organized  force  shall  contain 
not  more  than  forty-eight  (48)  companies  of  infantrj'',  four  (4)  batteries 
of  artillery,  four  (4)  troops  of  cavalry,  four  (4)  companies  of  engineers, 
a  signal  corps,  a  hospital  corps,  including  ambulance  company,  and 
such  persons  as  may  be  enlisted  or  commissioned  therein,  and  one  (1) 
band  to  each  regiment  of  infantry,  together  with  a  major  general,  an 
adjutant  general's  department,  an  inspector  general's  department,  a 
judge-advocate  general's  department,  an  ordnance  department,  a  quar- 
termaster's department,  a  subsistence  department,  and  a  medical  de- 
partment, each  such  department  to  be  composed  of  the  requisite  num- 
ber of  oflScers  to  meet  the  requirements  of  the  organized  strength,  and 
whenever  the  organized  strength  of  the  national  guard  shall  in  the  judg- 
ment of  the  governor  warrant  his  so  doing  he  may  appoint  not  to 
exceed  two  (2)  brigadier  generals  (exclusive  of  the  adjudant  general 
and  the  quartermaster  general).     The  military  organization  of  the  na- 
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tional  guard  shall  constitute  a  division,  and  the  present  regiments,  bat- 
talions, batteries,  companies,  and  corps  shall  remain  as  now  established, 
but  the  governor  shall  have  power  to  alter,  divide,  annex,  consolidate, 
disband  or  reorganize  the  same  and  create  new  organizations  whenever 
the  eflSciency  of  the  state  forces  will  be  thereby  increased,  and  he  shall 
at  any  time  have  power  to  change  the  organization  of  regiments,-  bat- 
talions, squadrons,  troops,  batteries,  companies,  signal  corps,  hospital 
corps  and  engineer  corps  so  as  to  conform  to  any  organization,  system 
of  drill,  or  instruction  now  or  hereafter  adopted  for  the  army  of  the 
United  States,  and  for  that  purpose  the  number  of  officers  and  noncom- 
missioned officers  of  any  grade,  in  regiments,  battalions,  squadrons, 
troops,  batteries,  companies,  signal  corps  and  hospital  corps  may  be 
increased  to  the  extent  made  necessary  by  the  new  positions  thus  cre- 
ated: Provided,  That  in  case  of  an  emergency  caused  by  invasion,  in- 
surrection, or  other  great  public  danger,  the  governor  may,  by  proc- 
lamation, temporarily  increase  the  organized  force  to  a  number  suffi- 
cient to  repel  the  invasion,  suppress  the  insurrection,  or  otherwise  pro- 
vide for  the  public  defense. 

This  section  amends  section  7329,  Bums'  R.  S.  1901. 

7330.  Exempt  from  jury  duty. — 4.  Every  officer  and  enlisted  man 
of  the  active  militia  shall  be  exempt  from  service  on  any  jury  in  any 
court  of  this  state  and  from  payment  of  any  poll  and  road  tax;  and  in 
case  of  an  officer,  his  commission,  and  of  an  enlisted  man,  a  certificate 
of  his  commanding  officer,  shall  be  sufficient  evidence  that  he  is  so  ex- 
empt, and  any  citizen  who  shall  have  performed  duty  in  any  military 
organization  of  the  national  guard  of  the  state,  for  a  period  of  six  (6) 
years,  and  has  been  honorably  discharged,  shall  be  exempt  from  serving 
as  a  juror  in  any  court  of  the  state. 

This  section  amends  section  7330,  Burns'  R.  S.  1901. 

7334.  Governor's  powers — Uniforms. — 8.  The  governor  shall  have 
the  authority,  by  general  order,  to  provide  for  the  disbursement  of  the 
military  fund,  for  the  proper  organization  of  the  militia,  and  the  pro- 
motion of  its  discipline,  instruction  and  military  efficiency,  to  prescribe 
a  uniform  for  the  same,  to  appoint  boards  of  examination,  inquiry  and 
survey,  to  provide  for  the  collection  of  any  fine,  penalty  or  forfeiture 
due  from  any  officer  or  member  of  the  national  guard  out  of  any  pay- 
ment to  be  made  such  officer  or  member  by  the  state,  and  to  fix  an  al- 
lowance not  exceeding  ten  dollars  ($10.00)  per  year,  to  be  paid  for 
uniforms  for  each  enlisted  man  of  the  active  militia,  or  renovation  or 
repair  of  same:  Provided,  That  to  each  commissioned  officer  shall  be 
issued  one  dress  and  one  service  uniform  and  overcoat  with  the  proper 
insignia  of  rank,  which  uniform  shall  be  the  property  of  the  state.  All 
uniforms  for  the  use  of  the  militia  shall  be  made  from  the  material  fur- 
nished or  prescribed  by  the  state,  and  in  the  uniform  pattern  and  style 
adopted  as  the  uniform  of  the  Indiana  national  guard,  which  same  shall 
conform  both  for  officers  and  enlisted  men  to  the  uniform  of  the  United 
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States  army  modified  as  may  be  necessary  in  the  ease  of  oflScers  in  re- 
gard to  collar  and  cap  device  to  designate  state  service. 
This  section  amends  section  7334,  Burns'  R.  S.  1901. 

7336.  Companies — Organization— Engineers. — 10.  A  company  of  in- 
fantry shall  consist  of  one  (1)  captain,  one  (1)  first  lieutenant  and  one 

(1)  second  lieutenant,  to  be  elected  primarily  by  the  company;  six  (6) 
sergeants  and  eight  (8)  corporals,  to  be  appointed  by  the  regimental 
commander  upon  the  recommendation  of  the  captain  (the  first  sergeant 
and  the  quartermaster  sergeant  to  be  named  by  the  captain  from  among 
the  six  sergeants  so  appointed),  two  (2)  cooks,  one  (1)  artificer,  two 

(2)  musicians,  and  not  less  than  forty  (40)  and  not  more  than  eighty- 
seven  (87)  privates,  one  of  whom  may  be  appointed  company  clerk  by 
the  captain.  The  second  lieutenant  shall  be  elected  by  the  company, 
and  commissioned  subject  to  the  findings  of  an  examining  board:  The 
company  offices  shall  be  promoted  by  seniority  as  vacancies  may  occur 
within  their  own  company,  subject  to  finding  of  examining  board.  A 
company  of  engineers  shall  consist  of  one  (1)  captain,  oUe  (1)  first 
lieutenant,  one  (1)  second  lieutenant,  ten  (10)  sergeants,  ten  (10)  cor- 
porals, two  (2)  musicians  and  not  more  than  sixty-four  (64)  privates 
of  first  class,  and  sixty-four  (64)  privates,  second  class:  The  minimum 
strength  not  to  be  less  than  fifty-three  (53)  enlisted  men.  The  officers 
to  be  appointed  and  commissioned  by  the  governor,  upon  the  recom- 
mendation of  the  commanding  general,  subject  to  the  findings  of  an 
examining  board.  The  non-commissioned  officers  shall  be  appointed 
and  warranted  by  the  battalion  commander  in  case  of  such  being  com- 
missioned, and  in  absence  thereof,  by  the  commanding  general. 

This  section  amends  section  7336,  Burns*  R  S.  1901. 

7337.  Batteries— Cavalry— Signal  and  hospital  corps.- 11.  A  battery 
of  field  artillery  shall  consist  of  one  (1)  captain,  two  (2)  first  lieutenants 
and  one  (1)  second  lieutenant,  to  be  elected  primarily  by  the  battery, 
subject  to  the  finding  of  an  examining  board;  nine  (9)  sergeants  and 
twelve  (12)  corporals,  to  be  appointed  by  the  battalion,  commander,  upon 
recommendation  of  the  captain  (the  first  sergeant,  quartermaster  ser- 
geant and  stable  sergeant  to  be  named  by  the  captain  from  among  the 
nine  sergeants  so  appointed),  two  (2)  cooks,  four  (4)  artificers,  two  (2) 
musicians,  and  not  more  than  ninety-one  (91)  nor  less  than  forty  (40) 
privates,  one  of  whom  may  be  appointed  company  clerk  by  the  captain. 
The  two  platoons  constituting  a  battery  of  artillery,  company  of  in- 
fantry, or  engineers,  or  troop  of  cavalry,  may,  at  the  discretion  of  the 
governor,  be  located  in  different  towns,  and  in  such  case,  the  officers 
and  noncommissioned  officers  authorized  for  a  battery,  company  or 
troop,  shall  be  as  equitably  distributed  between  the  two  platoons  as 
may  be  possible.  The  battery  officers  shall  be  respectively  elected,  pro- 
moted and  commissioned  in  same  manner  as  provided  in  infantry  com- 
panies.    A  troop  of  cavalry  shall  consist  of  one   (1)   captain,  one   (1) 
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first  lieutenant,  and  one  (1)  second  lieutenant,  to  be  elected  primarily 
by  the  troop;  eight  (8)  sergeants  and  eight  (8)  corporals,  to  be  ap- 
pointed by  the  squadron  commander,  upon  the  recommendation  of  the 
captain  (the  first  sergeant,  and  quartermaster  sergeant  to  be  named 
by  the  captain  from  among  the  eight  sergeants  so  appointed),  two  (2) 
cooks,  two  (2)  farriers  and  blacksmiths,  one  (1)  saddler,  one  (1)  wag- 
oner, two  (2)  trumpeters  and  not  more  than  seventy-six  (76)  nor  less 
than  twenty-seven  (27)  privates.  The  troop  officers  shall  be  respectively 
elected,  promoted  and  commissioned  in  same  manner  as  provided  in 
infantry  companies.  A  company  of  signal  corps  shall  consist  of  one  (1) 
captain,  one  (1)  first  lieutenant  and  one  (1)  second  lieutenant,  five  (5) 
first  class  sergeants,  ten  (10)  sergeants,  ten  (10)  corporals,  thirty  (30) 
first  class  and  twenty  (20)  second  class  privates;  the  minimum  strength 
of  the  company  shall  be  thirty  (30)  enlisted  men.  The  company  may 
be  divided  into  squads  of  suitable  size,  to  be  stationed  at  places  des- 
ignated by  the  commanding  general.  At  least  two-thirds  of  the  officers 
and  men  shall  be  expert  telegraphers  and  electricians.  The  officers  shall 
be  appointed  and  commissioned  by  the  governor,  upon  recommendation 
of  the  commanding  general,  subject  to  the  finding  of  an  examining  board. 
The  hospital  corps  shall  consist  of  one  (1)  ambulance  company,  one 
(1)  field  hospital,  and  of  sergeants  first  class,  sergeants,  corporals  and 
privates  of  the  hospital  corps,  who  are  members  of  regiments,  separate 
battalions  and  squadrons.  The  governor  shall  be  authorized  to  increase 
the  number  of  enlisted  men  in  the  hospital  corps  so  as  to  provide  for 
medical  attendance  in  batteries,  separate  troops  and  companies,  and 
such  additional  men  shall  be  consider  [ed]  a  part  of  the  hospital  corps. 
The  ambulance  company  shall  consist  of  one  (1)  major  surgeon  com- 
manding, one  (1)  captain  assistant  surgeon,  one  (1)  first  lieutenant 
assistant  surgeon,  four  (4)  sergeants  first  class,  nine  (9)  sergeants,  one 
(1)  musician,  thirty  (30)  privates  first  class  and  seventeen  (17)  privi^tes. 
With  the  transportation  one  (1)  captain  quartermaster  in  charge  of 
transportation,  one  (1)  sergeant  first  class,  one  (1)  sergeant,  one  (1) 
blacksmith,  one  (1)  saddler,  one  (1)  cook,  two  (2)  musicians,  two  (2) 
supernumeraries  and  thirteen  (13)  drivers.  Total  enlisted  eighty-three 
(83).  Transportation  shall  be  nine  (9)  ambulances,  one  (1)  medical 
supply  wagon,  three  (3)  army  wagons.  The  field  hospital  shall  consist 
of:  For  field  hospital  work,  one  (1)  major  surgeon  commanding,  one 
(1)  captain  assistant  surgeon,  one  (1)  first  lieutenant  assistant  surgeon, 
one  (1)  sergeant  first  class,  three  (3)  sergeants,  twenty  (20)  privates 
first  class,  ten  (10)  privates,  two  (2)  cooks,  two  (2)  assistant  cooks, 
one  (1)  dispensary  assistant.  With  the  transportation,  one  (1)  captain 
quartermaster,  two  (2)  sergeants,  ten  (10)  drivers,  one  (1)  artiJScer, 
two  (2)  supernumeraries.  Total  enlisted  fifty-five  (55).  Transportation 
shall  be  eight  (8)  army  wagons.  All  officers  of  the  hospital  corps  shall 
be  appointed,  promoted  and  commissioned  by  the  governor  upon  recom- 
mendation of  the  commanding  general,  subject  to  the  finding  of  the 
examining  board.     The  non-commissioned  officers  of  the  hospital  corps 
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shall  be  appointed  and  warranted  by  the  commanding  general  upon 
recommendation  of  the  chief  medical  officer. 
This  section  amends  section  7337,  Burns'  R.  S.  1901. 

7339.  Battalions. — 13.  Four  companies  shall  constitute  a  battalion, 
three  battalions  shall  constitute  a  regiment,  and  the  entire  organization 
of  the  national  guard  shall  be  under  the  command  of  a.  major  general 
appointed  by  the  governor,  but  'the  above  organization  directed  for  the 
national  guard  may  be  modified  by  the  governor,  according  to  the  con- 
venience and  necessities  of  the  service.. 

This  section  amends  section  7339,  Bums'  B.  S.  1901. 

7341.  Officers — ^Appointments  by  governor. — 15.  The  governor  shall 
appoint  one  (1)  adjutant  general,  and  one  (1)  quartermaster  general, 
each  with  the  rank  of  brigadier  general,  who  shall  both  be  a  part  of 
the  active  militia.  And  he  may  at  his  pleasure  appoint  one  (1)  mili- 
tary secretary,  with  the  rank  of  colonel,  and  aides-de-camp  with  the 
rank  of  colonel,  lieutenant-colonel  or  major,  not  exceeding  eight  (8)  of 
each  grade,  these  officers  to  be  honorary  members  of  the  national  guard 
as  the  personal  staff  of  the  governor,  to  hold  office  during  his  pleasure, 
and  their  commissions  shall  expire  with  the  term  of  office  of  the  gov- 
ernor appointing  them. 

This  section  amends  section  7341,  Burns'  R.  S.  1901. 

7342.  Major  general — Stafif  officers. — 16.  A  major  general  to  com- 
mand the  national  guard,  shall  be  appointed  and  commissioned  by  the 
governor  for  a  term  of  four  (4)  years,  and  there  shall  be  appointed  by 
the  governor,  upon  the  recommendation  of  such  major  general,  a  staff 
consisting  of  one  (1)  assistant  adjutant  general,  one  (1)  inspector  and 
one  (1)  surgeon,  each  with  the  rank  of  lieutenant  colonel;  one  (1)  judge 
advocate,  one  (1)  quartermaster,  one  (1)  commissary  of  subsistence, 
one  (1)  engineer  and  one  (1)  signal  officer,  each  with  the  rank  of  major; 
two  (2)  inspectors  of  small-arms  practice  and  ordnance  officer,  one  of 
the  grade  of  major,  one  of  the  grade  of  captain;  and  three  (3)  aides- 
de-camp,  each  with  the  grade  of  captain.  The  major  general  command- 
ing may  appoint  and  warrant  a  noncommissioned  staff  consisting  of 
one  (1)  sergeant  major,  senior  grad^  mounted,  one  (1)  post  quarter- 
master sergeant,  one  (1)  post  commissary  sergeant,  two  (2)  trumpeters, 
one  (1)  color  sergeant  and  four  (4)  sergeant  clerks.  The  staff  of  a 
brigadier  general  commanding  shall  consist  of  one  (1)  adjutant  gen- 
eral, one  (1)  quartermaster,  and  one  (1)  commissary  of  subsistence,  each 
with  the  grade  of  captain;  one  (1)  major  surgeon  and  two  (2)  aides- 
de-camp,  of  the  grade  of  first  lieutenant,  to  be  selected  from  the  com- 
missioned officers  of  the  national  guard,  and  appointed  and  commissioned 
by  the  governor  upon  recommendation  of  the  respective  commanding 
generals,  subject  to  finding  of  an  examining  board.  The  brigade  non- 
commissioned staff  shall  consist  of  one  (1)  sergeant  major,  senior  grade, 
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one  (1)  quartermaster  sergeant,  one  (1)  commissary*  sergeant,  one  (1) 
color  sergeant,  two  (2)  trumpeters  and  two  (2)  sergeant  clerks. 
This  section  amends  section  7342,  Bums'  R.  S.  1901. 

7343.  Colonels  and  majors. — 17.  A  colonel  and  lieutenant  colonel 
shall  be  appointed  by  the  governor  for  each  regiment,  and  a  major  for 
each  battalion,  who  shall  each  be  commissioned  for  four  (4)  years,  such 
appointments  to  be  by  promotion,  according  to  lineal  seniority,  subject 
to  finding  of  an  examining  board. 

This  section  amends  section  7343,  Burns'  R.  S.  1901. 

7344.  Regimental  and  battalion  staffs. — 18.  The  regimental  staff 
shall  consist  of  a  surgeon,  with  the  rank  of  a  major,  two  (2)  assistant 
surgeons,  with  the  rank  of  captain,  and  an  assistant  surgeon  with  the 
rank  of  first  lieutenant,  an  adjutant,  a  quartermaster  and  a  commissary, 
each  with  the  rank  of  captain,  and  one  (1)  chaplain,  to  be  commissioned 
by  the  governor.  The  battalion  staff  shall  consist  of  an  adjutant,  with 
the  rank  of  first  lieutenant,  and  a  quartermaster  and  commissary  with 
the  rank  of  second  lieutenant,  to  be  commissioned  by  the  governor. 
The  artillery  of  the  state  shall  be  organized  as  an  artillery  battalion, 
under  the  command  of  a  major,  and  the  artillery  battalion  staff  shall 
consist  of  an  assistant  surgeon,  with  the  rank  of  first  lieutenant,  an 
adjutant,  and  a  quartermaster  and  commissary,  and  an  ordnance  oflScer, 
each  with  the  rank  of  first  lieutenant,  and  a  veterinary  surgeon  and  a 
reconnaissance  and  signal  ofl8cer,  each  of  grade  of  second  lieutenant, 
to  be  commissioned  by  the  governor:  Provided,  That  after  battalions 
and  regiments  of  any  and  all  arms  have  been  organized,  all  officers, 
field,  staff  and  line,  shall  be  promoted  by  seniority  as  vacancies  may 
occur  in  their  respective  corps  or  departments,  subject  to  the  finding 
of  an  examining  board  as  to  their  qualifications  and  fitness.  The  cav- 
alry of  the  state,  when  two  or  more  troops  shall  have  been  duly  mus- 
tered in,  may  be  organized  into  a  squadron  under  command  of  a  major 
with  a  staff  consisting  of  one  (1)  squadron  adjutant  of  rank  of  first 
lieutenant,  one  (1)  squadron  quartermaster  and  commissary  of  rank  of 
second  lieutenant,  one  (1)  captain  assistant  surgeon,  one  (1)  veterinary 
surgeon  of  rank  of  second  lieutenant,  and  a  npn-commissioned  staff  of 
one  (1)  squadron  sergeant  major,  one  (1)  sergeant  of  the  hospital  corps, 
two  (2)  privates  first  class,  and  one  (1)  private  of  the  hospital  corps. 
The  squadron  officers  to  be  appointed  and  commissioned  by  the  gov- 
ernor, lineal  seniority  to  govern  as  in  the  case  of  infantry  battalions, 
and  subject  to  the  finding  of  an  examining  board.  The  engineer  com- 
panies, when  two  or  more  of  same  have  been  mustered  in,  may  be  or- 
ganized into  a  battalion,  officered  as  provided  for  in  the  case  of  in- 
fantry. 

Thifi  section  amends  section  7344,  Burns'  R.  S.  1901. 

7346.  Regimental  non-commissioned  staff. — 19.  The  regimental  non- 
commissioned staff  shall  consist  of  a  sergeant  major  senior  grade,  a 
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quartermaster  sergeant,  a  commissary  sergeant  and  two  (2)  color  ser- 
geants, who  shall  be  appointed  by  the  colonel,  and  one  (1)  sergeant 
first  class,  three  (3)  sergeants  and  six  (6)  privates  first  class  and  three 
(3)  privates  of  the  hospital  corps.  The  battalion  non-commissioned  staff 
shall  consist  of  a  sergeant  major  junior  grade,  to  be  appointed  by  the 
colonel  upon  recommendation  of  the  battalion  commander.  The  artil- 
lery battalion  non-commissioned  staff  shall  consist  of  a  sergeant  major 
junior  grade,  a  quartermaster  and  commissary  sergeant,  to  be  appointed 
by  the  battalion  commander,  and  one  (1)  sergeant,  two  (2)  privates 
first  class,  and  one  (1)  private  of  the  hospital  corps. 
This  section  amends  section  7346,  Bums'  R.  S.  1901. 

7346.  Officers'  commissions — Qualifications. — 20.  All  officers  shall  be 
commissioned  by  the  governor,  who  is,  ex  officio,  the  commander-in- 
chief,  and  no  person  shall  be  commissioned  in  the  national  guard  of 
this  state,  unless  he  be  a  citizen  of  the  state,  of  eighteen  (18)  years  of 
age,  or  upwards.  No  commission  shall  be  issued  to  any  officer  in  the 
national  guard,  except  to  general  officers,  the  staffs  of  the  commander- 
in-chief,  major  general  and  brigadier-  general,  until  the  officer  appointed 
shall  have  passed  a  satisfactory  examination  before  a  board  as  to  his 
knowledge  of  military  affairs  proportionate  to  the  office  to  be  held, 
his  general  knowledge,  and  his  fitness  for  the  service.  No  person  shall 
be  eligible  for  appointment  to  the  office  of  major  general  to  command 
the  national  guard,  or  as  a  brigadier  general  to  command  a  brigade, 
unless  he  has  served  ten  (10)  years  as  a  commissioned  officer  in  the 
national  guard,  or  army  of  the  United  States.  No  person  shall  be  eligible 
for  appointment  as  an  officer  in  the  major  general's  or  brigadier  gen- 
eral's staffs,  until  he  has  served  for  five  (5)  years  in  the  national  guard 
or  army,  excepting  medical  officers,  who  shall  be  graduates  of  some  in- 
corporated school  of  medicine  and  of  at  least  two  (2)  years'  practice; 
the  judge  advocate,  who  shall  be  a  counsellor-at-law  of  at  least  five  (5) 
years'  standing;  the  engineer  officer,  who  shall  be  a  graduate  of  some 
incorporated  school  of  engineering,  and  of  at  least  two  (2)  years'  prac- 
tice; the  signal  officer,  who  shall  be  a  practical  electrician  or  telegraph 
operator  of  not  less  than  three  (3)  years'  practice.  All  commissioned 
appointments  on  the  major  general's  and  brigadier  general's  staffs,  shall 
be  recommended  by  the  respective  commanders.  All  noncommissioned 
appointments  on  the  staff  shall  be  made  by  the  respective  general  com- 
manding. At  least  two  (2)  years'  service  in  the  national  guard  or 
army  shall  be  requisite  for  appointment  of  all  noncommissioned  staff 
officers. 

This  section  amends  section  7346,  Burns'  R.  S.  1901. 

7349.  Major  general — Powers. — ^23.  The  major  general  commanding 
shall  have  power  to  authorize  enlistments,  make  discharges  and  trans- 
fers of  enlisted  men,  assign  and  transfer  officers  and  organizations,  ap- 
point.  mustering  officers  for  the  recruiting  of  companies,  or  muster-in 
of  new  organizations  after  same  have  been  duly  authorized,  order  gen- 
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eral  courts-martial  and  inspections,  appoint  boards  of  survey  and  ex- 
amination, and  courts  of  inquiry,  and  issue  such  orders  for  the  instmc- 
tion  and  discipline  of  the  national  guard  as  may  in  his  judgment  be 
deemed  necessary  to  promote  the  efficiency  of  the  organization,  and  shall 
exercise  the  same  authority  over  the  national  guard  as  a  territorial 
division  commander  in  the  United  States  army  exercises  over  the  troops 
in  his  division. 
This  section  amends  section  7349,  Burns*  R.  S.  1901. 

7362.  Requisition  for  arms. — 26.  The  commanding  officer  of  everv 
company  of  the  national  guard  shall  make  a  requisition  on  the  quarter- 
master general  for  such  supply  of  arms  and  equipments  as  may  be 
necessary  for  his  company. 

This  section  amends  section  7352,  Burns'  R.  S.  1901. 

7358.  Aides-de-camp,  commissions  expire.— 32.  The  commissions  of 
the  aides-de-camp  shall  expire  upon  the  same  date  as  the  commission  of 
their  chief,  notwithstanding  the  time  named  in  their  respective  com- 
missions may  not  have  elapsed:  Provided,  That  such  aides-de-camp  be 
not  reassigned  by  competent  authority  to  new  duties,  or  carried  as  super- 
numerary officers  of  their  respective  grades. 

This  section  amends  section  7358,  Bums'  R.  S.  1901. 

[Acts  1903,  p.  414.    In  force  March  10,  1903.] 

7364a.  Drills  and  target  practice,  pay. — 9.  There  shall  be  appointed 
for  each  company,  battery,  band  and  other  organization  of  the  national 
guard,  by  the  commanding  officer  thereof,  regular  drill  nights  in  each 
week  of  each  calendar  year,  and  three  days  in  each  year  for  target 
practice  upon  the  rifle  range,  and  each  and  every  officer  and  enlisted 
men  shall  be  paid  the  following  named  sums  for  attendance  and  per- 
formance of  duty  at  such  drills,  viz.:  Privates,  artificers,  wagoners, 
cooks  and  company  musicians,  twenty  (20)  cents  for  each  drill;  cor- 
porals, twenty-five  (25)  cents;  sergeants,  thirty  (30)  cents;  first  ser- 
jxeants,  quartermaster-sergeants,  commissary  sergeants,  sergeant-major 
and  hospital  stewards,  thirty-five  (35)  cents;  second  lieutenants,  forty 
(40)  cents;  first  lieutenants,  forty-five  (45)  cents;  captains,  fifty  (50^ 
cents,  and  for  each  day  passed  in  practice  upon  the  range,  each  pri- 
vate, artificer,  wagoner,  cook  and  company  musician  shall  be  paid  one 
dollar  ($1.00) ;  corporals,  one  dollar  and  five  cents  ($1.05) ;  sergeants, 
one  dollar  and  ten  cents  ($1.10) ;  first  sergeants,  quartermaster-sergeants, 
commissary-sergeants,  and  sergeant-major  and  hospital  stewards,  one 
dollar  and  fifteen  cents  ($1.15) ;  second  lieutenants,  one  dollar  and 
twenty  cents  ($1.20) ;  first  lieutenants,  one  dollar  and  twenty-five  cents 
($1.25) ;  captains,  one  dollar  and  thirty  cents  ($1.30).  Said  amount 
shall  be  due  and  payable  semi-annually  on  the  last  day  of  April  and 
October  of  each  year,  and  shall  be  allowed  and  paid  by  the  adjutant- 
tjeneral  out  of  the  funds  annually  provided  for  the  support  of  the  militia : 
Provided,  That  not  less  than  one  hour  and  a  half  actual  instruction  be 
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considered  a  drill,  nor  less  than  eight  hours  be  counted  a  day  on  the 
range :  Provided,  further.  That  no  pay  shall  be  allowed  except  for  duty 
actually  performed.  No  amount  provided  for  in  this  section  shall  be 
paid  to  officers  or  soldiers  until  after  an  inspection  is  had  of  all  United 
States  and  state  property  for  which  such  officers  and  soldiers  are  re- 
sponsible, and  the  cost  value  of  any  shortage,  damage  or  unnecessarily 
injured  property  shall  be  deducted  from  the  amount  due  said  officer 
or  soldier  before  the  same  is  paid. 
This  act  amends  section  7364a,  Burns*  R.  S.  1901. 

[AcU  1905,  p.  412.    In  force  March  6,  1905.] 

7366.  Musidaiis. — 10.  There  may  be  raised  for  each  regiment,  by 
the  voluntary  engagement  of  such  persons,  a  band  composed  of  not 
more  than  twenty-eight  (28)  musicians,  which  shall  be  under  the  com- 
mand of  the  regimental  adjutant ;  each  band  to  be  composed  as  follows : 
one  (1)  chief  musician,  one  (1)  principal  musician,  one  (1)  drum  major, 
four  (4)  sergeants,  eight  (8)  corporals,  one  (1)  cook,  and  twelve  (12) 
privates. 

This  section  amends  section  7366,  Bums'  R.  S.  1901. 

7376.  Company  defined. — 49.  Whenever  the  word  company  is  used 
in  a  military  sense  in  this  act,  it  shall  be  understood  and  construed  to 
mean  a  company  of  infantry,  engineers,  hospital,  ambulance  or  signal 
corps,  battery  of  artillery,  troop  of  cavalry  or  regimental  band. 

This  section  amends  section  7375,  Bums'  R.  S.  1901. 

7382.  Compensation  of  militia. — 56.  Whenever  any  portion  of  the 
national  guard,  or  all  of  it,  shall  be  called  into  the  service  of  the  state 
by  the  governor  in  time  of  war,  invasion,  insurrection  or  other  public 
danger,  each  private  shall  be  entitled  to  one  dollar  and  fifty  cents  ($1.50) 
per  day  and  subsistence,  each  corporal  to  one  dollar  and  seventy-five 
cents  ($1.75)  per  day  and  subsistence,  each  sergeant  and  sergeant  major 
to  two  dollars  ($2.00)  per  day  and  subsistence,  and  each  officer  shall 
be  entitled  to  pay  at  the  same  rates  in  every  respect  as  the  corresponding 
grades  may  at  the  time  be  entitled  to  in  the  United  States  army,  and 
subsistence.  And  whenever  such  services  have  been  rendered,  the  au- 
ditor of  the  state  shall  draw  his  warrant  on  the  state  treasury  in  favor 
of  the  governor  in  payment  for  the  services  rendered  in  accordance 
with  the  foregoing  provisions  of  this  section,  and  the  treasurer  of  the 
state  shall  pay  the  same  out  of  any  funds  not  otherwise  appropriated. 
When  any  part  of,  or  all  of  the  national  guard  of  this  state  shall  be 
ordered  by  the  governor  or  with  his  approval,  into  camp  for  instruction 
or  to  participate  in  field  exercises,  practice  marches  or  maneuvers  in 
this  state  or  elsewhere,  including  all  occasions  on  which  the  troops  are 
paid  regular  army  pay  by  the  United  States  government,  enlisted  men 
shall  be  entitled  to  the  same  pay  per  diem,  and  subsistence,  from  the 
state,  as  is  fixed  for  enlisted  men  for  each  day  passed  in  practice  on 
the  rifle  range,  viz.,  each  private,  artificer,  wagoner,  cook  and  company 
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musician,  one  dollar  ($1.00)  per  day;  corporals,  one  dollar  and  five 
cents  ($1.05) ;  sergeants,  one  dollar  and  ten  cents  ($1.10 ;  first  sergeants, 
quartermaster  sergeants,  commissary  sergeants  and  sergeants  major,  one 
dollar  and  fifteen  cents  ($1.15),  all  in  addition  to  any  pay  received  from 
the  United  States :  Provided,  That  no  such  encampment  or  tour  of  duty 
shall  continue  longer  than  ten  (10)  days,  or  be  held  oftener  than  twice 
a  year.  When  any  part  or  all  of  the  national  guard  shall  be  ordered 
by  the  governor,  or  with  his  approval,  to  participate  in  oflBcial  military 
ceremonies,  such  as  escorts,  parades  and  funerals,  each  enlisted  man 
shall  be  entitled  to  one  dollar  ($1.00)  per  day  and  subsistence,  and  every 
commissioned  officer  to  two  dollars  ($2.00)  per  day  and  subsistence,  and 
this  same  rate  of  pay  shall  apply  when  oflficers  and  enlisted  men  at- 
tend courts-martial,  as  members  or  officers  of  the  court,  or  witnesses 
respectively;  such  amounts  to  be  due  and  payable  out  of  the  military 
fund  upon  warrant  of  the  adjutant  general  approved  by  the  governor. 
This  section  amends  section  7382,  Burns'  R.  S.  1901. 

7383.  Encampments. — 57.  The  major  general  commanding  may  or- 
der encampments,  practice  marches,  field  exercises  or  maneuvers  of 
any  part  or  all  of  the  national  guard,  not  to  exceed  ten  (10)  days  in 
any  year,  when  approved  by  the  governor. 

This  section  amends  section  7383,  Burns*  R.  S.  1901. 

7391.  Molesting  or  interfering — Penalties. — 65.  Whoever  shall  un- 
lawfully molest,  insult  or  abuse  any  officer  or  enlisted  man  of  the  na- 
tional guard,  while  in  the  performance  of  his  military  duty,  shall  be 
deemed  guilty  of  a  misdemeanor  and  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  to  exceed  five  hundred  dollars  ($500.00),  or  im- 
prisoned in  the  county  jail  for  not  more  than  six  (6)  months,  or  both, 
and  it  shall  be  lawful  for  any  officer  of  the  militia  on  duty  therewith, 
to  arrest  or  cause  the  arrest  of  any  person  so  offending,  and  detain 
such  person  in  custody  until  his  arrest  can  be  procured  by  civil  author- 
ity. A  person,  who,  either  by  himself  or  with  another,  wilfully  deprives 
a  member  of  the  national  guard  of  his  employment,  or  prevents  his 
being  employed  by  himself  or  another,  or  obstructs  or  annoys  said  mem- 
ber of  said  national  guard  or  his  employer,  in  respect  of  his  trade, 
business  or  emplo3anent,  because  said  member  of  said  national  guard 
is  such  member,  or  dissuades  any  person  from  enlistment  in  the  said 
national  guard  by  threat  of  injury  to  him  in  case  he  shall  so  enlist,  in 
respect  of  his  employment,  trade  or  business,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall  be  fined  in  any  sum  not  to 
exceed  five  hundred  dollars  ($500.00).  No  association  or  corporation, 
constituted  or  organized  for  the  purpose  of  promoting  the  success  of  the 
trade,  employment,  or  business  of  the  members  thereof,  shall  by  any 
constitution,  rule,  by-law,  resolution,  vote,  or  regulation,  discriminate 
against  any  member  of  the  national  guard  of  the  state  of  Indiana,  be- 
cause of  such  membership  in  respect  of  the  eligibility  of  such  member 
of  the  said  national  guard  to  membership  in  such  association  or  cor- 
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poration,  or  in  respect  to  his  rights  to  retain  said  last  mentioned  mem- 
bership; it  being  the  purpose  of  this  section  to  protect  a  member  of 
the  said  national  guard  from  disadvantage  in  his  means  of  livelihood 
and  liberty  therein,  but  not  to  give  him  any  preference  or  advantage 
on  account  of  his  membership  of  said  national  guard.  A  person  who 
aids  in  enforcing  any  such  provisions  against  a  member  of  the  said  na- 
tional guard  with  the  intent  to  discriminate  against  him  because  of  such 
membership,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion thereof,  shall  be  fined  in  any  sum  not  exceeding  one  thousand  dol- 
lars ($1,000.00). 
This  section  amends  section  7391,  Bums*  K.  S.  1901. 

7393.  Retired  list — Privileges. — 67.  All  commissioned  officers  who 
may  have  heretofore  or  shall  hereafter  serve  in  the  Indiana  national 
guard  for  a  period  of  five  (5)  years,  or  who  shall  become  permanently 
disabled  to  perform  their  duties,  irrespective  of  length  of  service,  may, 
upon  their  honorable  retirement  from  the  service,  whether  by  resigna- 
tion or  otherwise,  be  carried  upon  a  roll  to  be  established  and  maintained 
in  the  office  of  the  adjutant  general,  which  roll  shall  be  designated 
*'The  Indiana  national  guard  retired  list,'*  and  shall  be  entitled  to  wear, 
on  occasion  of  ceremony,  the  uniform  of  the  highest  rank  which  they 
have  held.  The  officers  so  carried  on  said  roll  may  be  eligible  for  de- 
tail or  appointment  on  the  general  staff,  or  the  staff  of  any  commander, 
when  not  physically  disqualified  for  military  duty,  but  when  so  ap- 
pointed shall  be  recommissioned  as  of  the  rank  to  which  they  have 
been  appointed,  whch  rank  they  shall  hold  during  the  time  of  such 
appointment,  unless  promoted  therefrom,  and  in  case  of  a  second  retire- 
ment from  active  service,  they  shall  be  entered  on  said  roll  as  of  their 
highest  rank.  No  officer  whose  name  shall  appear  on  said  retired  list 
shall  be  entitled  to  receive  any  pay  or  emolument  whatever,  from  the 
state,  during  the  time  he  so  remains  on  said  list,  unless  specifically  as- 
signed to  duty  in  orders  from  the  governor  or  major  general  command- 
ing, and  in  case  he  be  reappointed  or  recommissioned  therefrom,  he 
shall  only  be  entitled  to  the  pay  and  allowance  provided  by  law  for 
officers  of  the  rank  named  in  his  last  commission. 

This  section  amends  section  7393,  Burns'  R.  S.  1901. 

7408.  Judge  advocate— Records — ^Witnesses — ^Pee. — 82.  It  shall  be 
the  duty  of  every  judge  advocate  to  keep  a  faithful  record  of  the  pro- 
ceedings of  his  court;  to  enter  thereon  the  order  appointing  the  court, 
the  names  of  the  members  present,  the  response  of  the  accused  when 
asked  if  he  objects  to -any  member  of  the  court,  a  copy  of  the  charges 
and  specifications  against  the  accused,  and  his  plea  to  each  specifica- 
tion and  charge,  a  synopsis  of  the  evidence  of  each  witness  for  the 
prosecution  and  defense,  and  finally,  the  findings  and  sentence  of  the 
court  in  full,  which  proceedings  shall  be  signed  by  the  president  and 
attested  by  the  judge  advocate,  and  transmitted,  without  delay,  by  the 
latter  to  the  officer  ordering  the  court.     The  judge  advocate  of  every 
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court-martial  shall  have  the  same  power  to  summon  all  the  witnesses 
required  either  for  the  prosecution  or  the  defense,  as  by  existing  laws 
the  clerks  of  the  circuit  court  in  the  state  have;  and  any  person  so 
summoned  and  failing  to  attend  shall  be  dealt  with  as  for  contempt 
under  existing  laws.  Judge  advocate,  members  and  officers  of  general 
courts-martial,  shall  receive  two  dollars  ($2.00)  per  day  and  subsistence, 
for  each  day  in  actual  attendance  at  such  courts,  and  transportation, 
and  for  each  day  actually  spent  in  preparation  for  trial  before  such 
courts,  and  in  making  up  the  record  thereof.  Military  witnesses  shall 
receive  pay  at  the  rate  of  two  dollars  ($2.00)  per  day  for  officers  and 
one  dollar  ($1.00)  per  day  for  enlisted  men.  Civilian  witnesses  sum- 
moned by  the  judge  advocate  shall  receive  the  same  compensation  for 
their  attendance  before  courts-martial  as  is  allowed  by  existing  laws 
for  their  attendance  upon  civil  courts  of  the  state,  said  payments  to 
be  made  out  of  the  military  fund  of  the  state,  upon  warrant  of  the 
adjutant  general,  approved  by  the  governor. 

This  section  amends  section  7408^,  Bums'  R.  S.  1901. 

7424g.  Dismissal  of  officers.— 105.  No  commissioned  officer  shall  be 
dismissed  from  the  service  except  by  the  sentence  of  a  legally  consti- 
tuted court-martial,  rendered  after  a  fair  trial,  and  approved  in  the 
manner  prescribed  in  the  portion  of  this  act  organizing  courts-martial: 
Provided,  That  no  provision  herein  shall  in  any  way  apply  to  the  re- 
voking of  commission  by  the  governor  upon  the  finding  of  an  examin- 
ing board;  or  for  negligence  of  duty;  loss  of  interest;  dilatoriness  in 
making  required  returns  and  reports;  failure  to  comply  with  instruc- 
tions or  frequent  unauthorized  absence  from  meetings  of  command  as 
provided  in  existing  regulations. 

This  section  amends  section  7424g,  Bums*  R.  S.  1901. 

[Acte  1903,  p.  210.    In  force  March  7,  1903.] 

74240.  Salary  of  adjutant-general. — 1.  That  the  salary  of  the  adju- 
tant-general shall  be  twenty-two  hundred  and  fifty  dollars  ($2,250)  per 
year:  Provided,  That  no  fee  shall  be  charged  or  received  by  said  ad- 
jutant-general for  any  services  in  furnishing  or  giving  any  honorably 
discharged  soldier  or  soldier's  widow  a  certificate  or  copy  of  any  paper 
or  record  on  file  in  said  office  pertaining  to  the  military  record  of  said 
soldier. 

This  act  supersedes  section  7424o,  Burns'  R.  S.  1901. 
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CHAPTEB    94. 

MINES. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


Injury  to  safety  appliances. 

Explosives,  blasting  or  shooting, 
tools. 

Illuminating  oils. 

Check-weighman. 

Inspector  of  mines,  appointment, 
assistants,  salaries,  duties. 

Examinations  by  inspector,  places, 
fee,  notice. 

Certificates  of  competency. 

Monthly  report  to  inspector. 

Who  may  not  be  employed. 

Wages,  transfer,  payment  by  check. 

Liens,  labor  or  royalty. 

Injuries,  liability. 

Penalties. 

Examination  by  adjacent  owners. 

Consent  refused,  forfeiture. 

Facilities   afforded,    refusal,   forfeit- 
ure. 


[Acts  1905,  p.  65.     In  force  April  15,  1905.] 

7429.  "Mine"  and  "operator"  defined.— 1.  That  the  term  "mine" 
as  used  in  this  act  includes  the  workings  in  every  shaft,  slope  or  drift 
which  is  used,  or  has  been  used,  in  the  mining  and  removing  of  coal 
from  and  below  the  surface  of  the  ground.  The  term  "operator,"  as 
used  in  this  act,  is  hereby  defined  to  mean  any  corporation,  company, 
firm,  person,  proprietor,  lessee,  owner  or  occupier  of  any  coal  mine  in 
this  state  or  any  person  upon  whose  account  the  mine  is  operated. 

See  notes  to  section  7429,  Bums'  R.  S.  1901. 

This  act  probably  supersedes  all  prior  statutes  regulating  the  operation  of  coal 
mines  as  the  same  may  be  found  in  sections  7429  to  7483m,  Burns*  R.  S.  1901.  The  sec- 
tion numbers  given  to  this  act  begin  with  the  first  section  number  in  the  chapter  on 
mines  in  Bums*  R.  S.  1901,  and  run  consecutively. 


SEC. 

6E0. 

7429. 

''Mine**  and  "operator**  defined. 

7444. 

7430. 

Maps  of  coal  mines,  refusal,  duty 
of  inspector. 

7446. 

7431. 

Number  of  workmen,  outlet. 

7446. 

7432. 

Cages,  safety  catches,  riding  in. 

7447. 

7433. 

Brake. 

7448. 

7434. 

Indicator. 

7435. 

Fencing,  lights,  speaking  tubes, 
signals. 

7449. 

7436. 

Abandoned  mine,  fencing. 

7450. 

7437. 

Scales,  weighman,  inspection. 

7461. 

7438. 

Management  of  engines  and  cages. 

7462. 

7439. 

Ventilation,  mine  boss,  currents  of 

7453. 

air,  airways. 

7454. 

7440. 

Examinations  by  mine  boss,  duties, 

7466. 

accident. 

745G. 

7441. 

Traveling  way,  outlet,  provision  for 

7457. 

injured. 

7468. 

7442. 

Approaching  abandoned  workings, 
water  or  gjw. 

7459. 

7443. 

Timber  supply,  blackboard. 

(917) 
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Statutes  regulating  the  operation  of  coal  mines  can  not  be  held  class  legislation 
when  the  law  applies  to  all  persons  alike  under  similar  circumstances.  Davis  Coal  Co. 
V.  Polland,  158  Ind.  607. 

7430.    Haps  of  coal  mineft—Befusal— Duties  of  inspector.— 2.    The 

operator  of  each  mine  shall  make,  or  cause  to  be  made,  an  accurate  map 
or  plan  of  the  workings  of  such  mines  on  a  scale  of  not  less  than  one 
inch  to  one  hundred  feet,  showing  the  area  mined  or  excavated,  the 
arrangement  of  the  haulage  roads,  air  courses,  breakthroughs,  brattices, 
air  bridges  or  overcasts  and  doors  used  in  directing  the  air  currents  in 
such  mine,  the  location  and  connection  with  such  excavation  of  the 
mine  of  the  lines,  of  all  adjoining  lands,  with  the  names  of  the  owners 
of  such  lands,  so  far  as  known,  marked  on  the  map.  Such  map  shall 
show  a  complete  working  of  the  mine  and,  when  completed,  shall  be 
certified  to  by  the  owner,  agent  or  engineer  making  the  survey  or  map 
to  be  a  true  and  correct  working  map  of  said  mine.  The  owner  or  agent 
shall  deposit  with  the  inspector  of  mines  a  true  copy  of  such  map  within 
thirty  days  after  the  completion  of  the  survey  of  the  same,  the  date 
of  which  shall  be  shown  on  each  copy,  the  original  map  and  survey 
to  be  kept  at  the  office  of  such  mine  open  for  inspection  of  all  interested 
persons  at  all  reasonable  times.  Such  map  and  copy  thereof  shall  be 
extended  each  year  between  the  first  day  of  May  and  the  first  day  of 
September,  and  shall  be  filed  as  required  in  making  the  original  survey 
showing  the  exact  workings  of  the  mine  at  the  date  of  the  last  survey. 
At  the  request  of  the  owner  of  any  coal  mine  the  owner  of  the  land, 
the  miners  working  therein  or  other  persons  interested  in  the  workings 
of  such  mine,  the  inspector  of  mines  shall  make,  or  cause  to  be  made, 
an  accurate  map  of  the  workings  thereof,  on  a  scale  of  not  less  than  one 
inch  to  the  one  hundred  feet,  showing  the  area  mined  or  excavated  and 
the  location  and  connections  of  the  lines  of  all  adjoining  lands  there- 
with and  the  names  of  the  owners  of  such  lands  so  far  as  known.  Such 
map  shall  be  sworn  to  by  the  surveyor  to  be  a  correct  map  of  the  work- 
ings of  such  mine,  and  shall  be  kept  on  file  in  the  office  of  the  inspector 
of  mines  for  examination  at  all  times.  All  expenses  shall  be  paid  by  the 
party  causing  such  survey  and  map  to  be  made.  In  ease  the  oper- 
ator of  any  mine  shall  fail  or  refuse  to  furnish  a  map  as  required  by 
this  law  it  shall  be  the  duty  of  the  inspector  of  mines  to  appoint  a 
competent  mining  engineer  to  make  the  survey  and  maps  and  file  and 
deposit  them  as  required  by  law,  and  for  his  services  he  shall  be  enti- 
tled to  a  reasonable  fee  to  be  paid  by  the  party  whose  duty  it  was  to 
make  such  survey  and  map,  and  shall  be  entitled  to  a  lien  on  the  mine 
and  machinery  to  the  same  extent  as  is  now  provided  by  law  for  other 
work  and  labor  performed  in  and  about  the  mines  of  this  state.  Before 
a  mine  or  any  part  of  a  mine  is  abandoned  the  owner  or  agent  shall 
make  a  survey  showing  the  farthest  extremity  of  the  workings  of  such 
mine,  and  a  map  thereof  made  and  filed  within  thirty  days  thereafter 
at  the  office  of  the  county  recorder  in  the  county  where  such  mine  is 
located;  said  map  shall  have  attached  thereto  the  affidavit  of  the  mining 


Digitized  by 


Google 


919  MINES.  §  7431 

engineer  making  the  map,  and  of  the  mine  boss  in  charge  of  the  under- 
ground workings  of  said  mine.  Such  map  shall  be  properly  labeled 
and  filed  by  the  recorder  and  preserved  as  a  part  of  the  records  of  the 
land  on  which  said  mine  is  located,  and  the  recoder  shall  receive  for 
said  filing  from  said  owner  or  agent  a  fee  of  fifty  cents.  Upon  payment 
of  the  fees  the  inspector  of  mines  shall  make,  within  a  reasonable  time, 
and  deliver  to  the  party  so  demanding  the  same  an  accurate  copy  of 
any  map  or  plan  on  file  in  his  oflBce.  The  original  map  or  plan  of  any 
coal  mine  or  the  copy  filed  with  the  inspector  of  mines  or  a  certified  copy, 
issued  under  the  hand  and  seal  of  such  inspector,  shall  be  evidence  in 
any  court  of  justice  in  this  state.  In  order  that  maps,  reports  and  other 
records  pertaining  to  the  oflSce  of  inspector  of  mines  may  be  properly 
preserved,  a  room  in  the  state  house  shall  be  set  aside  and  furnished 
in  a  suitable  manner  as  an  office  for  said  officer. 

7431.  Number  of  workmen — Outlet. — 3.  It  shall  be  unlawful  for  any 
operator  to  allow  more  than  ten  persons  to  work  in  any  mine  at  any 
one  time  after  five  thousand  square  yards  have  been  excavated  until 
a  second  outlet  shall  have  been  made.  The  said  outlet  or  escape  shaft 
shall  be  separated  from  the  bottom  of  the  mine  by  at  least  one  hundred 
feet  in  width  of  natural  strata,  and  shall  be  available  at  all  times  to  all 
employes  engaged  in  such  mines,  and  that  for  every  shaft  used  as  an 
escapeway  there  shall  be  provided  stairways  at  an  angle  of  not  more 
than  sixty  degrees,  with  landings  at  easy  and  convenient  distances  and 
with  guard  rails  attached  to  each  set  of  stairs  from  the  top  to  the  bot- 
tom of  the  same.  All  water  coming  from  the  surface  or  out  of  any 
strata  in  such  shaft  shall  be  conducted  by  rings  or  otherwise  to  prevent 
it  from  falling  down  the  shaft  and  wetting  persons  who  are  descending 
or  ascending  the  shaft.  The  operator  may  provide  at  such  outlet  or  es- 
cape shaft  a  hoisting  apparatus,  which  shall  be  at  all  times  available 
to  all  persons  in  the  mine,  the  same  signals  to  be  used  as  provided  by  law 
for  use  at  hoisting  shafts.  The  traveling  roads  or  gangways  to  said  out- 
let shall  be  separated  from  the  hoisting  shaft  by  at  least  one  hundred 
feet  of  natural  strata  and  not  less  than  four  feet  in  height  and  four 
feet  wide  and  shall  be  kept  as  free  from  water  as  the  average  haulage 
roads  in  such  mines.  At  all  points  where  the  passageway  to  the  es- 
capement shaft,  or  other  place  of  exit,  is  intersected  by  other  roadways 
or  entries  conspicuous  boards  shall  be  placed  indicating  the  direction 
it  is  necessary  to  take  in  order  to  reach  such  a  place  of  exit.  It  shall 
be  unlawful  to  erect  any  inflammable  structure  or  building  or  powder 
magazine  on  the  surface  so  near  the  escapeway  as  to  jeopardize  the 
safety  of  the  workmen  in  case  of  fire.  And  no  boiler  house  shall  be 
erected  nearer  than  thirty-five  feet  of  the  mine  opening.  All  explosive 
materials  must  be  stored  in  a  fire  proof  building  on  the  surface,  located 
at  a  safe  distance  from  all  other  buildings. 

7432.  Cages — Safety  catcher— Biding  in. — 4.  The  rope  used  for 
hoisting  and  lowering  in  every  mine  shall  be  a  wire  rope,  and  it  shall 
be  securely  fastened  to  the  shaft  of  the  drum  where  two  separate  ropes 
are  used,  and  at  least  one  whole  lap  shall  remain  on  the  drum  when  the 
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cage  is  at  rest  on  the  lowest  caging  place  in  the  mine,  and  it  shall  be 
examined  by  some  competent  person  every  morning  before  the  men  de- 
scend into  the  mine.  The  operator  of  every  mine  shall  provide  a  cover 
of  ^-inch  boiler  plate  overhead  on  all  carriages  or  cages  nsed  for  low- 
ering or  hoisting  persons  into  and  out  of  the  mines,  and  on  the  top  of 
every  shaft  an  improved  safety  gate;  also,  an  approved  safety  spring 
on  the  top  of  every  slope.  Approved  safety  catches  shall  be  attached 
to  every  cage  used  for  the  purpose  of  hoisting  or  lowering  persons.  All 
persons  are  prohibited  from  riding  on  the  cages  when  coal  or  dirt  is 
being  hoisted,  and  in  no  case  shall  more  than  six  men  ride  on  any  cage 
or  car  at  one  time. 

7433.  Brake. — 5.  An  adequate  brake  shall  be  attached  to  every  drmn 
used  for  lowering  or  raising  persons  into  or  out  of  all  shafts  or  slopes. 

7434.  Indicator. — 6.  A  proper  indicator  shall  be  attached  to  every 
hoisting  apparatus  in  addition  to  any  mark  on  the  rope,  which  shaU 
show  to  the  hoisting  engineer  the  position  of  a  cage  or  load  in  the 
mine. 

7435.  Fencing— Lights— Speaking  tubes — Signals.— 7.  The  operator 
of  every  mine  shall  keep  the  top  of  every  mine  and  the  entrance  thereof 
securely  fenced  off  by  vertical  or  flat  gates,  covering  and  protecting  the 
mouth  of  such  mine.  Two  lamps  shall  be  kept  lighted  at  all  times  when 
the  mine  is  in  operation,  except  when  electric  lights  are  used,  one  on 
each  side  of  the  shaft,  not  more  than  ten  (10)  feet  from  said  shaft  in 
each  vein  where  men  get  on  or  off  the  cages.  There  shall  be  gates  hung 
at  each  vein,  other  than  the  lower  one,  so  that  at  all  times  except  when 
coal  is  actually  being  placed  on  the  cage  or  when  empty  cars  are  being 
taken  off  the  cage  there  shall  be  a  barrier  preventing  any  one  falling 
into  the  shaft.  The  operator  of  such  mine,  upon  receiving  notice  from 
the  inspector  that  one  or  more  safety  lamps  are  necessary  to  the  safety 
of  the  men  in  such  mine,  shall  at  once  procure  and  keep  for  use  such 
number  of  safety  lamps  as  may  be  necessary.  All  safety  lamps  used  for 
examining  mines  or  for  working  therein  shall  be  the  property  of  the 
operator  and  shall  remain  in  the  custody  of  the  mine  boss  or  other  com- 
petent person,  who  shall  clean,  fill,  trim,  examine  and  deliver  the  same 
locked  and  in  safe  condition  to  the  men  when  entering  the  mine,  and 
shall  receive  the  same  from  the  men  at  the  end  of  their  shift.  Said 
person  or  persons  shall  be  repsonsible  for  the  condition  and  proper  use 
of  safety  lamps  while  in  their  possession  and  the  safe  return  of  said 
lamps  to  the  place  from  whence  they  received  them.  The  operator  of 
any  mine  shall  provide  and  maintain  a  metal  tube  from  the  top  to  the 
bottom  of  the  mine,  suitably  adapted  to  the  free  passage  of  sound, 
through  which  conversation  may  be  held  between  persons  at  each  vein 
and  the  top  of  the  mine.  There  shall  be  a  code  of  signals  at  aU  mines 
with  a  signal  bell  at  the  top  and  bottom  of  each  mine,  one  bell  shall 
signify  to  hoist  coal  or  empty  cage,  and  also  to  stop  either  when  in 
motion;  two  bells  shall  signify  that  men  are  coming  up;  when  return 
signal  is  received  from  the  engineer  men  will  get  on  the  cage  and  ring 
one  bell  to  hoist ;  four  bells  shall  signify  to  hoist  slowly,  implying  danger. 
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The  engineer's  signal  for  men  to  get  on  the  cage  shall  be  three  bells. 
A  whistle  may  be  used  at  the  top  of  the  mine  instead  of  a  bell.  A  copy 
of  the  above  code  of  signals  shall  be  printed  and  conspicuously  posted 
at  the  top  and  bottom  of  the  shaft  and  in  the  engine  room. 

See  notes  to  sections  7438,  7439,  Burns*  R.  S.  1901. 

Workmen  in  coal  min^  who  are  injured  because  cages  are  not  covered,  may  recover 
damages  although  they  were  not  ascending  or  descending  in  such  cages  at  the  time 
of  the  injury.    Bodell  v.  Brazil  Coal  Co.,  26  App.  654. 

If  mine  owners  or  operators  do  not  comply  with  the  statute  as  to  maintaining  signals 
for  the  elevating  or  lowering  of  cages,  they  will  be  liable  for  injuries  to  workmen 
caufied  by  such  failure,  and  the  workmen  do  not  assume  the  risk  of  injury  in  such 
cases.    Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664. 

7436.  Abandoned  mine — ^Fencing. — 8.  The  entrance  of  an  abandoned 
mine  shall  be  securely  fenced  oflf,  so  that  no  injury  can  arise  therefrom. 

7437.  Scales — ^Weighmen— Inspection. — 9.  The  operator  of  aliy  mine 
at  which  the  miners  are  paid  by  weight  shall  provide  suitable  and  ac- 
curate scales  of  standard  manufacture  for  weighing  of  coal  which  may 
be  procured  from  such  mines;  such  operator  shall  be  required  to  k^feep 
United  States  standard  weights  to  test  said  scales.  At  every  mine  where 
the  coal  mined  is  paid  for  by  weight  it  shall  be  the  duty  of  the  weighman 
and  the  check-weighman  to  examine  and  balance  the  scales  each  morning, 
and  in  no  case  shall  any  coal  be  weighed  until  such  scales  are  tested  by 
the  United  States  standard  weights  and  found  to  be  correct.  Said  weigh- 
man shall  accurately  weigh  and  he  shall,  together  with  the  check-weigh- 
man, record  the  weight  of  each  miner's  car  of  coal  delivered,  which 
record  shall  be  kept  open  at  all  reasonable  hours  for  inspection  of  all 
miner's  or  other  persons  pecuniarily  interested  in  the  product  of  such 
mine:  Pravided,  That  if  the  weighman  and  check-weighman  shall  dis- 
agree work  may  continue  until  the  inspector  of  mines  can  be  present, 
and  any  erroneous  weights  made  during  such  times  shall  be  rectified. 
When  differences  shall  arise  between  the  weighman  and  check-weigh- 
man, or  operator,  of  any  mine  as  to  the  correctness  of  the  scales,  the 
same  shall  be  referred  to  the  inspector  of  mines,  whose  duty  it  shall  be 
to  see  and  regulate  the  same  at  once.  The  inspector  of  mines  and 
miners  employed  in  the  mine,  the  owner  of  the  land  and  others  person- 
ally interested  in  the  royalty  or  rental  of  such  mine  shall,  at  all  proper 
times,  have  full  right  of  access  to  and  examination  of  scales  or  appa- 
ratus used  for  weighing  coal  in  or  about  said  mine,  including  the  bank 
book  in  which  the  weights  of  coal  are  kept,  to  determine  the  amount  of 
coal  mined  for  the  purpose  of  attesting  the  accuracy  thereof. 

7438.  Management  of  engines  and  cages. — 10.  The  operator  shall  not 
place  in  charge  of  any  engine  used  for  conveying  into  or  hoisting  out  of 
any  mine  any  but  experienced,  competent  and  sober  engineer^.  The  en- 
gineer in  charge  of  such  engine  shall  allow  no  person  except  such  as 
may  be  deputed  for  that  purpose  by  the  owner  or  agent  to  interfere 
with  it  or  any  part  of  the  machinery,  and  no  person  shall  interfere,  or 
in  any  way  intimidate  the  engineer  in  the  discharge  of  his  duties.  He 
shall  not  permit  any  one  to  loiter  in  the  engine  room  and  he  shall  hold 
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no  conversation  with  any  oflBcer  of  the  company  or  other  person  while 
the  engine  is  in  motion,  or  while  his  attention  should  be  occupied  with 
the  business  of  hoisting.  A  notice  to  this  effect  shall  be  posted  on  the 
doors  of  the  engine  house.  He  shall  thoroughly  inform  himself  of  the 
established  code  of  signals.  Signals  must  be  delivered  in  the  engine 
room  in  a  clear  and  unmistakable  manner,  and  when  the  signal  is  re- 
ceived  that  men  are  on  the  cage  he  shall  speed  his  engine  not  to  exceed 
^ix  hundred  (600)  feet  per  minute. 

7439.  Ventilation — ^Bline  boss — Currents  of  air— Airways. — 11.  The 
operator  of  any  mine  shall  provide  and  maintain  hereafter  for  every 
5uch  mine  a  sufficient  amount  of  ventilation,  affording  not  less  than  one 
hundred  (100)  cubic  feet  of  air  per  minute  for  each  and  every  person 
employed,  and  three  hundred  (300)  cubic  feet  per  minute  for  each  mule, 
horse  Of  other  animal  used  in  said  mine,  measured  at  the  foot  of  the 
downcast,  and  as  much  more  as  the  circumstances  may'  require.  It  shall 
be  forced  and  circulated  around  the  main  entries,  cross  entries  and 
working  places  throughout  the  mine  so  that  said  mine  shall  be  free  from 
standing  gas  of  whatsoever  kind  to  such  an  extent  that  the  entire  mine 
shall  be  in  a  fit  state  at  all  times  for  men  to  work  therein,  and  will  ren- 
der harmless  all  noxious  or  dangerous  gases  generated  therein.  Every 
place  where  fire  damp  is  known,  or  supposed  to  exist,  shall  be  carefully 
examined  with  a  safety  lamp  by  a  competent  fire  boss  immediately  be- 
fore each  shift,  and  in  making  said  examinations  it  shall  be  the  duty 
of  the  fire  boss,  at  each  examination,  to  leave  at  the  face  of  every  place 
examined  evidence  of  his  presence,  and  it  shall  be  unlawful  for  any 
person  to  enter  any  mine,  or  part  of  mine,  generating  fire  damp  until 
it  has  been  examined  by  the  fire  boss  and  reported  by  him  to  be  safe. 
The  ventilation  required  by  this  act  may  be  provided  by  any  suitable 
appliance,  but  in  case  a  furnace  is  used  for  ventilation  purposes  it  shall 
be  built  in  such  a  manner  as  to  prevent  the  communication  of  fire  to 
any  part  of  the  works  by  lining  the  upcast  with  incombustible  material 
for  a  sufficient  distance  up  from  the  said  furnace.  But  in  no  case  shall 
a  furnace  be  used  at  the  bottom  of  the  shaft  in  the  mine  for  the  purpose 
of  producing  a  hot  upcast  of  air  where  the  hoisting  appliances  and 
buildings  are  built  directly  over  the  shaft.  The  operator  shall  employ 
a  competent  mine  boss,  who  shall  be  an  experienced  coal  miner,  and 
shall  keep  careful  watch  over  the  ventilating  apparatus  and  the  air- 
ways, and  shall  see  that,  as  the  miners  advance  their  excavations,  all 
loose  coal,  slate  and  rock  overhead  are  taken  down  or  carefully  secured 
against  falling  therein  on  the  traveling  and  airways.  He  shall  measure 
the  air  currents  at  least  once  a  week  at  the  inlet  and  outlet,  and  at  or 
near  the  face  of  the  entries;  he  shall  keep  a  record  of  such  measure- 
ments, which  shall  be  entered  in  a  book  kept  for  that  purpose,  the  said 
book  to  be  open  for  inspection  of  the  inspector  of  mines.  He  shall  also 
on  or  about  the  first  day  of  each  month  mail  to  the  inspector  a  true 
copy  of  the  said  air  measurements,  stating  also  the  number  of  persons 
employed  in  or  about  said  mine,  the  number  of  mules  and  horses  used 
and  the  number  of  days  worked  in  each  month.    Blanks  for  this  purpose 
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shall  be  furnished  by  the  state  to  the  inspector  and  by  the  inspector  to 
each  mine  boss.  The  currents  of  air  in  mines  shall  be  split  so  as  to  give 
separate  currents  to  at  least  every  fifty  (50)  persons  at  work,  and  the 
inspector  of  mines  shall  have  discretion  to  order  a  separate  current  for 
a  smaller  number  of  men  if  special  conditions  render  it  necessary.  When- 
ever the  inspector  of  mines  shall  find  men  working  without  sufficient 
air  or  under  any  unsafe  conditions  he  shall  first  give  the  operator  a 
notice  giving  the  facts  and  reasonable  time  to  rectify  the  same,  and  upon 
his  failure  to  do  so  he  may  order  the  men  out  of  the  mine  or  por- 
tion of  said  mine  and  at  once  order  said  mine,  or  part  thereof,  stopped 
until  such  mine  or  part  of  mine  shall  be  put  in  proper  condition.  And 
the  inspector  of  mines  shall  immediately  bring  suit  against  such  oper- 
ator for  failure  to  comply  with  the  provisions  of  this  section.  **  Break 
throughs'*  or  airways  shall  be  made  in  each  room  and  entry  at  least 
every  forty-five  feet.  All  **  break  throughs"  or  airways,  except  those 
last  made  near  the  working  faces  of  the  mine,  shall  be  closed  up  and 
made  air  tight.  The  doors  used  in  assisting  or  directing  the  ventilation 
of  the  mine  when  coal  is  being  hauled  through  them,  shall  be  opened 
and  closed  by  persons  designated  to  do  the  same,  so  that  the  drivers 
or  other  persons  may  not  cause  the  doors  to  stand  open,  but  nothing, 
herein  shall  prevent  the  use  of  automatic  or  mechanical  doors,  subject 
to  the  approval  of  the  inspector  of  mines.  In  case  the  roadways  or 
entries  of  any  mine  are  so  dry  that  the  air  becomes  charged  with  dust, 
such  roadways  or  entries  shall  be  regularly  and  thoroughly  sprinkled. 
And  it  shall  be  the  duty  of  the  inspector  to  see  that  this  provision  is 
carried  out. 

7440.  Examinations  by  mine  boss — Duties — ^Accident. — 12.  The  mine 
boss  shall  visit  and  examine  everj''  working  place  in  the  mine,  at  least 
every  alternate  day  while  the  miners  of  such  places  are,  or  should  be, 
at  work,  and  shall  examine  and  see  that  each  and  every  working  place 
is  properly  secured  by  timbering  and  that  the  safety  of  the  mine  is  as- 
sured. He  shall  see  that  a  sufficient  supply  of  timbers  are  always  on 
hand  at  the  miners'  working  place.  He  shall  also  see  that  all  loose  coal, 
slate  and  rock  overhead  wherein  miners  have  to  travel  to  and  from  their 
work,  are  taken  down  or  carefully  secured.  Whenever  such  mine  boss 
shall  have  an  unsafe  place  reported  to  him,  he  shall  order  and  direct  that 
the  same  be  placed  in  a  safe  condition ;  and  until  such  is  done  no  person 
shall  enter  such  unsafe  place  except  for  the  purpose  of  making  it  safe. 
Whenever  any  person  working 'in  said  mine  shall  learn  of  such  unsafe 
place  he  shall  at  once  notify  the  mine  boss  thereof  and  it  shall  be  the  duty 
of  said  mine  boss  to  give  him,  properly  filled  out,  an  acknowledgment  of 
such  notice  of  the  following  form : 

I  hereby  ackonwledge  receipt  of  notice  from 

of  the  unsafe  condition  of  the  mines  as  follows :  

Dated  this day  of 19. . 

Mine  Boss. 
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The  possession  by  the  person  of  such  written  acknowledgment  shall 
be  proof  of  the  receipt  of  such  notice  by  said  mine  boss  whenever  such 
question  shall  arise ;  and  upon  receipt  of  such  notice  said  mine  boss  shall 
at  once  inspect  such  place  and  proceed  to  put  the  same  in  good  and 
safe  condition.  As  soon  as  such  unsafe  place  has  been  repaired  to  the 
approval  of  said  mine  boss,  he  shall  then  give  permission  for  the  men 
to  return  to  work  therein,  but  no  person  shall  return  to  work  therein 
until  such  repairs  have  been  made  and  permission  given.  Whenever 
any  accident  whatsoever  has  occurred  in  any  mine  which  shall  delay 
the  ordinary  and  usual  workings  of  such  mine  for  twenty-four  consecu- 
tive hours,  or  has  resulted  in  such  injury  to  any  person  as  to  cause 
death  or  require  the  attendance  of  a  physician  or  surgeon,  it  shall  be  the 
duty  of  the  person  in  charge  of  such  mine  to  notify  the  inspector  of 
mines  of  such  accident  without  delay,  and  it  shall  be  the  duty  of  said 
inspector  to  investigate  and  ascertain  the  cause  of  such  accident  as 
soon  as  his  official  duties  will  permit :  Provided,  That  if  loss  of  life  shall 
occur  by  reason  of  any  such  accident  said  inspector  shall  immediately, 
with  the  coroner  of  the  county  in  which  such  accident  may  have  oc- 
curred, go  to  the  scene  of  the  accident.  They  shall  investigate  and  as- 
certain the  cause  of  such  loss  of  life  and  have  power  to  compel  the  at- 
tendance of  witnesses  and  administer  oaths  or  affirmations  to  them  and 
the  costs  of  such  investigations  shall  be  paid  by  the  county  in  which 
the  accident  occurred,  as  costs  of  coroner's  inquests  are  now  paid. 

See  notes  to  sections  7447,  7479,  Burns*  R.  S.  1901. 

If  a  mining  boss  fails  to  perform  the  duties  required  by  statute,  and  a  workman  in 
the  mine  is  injured  because  thereof,  he  may  recover  damages,  and  such  failure  is  n<^ 
a  risk  assumed  by  such  workman.    Eureka  Coal  Co.  v.  Wells,  29  App.  1. 

7441.  Traveling  way— Outlet — Provision  for  injured. — 13.  There 
shall  be  cut  at  the  bottom  of  the  shaft  a  traveling  way  sufficiently  high 
and  wide  to  enable  persons  to  pass  the  same  in  going  from  one  side  to 
the  other,  without  passing  over  or  under  the  cage.  On  all  single  track 
hauling  roads  wherever  hauling  is  done  by  power,  and  on  all  gravity 
or  incline  planes  in  mines,  upon  which  the  persons  employed  in  tlie 
mine  must  travel  on  foot  to  and  from  their  work,  places  of  refuge  must 
be  provided  in  the  side  wall,  not  less  than  three  (3)  feet  in  depth, 
measuring  from  side  of  car,  and  four  feet  wide,  and  not  more  than 
twenty  (20)  yards  apart,  unless  there  is  a  clear  space  of  at  least  three 
(3)  feet  between  the  side  of  the  car  and  the  side  of  the  wall,  which  space 
shall  be  deemed  sufficient  for  the  safe  passage  of  men.  On  all  hauling 
roads  in  which  the  hauling  is  done  by  draft  animals,  whereon  men  have 
to  pass  to  and  from  their  work  on  foot,  places  of  refuge  must  be  cut 
in  the  side  wall  at  least  two  and  one-half  (2V2)  feet  deep,  measuring 
from  the  side  of  the  car,  and  not  more  than  twenty  yards  apart,  but 
such  places  shall  not  be  required  in  entries  from  which  rooms  are  driven 
at  regular  intervals  not  exceeding  twenty  yards,  and  wherever  there  is 
a  clear  space  of  two  and  one-half  (2i/^)  feet  between  the  car  and  the 
rib,  such  places  shall  be  deemed  sufficient  for  the  safe  passage  of  men. 
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All  places  of  refuge  shall  be  kept  clear  of  obstructions  and  no  material 
shall  be  stored  therein,  excepting  in  cases  of  emergency,  nor  be  allowed 
to  accumulate  therein.  At  every  mine  where  ten  or  more  men  are  em- 
ployed inside,  it  shall  be  the  duty  of  the  operator  thereof  to  keep  al- 
ways on  hand,  readily  accessible  and  near  the. mouth  of  the  mine,  a 
properly  constructed  and  comfortable  stretcher;  a  woolen  and  water- 
proof blanket;  a  roll  of  bandages  in  good  condition  for  immediate  use 
for  bandaging  and  dressing  wounds  of  any  one  injured  in  such  mine; 
a  supply  of  linseed  oil,  lime,  camphor,  turpentine,  antiseptic  gauze, 
dressing  and  surgeon's  splints  for  the  dressing  of  broken  bones;  also 
to  provide  comfortable  apartment  near  the  mouth  of  the  mine,  in  which 
any  one  so  injured  may  rest  while  awaiting  transportation  to  his  home, 
and  to  provide  for  the  speedy  transportation  of  any  one  injured  in  such 
mine  .to  his  home. 

7442.  Approaching  abandoned  workings — ^Water  or  gaa. — 14.  When 
approaching  abandoned  workings  which  are  supposed  to  contain  dan- 
gerous accumulation  of  water  or  gases,  the  excavation  approaching  such 
places  shall  not  exceed  eight  feet  in  width,  and  there  shall  be  constantly 
kept^  at  a  sufficient  distance  (not  less  than  three  yards  in  advance) 
one  bore  hole  near  the  center  of  the  workings,  and  sufficient  flank  bore 
holes  on  each  side.  When  two  or  more  veins  are  worked  in  the  same 
mine  they  shall  be  so  operated  that  no  danger  will  occur  to  the  miners 
working  in  either  vein. 

7443.  Timber  supply— Blackboard. — 15.  The  operator  of  any  mine 
shall  keep  a  sufficient  supply  of  timber  at  the  mine,  and  shall  deliver  all 
props,  caps  and  timber  (of  proper  lengths)  to  the  rooms  of  the  work- 
men, when  needed  and  required,  so  the  employes  may,  at  all  times,  be 
able  to  properly  secure  the  workings  from  caving  in.  Every  operator 
operating  mines  in  this  state  shall  place  a  blackboard  near  the  mine 
entrance  sufficiently  large,  stating  thereon  in  figures  the  lengths  of  all 
timber  in  use  in  said  mine.  The  miners  shall  register  thereon,  when 
needing  timber  for  securing  their  working  places,  their  respective  num- 
bers, under  the  figures  indicating  the  proper  lengths  of  timber  required. 

See  notes  to  section  7444,  Burns'  R.  S.  1901. 

Owners  and  operators  of  coal  mines  can  not  be  relieved  of  liability  for  injuries  to 
workmen  in  coal  mines  by  reason  of  failure  to  furnish  timbers  for  props,  as  required 
by  statute,  by  an  agreement  with  such  workmen  that  such  timbers  need  not  be  fur- 
nished.   Davis  Coal  Co.  v.  PoUand,  158  Ind.  607. 

The  failure  of  mine  owners  and  operators  to  perform  duties  required  by  statute  to 
secure  the  safety  of  their  workmen,  does  not  relieve  such  workmen  of  the  duty  of  exer- 
cising due  care  to  prevent  injuries.    Bodell  v.  Brazil  Coal  Co.,  25  App.  654. 

The  doctrine  of  assumed  risks  by  employes  does  not  apply  when  the  employer  fails 
to  comply  with  a  positive  statutory  duty  for  the  protection  of  his  employes.  Davis 
Coel  Co.  V.  PoUand,  158  Ind.  607 ;  Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664. 

7444.  Injury  to  safety  appliances. — 16.  Any  person  who  shall,  know- 
ingly, injure  or  interfere  with  any  safety  lamp,  air  course,  or  with  any 
brattice  or  obstruct  or  throw  open  doors,  or  disturb  any  part  of  the 
machinery,  or  ride  upon  a  loaded  ear  or  wagon  in  any  mine,  or  do  any 
act  whereby  the  lives  or  health  of  the  persons  or  the  security  of  the 
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mines  or  machinery  are  endangered  shall  be  deemed  guilty  of  a  mis- 
demeanor. 

7446.  Explosives — Blastmg  or  shooting — Tools. — 17.  Whenever  any 
person  is  about  to  open  a  keg  or  box  containing  powder,  or  other  ex- 
plosives, he  shall  place  and  keep  his  light  at  least  five  feet  distant  from 
said  explosive,  and  in  such  a  position  that  the  air  current  can  not  carry 
sparks  to  it;  and  no  person  shall  approach  nearer  than  five  feet  to  any 
open  box  or  keg  containing  powder  or  other  explosives  with  a  light  or 
pipe  or  any  other  thing  containing  fire.  In  any  mines  of  this  state, 
where  coal  is  mined  by  *' blasting  off  the  solid"  it  shall  be  unlawful  for 
any  miner  or  other  person  to  drill  any  hole,  for  the  purpose  of  blasting, 
more  than  one  foot  past  the  end  of  his  cutting  or  ** loose  end"  or  to 
prepare  a  **shot"  in  such  a  way  that  the  distance  from  the  hole  to  the 
loose  end  shall  be  more  than  five  feet,  measured  at  right  angles  to  the 
direction  of  the  hole.  In  the  process  of  charging  or  tamping  a  hole, 
no  person  shall  use  any  iron  or  steel  needle  or  tool,  except  as  herein 
provided.  The  needle  used  in  preparing  the  blast  shall  be  made  of 
copper,  and  the  tamping  bar  shall  be  tipped  with  at  least  five  inches  of 
copper.  No  coal  dust  or  any  material  that  is  inflammable,  or  that  may 
create  a  spark,  shall  be  used  for  tamping,  and  some  soft  material  shall 
be  placed  next  to  the  cartridge  or  explosive. 

7446.  nimninating  oils. — 18.  Only  a  pure  animal  or  vegetable  oil, 
or  other  oils  that  shall  be  as  free  from  smoke  as  a  pure  animal  or  veg- 
etable oil,  and  not  the  product  or  by-product  of  rosin,  and  which  shall, 
in  inspection,  comply  with  the  following  list,  shall  be  used  for  illuminat- 
ing purposes  in  the  mines  of  this  state:  All  such  oils  must  be  tested  by 
the  state  supervisor  of  oil  inspection  or  his  deputies  at  70  degrees  Fah- 
renheit. The  specific  gravity  of  the  oil  must  not  exceed  24  degrees. 
The  test  of  the  oil  must  be  made  in  a  glass  jar  one  and  five-tenths  (1  5-10) 
inches  in  diameter  by  seven  (7)  inches  in  depth.  If  the  oil  be  above 
45  degrees  and  below  70  degrees  Fahrenheit,  it  must  be  raised  to  a 
temperature  of  about  80  degrees  Fahrenheit,  when,  after  being  well 
shaken,  it  shall  be  allowed  to  cool  gradually  to  a  temperature  of  70 
degrees  Fahrenheit  before  being  finally  tested.  In  testing  the  gravity 
of  the  oil  the  hydrometer  must  be,  when  possible,  read  from  below,  and 
the  last  line  which  appears  under  the  surface  of  the  oil  shall  be  regarded 
as  the  true  reading.  In  case  the  oil  under  test  should  be  opaque  or  tur- 
bid, one-half  of  the  capillary  attraction  shall  be  deemed  and  taken  to 
be  the  true  reading.  When  the  oil  is  tested  under  difficult  circumstances, 
an  allowance  of  one-half  degree  may  be  made  for  possible  error  before 
condemning  the  oil  for  the  use  in  the  mine.  All  oil  sold  to  be  used  for 
illuminating  purposes  in  the  mines  of  the  state  shall  be  contained  in 
barrels  or  packages,  branded  conspicuously  with  the  name  of  the  dealer, 
the  specific  gravity  of  the  oil  and  the  date  of  shipment.  Any  individ- 
ual, firm,  corporation  or  company  that  sells  or  offers  for  sale  any  oil 
other  than  provided  in  section  18  to  be  used  for  illuminating  purposes 
in  coal  or  other  mines  of  the  state,  or  the  individual,  firm,  corporation, 
company  or  person  having  in  charge  the  operation  or  running  of  any 
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mine,  who  permits  the  use  in  his  or  their  mine  of  any  oil  for  illuminat- 
ing purposes  other  than  provided  for  in  section  18,  or  any  employe  in 
any  mine  of  this  state,  who  uses  with  a  knowledge  of  its  character,  a 
quality  of  oil  other  than  is  provided  for  in  section  18,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in 
any  sum  not  less  than  five  ($5)  dollars  nor  more  than  twenty-five  ($25) 
dollars. 

7447.  Check-weighman. — 19.  Whenever  the  mining  of  coal  is  paid 
for  by  weight,  the  miners  employed  in  mining  the  same  shall  have  the 
right  of  selecting  and  keeping  in  the  weigh  oflBce,  or  at  the  place  of 
weighing  the  coal,  a  check-weighman,  who  shall  be  vested  with  the  same 
rights  as  described  in  section  9  of  this  act,  said  check-weighman  to  be 
paid  by  said  miners. 

7448.  Inspector  of  mines — ^Appointment — ^Assistants — Salaries-^Du- 
ties. — 20.  The  state  geologist  shall  appoint  an  inspector  of  mines,  who 
shall  hold  his  oflBce  for  two  years  or  until  his  successor  shall  be  appoint- 
ed and  qualified,  and  he  shall  require  all  applicants  for  such  office  to 
pass  an  examination  touching  their  qualifications  and  fitness  to  discharge 
the  duties  thereof  before  making  such  appointment.  And  the  state 
geologist  is  hereby  empowered  to  make. such  rules  and  regulations  in 
conducting  such  examinations  as  in  his  judgment  will  test  the  compe- 
tency and  fitness  of  such  applicants:  Providing,  further.  That  the  state 
geologist  shall  give  a  cetificate  of  appointment  to  the  person  appointed, 
which  certificate  shall  entitle  such  appointee,  when  qualified,  to  do  and 
perform  all  duties  of  his  office  as  inspector  of  mines.  The  inspector  of 
mines  shall  appoint  two  assistants,  who  have  each  passed  such  exam- 
ination touching  their  qualifications  for  such  position  as  may  be  pre- 
scribed by  him.  The  inspector  of  mines  shall  execute  certificates  of 
such  appointments  and  deliver  the  same  to  each  of  such  assistants,  who 
shall  thereupon  qualify  by  each  executing  a  bond  and  taking  an  oath 
in  the  manner  and  form  provided  by  this  act,  and  when  so  qualified, 
each  such  assistant  is  authorized  and  empowered  to  draw  his  salary  and 
to  perform  all  duties  of  his  office  as  prescribed  by  this  act.  Each  of 
such  assistants  shall  be  subject  to  orders  and  directions  of  the  inspector 
of  mines,  and,  in  pursuance  of  such  orders  and  directions,  is  empowered 
to  do  any  and  all  acts  and  to  perform  all  duties  incumbent  upon  the 
inspector  of  mines.  They  shall  each  make  a  detailed  and  itemized  re- 
port as  often  as  required,  to  the  inspector  of  mines,  of  the  work  per- 
formed by  him  and  shall  hold  his  office  subject  to  removal  at  any  time 
by  such  inspector  of  mines  for  cause.  The  inspector  of  mines  and  his 
assistants,  shall  be  residents  of  the  State  of  Indiana  for  at  least  five 
(5)  years  immediately  preceding  their  appointment  to  office,  and  shall 
be  practical  miners  of  at  least  ten  years*  experience  in  actual  mining, 
and  no  person  shall  be  eligible  to  hold  the  office  of  inspector  of  mines 
or  assistant  inspector  of  mines  who  is  or  may  be  pecuniarily  interested 
in  any  coal  mine  within  this  state  either  directly  or  indirectly.  The 
inspector  of  mines  and  his  assistants  before  enterinpr  upon  the  duties  of 
their  offices,  shall  each  execute  a  bond  payable  to  the  State  of  Indiana^ 
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with  good  and  sufficient  surety,  in  the  sum  of  one  thousand  dollars 
($1,000),  and  shall  take  and  subscribe  to  an  oath  to  be  endorsed  upon 
the  back  of  each  bond  for  the  faithful  performance  of  the  duties  of  the 
office,  which  bond  shall  be  approved  by  and  filed  with  the  secretary  of 
state.     The  inspector  of  mines  shall  receive  as  compensation  for  his 
services  the  sum  of  one  thousand  eight  hundred  dollars  ($1,800)   per 
annum,  and  each  assistant  inspector  of  mines  shall  receive  as  compensa- 
tion for  his  services  ^he  sum  of  one  thousand  two  hundred  dollars  ($1,- 
200)  per  annum.    And  for  expenses  they  shall  receive  the  sum  actually 
and  necessarily  expended  for  that  purpose,  in  the  discharge  of  their 
official  duties,  all  to  be  paid  quarterly  by  the  state  treasurer  from  funds 
in  the  state  treasury  not  otherwise  appropriated.    All  expense  bills  shall 
be  sworn  to  and  shall  show  the  items  of  expense  in  detail.    Said  inspector 
of  i^ines  may  also  appoint  a  secretary  to  assist  him  in  the  discharge  of 
his  duties,  who  shall  receive  a  salary  of  six  hundred  dollars  ($600)  per 
annum.    It  shall  be  the  duty  of  the  inspector  of  mines  appointed  under 
this  act  to  enter,  examine  and  inspect  any  and  all  coal  mines,  and  the 
works  and  machinery  belonging  thereto,  at  any  reasonable  time,  by  day 
or  by  night,  but  so  as  not  to  hinder  or  obstruct  the  working  of  any 
coal  mine  more  than  is  reasonably  necessary  in  the  discharge  of  his  du- 
ties; and  the  operator  of  such  coal  mine  is  hereby  required  to  furnish 
the   necessary   facilities   for  such   entry,   examination   and   inspection. 
Should  the  operator  fail  or  refuse  to  permit  such  inspection  or  furnish 
such  facilities,  the  operator  so  failing  shall  be  deemed  to  have  conmiit- 
ted  a  misdemeanor,  and  it  is  hereby  made  the  duty  of  such  inspector 
to  charge  such  operator  with  such  violation,  under  oath,  in  any  court 
having  jurisdiction.     The  inspector  appointed  under  this  act  shall  de- 
vote his  entire  time  and  attention  to  the  duties  of  his  office.    He,  or  his 
assistants,  shall  make  personal  inspection,  at  least  twice  each  year,  of 
all  coal  mines  in  this  state,  and  shall  see  that  every  precaution  is  taken 
to  insure  the  health  and  safety  of  the  workmen  therein  employed,  that 
the  provisions  and  requirements  of  this  act  are  faithfully  carried  out, 
and  that  the  penalties  of  the  law  are  enforced  against  all  who  wilfully 
disobey  its  requirements.    He  shall  also  collect  and  tabulate  the  follow- 
ing facts:     The  number  and  thickness  of  each  vein  or  stratum  of  coal 
and  their  respective  depths  below  the  surface,  which  are  now  worked 
or  may  hereafter  be  worked;  the  kind  or  quality  of  coal;  how  the  same 
is  mined,  whether  by  shaft,  slope  or  drift ;  the  number  of  mines  in  oper- 
ation in  each  county,  the  owners  thereof;  the  number  of  men  emploj^d 
in  each  mine,  and  the  aggregate  yearly  production  of  tons  from  each 
mine;  estimate  the  amount  of  capital  employed  at  each  mine;  and  give 
any  other  information  relative  to  coal  and  mining  that  he  may  deem 
necessary;  all  of  which  facts,  so  tabulated,  together  with  a  statement  of 
the  condition  of  mines  as  to  safety  and  ventilation,  he  shall  freely  set 
forth  in  an  annual  report  to  the  state  geologist,  together  with  his  rec- 
ommendation as  to  such  other  legislation  on  the  subject  of  mining   as 
he  may  think  proper.     It  shall  be  the  duty  of  the  inspector  of  mines, 
in  addition  to  his  other  duties,  to  examine  all  scales  used  at  any  mine 
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for  the  purpose  of  weighing  coal  taken  out  of  said  mine.  The  scales 
shall  be  tested  by  sealed  weights;  the  same  shall  be  furnished  to  said 
inspector  of  mines  by  the  auditor  of  state  on  requisition,  the  cost  of 
which  shall  be  audited  by  the  auditor  of  state,  and  paid  out  of  any  money 
in  the  state  treasury  not  otherwise  appropriated.  And  on  inspection, 
if  the  scales  are  found  incorrect  and,  after  written  notice  by  the  in- 
spector of  mines  it  shall  be  unlawful  for  any  operator  to  use  or  suffer 
the  same  to  be  used,  until  the  scales  are  adjusted  to  weigh  correctly. 
The  provisions  of  this  law  shall  apply  to  all  mines  except  to  mines  em- 
ploying less  than  ten  men.  And  it  shall  be  the  duty  of  the  inspector  of 
mines  to  see  to  the  strict  enforcement  of  all  laws  relating  to  mines 
and  mining,  to  investigate  all  violations  of  the  law  relating  thereto,  file 
complaints  and  make  affidavits  against  such  violators  before  the  proper 
court  of  justice  and  to  see  to  the  enforcement  of  all  penalties  prescribed 
by  the  statutes  of  the  state  for  disobedience  to  its  provisions  relating 
to  mines  and  mining,  and  failure  to  do  so  may  be  sufficient  cause  for 
his  removal  from  office.  The  inspector  of  mines  shall  make  an  annual 
report  to  the  state  geologist  of  all  matter  now  required  by  law  to  be 
reported,  which  report  shall  be  published  with  the  report  of  the  state 
geologist,  and  shall  in  every  respect  comply  with  the  laws  pertaining 
to  the  inspection  of  mines. 

7449.  Examinations  by  inspector— Places— Fee— Notice. — 21.  It  shall 
be  the  duty  of  the  inspector  of  mines  to  hold  examinations  for  certifi- 
cates of  service  and  competency  in  each  of  the  cities  of  Brazil,  Terre 
Haute,  Washington,  and  Evansville,  and  to  publish  notice  of  such  ex- 
aminations, stating  the  time  and  place  where  examinations  are  to  be 
held,  and  shall  make  and  publish  rules  and  regulations  under  which 
such  examination  shall  be  conducted.  For  the  purpose  of  providing  for 
the  expense  of  holding  the  examinations  and  issuing  the  certificates 
herein  provided  for,  each  applicant,  before  entering  upon  examination, 
shall  pay  the  inspector  of  mines  one  dollar,  a  receipt  for  which  must 
be  endorsed  upon  each  certificate  before  it  becomes  effective.  Exam- 
inations for  certificates  of  service  or  competency  shall  be  public  and 
open  to  all  citizens  of  the  United  States,  and  at  least  fifteen  days*  no- 
tice of  such  examination  shall  be  given  by  publication  in  a  newspaper 
published  in  the  city  where  such  examination  is  to  be  held.  No  certificate 
shall  be  issued  to  any  person  entitling  him  to  serve  in  more  than  one  of 
the  capacities  set  out  in  this  section,  but  two  or  more  certificates  may 
be  issued  to  the  same  person  on  proper  examination. 

7450.  Certificates  of  competency.  —  22.  Certificates  of  competency 
shall  be  issued  by  the  inspector  of  mines  to  any  person  who  shall  prove 
satisfactory  upon  examination,  either  written  or  oral,  or  both,  as  may  be 
prescribed  by  such  inspector,  that  he  is  qualified  by  experience  and 
technical  knowledge  to  perform  the  duties  of  either  mine  boss,  fire  boss, 
or  hoisting  engineer.  Certificates  of  service  shall  be  issued  by  the  in- 
spector of  mines  to  any  person  who  shall  furnish  satisfactory  proof  that 
lie  has  been  engaged  as,  and  has  successfully  discharged  the  duties  of 
mine  boss,  fire  boss,  or  hoisting  engineer  at  mines  in  this  state  for  three 
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years  preceding  the  granting  of  such  certificate.  It  shall  be  unlawful 
for  any  person  to  serve  in  the  capacity  of  mine  boss,  fire  boss,  or  hoist- 
ing engineer  at  any  mine  without  having  first  received  from  the  in- 
spector of  mines  a  certificate  of  service  or  competency.  It  shall  be  un- 
lawful for  any  operator  of  any  mine  in  this  state  to  employ  any  person 
in  the  capacity  of  mine  boss,  fire  boss,  or  hoisting  engineer  unless  such 
person  has  a  certificate  of  service  or  competency  from  the  insi)ector  of 
mines. 

7461.  Monthly  report  to  inspector. — ^23.  The  operator  of  every  mine 
shall  be  and  is  hereby  required  to  report  to  the  inspector  of  mines  on  or 
before  the  15th  day  of  each  calendar  month  the  name  of  the  person 
in  charge  of  such  mine,  the  number  of  tons  of  coal  produced  at  such 
mine  during  the  preceding  month,  the  amount  of  wages  paid  employes 
during  such  month,  the  amount  of  money  expended  for  improvements 
during  said  month,  together  with  such  other  information  as  may  be  nec- 
essary to  enable  said  inspector  to  prepare  his  annual  report  as  required 
by  law. 

7462.  Who  may  not  be  employed. — ^24.  No  male  person  under  the 
age  of  fourteen  years  or  female  of  any  age  shall  be  permitted  to  enter 
any  mine  in  this  state  for  the  purpose  of  employment  therein,  and  the 
parents  or  guardians  of  boys  shaU  be  required  to  furnish  an  affidavit  as 
to  the  age  of  said  boy  or  boys  when  there  is  any  doubt  in  regard  to 
their  age,  and  in  all  cases  of  minors  applying  for  work  the  operator  of 
any  mine  shall  see  that  the  provisions  of  this  section  are  not  violated. 

7453.  Wages— Transfer— Payment  by  check.  —  25.  Whenever  any 
merchant  or  dealer  in  goods  or  merchandise,  or  any  other  person,  shall 
take  from  any  employe  or  laborer  for  wages,  who  labors  in  or  about  any 
mine  in  this  state,  an  assignment  of  such  employe's  wages,  earned  or 
unearned,  due  or  to  become  due,  or  shall  take  from  such  employe  or 
laborer  any  order  on  his  employer  for  any  such  wages,  and  shall  issue 
or  give  to  any  such  employe  or  laborer  in  consideration  of  or  in  pay- 
ment for  any  such  assignment  or  transfer  or  order,  any  check,  other 
than  a  check  on  a  solvent  bank,  or  any  ticket,  token  or  device  payable 
or  redeemable,  or  purporting  to  be  payable  or  redeemable,  or  agreed  to 
be  payable  or  redeemable,  in  goods,  wares,  or  merchandise  or  anything 
other  than  lawful  money  of  the  United  States,  such  check,  ticket,  token 
or  device  shall  at  once  become  due  and  payable  in  lawful  money  of  the 
United  States,  for  and  to  the  extent  of  the  full  amount  of  the  wages 
assigned  or  relinquished  for  it,  and  the  holder  of  such  checks,  ticket, 
token  or  device  shall,  after  demand,  have  the  right  to  collect  the  same, 
with  reasonable  attorney's  fees,  by  suit  in  any  court  of  competent  ju- 
risdiction. 

See  notes  to  section  7448,  Burns'  R.  S.  1901. 

The  act  of  1001,  section  7448a,  Bums'  R.  S.  1901,  concerning  the  issuing  of  chocks 
for  wages  due  laborers,  and  the  transfer  thereof,  is  unconstitutional  because  audi  aet 
applies  only  to  a  certain  class  of  persons.    Dixon  v.  Poe,  159  Ind.  492. 

7464.    Liens— Labor  or  royalty.— 26.    The  miners  and  other  persons 
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employed  and  working  in  and  about  the  mines  and  others  interested 
in  the  rental  or  royalty  on  the  coal  mined  therein,  shall  have  a  lien  on 
said  mine  and  all  maehiney  and  fixtures  connected  therewith,  and  every- 
thing used  in  and  about  the  mine,  for  work  and  labor  performed  within 
two  months,  and  for  royalty  on  the  coal  mined  for  any  length  of  time 
not  exceeding  two  months;  and  such  liens  shall  be  paramount  to  and 
have  priority  over  all  other  liens,  except  the  liens  of  the  state  taxes; 
and  such  liens  shall  have  priority,  as  against  each  other,  in  the  order  in 
which  they  accrued,  and  for  labor  over  that  for  royalty  on  coal.  Any 
person  to  acquire  such  lien  shall  file  in  the  recorder's  ofKce  of  the  county 
where  the  mine  is  situated,  within  sixty  (60)  days  from  the  time  the 
payment  became  due,  a  notice  of  his  intention  to  hold  a  lien  upon  such 
property  for  the  amount  of  his  claim,  stating  in  such  notice  the  amount 
of  his  claim,  and  the  name  of  the  coal  works,  if  known,  or  any  other 
designation  describing  the  location  of  said  mine;  and  the  recorder  shall 
record  the  said  notice,  when  presented,  in  a  book  used  for  recording 
mechanic's  liens,  for  which  the  recorder  shall  receive  a  fee  of  twenty- 
five  cents.  Suits  brought  to  enforce  any  lien  herein  created  shall  be 
brought  within  one  year  from  the  date  of  filing  same  in  the  recorder's 
oflBce ;  and  all  judgments  rendered  on  the  foreclosure  of  such  liens  shall 
include  the  amount  of  the  claim  found  to  be  due,  with  the  interest  on 
same  from  the  time  due,  and  with  a  reasonable  attorney's  fee,  the  judg- 
ment to  be  collected  without  relief  from  valuation,  appraisement  or  stay 
laws. 

See  notes  io  section  7448,  Burns'  R.  S.  1901. 

7466.  Injuries — ^Liability. — ^27.  For  any  injury  to  person  or  persons 
or  property  occasioned  by  any  violation  of  this  act  or  any  willful  failure 
to  comply  with  any  of  its  provisions,  a  right  of  action  against  the  oper- 
ator shall  accrue  to  the  party  injured  for  the  direct  injury  sustained 
thereby;  and  in  case  of  loss  of  life,  by  reason  of  such  violation,  a  right 
of  action  shall  accrue  to  widow,  children,  or  adopted  children,  or  to  the 
parents  or  parent,  or  to  any  other  person  or  persons  who  were  before 
such  loss  of  life  dependent  for  support  on  the  person  or  persons  killed, 
for  like  recovery  of  damages  for  the  injury  sustained  by  reason  of  such 
loss  of  life  or  lives. 

See  notes  to  section  7473,  Burns'  R.  S.  1901. 

Actions  to  recover  damages  on  account  of  the  death  of  workmen  in  coal  mines  must 
be  brought  within  two  years  after  the  action  accrues,  and  the  same  rule  applies  to 
minors  as  to  adults.    Elliott  v.  Brazil  Coal  Co.,  25  App.  592. 

No  person  except  those  mentioned  in  the  statute  can  sue  to  recover  damages  on  ac- 
count of  the  death  of  a  workman  in  coal  mines  being  caused  by  negligence;  the  ad- 
ministrator of  the  estate  of  the  decedent  can  not  maintain  such  action.  Maule  Coal 
Co.  y.  Partenheimer,  155  Ind.  100;  Boyd  v.  Brazil  Coal  Co.,  26  App.  167. 

If  mine  owners  or  operators  fail  to  perform  the  duties  required  by  statute  for  th« 
protectiim  of  their  workmen,  they  will  be  liable  for  injuries  caused  by  such  failure,  and 
workmen  do  not  assume  the  risk  of  such  injuries.     Davis  Coal  Co.  v.  Polland,  158 
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Ind.  607;  Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664;   Bodell  v.  Brazil  Coal  Co.,  25 
App.  654. 

if  a  workman  in  a  coal  mine  fails  to  use  due  care  to  avoid  an  injury  when  the  risk 
of  injury  is  assumed  by  him,  he  can  not  recover  damages  on  account  of  the  injury. 
Dickason  Coal  Co.  v.  Unverferth,  30  App.  546;  Wooley  Coal  Co.  v.  Bracken,  30  App. 
624;  Dickason  Coal  Co.  v.  Peach,  32  App.  33. 

7456.  Penalties.— 28.  Any  willful  neglect,  refusal  or  failure  to  do 
the  things  required  to  be  done  by  any  section,  clause  or  provision  of  this 
act,  on  the  part  of  the  person  or  persons  herein  required  to  do  them,  or 
any  violation  of  the  provisions  or  requirements  hereof,  or  any  attempt 
to  obstruct  or  interfere  with  any  inspector  of  mines  in  the  discharge  of 
the  duties  herein  imposed  upon  him,  or  any  refusal  to  comply  with  the 
instructions  of  an  inspector  of  mines  by  authority  of  this  act,  shall  be 
deemed  a  misdemeanor  punishable  by  a  fine  not  exceeding  five  hundred 
dollars  ($500)  or  by  imprisonment  in  the  county  jail  for  a  period  not 
exceeding  six  months,  or  both,  at  the  discretion  of  the  court :  Provided, 
That  the  foregoing  shall  not  apply  to  sections  in  this  act  which  have 
special  penalties  provided  for  them. 

[Acts  1903,  p.  176.     In  force  March  5,  1903.] 

7457.  Examination  by  adjacent  owners. — 1.  That  the  owner,  tenant 
or  occupant  of  any  land  or  lands  on  which  a  coal  mine  is  opened  and 
operated,  and  also  the  person  or  persons  owning  or  operating  such 
mine,  or  the  agent  of  any  of  them,  shall  permit  any  person  or  persons 
interested  in  or  having  title  to  any  land  or  lands  coterminous  with  the  land 
or  lands  on  which  such  mine  is  located,  to  have  ingress  and  egress  to- 
gether with  surveyors  and  assistants,  into  said  mine,  for  the  purpose  of 
measuring,  exploring  and  surveying  such  mine,  for  the  purpose  of  as- 
certaining whether  or  not  any  coal  has  been,  or  is  being,  mined  and 
taken  from  the  lands  so  owned  by  such  person  or  persons;  it  being  pro- 
vided that  such  survey  and  measurements  shall  be  made  not  oftener 
than  once  a  month  and  shall  be  made  at  the  expense  of  the  party  mak- 
ing such  measurements  or  survey. 

7458.  Consent  refused,  forfeiture. — 2.  Any  owner,  tenant,  occupant, 
agent,  or  mine  owner  or  operator,  who  shall  refuse  permission  to  permit 
such  measurements,  exploratioi\  or  survey,  as  provided  for  in  the  last 
preceding  section  of  this  act,  shall  forfeit  the  sum  of  one  hundred  dollars 
for  each  refusal  to  the  person  so  refused,  which  shall  be  collectible  by 
suit  in  any  court  of  competent  jurisdiction  in  the  state. 

7459.  Facilities  afforded,  refusal,  forfeiture. — 3.  If  the  owner  of  any 
coterminous  land,  or  his  agent,  desires  to  make  an  examination,  meas- 
urement or  survey  of  any  such  mine  or  any  part  thereof,  situated  and 
operated  on  adjoining  lands,  then  the  operator  or  superintendent  of  such 
mine  shall,  upon  demand,  provide  every  proper  facility  for  making  such 
survey  with  accuracy  and  safety  to  the  owner  of  such  coterminous  land 
or  to  any  surveyor  or  assistants  who  may  make  such  examination  or  sur- 
vey, by  driving  good  air  into  and  dangerous  gases  from  the  part  to  be 
so  examined  and  siirveyed,  and  shall  remove  any  obstructions  that  wiJI 
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prevent  such  survey,  and  shall  provide  any  assistance  if  so  called  for  by 
the  surveyor,  so  that  the  encroachments,  if  any,  on  such  coterminous 
lands  may  be  clearly  determined  by  such  examination  or  survey.  Any 
person  violating  the  provisions  of  this  section  shall  forfeit  twenty  dollars 
a  day  for  each  day  which  he  refuses  to  comply  with  such  demand,  which 
amount  such  coterminous  owner  may  collect  by  suit  in  any  court  of  the 
state. 
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CHAPTER   97. 

NATURAL  GAS. 
Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

SEC.  8EC. 

7607.  Pipes  for  carrying  gas,  pressure.  7514b.  Affidavits  as  t<5  plugging. 

7510.  Confining  in  pipes,  plugging  wells.  7514c.  Fresb  water  kept  out. 

7511.  Abandoned  wells  to  be  plugged.  7514d.  Penalties,  recovery. 

7512.  Penalty.  75l4e.  Sections  repealed. 
7514a.  Plugging  abandoned  wells.  75141.  Power  of  gas  supervisor. 

[AcU  1903,  p.  110.    In  force  February  28,  1903.] 

7607.  Pipes  for  carrying  gas,  pressure. — ^1.  That  any  person  or  per- 
sons, firm,  company  or  corporation,  engaged  in  drilling  for,  piping, 
transporting,  using  or  selling  natural  gas,  may  ti*ansport  or  conduct  the 
same  through  sound  wrought  or  castiron  castings  and  pipes  tested  to  at 
least  four  hundred  pounds  pressure  to  the  square  inch:  Provided,  Such 
gas  shall  not  be  transported  through  pipes  at  a  pressure  exceeding  three 
hundred  pounds  per  square  inch:  Provided,  That  the  provisions  of  this 
act  shaU  not  affect  the  costs  in  any  pending  litigation. 

See  notes  to  section  7507,  Bums'  R.  S.  1901. 

This  section  amends  section  7507,  Bums'  R.  S.  1901,  and  section  2  of  this  act  re- 
peals section  7508,  Bums'  R.  S.  1901. 

Persons  who  do  not  suffer  a  special  injury  by  the  transportation  of  gas  through  pipes 
at  a  higher  pressure  than  is  permitted  by  statute  can  not  enjoin  such  transportation. 
Manufacturers  Gas  Co.  v.  Indiana  Gas  Ck>.,  155  Ind.  566;  166  Ind.  679. 

The  statute  regulating  the  amount  of  pressure  that  may  be  used  in  transporting 
natural  gas  through  pipes  does  not  prohibit  the  use  of  pumps  to  increase  the  flow  of 
gas,  unless  the  use  of  such  pumps  increases  the  flow  of  gas  from  the  wells.  Richmond 
Gas  Co.  V.  Enterprise  Gas  Co.,  31  App.  222. 

7510.    Confining  in  pipes,  plugging  wells. 

The  act  of  1893,  sections  75 10-75 14>  Bums'  R.  S.  1901,  requiring  natural  gas  to  be 
confined  in  pipes,  and  regulating  the  plugging  of  abandoned  gas  wells,  is  a  proper  exer- 
cise of  legislative  power.    Given  v.  State,  160  Ind.  552. 

Persons  who  fail  to  comply  with  the  statute  requiring  natural  gas  to  be  confined 
in  wells,  and  who  permit  the  gas  to  escape  into  the  open  air,  are  liable  for  the  pwitlty 
prescribed  by  the  statute.    Given  v.  State,  160  Ind.  552. 

The  statute  requiring  the  confining  of  natural  gas  in  pipes,  wells  or  other  reoeptacks, 
creates  two  offenses,  and,  if  a  person  is  charged  with  one  of  such  offenses,  and  the 
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evidence  shows  him  to  be  guilty  of  the  other  offense,  he  can  not  be  convicted.    Bailej 
V.  State,  163  Ind.  165. 

7611.  Abandoned  wells  to  be  plugged. 

li  a  person  has  a  lease,  which  only  gives  him  the  right  to  explore  land  for  gas  or 
oil,  he  is  not  the  "owner"  of  the  land  within  the  meaning  of  the  statute  requiring 
abandoned  wells  to  be  plugged  so  as  to  create  a  civil  liability  for  failure  to  plug  a 
well.    McDonald  v.  Carlin,  163  Ind.  342. 

7612.  Penalty. 

The  penalty  provided  by  section  7512,  Bums'  R.  S.  1901,  applies  to  all  the  acts 
which  are  prohibited  by  the  statute  of  which  such  section  is  a  part.  Bailey  v.  State, 
163  Ind.  165. 

fAcU  1903,  p.  212.    In  force  March  7,  1903.] 

7514a.  Plugging  abandoned  wells. — 1.  That  before  the  easing  shall 
be  drawn  from  any  well,  for  the  purpose  of  abandonment  thereof,  which 
has  been  drilled  into  any  gas  or  oil  bearing  rock,  it  shall  be  the  duty  of 
any  person,  firm  or  corporation,  having  the  custody  or  control  of  such 
well,  at  the  time  of  such  abandonment,  and  also  the  owner  or  owners  of 
the  land  wherein  such  well  is  situated,  to  properly  and  securely  stop 
and  plug  the  same  in  the  following  manner:  Such  hole  shall  first  be 
solidly  filled  from  the  bottom  thereof  to  a  point  at  least  twenty-five  feet 
above  such  gas  or  oilrbearing  rock  with  sand,  gravel  or  pulverized 
rock,  immediately  on  the  top  of  which  filling  shall  be  seated  a  dry,  pine 
wood  plug,  not  less  than  two  feet  in  length,  having  a  diameter  of  not 
less  than  one-fourth  of  an  inch  less  than  the  ^side  diameter  of  the  cas- 
ing in  such  well;  above  such  wooden  plug  such  well  shall  be  solidly 
filled  for  at  least  twenty-five  feet  with  the  above  mentioned  filling  ma- 
terial, immediately  above  which  shall  be  seated  another  wood  plug  of 
the  same  kind  and  size  as  above  provided,  and  such  well  shall  again 
be  solidly  filled  for  at  least  twenty-five  feet  above  such  plug  with  said 
filling  material.  After  the  casing  has  been  drawn  from  such  well  there 
shall  immediately  be  seated  at  the  point  where  such  casing  was  seated 
a  cast  iron  ball  or  a  tapered  wood  plug  at  least  two  feet  in  length,  the 
diameter  of  which  ball  or  the  top  of  which  wood  plug  shall  be  greater 
than  that  of  the  hole  below  the  point  where  such  casing  was  seated,  and 
above  such  ball  or  plug  such  well  shall  be  solidly  filled  with  the  afore- 
said filling  material  for  a  distance  of  at  least  fifty  feet. 

7514b.  Affidavits  as  to  plugging. — 2.  The  person,  firm  or  corporation 
owning  or  having  control  or  custody  of  any  such  well  or  of  the  land  in 
which  any  such  well  is  situated,  shall  file  or  cause  to  be  filed  in  the 
office  of  the  recorder  of  the  county  in  which  any  such  well  is  located, 
within  fifteen  days  after  the  same  has  been  plugged,  as  provided  in  sec- 
tion one,  the  affidavit  of  at  least  two  persons  who  assisted  in  the  plug- 
ging of  such  well,  which  affidavit  shall  be  recorded  in  the  miscellaneous 
record  booTjs  in  the  office  of  the  recorder  of  such  county,  and  shall  set 
out  in  detail  the  manner  in  which  such  well  was  plugged  and  the  depth 
of  each  of  such  wood  plugs  and  iron  ball  below  the  surface  of  the 
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ground,  and  the  record  of  such  aflSdavit  shall  be  prima  facie  evidence 
in  any  court  of  a  compliance  with  the  provisions  of  this  act. 

7514c.  Fresh  water  kept  out. — 3.  It  shall  be  the  duty  of  any  person, 
firm  or  corporation  sinking  a  well  into  any  gas  or  oil-bearing  rock, 
or  having  sunk  such  well  and  maintaining  the  same,  to  case  off  and 
keep  cased  off  all  fresh  water  from  such  well. 

7514d.  Penalties,  recovery. — 4.  Any  person,  firm  or  corporation  that 
shall,  in  any  manner,  fail  or  refuse  to  plug  a  well  in  the  time  and  man- 
ner provided  in  section  one  of  this  act,  or  shall  fail  or  neglect  to  pro- 
cure and  file  in  the  proper  recorder's  oflBce  the  affidavits  provided  for 
and  required  in  section  two  of  this  act,  or  shall  fail  and  neglect  to 
properly  case  off  fresh  water  from  such  well  and  keep  the  same  cased 
off  while  said  well  is  maintained,  as  provided  in  section  three  of  this 
act,  shall  be  liable  to  a  penalty  of  two  hundred  dollars  for  each  any 
[and]  every  violation  thereof  and  to  the  further  sum  of  two  hundred 
dollars  for  each  ten  days  during  which  such  violation  shaU  continue, 
and  all  such  penalties  shall  be  recoverable  in  a  civil  action  brought  in 
any  court  of  competent  jurisdiction  in  any  county  in  which  such  viola- 
tion occurred,  brought  in  the  name  of  the  State  of  Indiana  on  the  rela- 
tion of  such  county  for  the  use  and  benefit  of  such  county,  and  in  all 
such  cases  if  there  be  a  recovery  by  the  state  it  shall  recover  in  addi- 
tion to  such  penalties  a  reasonable  attorney's  fee. 

7514e.  Sections  repealed. — 5.  Sections  two  and  three  of  an  act  en- 
titled **An  act  concerning  the  sinking,  safety,  maintenance,  use  and 
operation  of  natural  gas  and  oil  wells,  prescribing  penalties,  and  de- 
claring an  emergency,  approved  March  4,  1893,"  are  hereby  repealed. 

The  sections  repealed  by  this  section  are  sections  7511  and  7612,  Burns'  R,  S.  1901. 

7514f.  Power  of  gas  supervisor. — 6.  To  better  enforce  the  provisions 
of  this  act  the  natural  gas  supervisor  of  the  State  of  Indiana  is  hereby 
empowered  to  enter  upon  any  land  at  any  time  for  the  purpose  of  ex- 
amining and  testing  any  such  well  or  wells. 
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CHAPTER    98. 

NOTES  AND  BILLS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


Saturday,  half -holiday,  cities  of 
35,000. 
7531b.  Negotiable  instruments,  when  pay- 
able, grace. 
Attorney  fees. 

7515.    Written  promises  negotiable  by  indorsement. 

A  written  contract  for  the  sale  of  goods  may  be  transferred  by  indorsement  thereon. 
Magic  Co.  V.  Stone-Ordean  Co.,  158  Ind.  538. 

Building  and  loan  association  notes  and  mortgages  are  transferable  by  indorsement, 
but  the  legislature  may  impose  conditions  on  such  transfers.  Bowlby  v.  Kline,  28 
App.  659. 

7518.    Liability  of  indorser,  defense. 

In  order  that  the  indorser  of  a  note  not  payable  in  bank  will  be  liable  for  its  pay- 
ment, the  holder  of  the  note  must  use  due  diligence  to  collect  the  note  from  the 
maker.    Spears  v.  Thompson,  30  App.  267. 

If  the  maker  of  a  note  not  payable  in  bank  becomes  a  non-resident  of  the  state,  the 
holder  of  the  note  need  not  sue  him  outside  of  the  state,  nor  attach  his  property  in  this 
state,  before  suing  the  indorser  of  the  note.    Huston  v.  Fatka,  30  App.  693. 

7520.    Negotiable  as  inland  bills. 

If  a  note  payable  in  bank  is  transferred  without  endorsement,  the  maker  may  plead 
any  defense  to  an  action  on  the  note  by  the  assignee  that  he  could  have  pleaded 
against  the  payee.    First  Nat.  Bank  v.  Henry,  156  Ind.  1. 

Notes  negotiable  by  the  law  merchant  impart  a  consideration,  and  no  consideration 
need  be  alleged  in  actions  thereon.    Magic  Co.  v.  Stone-Ordean  Co.,  158  Ind.  538. 

Checks  given  for  money  won  at  gaming  are  void  in  the  hands  of  an  innocent  holder 
for  value.     Irwin  v.  Marquett,  26  App.  383. 

The  inserting  in  a  promissory  note  a  clause  making  it  payable  in  a  bank  in  this 
state,  when  the  note  was  not  so  payable  when  it  was  delivered  to  the  payee,  renders  the 
note  invalid  as  to  all  persons.    Young  v.  Baker,  29  App.  130. 

[Acts  1005,  p.  196.     In  force  March  4,  1905.] 

7631.  Holidays — Commercial  paper. — 1.  That  the  following  days,  to 
wit:  The  first  day  of  the  week,  commonly  called  Sunday,  the  first  day 
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of  January,  commonly  called  New  Year's  day,  the  fourth  day  of  July, 
the  twenty-fifth  day  of  December,  commonly  called  Christmas  day;  any 
day  appointed  or  recommended  by  the  president  of  the  United  States 
or  the  governor  of  the  State  of  Indiana  as  a  day  of  public  fasting  or 
thanksgiving;  the  twenty-second  day  of  February,  commonly  called 
Washington's  birthday;  the  thirtieth  day  of  May,  commonly  called 
Memorial  day;  the  first  Monday  of  September,  commonly  called  Labor 
day,  and  the  day  of  any  general,  national  or  state  election,  shall  be 
legal  holidays  within  the  State  of  Indiana.  And  when  any  of  said  holi- 
days (other  than  Sunday)  comes  on  Sunday,  the  Monday  next  succeed- 
ing shall  be  the  legal  holiday. 

See  notes  to  section  7531,  Burns'  R.  S.  1901. 

This  section  supersedes  section  7531,  Bums'  H.  S.  1901,  and  the  act  of  1903,  Acts 
1903,  p.  214,  amending  such  section. 

7531a.  Saturday  half-holiday— Cities  of  35,000.-2.  It  shall  be  law- 
ful for  banks,  trust  companies  and  safe  deposit  institutions  in  all  cities 
in  this  state,  which  have  or  hereafter  may  have  a  population  of  more 
than  thirty-five  thousand  inhabitants,  according  to  the  last  preceding 
United  States  census,  to  close  their  doors  for  business  at  twelve  (12) 
o'clock  noon  on  each  and  every  Saturday  in  the  year,  and  every  Satur- 
day in  the  year  after  [twelve]  (12)  a 'clock  noon  shall,  in  addition  to 
the  legal  holidays  mentioned  in  section  one  (1)  of  this  act,  be  a  legal 
half  holiday  for  such  banks,  trust  companies  and  safe  deposit  institu- 
tions and  the  business  thereof. 

This  section  supersedes  section  2  of  the  act  of  1903,  Acts  1903,  p.  214,  relating  to 
holidays  for  banks  and  other  institutions. 

7531b.  Negotiable  instruments — ^When  payable — Grace. — 3.  All  bills 
of  exchange,  bank  checks,  promissory  notes  and  other  negotiable  instru- 
ments shall  be  payable  at  the  time  fixed  therein,  without  grace.  When 
the  day  of  maturity  falls  upon  Sunday,  or  a  legal  holiday,  the  instru- 
ment shall  be  payable  on  the  next  succeeding  business  day.  Negotiable 
instruments  falling  due  on  Saturday  shall  be  presented  for  payment 
on  the  next  succeeding  business  day,  except  that  instruments  payable 
on  demand  may,  at  the  option  of  the  holder,  be  presented  for  payment 
before  twelve  o'clock  noon  on  Saturday  when  that  entire  day  is  not  a 
holiday. 

This  section  supersedes  section  7528,  Bums'  K.  S.  1901,  concerning  days  of  grace  on 
bills  of  exchange. 

7532.    Attorney  fees. 

Inserting  in  a  contract  a  clause  that  the  obligor  will  pay  attorney  fees  and  other 
costs  pertaining  to  the  enforcement  of  the  contract,  does  not  annex  a  condition  to  sncb 
promise,  and  attorney  fees  may  be  recovered.    Talbott  v.  English,  156  Ind.  299. 
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CHAPTER    98A. 

NURSES. 

SEC.  SEO. 

7532a.  Board  of  registration  and  exami-  7632e.  Applicant,  evidence. 

nation.  7632f.  Registration  without  examination, 
7532b.  Meetings,  officers,  secretary's  du-  non-graduates,  fee. 

ties,  salaries.  7532g.  Revocation  of  license. 

7532c  County  register,  clerk's  duty,  fee.  7532h.  "A  registered  nurse,"  assumed  title. 

7532d.  Meetings  of  board  for  registration,  7532i.  Act  not  applicable,  when. 

fee.  7532J.  Penalties. 

[Acts  1905,  p.  55.     In  force  April  15,  1905.] 

7532a.  Board  of  registration  and  examination. — 1.  That  upon  the 
taking  effect  of  this  act  the  governor  shall  appoint,  within  sixty  days, 
a  state  board  of  registration  and  examination  of  nurses  to  be  composed 
of  five  members  who  have  not  had  less  than  five  years'  experience  in 
their  profession,  exclusive  of  their  training,  and  who  shall  not  be  con- 
nected with  any  hospital.  One  of  these  members  shall  be  designated 
by  the  governor  to  hold  oflSce  for  one  year,  two  for  two  years  and  two 
for  three  years,  and  thereafter  upon  the  expiration  of  the  term  of  oflBce 
of  the  person  or  persons  so  appointed  the  governor  shall  appoint  successors 
to  each  person  or  persons  to  hold  office  for  three  years.  All  vacancies 
occurring  on  this  board  shall  be  filled  by  the  governor  from  persons 
qualified  as  above  stated. 

7532b.  Meetings,  oflScers,  secretary's  duties — Salaries. — 2.  The  mem- 
bers of  the  said  state  board  of  registration  and  examination  shall  meet 
in  the  city  of  Indianapolis  as  soon  as  organized,  and  annually  there- 
after in  the  month  of  July  shall  elect  from  their  members  a  president  and 
also  a  secretary,  who  shall  be  the  treasurer.  Three  members  shall  con- 
stitute a  quorum,  and  special  meetings  of  the  board  shall  be  called  by 
the  secretary  upon  written  request  of  any  two  members.  The  state 
board  of  registration  and  examination  is  authorized  to  frame  such  by- 
laws as  may  be  necessary  to  govern  its  actions.  The  secretary  shall  be  re- 
quired to  keep  a  record  of  all  meetings  of  the  board,  including  a  register 
of  the  names  of  all  nurses  duly  registered  under  this  act;  said  register 
shall  at  all  reasonable  times  be  opened  to  public  scrutiny,  and  the  board 
shall  cause  the  prosecution  of  all  persons  violating  any  of  the  proviiSions 
of  this  act,  and  may  incur  necessary  expense  on  this  behalf.    The  said 
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by-laws  shall  provide  the  subjects  upon  which  applicants  shall  be  ex- 
amined. The  secretary  shall  receive  a  salary  to  be  fixed  by  the  board 
not  to  exceed  five  hundred  ($500)  dollars  per  annum,  also  traveling  and 
other  expenses  incurred  in  the  discharge  of  the  official  duties.  The 
other  members  of  the  board  shall  receive  five  ($5.00)  dollars  per  day 
for  each  day  actually  engaged  a,t  meetings  of  the  board,  and  legitimate 
and  necessary  expense,  said  expense  and  salary  shall  be  paid  from  fees 
received  by  the  board  under  he  provisions  of  this  act,  and  no  part 
of  salaries  or  other  expenses  of  the  board  shall  be  paid  out  of  the 
state  treasury, 

7532c.  County  register— Clerk's  duty— Fee. — 3.  The  cl^rk  of  the 
circuit  court  of  any  county,  upon  presentation  to  him  of  a  certificate 
from  the  state  board  of  registration  and  examination,  shall  register  the 
date  of  registration  with  the  name,  residence  and  address  of  the  holder 
thereof  in  a  book  to  be  kept  in  his  office  for  this  purpose  and  marked 
**Kegister  of  Trained  Nurses,*'  and  shall  issue  to  the  applicant  a 
certificate  of  such  registration  under  the  seal  of  the  circuit  court  of 
the  county,  for  which  registration  he  shall  be  paid  fifty  cents  by  the 
applicant. 

7532d.  Meetings  of  board  for  registration,  fee. — 4.  That  after  June  1, 
1908,  it  shall  be  the  duty  of  said  board  of  registration  and  examination 
to  meet  not  less  frequently  than  once  a  year.  Notice  of  each  meeting 
shall  be  given  in  one  daily  newspaper  and  in  one  nursing  or  medical 
journal  published  within  the  state  of  Indiana  thirty  days  prior  to  said 
meeting.  At  these  meetings  it  shall  be  the  duty  of  said  board  of  registra- 
tion and  examination  to  examine  the  diplomas  and  credentials  of  all 
applicants  for  registration  under  this  act.  Said  board  shall  also  examine 
such  applicants  upon  the  branches  usually  taught  in  the  training  schools 
for  nurses  to  determine  their  fitness  and  ability  to  give  efficient  care  to 
the  sick.  The  said  board  shall  require  of  each  applicant  for  exam- 
ination and  registration  a  fee  of  ten  ($10.00)  dollars  to  be  paid  upon 
application. 

7632e.  Applicant,  evidence.— 5.  That  after  June  1,  1908,  the  appli- 
cant shall  furnish  satisfactory  evidence  that  he  or  she  is  twenty-one 
years  of  age,  of  good  moral  character,  has  received  the  equivalent  of  a 
high  school  education  and  has  been  graduated  from  a  training  school 
for  nurses  connected  with  a  general  hospital  approved  by  the  board, 
where  a  systematic  course  of  two  years'  intsruction  is  given. 

7632f.  Registration  without  examination — Non-graduates — ^Fee. — 6. 
Any  resident  of  the  state  of  Indiana  being  over  the  age  of  twenty-one 
years,  of  good  moral  character,  holding  a  diploma  from  a  training  school 
for  nurses  connected  with  a  general  hospital  giving  a  course  of  at  least 
two  years'  training  or  any  resident  of  the  state  of  Indiana  being  over  the 
age  of  twenty-one  years,  of  good  moral  character  and  who  has  had 
seven  years*  experience  as  a  nurse,  three  years  of  which  was  in  a 
general  or  special  hospital,  and  engaged  in  professional  nursing  at  the 
date  of  or  prior  to  the  passage  of  this  act  shall  be  entitled  to  regis- 
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tration,  without  examination,  provided  such  application  be  made  before 
January  1,  1906.  All  nurses  in  training  at  time  of  passage  of  this  act 
and  possessing  the  above  qualifications  shall  be  entitled  to  registration 
without  examination,  provided  application  is  made  before  June  1,  1908. 
Graduates  of  training  schools  in  connection  with  special  hospitals  giving 
a  two  years'  course  who  shall  obtain  a  six  months'  additional  training 
in  a  general  hospital  approved  by  the  state  board  of  registration  and 
examination  shall  be  eligible  for  registration  without  examination  before 
June  1,  1908;  or  said  graduates  shall  be  eligible  for  registration  prior 
to  said  date  who  have  nursed  five  years  prior  to  the  passage  of  this  act; 
or  upon  passing  a  special  examination  before  the  state  board  of  registra- 
tion and  examination  in  subjects  not  adequately  taught  in  the  training 
school  from  which  they  have  been  graduated.  The  by-laws  shall  provide 
for  the  examination  and  qualification  of  nurses  who  make  application 
before  January  1,  1906,  who  have  not  graduated  from  a  training  school, 
and  who  have  been  engaged  in  nursing  ten  years,  and  who  are  otherwise 
eligible,  and  who  shall  present  required  credentials  from  physicians 
for  whom  they  have  nursed.  All  applicants  under  this  section  shall  pay 
to  said  board  the  sum  of  five  ($5.00)  dollars  at  the  time  of  making 
application. 

7632g.  Sevocation  of  license. — 7.  The  state  board  of  registration  and 
examination  shall  have  power,  after  thirty  days'  notice,  upon  written 
charge  being  preferred  and  the  time  and  place  of  meeting  being  fixed, 
and  after  full  and  free  hearing  of  the  same  by  a  majority  vote  of  the 
entire  board,  to  revoke  any  license  issued  by  said  board  for  gross  incom- 
petency, dishonesty,  habitual  intemperance  or  any  other  act  in  the 
judgment  of  the  board  derogatory  to  the  morals  or  standing  of  the 
profession  of  nursing.  Upon  the  revocation  of  the  license  or  certificate 
the  name  of  the  holder  thereof  shall  be  stricken  from  the  roll  of  regis- 
ter(!d  nurses  in  the  hands  of  the  secretary  of  the  board  and  notice  sent 
of  same  to  the  clerk  of  the  circuit  court  of  the  county  in  which  he 
or  she  resides,  and  there  shall  be  no  appeal  therefrom. 

7532h.  "A  registered  nurse" — Assumed  title. — 8.  Every  person  who 
shall  have  duly  received  a  license  and  certificate  in  accordance  with 
provisions  of  this  act  shall  be  known  and  styled  **a  registered  nurse," 
and  it  shall  be  unlawful  after  one  year  from  the  passage  of  this  act 
for  any  person  to  practice  or  advertise  as  or  assume  the  title  of  trained 
nurse  or  graduate  nurse  or  to  use  the  abbreviations  of  T.  N.  or  G.  N. 
or  any  other  words,  letters  or  figures  to  indicate  that  the  person  using  the 
same  is  a  trained,  registered  or  graduate  nurse,  unless  he  or  she  shall 
have  first  received  a  license  and  a  certificate  in  accordance  with  the 
provisions  of  this  act. 

7632i.  Act  not  applicable,  when. — ^9.  This  act  shall  not  be  construed 
to  affect  or  apply  to  the  gratuitous  nursing  of  the  sick  by  friends  or 
members  of  the  family  and  also  it  shall  not  apply  to  any  person  nursing 
the  sick  for  hire  who  does  not  in  any  way  assume  to  be  fa]  registered 
or  graduate  nurse. 
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7632J.  Penalties. — 10.  Any  person  violating  any  of  the  provisions  of 
this  act  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not 
less  than  twenty-five  ($25.00)  dollars,  and  not  more  than  fifty  ($50.00) 
dollars  for  the  first  offense,  and  not  less  than  fifty  ($50.00)  dollars  and 
not  more  than  one  hundred  ($100.00)  dollars  for  each  subsequent  of- 
fense. 
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CHAPTER    99. 
OFFICES  AND  OFFICERS. 

/Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 


ABT.  ART. 

1.  Bond  and  oath.    7633-7649.  22. 

2.  Commissions,  cebtificates  and 

RESIGNATIONS.    7574b-7574c.  23. 

6.    Official  reports.    7591a.  24. 

6.  Official  printing.    7594.  26. 

7.  Governor.    7511a.  27. 
9.    Secretary  of  state.    7616.  28. 

10.    Auditor  of  state.    7661.  •  29. 

12.  Attorney  general.    7689-7693c.  33. 

13.  State  librarian.    7702-7716a.  34. 
21.    Proseoutino  attornsts.    7811.  35. 


Board  of  county  commissioners. 

7820-7915. 
Clerk  of  circuit  court.    7931-7939. 
County  sheriff.    7948. 
County  auditor.    7986. 
County  treasurer.    7989a-7998. 
County  recorder.    8006a-8007. 
County  surveyor.    8030-8034e. 
Township  trustees.    8068-808  lb. 
Advisory  board.    80861. 
General  provisions.    8088. 


ARTICLE  1.— BOND  AND  OATH. 


sec. 

7533.    Oath  of  office. 

7543.     Bonds,  to  whom  payable. 


sec. 
7549. 


Relation  of  sureties. 


7633.    Oath  of  office. 

When  a  person  asserts  a  claim  to  an  office,  and  seeks  to  recover  possession  thereof, 
he  must  show  that  he  has  taken  the  oath  of  office  and  given  bond,  as  required  by  law. 
State  V.  Wheatley,  160  Ind.  183;  Feathemgill  v.  State,  33  App.  683. 

7543.    Bondfl^  to  whom  payable. 

The  sureties  on  the  bonds  of  county  officers  are  not  liable  for  the  penalty  imposed 
on  such  officers  by  the  fee  and  salary  law  for  failure  to  report  and  pay  over  the  fee^ 
collected.    State  v.  Flynn,  157  Ind.  52. 

Actions  may  be  maintained  on  the  bonds  of  county  officers  for  failing  to  pay  to  the 
county  treasurer  the  fees  collected  by  them  that  should  be  paid  to  the  county.  Shilling 
y.  SUte,  168  Ind.  186. 

If  a  township  trustee  issues  a  township  warrant  without  authority,  and  fails  to  keep 
proper  accounts  of  receipts  and  expenditures,  the  sureties  on  the  bond  of  such  trustee 
are  not  liable  to  the  assignee  of  such  warrant.    State  v.  Stout,  26  App.  446. 

(943) 
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7649.    Relation  of  sureties. 

Sureties  on  the  bonds  of  officers  can  not  set  up  any  defense  to  an  action  on  such 
bonds  that  could  not  be  set  up  by  the  principals  in  such  bonds.  Hogue  v.  State,  29 
App.  621. 

The  statute  prohibiting  sureties  from  setting  up  any  defense  to  an  action  on  an 
oflicial  bond  that  could  not  be  set  up  by  the  principal  does  not  render  such  sureties 
liable  for  penalties  imposed  on  officers  for  neglect  of  duties.  State  v.  Flynn,  157 
Ind.  52. 

AKTlCLE  2.— COMMISSIONS,  CERTIFICATES  AND  RESIGNATIONS. 

SEC.  SEC. 

7574b.  Beginning  of  terms  of  certain  offi-     7574c.  ^*aeancy,  term  of  appointee, 
cers. 

[Acts  1903,  p.  24.     In  force  April  23,  1903.] 

7674b.  Beginning  of  tenns  of  certain  officers.— 1.  That  the  terms 
of  office  of  all  judges  of  circuit,  superior  and  criminal  courts  in  this 
state,  of  all  prosecuting  attorneys  and  of  all  county  auditors,  county 
treasurers,  clerks  of  the  circuit  court,  county  sheriffs,  county  recorders, 
county  assessors,  county  coroners  and  county  surveyors,  hereafter  elected 
in  this  state,  shall  begin  on  the  first  day  of  January  next  succeeding 
their  election:  Provided,  That  in  all  cases  where  persons  were  elected 
to  any  of  said  offices  at  the  general  election  in  November,  1900,  for  a 
term  of  four  years,  whose  term  of  office  did  not  begin  until  after  January 
1,  1901,  and  in  all  cases  where  persons  were  elected  to  any  of  said  offices 
at  the  general  election  in  November,  1902,  for  a  term  of  two  years,  whose 
terms  of  office  did  not  begin  until  after  January  1,  1903,  no  successors  to 
such  officers  shall  be  elected  until  the  general  election  in  the  year  1906. 
In  all  cases  where  persons  were  elected  to  any  of  said  offices  at  the  general 
election  in  November,  1900,  for  a  term  of  six  years,  whose  terms  of  office 
did  not  begin  until  after  January  1,  1901,  and  ill  all  cases  where  persons 
were  elected  to  any  of  said  offices  at  the  general  election  in  November, 
1902,  for  a  term  of  four  years,  whose  terms  of  office  did  not  begin  until  af- 
ter January  1,  1903,  no  successors  to  such  officers  shall  be  elected  until 
the  general  election  in  the  year  1908.  In  all  cases  where  persons  were 
elected  to  any  of  said  offices  at  the  general  election  in  November,  1902,  for 
a  term  of  six  years,  whose  terms  of  office  did  not  begin  until  after  Janu- 
ary 1,  1903,  no  successors  to  such  officers  shall  be  elected  until  the  general 
election  in  the  year  1910. 

This  act  supersedes  section  7574b,  Burns'  R.  S.  1901,  it  being  the  act  of  1901  fixing 
the  beginning  of  the  terms  of  certain  county  officers,  such  act  being  repealed  by  the  *ct 
of  1903,  Acts  1903,  p.  32,  but  it  is  provided  that  such  repeal  should  not  affect  any 
officers  except  the  clerks  of  circuit  courts,  and  the  election  of  such  clerks  in  1902  ii 
legalized. 

When  the  constitution  fixes  the  term  of  an  office,  and  such  term  will  end  before  tht 
next  general  election,  the  time  for  the  election  of  the  successor  of  such  officer  can  not 
he  postponed  beyond  such  election.    Gemmer  v.  State,  163  Ind.  150. 
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7674c.  Vacancy,  term  of  appointee. — 2.  In  all  cases  where  vacancies 
occur  in  any  of  said  oflSces,  by  reason  of  the  death  or  resignation  of  any 
such  oflBcer,  or  by  reason  of  the  expiration  of  his  term  of  oflSce,  or  in 
any  other  manner,  before  January  1,  1904,  and  a  successor  is  appointed 
to  fill  such  vacancy,  such  appointee  shall  hold  his  oflSce  by  virtue  of 
such  appointment  only  until  January  1,  1904,  and  if  any  vacancies  should 
occur  in  any  of  said  oflSces  after  January  1,  1904,  and  such  vacancies 
are  filled  by  appointment,  such  appointees  shall  hold  until  the  first  day 
of  January  next  succeeding  the  next  general  election  held  after  such 
appointment. 


ARTICLE  5.— OFFICIAL  REPORTS. 

SEC. 

75flla.     Reports  by  institutions  receiving  appropriations. 

tActs  1905,  p.  112.     In  force  April  15,  1905.] 

7591a.  Reports  by  institutions  receiving  appropriations. — 1.  That  it 
shall  be  the  duty  of  every  state  institution,  office,  board,  bureau,  society, 
commission  or  other  organization  which  receives  an  appropriation  from 
the  state,  to  furnish  to  the  governor  of  the  state  of  Indiana,  within  six 
days  after  each  general  election  in  November,  such  information  in  relation 
to  the  management,  control,  receipts,  expenditures  and  needs  of  such 
state  institution,  oflSce,  board,  bureau,  society,  commission  or  other 
organization  as  such  governor  may  require  and  in  such  form  as  said 
governor  may  prescribe  and  to  furnish  plans  and  reliable  estimates 
for  all  improvements  for  which  appropriations  are  to  be  requested  from 
the  next  succeeding  general  assembly  of  said  state. 

ARTICLE  6.— OFFICIAL  PRINTING. 

SEC. 

7694.     Commissioners  of  public  printing. 

[Acts  1905,  p.  143.     In  force  April  15,  1905.] 

7594.  Commissioners  of  public  printing. — 1.  That  the  governor,  sec- 
retary of  state,  auditor  of  state  and  reporter  of  the  supreme  court  shall 
be  ex  oflBcio  commissioners  of  the  public  printing,  binding  and  stationery. 
Said  commissioners  shall  require  and  cause  the  public  printing  and 
binding  to  be  performed  in  the  manner  provided  by  law,  and  within 
the  time  prescribed  by  the  contract  executed  by  the  contractor  to  whom 
such  printing  and  binding  may  be  let,  and  according  to  the  terms  and 
provisions  of  such  contract. 

This  act  amends,  section  7594,  Bums*  R.  S.  1901. 

By  act  of  1903,  Acts  1903,  p.  224,  the  board  of  public  printing  was  required  to  pro- 
cure a  special  type  to  be  used  in  printing  engrossed  and  enrolled  bills  that  originate  in 
the  general  assembly,  but  such  act  was  repealed  by  the  act  of  1905,  Acts  1905,  p.  3. 
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ARTICLE  7.— GOVERNOR. 

SEC. 

7511a.    Arbor  day,  proclamation. 

[Acts  1903,  p.  214.    In  force  April  23,  1903.] 

7511a.  Arbor  day — ^Proclaination. — 1.  That  the  governor  shall  annual- 
ly, in  the  spring,  designate  by  oflSeial  proclamation,  a  day  to  be  desig- 
nated as  ** Arbor  Day,'*  to  be  observed  throughout  the  state  as  a  day 
for  planting  trees,  shrubs  and  vines  about  the  homes  and  along  highways, 
and  about  public  grounds  within  this  state,  thus  contributing  to  the 
wealth,  comfort  and  attractions  of  our  state. 

ARTICLE  9.— SECRETARY  OF  STATE. 

SEC. 

7616.    Printing,  duties  concerning. 

[Acts  1906,  p.  6.    In  force  February  11,  1905.] 

7616.  Printing,  duties  oonceming. — 5.  He  shall  deliver  to  the  state 
printer,  at  the  earliest  day  practicable,  copies  of  all  acts,  joint  resolutions 
and  memorials  as  they  are  passed  by  the  general  assembly,  with  proper 
marginal  notes  or  section  sub-heads  Jx)  the  general  laws ;  prepare  and 
deliver  to  said  printer  a  properly  digested  index  of  said  laws,  joint  res- 
olutions and  memorials;  superintend  the  printing  and  binding  of  said 
laws  and  resolutions  and  deliver  the  proper  number  to  the  respective 
counties,  as  required  by  law. 

This  act  amends  section  7616,  Bums'  R.  S.  1901. 

ARTICLE  10.— AUDITOR  OF  STATE. 

SEO. 

7651.     Land  records. 

7651.    Land  records. 

After  the  transfer  of  land  records  from  the  office  of  secretary  of  state  to  the  office 
of  auditor  of  state,  under  the  act  of  1877,  all  deeds  and  other  instruments  required 
to  be  recorded  in  such  records  must  be  recorded  therein  by  the  auditor  of  state.  Fishtf 
V.  Brower,  159  Ind.  139. 

ARTICLE  12.— ATTORNEY-GENERAL. 

SEC.  SEC. 

7689.    Residence,  office,  deputy.  7693b.  Limit  of  employment. 

7693a.  Assistants  in  Washington.  7693c.  Compensation. 

7689.    Residence,  oSLce,  deputy. 

Courts  will  not  take  judicial  notice  of  the  official  character  of  the  deputies  and  as- 
sistants of  the  attorney-general,  and  the  law  does  not  fix  the  number  of  deputies  of  todi 
officer.    Crawford  v.  State,  155  Ind.  692. 
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[Acts  1905,  p.  128.    In  force  March  3,  1906.] 

7693a.  Assistants  in  Washingfton.— 1.  That  the  atomey-general  is 
hereby  authorized  to  employ  one  or  more  assistants,  residing  in  the  city 
of  Washington,  District  of  Columbia,  to  assist  him  in  the  presentation 
and  prosecution  of  claims  of  the  state  against  the  United  States,  pertain- 
ing to  swamp  lands,  or  swamp  land  indemnity,  as  he  may  think  necessary. 

7693b.  Limit  of  employment.— 2.  The  attorney-general  shall  have 
power  to  limit  the  duration  of  such  employment,  and,  if  not  otherwise  ex- 
pressed in  the  contract  of  employment,  the  same  shall  cease  with  the  term 
of  the  attorney-general  making  such  employment. 

7693c.  Compensation. — 3.  As  compensation  and  for  all  their  costs  and 
expenses  such  assistant  or  assistants  shall  receive  a  sum  equal  to  not 
more  than  twenty-five  (25)  per  cent,  of  the  money  recovered  and  turned 
over  to  the  state,  to  be  fixed  in  the  contract  of  employment.  The  state 
shall  not  be  liable  to  such  assistant  or  assistants  for  any  other  sum, 
either  for  compensation  or  costs:  Provided,  That  in  case  money  so  re- 
covered is  paid  into  the  state  treasury  without  such  per  centum  having 
been  first  deducted,  the  auditor  of  state  shall  issue  his  warrant  upon  a 
voucher  approved  by  the  attorney-general,  for  a  sum  equal  to  not  more 
than  twenty-five  per  cent,  of  the  money  so  recovered  and  paid  in;  and 
there  is  hereby  appropriated  out  of  the  funds  of  the  treasury  not  other- 
wise appropriated  such  sums  as  may  be  necessary  for  such  purpose. 


ARTICLE  13.— STATE  LIBRARIAX. 


SEC. 

SEC. 

7702. 

State  library  board. 

7710. 

Loan  of  books. 

7703. 

Librarian,  election,  term. 

7711. 

Rules  and  regulations. 

7704. 

Term  of  librarian,  assistants,  bond. 

7712. 

Salaries. 

7705. 

Library  hours. 

7713. 

Reports  to  legislature. 

7706. 

Journals  and  laws. 

7714. 

Removals  by  state  board. 

7707. 

Legislative  papers. 

7715. 

Penalties. 

7708. 

Exchange  or  sales,  account. 

7716. 

Laws  repealed. 

7709.    Appropriating  books.  7716a'.  Publications  delivered  to  librarian. 

[Acts  1903,  p.  152.     In  force  April  23,  1903.] 

7702.  State  library  board. — 1.  That  the  management  and  control  of 
the  state  library  shall  be  vested  in  the  state  board  of  education,  which 
shall  constitute  for  library  purposes  the  state  library  board. 

This  act  repels  sections  7702  to  7715,  Bums'  R.  S.  1901. 

7703.  Librarian,  election,  term. — 2.  The  state  library  board  shall, 
before  the  first  day  of  April,  1905,  elect  a  state  librarian,  whose  term  of 
o£Sce  shall  begin  April  1,  1905,  and  who  shall  serve  until  his  successor  is 
elected  by  the  said  state  library  board. 


Digitized  by 


Google 


§   7704  OFFICES  AND  OFFICERS.  948 

7704.  Term  of  librarian,  assistants,  bond. — 3.  The  term  of  office  of 
the  state  librarian  shall  be  two  years  and  he  shall  appoint  his  assistants 
by  and  with  the  advice  and  approval  of  the  state  library  board,  and  he 
shall,  before  entering  upon  his  duties,  give  bond  and  security  to  the  ac- 
ceptance of  the  secretary  of  state,  in  the  penal  sum  of  two  thousand  dol- 
lars, which  bond  shall  be  filed  with  the  secretary  of  state. 

7706.  Library  hours. — 4.  The  library  shall  be  kept  open  from  8  a,  m. 
until  5  p.  m.  every  day,  except  Sundays,  legal  holidays  and  such  other 
days  as  the  governor  shall  request  all  state  offices  to  be  closed. 

7706.  Journals  and  laws — 5.  The  librarian  shall  select  from  the  jour- 
nals and  laws,  whenever  published,  five  copies  to  be  kept  permanently 
for  the  library,  and  all  other  journals  and  reports  shall  be  preserved  for 
exchange  purposes  for  the  benefit  of  the  library. 

7707.  Legislative  papers. — 6.  The  librarian  shall  receive  and  pre- 
serve in  the  most  convenient  and  permanent  order  all  legislative  papers 
delivered  to  him  at  the  close  of  each  session  by  the  secretary  of  the 
Senate  and  the  clerk  of  the  House. 

7708.  Exchange  or  sales,  account.— 7.  The  librarian  may,  with  the 
consent  of  the  state  library  board,  exchange  for  the  benefit  of  the  library 
any  duplicate,  or  any  book  not  wanted  in  the  library,  or  he  may  sell  such 
duplicates  or  other  books  and  shall  turn  all  money  thus  received  into  the 
state  treasury,  taking  the  treasurer's  receipt  arid  filing  the  same  in  the 
office  of  auditor  of  state,  who  shall  charge  the  same  to  the  account  of  the 
treasurer  of  state  for  the  use  of  the  library.  The  librarian  shall  keep  an 
accurate  account  of  all  such  transactions,  making  the  same  a  part  of  his 
next  succeeding  biennial  report  to  the  legislature,  as  hereinafter  pro- 
vided for. 

7709.  Appropriating  books.— 8.  If  the  librarian  shall  appropriate  to 
his  own  use  any  book  or  books  belonging  to  the  state  library  or  any  pro- 
ceeds of  any  exchange  or  sale  of  books,  or  knowingly  make  false  reports 
thereof,  he  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
not  less  than  five  nor  more  than  one  thousand  dollars  and  shall  forfeit  and 
be  deprived  of  his  office. 

7710.  Loan  of  books.— 9.  Sy^h  books  belonging  to  the  state  library, 
other  than  reference  books,  as  could  be  readily  replaced  in  case  of  loss, 
may  be  loaned  to  any  citizen  of  the  state,  who  shall  place  such  guarantee 
with  the  state  librarian,  for  the  safe  return  of  the  same,  as  the  state 
library  board  may  demand,  and  who  shall  pay  the  cost  of  transportation 
of  the  book  or  books  to  and  from  the  borrower:  Provided,  That  no. book, 
that  could  not  be  readily  replaced  in  case  of  loss,  shall  be  removed  from 
the  state  library  except  by  state  officials,  and  by  them  only  in  pursuit  of 
their  official  duty. 

7711.  Rules  and  regulations. — 10.  The  library  board  shall  formulate 
rules  and  regulations  for  the  care  and  management  of  the  library:  Pro- 
videdy  That  no  rule  or  regulation  formulated  by  said  board  shall  in  any 
way  conflict  with  any  of  the  provisions  of  this  act. 
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7712.  Salaries. — 11.  The  salary  of  the  state  librarian  shall  be  eighteen 
hundred  dollars  per  year.  He  shall  appoint  a  reference  librarian,  whose 
salary  shall  be  eleven  hundred  dollars  per  year,  and  a  cataloguer,  whose 
salary  shall  be  eleven  hundred  dollars  per  year,  and  an  assistant  cata- 
loguer and  stenographer,  whose  salary  shall  be  nine  hundred  dollars  per 
year,  and  a  messenger,  whose  salary  shall  be  seven  hundred  and  twenty 
dollars  per  year. 

7713.  Reports  to  legislature. — 12.  The  librarian  shall  report  at  each 
session  of  the  legislature  as  to  the  condition  and  needs  of  the  library  and 
the  receipts  and  expenditures  of  money  for  the  two  fiscal  years  imme- 
diately preceding  the  date  of  such  report. 

7714.  Removals  by  state  board. — 13.  The  state  library  board  shall 
have  power  to  remove  for  cause  at  any  time  the  state  librarian  or  any  as- 
sistant or  any  employe  of  the  state  library. 

7716.  Penalties. — 14.  Any  person  guilty  of  a  violation  of  any  of  the 
provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  be  fined  in  the  sum  of  twenty-five  dollars. 

7716.  Laws  repealed. — 15.  All  laws  or  parts  of  laws  now  in  force 
relative  to  the  state  library  are  hereby  repealed. 

[Acts  1905,  p.  173.     In  force  April  15,  1905.] 

7716a.  Publications  delivered  to  librarian.— 1.  That  the  board  of 
commissioners  of  public  printing,  binding  and  stationery  shall  cause  to 
have  delivered  to  the  state  librarian  two  hundred  copies  of  each  and  every 
report,  document,  bulletin  or  other  publication  published  at  the  expense 
of  the  state,  except  session  acts  of  the  general  assembly  and  supreme  and 
appellate  court  reports. 

This  act  amends  section  7716,  Burns*  R.  S.  1901. 

ARTICLE  21.— PROSECUTING  ATTORNEY. 

SEC. 

7811.     Duty  when  informed  of  crimes. 

7811.    Dnty  when  informed  of  crimes. 

While  a  prosecuting  attorney  may  not  have  authority  to  compel  witnesses  to  attend 
before  a  justice  of  the  peace  and  make  affidavits  as  to  the  commission  of  crimes  within 
their  knowledge,  yet,  if  they  do  appear  and  make  affidavits,  informations  filed  thereon 
in  the  circuit  court  are  valid.     West  v.  State,  32  App.  161. 


Digitized  by 


Google 


7820 


OFFICES  AND  OFFICERS. 


950 


ARTICLE  22.— HOARD  OF  COUNTY  COMMISSIONERS. 


SEC. 

7820. 
7830. 
7833. 
7837. 
7845. 
7846. 


Corporate  name,  suits. 

Powers  and  duties. 

County  buildings. 

Bonds  charged  to  treasurer. 

Filing  claims. 

Allowance  of  claims. 
7848c.  Recovering  illegal  allowances. 
7853.    Extra  allowances  forbidden. 
7856.    Appeals  to  circuit  court. 

7859.  Appeals  generally. 

7860.  Bond,  time  for  appeal. 

7861.  Transcript,  auditor's  duty. 
7865.    Power  of  court  on  appeal. 


7878a.  Home  for  indigent  persons,  relin- 
quishing trust. 
7878b.  Certificate  to  recorder. 
7906a.  Fair  grounds,  use  as  parks. 
7906b.  Maintenance,  conditions  for  use. 
7906c  Acceptance  by  council. 
7906d.  Joint  acceptance  by  cities. 
7906e.  Title  to  lands. 
7906f.  Abandonment  as  parks,  sale. 
7911.    Mutilated  records. 
7913.     Settlements  not  oonclusiTe. 
7915.    Refunding  taxes. 


7820.    Corporate  name,  suits. 

All  actions  on  behalf  of  a  county  must  be  brought  in  the  name  of  the  board  of 
commissioners  of  the '  county,  unless  otherwise  provided  by  law.  Shilling  y.  State, 
158  Ind.  185. 

7830.    Powers  and  duties. 

Boards  of  county  commissioners  have  power  to  employ,  at  the  expense  of  the  county, 
expert  accountants  to  examine  the  records  in  the  offices  of  the  county.  Garrigus  v. 
Board,  157  Ind.  103. 

The  allowance  by  a  county  board  of  an  illegal  claim  against  the  county  does  not 
bind  the  county,  and  the  coimty  may  recover  the  amount  paid  on  such  allowance. 
Sudbury  v.  Board,  157  Ind.  446. 

7833.    County  buildings. 

The  legislature  can  not  provide  that,  on  the  removal  of  a  county  seat,  a  tax  shall  be 
levied  alone  upon  the  property  in  the  township  where  the  relocation  is  made  to  raise 
means  to  erect  new  county  buildings.    Board  v.  State,  155  Ind.  604. 

An  act  which  provides  for  the  building  of  a  court  house  in  a  designated  county  is 
unconstitutional,  being  in  conflict  with  the  constitution  as  to  local  and  special  laws. 
Board  v.  State,  161  Ind.  616. 

7837.    Bonds  charged  to  treasurer. 

It  is  the  duty  of  county  treasurers  to  receive  county  bonds  and  deliver  them  to  par- 
chasers,  and  they  are  not  entitled  to  any  extra  compensation  therefor  in  the  absence  of 
an  employment.    Oren  v.  Board,  157  Ind.  158. 

7845.  Filing  claims. 

If  a  county  has  a  claim  against  another  county  on  account  of  expenses  in  cases  on 
change  of  venue,  such  county  must  file  its  claim  with  the  board  of  commissioners  of 
the  county  from  which  the  change  was  taken.    Board  v.  Board,  27  App.  378. 

7846.  Allowance  of  claims. 

If  an  illegal  claim  is  allowed  by  a  county  board,  the  county  is  not  bound  by  the 
allowance,  and  may  recover  the  amount  paid  on  the  claim.  Sudbury  v.  Board,  157  Ind. 
446. 
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7848c.    Becovering  illegal  allowances. 

If  a  citizen  and  taxpayer  sues  to  recover,  for  the  benefit  of  a  county,  money  allowed 
and  paid  out  on  illegal  allowances,  the  plaintiff  is  entitled  to  retain  out  of  the  money 
collected  a  reasonable  sum  for  his  trouble  and  expense  and  attorney  fees.  Kimble  v. 
Board,  32  App.  377. 

If  illegal  claims  are  allowed  against  a  county,  and  paid,  resident  taxpayers  may  sue 
to  recover  the  amount  paid  for  the  benefit  of  the  county  after  a  demand  is  made  on  the 
county  board  to  sue  and  the  board  refuses  to  act.    Zuelly  v.  Casper,  160  Ind.  455. 

If  an  illegal  claim  is  allowed  by  a  county  board,  the  county  is  not  bound  by  the 
allowance,  and  may  recover  the  amount  paid  on  the  claim.  Sudbury  v.  Board,  157 
Ind.  446. 

7863.    Extra  allowances  forbidden. 

Boards  of  commissioners  have  authority  to  employ,  at  the  expense  of  the  county,  ex- 
pert accountants  to  examine  the  records  and  papers  of  the  county  offices.  Board  v. 
Gardner,  155  Ind.  1G5 ;  Garrigus  v.  Board,  157  Ind.  103. 

The  statute  forbidding  county  boards  from  making  extra  allowances,  unless  in  case 
of  indispensable  public  necessity,  has  reference  to  allowances  to  county  officers,  and 
does  not  apply  to  persons  employed  to  render  service  to  a  county  not  connected  with 
official  duties.    Weatherhogg  v.  Board,  158  Ind.  14. 

Injunction  will  not  lie  to  prevent  a  county  board  from  employing  a  person  to  per- 
form extra  service  for  the  county  as  an  adequate  legal  remedy  exists.  Tackett  v. 
Stevenson,  155  Ind.  407. 

Boards  of  commissioners  may  employ  clerks  of  circuit  courts  to  copy  worn  out  court 
records,  and  make  an  allowance  therefor  out  of  the  county  treasury.  State  v.  Shutts, 
161  Ind.  590. 

County  boards  may  employ  persons  at  the  expense  of  the  county  to  search  for  and 
discover  property  that  has  been  omitted  from  assessment  for  taxation.  Fleener  v, 
Litsey,  30  App.  399. 

Criminal  liability  of  county  commisBioners  for  making  allowances  prohibited  by  law. 
State  V.  Trueblood,  25  App.  437. 

7866.    Appeals  to  circuit  court. 

Appeals  will  not  lie  from  the  action  of  county  boards  in  approving,  refusing  to  ap- 
prove, or  to  correct  the  reports  and  settlements  of  county  treasurers.  Board  v. 
Beaver,  156  Ind.  450. 

An  appeal  will  not  lie  from  an  allowance  by  a  county  board  of  a  claim  for  premiums 
for  insurance  on  county  buildings  in  the  absence  of  fraud.  Bamhill  v.  Woodard,  26 
App.  482. 

7859.  Appeals  generally. 

An  appeal  may  be  taken  from  the  action  of  a  county  board  in  letting  a  contract  for 
the  construction  of  a  free  gravel  road.    Board  v.  Conner,  155  Ind.  484. 

No  appeal  lies  from  an  order  of  a  county  board  levying  a  special  tax  to  pay  bonds 
issued  for  the  construction  of  gravel  roads.    Board  v.  Spangler,  159  Ind.  575. 

Taxpayers  who  are  parties  to  proceedings  for  the  construction  of  a  free  gravel  road 
may  appeal  from  the  action  of  the  board  of  commissioners  without  filing  affidavits 
showing  their  interests  in  the  proceedings.    Strebin  v.  Lavengood,  163  Ind.  478. 

7860.  Bond,  time  for  appeal 

Appeals  from  county  boards  must  be  taken  within  thirty  days  after  the  decision  is 
made.    Robson  v.  Richey,  150  Ind.  660. 
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7861.    Transcript,  auditor's  duty. 

Failure  on  the  part  of  a  county  auditor  to  perform  his  duty,  as  required  by  law,  in 
making  out  and  filing  transcripts  when  cases  are  appealed,  will  not  affect  the  rights 
of  the  parties.     Strebin  v.  Lavengood,  163  Ind.  478. 

7865.    Power  of  court  on  appeal. 

On  the  trial  on  appeal  in  proceedings  to  establish  a  highway,  the  court  may  make  a 
final  disposition  of  the  cause  or  remand  the  same  to  the  county  board  with  an  order 
how  to  proceed,  or  the  appeal  may  be  dismissed,  or,  on  a  proper  showing,  the  action 
may  be  dismissed.     Woodring  v.  Brown,  27  App.  622. 

[Acts  1903,  p.  254.     In  force  March  9,  1903.] 

7878a.  Home  for  indigent  persons,  relinquishing  trust. — 1.  That  in  all 
cases  where  in  any  county  of  this  state  property  or  money  has  been  given, 
devised  or  bequeathed  in  trust  for  the  purpose  of  establishing  and  main- 
taining a  home  for  indigent  women,  worthy  poor  or  orphan  children,  or 
either  of  the  aforementioned  classes,  and  the  board  of  county  commis- 
sioners of  any  county  has  been  named  as  trustees  by  the  donor  of  said 
property  or  money,  and  when  the  board  in  their  administrative  capacity 
shall  find  that  the  amount  of  money  or  property  so  given,  devised  or  be- 
queathed is  or  will  be  indequate  to  carry  out  the  provisions  of  such  trust 
without  an  additional  appropriation  from  the  county,  and  that  the  county 
will  not  be  substantially  benefited  by  the  administration  of  such  trust, 
such  board  of  county  commissioners  shall  relinquish  such  trust  and  upon 
such  finding  and  relinquishment  by  such  board  of  county  commissioners 
of  this  state  the  title  to  any  money  and  property  so  given,  devised  and 
bequeathed  shall  vest  in  the  legal  heirs  of  the  donor  or  testator  accord- 
ing to  the  laws  of  descent  of  the  State  of  Indiana. 

7878b.  Certificate  to  recorder.— 2.  It  is  hereby  made  the  duty  of  the 
auditor  of  any  county  in  which  the  board  of  county  commissioners  may 
hereafter  make  a  finding  under  this  act  affecting  the  title  to  real  estate 
to  immediately  certify  a  transcript  of  the  finding  to  the  county  recorder 
of  any  county  in  which  the  real  estate  so  affected  is  located,  and  such 
county  recorder  shall  cause  the  same  to  be  recorded  in  the  deed  record  of 
such  county. 

[Acts  1906,  p.  108.     In  force  March  1,  1905.] 

7906a.  Fair  pounds — ^Use  as  parks. — 1.  That  in  any  county  within 
the  state  in  which  the  board  of  county  commissioners  have  heretofore,  in 
accordance  with  the  provisions  of  sections  7904,  7905  and  7906  of  Bums' 
revised  statutes  of  1901,  purchased  in  the  name  of  the  county  real  estate 
to  be  used  for  agricultural  and  horticultural  fairs,  and  the  use  of  which 
real  estate  shall  have  since  been  abandoned  for  fair  purposes,  it  shall  be 
lawful  for  the  board  of  county  commissioners  of  such  county  to  authorize 
the  use  of  such  lands  for  park  purposes,  in  the  manner  and  as  provided  by 
this  act. 

7906b.  Maintenance — Conditions  of  use. — 2.  No  money  shall  be  ex- 
pended out  of  the  county  treasury  for  the  maintenance  of  such  aban- 
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doned  fair  grounds  for  park  pur\)oses,  but  the  board  of  county  commis- 
sioners of  any  such  county  owning  such  abandoned  fair  grounds  may  by 
an  order  entered  of  record  permit  the  use  of  such  abandoned  fair  grounds 
by  any  city  or  cities  whose  limits  approach  within  one  mile  of  such  aban- 
doned fair  grounds  for  park  purposes,  fixing  in  such  order  the  conditions, 
restrictions  and  limitations  within  which  such  city  or  cities  may  take  and 
use  such  abandoned  fair  grounds  for  such  park  purposes. 

7906c.  Acceptance  by  council. — 3.  Any  city  or  cities  within  this  state 
whose  limits  approach  within  one  mile  of  any  such  abandoned  fair 
grounds  may  by  an  ordinance  of  the  common  council,  accept  from  the 
board  of  county  commissioners  of  any  such  county  the  use  of  any  real 
estate,  being  abandoned  fair  grounds,  as  hereinbefore  provided,  and  any 
such  city  or  cities  are  hereby  given  the  right,  power  and  authority  by  and 
through  their  common  councils,  boards  [of]  public  works,  and  other  au- 
thorities, as  provided  by  law,  to  use  and  maintain  and  keep  in  condition 
any  such  lands  for  park  purposes  for  the  use  of  the  general  public,  in  the 
same  manner  and  under  the  same  conditions  and  restrictions  and  limita- 
tions as  are  now  fixed  and  provided  by  law  for  the  use  and  control  and 
maintenance  of  park  properties  by  such  cities,  in  every  way  and  to  the 
same  extent  as  if  the  city  owned  said  real  estate  in  its  own  name  and 
right ;  and  such  city  or  cities  shall  have  the  power  and  authority  to  accept 
by  city  ordinance  such  real  estate  for  park  purposes  under  the  order  of 
the  board  of  county  commissioners,  as  herein  provided. 

7906d.  Joint  acceptance  by  cities. — 4.  Two  or  more  cities,  each  of 
whose  limits  approach  such  abandoned  fair  grounds  within  one  mile,  may 
join  in  accepting  from  the  county  the  use  of  such  lands  for  park  pur- 
poses, and  may,  by  their  several  common  councils,  agree  with  the  board 
of  county  commissioners  upon  a  fair  and  equitable  basis  for  the  care  and 
maintenance  of  such  park,  which  agreement  shall  be  approved  by  the 
common  council  of  each  of  such  cities  and  by  the  board  of  county  com- 
missioners of  the  county  owning  such  land. 

7906e.  Title  to  lands. — 5.  The  title  to  such  lands  shall  remain  in  the 
county,  and  the  use  of  the  land  by  the  city  or  cities  shall  continue  so  long 
as  such  city  or  cities  continue  to  maintain  such  lands  as  a  public  park; 
and  no  such  city  or  cities  shall  have  or  receive  any  greater  interest  or 
right  in  and  to  such  lands  than  have  heretofore  been  given  by  law  to  ag- 
ricultural societies  using  such  lands  for  fair  purposes. 

7906f.  Abandonment  as  parks — Sale. — 6.  If  at  any  time  after  such 
lands  have  been  accepted  for  park  purposes,  as  aforesaid,  such  city  or 
cities  shall  abandon  the  use  of  such  lands  for  park  purposes,  it  shall  be 
lawful  for  the  board  of  county  commissioners  to  sell  and  convey  such 
lands,  or  any  part  thereof,  for  the  best  price  it  will  bring  and  turn  the 
proceeds  of  the  sale  into  the  county  treasury. 

7911.    Mutilated  records. 

County  boards  may  employ  clerks  of  the  circuit  courts,  at  the  expense  of  the  county, 
to  copy  worn  out  court  records.    State  v.  Shutts,  161  Ind.  590. 
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7913.    Settlements  not  oonclusive. 

Boards  of  commissioners  act  in  a  ministerial  capacity  in  making  settlements  with 
officers,  and  no  appeal  lies  from  any  action  of  such  boards  as  to  such  settlemeiitB. 
Board  v.  Beaver,  156  Ind.  450. 

If  a  county  officer,  in  making  a  settlement  with  a  county  board,  is  allowed  more 
money  than  he  is  entitled  to  receive,  the  settlement  is  not  conclusive  against  the  county 
and  the  excessive  allowance  may  be  recovered.    Sudbury  v.  Board,  167  Ind.  446. 

7915.    Befunding  taxes. 

In  an  action  to  recover  taxes  alleged  to  have  been  wrongfully  assessed,  it  must  be  made 
to  appear  that  the  assessment  was  not  only  unauthorized,  but  that  the  properly  was  not 
subject  to  assessment.    Board  v.  First  Nat.  Bank,  25  App.  94. 

If  the  improvements  upon  real  estate  are  wrongfully  assessed  in  excess  of  their  value, 
the  taxes  paid  in  excess  of  the  proper  amount  should  be  refunded.  Zeigler  v.  Board, 
33  App.  376. 

ARTICLE  23.— CLERK  OF  CIRCUIT  COURT. 

SEC.  SEC. 

7931.    Duties,  buying  judgments.  7939.    Transcripts  for  taxation  and  record. 

7936.    Receiving  money,  liability  of 
sureties. 

7931.    Duties— Buying  judgments. 

Courts  may  authorize  clerks  of  the  circuit  courts  to  prepare  bar  dockets  and  make 
allowances  therefor  payable  by  the  county,  and  the  amounts  received  need  not  be  paid 
by  such  clerks  into  the  county  treasury  under  the  fee  and  salary  law.  State  v.  Flynn, 
161  Ind.  554. 

7936.    Receiving  money,  liability  of  sureties. 

If  a  clerk  of  a  circuit  court  receives  money  on  a  judgment,  he  can  not  apply  the 
same  on  a  judgment  for  costs  against  the  person  for  whom  the  money  was  received. 
May  v.  State,  162  Ind.  127. 

7939.    Transcripts  for  taxation  and  record. 

The  failure  of  a  clerk  to  comply  with  the  statute  requiring  him  to  make  tran- 
scripts of  records  when  the  title  to  land  is  adjudicated,  ^nd  deliver  the  same  to  the 
county  auditor  for  transfer  for  taxation,  and  then  for  record  by  the  county  recorder, 
does  not  affect  a  purchaser  of  £he  land  without  notice  of  the  adjudication  from  a  party 
to  the  suit.     Skelton  v.  Sharp,  161  Ind.  383. 

ARTICLE  24.— COUNTY  SHERIFF. 

SEC. 

7948.     Purchasing  judgments. 

7948.    Purchasing  judgments. 

The  statute  prohibiting  sheriffs  from  purchasing  judgments  rendered  by  oourts  of 
which  they  are  officers  does  not  prevent  such  officers  from  purchasing  certificates  of 
sales  on  foreclosure  of  mortgages.    Baker  v.  Edwards,  156  Ind.  53. 
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ARTICLE  26.— COUNTY  AUDITOR. 

SEO. 

7985.    May  sue  for  funds. 

7985.    May  sue  for  funds. 

When  a  county  auditor  has  authority  by  law  to  sue  for  trust  funds  he  need  not  ob- 
tain authority  from  the  board  of  commissioners  to  bring  the  suit.  Depiarest  v.  Holde- 
man,  157  Ind.  467. 

ARTICLE  27.— COUNTY  TREASURER. 

8E0.  SEC. 

7989a.  Beginning  of  terms  of  treasurers.      7998.    County  orders,  payment,  endorse- 
ment. 

7989a.    Beginning  of  terms  of  treasurers. 

When  the  term  of  a  county  treasurer  expires  before  the  time  for  holding  a  general 
election,  his  successor  must  be  elected  at  the  election  held  next  before  the  expiration 
of  such  term,  and  such  election  can  not  be  postponed  beyond  that  time.  Gemmer  v. 
State,  163  Ind.  150. 

7998.    County  orders,  payment,  indorsement. 

A  contract  made  by  a  county  treasurer  with  the  board  of  commissioners,  by  which 
the  treasurer  is  to  furnish  money  to  redeem  county  orders  and  pay  other  claims,  for 
which  he  is  to  receive  interest  from  the  county,  is  illegal,  and  can  not  be  enforced. 
State  V.  Windle,  156  Ind.  648. 

If  a  county  order  is  partly  paid  and  surrendered,  a  county  treasurer  may  be  com- 
pelled to  pay  the  balance  when  he  has  funds  with  which  the  same  should  be  paid.  Wood 
V.  State,  155  Ind.  1. 

ARTICLE  28.— COUNTY  RECORDER. 

SEC.  SKO. 

8006a.  Entries  on  entry  book.  8007.    Recording  and  indexing  instruments. 

8006b.  Penalty,  recovery. 

lActe  1905,  p.  10.     In  force  April  15,  1906.] 

8006a.  Entries  on  entry  book.— 1.  That  it  shall  be  the  duty  of  every 
county  recorder  to  enter  upon  the  entry  book  of  his  oflSce,  at  the  time 
they  are  executed,  all  satisfactions,  canceUations  and  assignments,  of 
whatever  kind,  when  such  satisfaction,  cancellation  or  assignment  is  made 
upon  the  margin  of  any  record  in  the  county  recorder's  office,  and  such 
entry  shall  show  the  date  of  entry,  name  of  the  person  or  persons  who 
executed  the  instroment  so  satisfied,  cancelled  or  assigned,  and  the  name, 
number  and  page  of  the  Record  where  such  instrument  is  recorded. 

8006b.  Penalty,  recovery. — 2.  Any  county  recorder  who  shall  fail  to 
comply  with  the  provisions  of  the  foregoing  section  shall  be  liable  to  a 
penalty  of  five  dollars  for  each  violation  of  the  said  provision,  to  be  re- 
covered in  a  suit  to  be  brought  by  the  prosecuting  attorney  in  any  court 
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in  the  state  having  jurisdiction  in  the  county  where  such  violation  shall 
have  been  committed ;  and  it  shall  be  the  duty  of  such  prosecuting  attor- 
ney to  bring  such  suit  upon  duly  verified  information  of  such  violation 
having  occurred. 

8007.    Recording  and  indexing  instruments. 

If  a  recorder  incorrectly  records  an  instrument,  the  statute  of  limitations  begins  to 
run  as  to  an  action  against  him  from  the  time  the  recording  is  done.  State  v.  Walters, 
31  App.  77. 

ARTICLE  29.— COUNTY  SURVEYOR. 

SEC.  SEC. 

8030.     Survey,  evidence,  appeal,  proceed-       8034e.  Pay  in  counties  of  150,000. 
ings. 

8030.    Survey,  evidence,  appeal,  proceedings. 

An  official  survey  is  only  prima  facie  evidence  in  favor  of  the  lines  run  and  the 
corners  established,  and  on  an  appeal  from  a  survey  under  section  8030,  Burns'  R.  S. 
1901,  the  court  could  only  order  a  re-survey.    Miller  v.  White,  28  App.  371, 

During  the  time  allowed  for  an  appeal  from  a  survey  the  survey  will  not  defeat  a 
title  acquired  by  adverse  possession.  A  survey  establishes  a  line,  but  does  not  deter- 
mine title.    Helton  v.  l^astnow,  33  App.  288. 

[Acts  1905,  p.  449.     In  force  March  6,  1906.] 

8034e.  Pay  in  counties  of  150,000.-5.  The  county  surveyor  of  each 
county  affected  by  this  act  shall  receive  for  his  services  a  sum  equal  to 
four  per  centum  of  the  contract  price  of  all  bridges,  bridge  and  turnpike 
repairs  for  which  such  surveyor  shall  prepare  the  plans  and  specifica- 
tions, and  of  which  he  shall  supervise  the  construction.  Said  surveyor 
shall  pay  out  of  said  sum  all  deputies  and  other  persons  employed  in  the 
preparation  of  the  plans  and  specifications  and  in  the  supervision  of  the 
construction  of  all  bridges  and  in  the  repair  of  bridges  and  turnpikes. 
For  all  other  services  he  shall  receive  the  fees  allowed  by  law. 

This  section  amends  section  8034e,  Burns'  R.  S.  1901,  as  such  section  was  amended 
by  act  of  1903,  Acts  1903,  p.  270.  This  act  also  repeals  section  8034d,  Burns*  R  S. 
1901. 

ARTICLE  33.— TOWNSHIP  TRUSTEES. 

SKC.  SEC. 

8068.     Duties  of  trustees.  8081.     Power  to  incur  debt. 

8072.     Accounts,  settlement,  justice's  sal-     8081a.  Funding  debts,  bonds, 
aries.  8081b.  Tax  to  pay  bonds. 

8073a.  Publication  of  receipts  and  expen- 
ditures. 

8068.    Dnties  of  trustees. 

Township  trustees  having  general  control  of  all  township  property,  it  is  the  duty 
of  road  supervisors  to  carry  into  effect  all  orders  of  such  trustees  touching  highways 
and  bridges.     State  v.  Clifton,  167  Ind.  681. 


Digitized  by 


Google 


957  TOWNSHIP  TRUSTEES.  §   8072 

If  a  township  trustee  fails  to  keep  a  correct  record  of  his  official  proceedings,  such 
failure  will  not  render  the  sureties  on  his  bond  liable  for  an  injury  suffered  by  the 
purchaser  of  a  township  warrant  issued  witliout  authority  of  law.  State  v.  Stout, 
26   App.    446. 

[Acte  1903,  p.  17.7.    In  force  March  5,  1903.] 

8072.  Accounts,  settlement,  justice's  salaries. — 10.  The  trustee  shall 
examine  and  settle  all  accounts  and  demands  chargeable  against  his  town- 
ship. He  shall  keep  an  accurate  account  current  with  his  township,  which 
shall  be  so  arranged  and  kept  as  to  show  the  amount  received  and  paid 
out  on  account  of  separate  and  distinct  funds,  and  to  whom  paid,  as  well 
as  the  whole  receipts  and  expenditures  by  one  general  account;  and  he 
shall  file  all  accounts  as  vouchers,  and  report  the  same  to  the  county  board 
in  his  annual  settlement  therewith,  which  report  shall  be  verified 
by  his  aflBdavit.  And  said  trustee  shall  quarterly,  on  the  31st  day  of 
March,  30th  of  June,  30th  of  September  and  31st  of  December,  receive 
from  the  justices  of  the  peace  the  docket  fees  taxed  and  collected  by  said 
justices  during  such  quarter,  and  shall  enter  the  same  in  the  general 
funds  of  said  township.  And  in  all  townships  in  which  tliere  is  located 
a  city  having  a  population,  as  shown  by  the  last  preceding  United  States 
census,  of  one  hundred  thousand  or  more,  said  trustee  shall  quarterly, 
to  wit,  on  the  31st  day  of  March,  30th  day  of  June,  30th  of  September  and 
31st  of  December,  in  each  year,  pay  out  of  the  general  funds  to  each  of  the 
justices  of  the  peace  in  said  township  a  quarterly  salary  at  the  rate  of  two 
thousand  dollars  per  annum.  And  at  the  expiration  of  the  term  of  any 
such  justice  shall  pay  to  him,  out  of  the  general  fund,  a  proportionate 
part  of  said  salary  for  the  period  covered  by  such  portion  of  his  said 
term.  And  in  all  townships  in  the  state  having  therein  a  city  of  not  less 
than  45,000,  and  not  more  than  60,000  population,  according  to  the  last 
United  States  census,  or  the  principal  part  of  such  city,  said  trustees  shall 
quarterly  on  the  31st  day  of  March,  30th  of  June,  30th  of  September  and 
31st  of  December,  in  each  year,  receive  from  the  justices  of  the  peace 
all  fees  taxed  and  collected  by  said  justices  during  any  such  justice 
shall  pay  to  him,  out  of  the  general  fund  of  said  township.  And  in  all 
townships  in  the  state  having  therein  a  city  of  not  less  than  45,000  and 
not  more  than  60,000  population,  according  to  the  last  United  States  cen- 
sus, or  the  principal  part  of  such  city,  said  trustees  shall  quarterly,  to  wit, 
on  the  31st  day  of  March,  30th  of  June,  30th  of  September  and  31st  day 
of  December,  in  each  year,  pay  out  of  the  general  funds  to  each  of  the 
justices  of  the  peace  in  said  township  a  quarterly  salary  at  the  rate  of 
$1,000  per  annum.  And  at  the  expiration  of  the  term  of  any  such  justice 
shall  pay  to  him,  out  of  the  general  fund,  a  proportionate  part  of  said 
salary  for  the  period  covered  by  such  portion  of  his  said  term. 

This  act  amends  section  8072,  Burns'  R.  S.  1901.  See  sections  1484o,  1641,  as  to  set- 
tlements with  justices. 

Th^re  is  an  indefiniteness  of  expression  in  this  section  as  to  the  collection  of  fees 
from  justices  in  to^^-nships  having  cities  of  45,000  to  60,000. 
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[Acts  1903,  p.  112.    In  force  April  23,  1903.] 

8073a.  Publication  of  receipts  and  expenditures.—!.  That  all  town- 
ship trustees  in  the  State  of  Indiana  shall,  within  four  weeks  from  the 
time  of  the  filing  of  their  annual  report  as  now  provided  for  by  law,  cause 
to  be  published  by  one  insertion  in  each  of  two  leading  newspapers  of 
general  circulation  printed  and  published  in  the  county,  each  represent- 
ing one  of  the  two  political  parties  casting  the  highest  number  of  votes  at 
the  last  preceding  election,  the  receipts  and  expenditures  by  items  as  they 
appear  in  the  annual  reports  of  such  trustee:  Provided,  That  where  a 
paper  is  published  in  the  township  the  same  shall  be  published  in  such 
paper  and  one  other  in  the  county  seat.  If  any  such  trustee  fails  to  make 
such  publication,  then  the  auditor  of  the  county  shall  cause  such  publi- 
cation to  be  made.  If  there  be  but  one  newspaper  published  in  such 
county,  then  publication  shall  be  made  in  such  newspaper  only.  Each  of 
such  newspapers  shall  be  entitled  to  five  cents,  and  no  more,  for  the  pub- 
lication of  each  item  for  such  receipts  and  expenditures,  the  same  to  be 
paid  for  out  of  the  township  fund :  Provided,  however,  That  this  act  shaU 
not  apply  to  any  township  wherein  is  situated  a  city  having  a  population 
of  one  hundred  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding United  States  census :  Provided,  That  not  more  than  one  item  shall 
shall  be  printed  in  one  line. 

8081.    Power  to  incur  debt. 

If  a  township  trustee  issues  a  warrant  for  a  debt  incurred  without  an  order  from 
the  county  board,  when  such  an  order  is  required  by  law,  a  purchaser  of  such  warrant 
can  not  sue  on  the  bond  of  such  trustee  to  recover  for  losses  sustained.  State  v.  Stout, 
26  App.  446. 

Section  8081,  Bums*  R.  S.  1901,  requiring  township  trustees  to  procure  an  order 
from  the  county  board  in  certain  cases  before  incurring  debts,  was  not  repealed  by  the 
act  of  1897  creating  an  auditing  board,  and  warrants  issued  for  debts  without  com- 
plying with  such  section  can  not  be  enforced.    Coombs  v.  Jefferson  Tp.,  31  App.  131. 

[Acts  1905,  p.  33.    In  force  February  23,  1905.] 

8081a.  Funding  debts,  bonds. — 1.  That  any  township  in  this  state, 
being  indebted  to  an  amount  beyond  the  ability  of  the  current  taxes  to 
meet,  and  which  indebtedness  is  evidenced  by  bonds,  notes  or  other  obli- 
gations heretofore  issued  or  negotiated  by  such  township,  may  for  the 
purpose  of  funding  or  refunding  such  indebtedness  or  any  part  thereof, 
reducing  the  rate  of  interest  thereon,  extending  the  time  of  payment 
thereof  and  canceling  so  much  thereof  as  may  be  due,  or  which  shall 
hereafter  become  due,  upon  the  vote  of  all  the  members  of  the  advisory 
board  of  such  township,  together  with  the  approval  of  the  township  trus- 
tee of  such  township,  issue  its  bonds  with  interest  coupons  attached,  for 
an  amount  not  exceeding  in  the  aggregate  the  amount  of  such  indebted- 
ness of  such  township,  which  bonds  may  be  of  any  denomination  not  leas 
than  fifty  dollars  and  not  more  than  one  thousand  dollars,  and  shall  be 
payable  at  any  place  named  therein  in  equal  annual  installments,  not  ei- 
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ceeding  in  all  the  period  of  fifteen  years,  and  shall  bear  any  rate  of  in- 
terest not  exceeding  six  per  cent  per  annum,  payable  semi-annually,  evi- 
denced by  coupons  attached  to  such  bonds,  and  may  be  negotiated  at  not 
less  than  par.  The  amount  of  such  bonds  in  no  event  to  exceed  the  con- 
stitutional limit  of  indebtedness. 

8081b.  Tax  to  pay  bonds.— 2.  The  advisory  board  6f  such  township 
shall  add  to  the  tax  duplicate  thereof  annually  a  levy  sufficient  to  pay 
the  yearly  interest  on  said  bonds  and  to  provide  a  fund  for  the  liquidation 
of  the  principal  thereof  as  they  become  due,  and  it  shall  be  unlawful  for 
the  township  trustee  or  advisory  board  to  apply  the  funds  arising  from 
such  levy  to  any  other  purpose. 

ARTICLE  34.— ADVISORY  BOARD. 

SEC. 

8085i.    Buildings  and  supplies,  specifications. 

80861    Buildings  and  supplies,  spedficationB. 

If  a  township  trustee  incurs  an  indebtedness  for  the  purchase  of  school  supplies 
without  complying  with  section  8085i,  Bums'  R.  S.  1901,  providing  how  contracts  may 
be  made  and  debts  incurred  for  such  purposes,  such  indebtedness  can  not  be  enforced. 
Peck-Williamson  Co.  v.  Steen  Tp.,  30  App.  637. 

ARTICLE  35.— GENERAL  PROVISIONS. 

SEC. 

8088.    Removal  for  intoxication. 

8088.    Bemoval  for  intoxication. 

Section  8088,  Bums*  R.  S.  1901,  providing  for  the  removal  of  officers  because  of  in- 
toxication, does  not  repeal  section  3536  of  such  revision  providing  for  the  removal  of 
officers  by  city  councils.    State  v.  City  of  Noblesville,  157  Tnd.  31. 
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PARDONS,  BOARD  OF. 

SEC.  SEC. 

8108pl.  Board  of  pardons.  8108sl.  Duties,  powers,  clerk. 

8108ql.  Members,  appointment,  terms.  8108tl.  Salaries  and  expenses. 

8108rl.  Oaths,  officers,  meetings. 

[Acts  1903,  p.  514.    In  force  March  10,  1903.] 

8108pl.  Board  of  pardons. — 1.  That  a  board,  to  be  known  as  the 
state  board  of  pardons,  be  and  the  same  is  hereby  created. 

8108ql.  Members,  appointment,  terms. — 2,  The  state  board  of  par- 
dons shall  consist  of  three  members,  to  be  appointed  by  the  governor. 
One  member  shall  be  appointed  to  serve  until  January  1,  1905,  one  mem- 
ber to  be  appointed  to  serve  until  January  1,  1906,  one  member  to  be  ap- 
pointed to  serve  until  January  1,  1907.  As  the  term  of  o£Sce  of  each 
member  expires  the  governor  shall  hereafter  fill  such  vacancy  by  appoint- 
ment, such  appointee  to  serve  four  years,  or  until  his  successor  be  ap- 
pointed. 

SlOSrl.  Oaths,  officers,  meetings. — 3.  Before  taking  office  each  mem- 
ber shall  subscribe  to  an  oath  thai  he  will  conscientiously  and  faithfully 
discharge  the  duties  of  his  office.  Such  board  shall  select  one  of  its  mem- 
bers as  president,  and  one  as  secretary,  and  shall  meet  in  the  city  of  In- 
dianapolis at  least  four  times  each  year,  once  in  each  quarter,  or  at  such 
other  times  as  they  may  be  called  together  by  the  president  of  the  board 
or  the  governor.  The  custodian  of  the  State  House  shall  furnish  a  com- 
fortable and  light  room  for  the  transaction  of  such  business  as  may  come 
before  such  board. 

8108sl.  Duties,  powers,  clerk. — 4.  It  shall  be  the  duty  of  the  state 
board  of  pardons  to  examine  thoroughly  and  carefully  into  the  merits  of 
all  petitions  which  may  be  presented  to  the  governor  for  the  pardon  of 
any  person  convicted  by  any  court  of  the  State  of  Indiana,  or  by  any 
court-martial  held  under  and  by  the  authority  of  the  laws  of  Indiana,  and 
to  report  to  the  governor  in  writing  their  conclusions  and  recommenda- 
tions in  each  case ;  such  report  to  be  signed  by  at  least  two  members  of 
the  board.  Any  two  members  shall  constitute  a  quorum  for  the  transac- 
tion of  business.  Such  board  shall  have  power  to  administer  oaths,  sum- 
mon all  necessary  witnesses  from  any  part  of  the  state  and  compel  their 
attendance,  in  such  manner  as  the  law  provides  for  the  attendance  of  wit- 
nesses in  any  court  of  the  state,  and  shall  have  like  power  as  courts  of 
justice  to  punish  for  contempt  any  witness  duly  served  and  failing  to  at- 
tend and  to  testify,  and  it  shall  be  the  duty  of  the  sheriff  of  any  county 
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to  which  a  sTimmons  may  be  directed  to  serve  the  same  and  make  due  re- 
turn thereon  to  said  board.  Such  witnesses  shall  be  paid  as  the  law  now 
provides  for  the  payment  of  witnesses  in  circuit  courts.  Such  board 
shall  keep  a  record  and  files  of  their  proceedings  and  all  oral  testimony 
shall  be  reduced  to  writing  and  preserved  as  a  part  of  the  record.  Such 
board  shall  have  power  to  employ  a  competent  clerk,  who  shall  also  be 
a  stenographer,  at  a  salary  of  nine  hundred  dollars  ($900)  per  annum ; 
such  salary  to  be  paid  out  of  the  treasury  of  state  from  any  funds  not 
otherwise  appropriated. 

8108tl.  Salaries  and  expenses — 5.  The  salary  of  each  member  of  the 
state  board  of  pardons  shall  be  three  hundred  dollars  ($300)  per  annum 
and  traveling  and  other  necessary  expenses  while  in  the  discharge  of  his 
duties,  to  be  paid  out  of  the  state  treasury  from  any  funds  not  otherwise 
appropriated. 
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PARTNERSHIPS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  conBtrued  since  1901. 


8110.     General  and  special  partners.  8121c.  Dividing  profits,  withdrawals. 

8116.     Withdrawing  or  reducing  capital  8 12  Id.  Increasing  capital. 

stock.  812  le.  Sale  by  special  partner. 

8121a.  Special  partner,  rights,  powers.  8121f.    Insolvency,   dissolution. 
8121b.  Accounting. 

[Acts  1903,  p.  308.     In  force  April  23,  1903.] 

8110.  General  and  special  partners. — 2.  Such  partnerships  may  con- 
sist of  one  or  more  partners,  who  shall  be  called  general  partners,  and 
who  shall  be  jointly  and  severally  responsible  as  general  partners  now 
are  by  law,  and  of  one  or  more  persons  who  shall  contribute  in  actual 
cash  payments  a  specific  sum  as  capital  to  the  common  stock,  who  shall 
be  called  special  partners,  and  who  shall  not  be  liable  for  the  debts  of  the 
partnership  beyond  the  fund  so  contributed  by  him  or  them  to  the  capital 
stock :  Provided,  That  it  shall  and  may  be  lawful  for  any  special  partners 
to  make  his  contribution  to  the  common  stock  of  any  such  limited  parl- 
iiership  be  may  become  a  member  of  in  goods  or  merchandise  or  accounts 
and  bills  receivable :  Provided,  further,  That  when  such  contributions  are 
made  in  goods  or  merchandise,  the  same  shall  first  be  appraised  under 
oath,  by  an  appraiser  who  shall  be  appointed  by  the  judge  of  the  circuit 
court  of  the  county  in  which  such  partnership  is  to  be  carried  on :  And 
provided,  also,  That  in  the  certificate  now  required  by  law  the  nature  and 
value  of  said  goods  shall  be  fully  set  forth  and  described. 

See  notes  to  section  8110,  Burns*  R.  S.  1901. 

This  section  amends  section  8110,  Bums*  R.  S.  1901,  and  section  8121  of  such  re- 
vision is  repealed  by  this  act. 

8116.  Withdrawing  or  reducing  capital  stock. — 8.  During  the  con- 
tinuance of  any  partnership  under  the  provisions  of  this  act,  no  part  of 
the  capital  stock  thereof  shall  be  withdrawn,  nor  any  division  of  interest 
or  profit  made  so  as  to  reduce  such  capital  stock  below  the  sum  stated  in 
the  certificate  before  mentioned ;  and,  if  at  any  time  during  the  continu- 
ance, or  at  the  termination  of  such  partnership,  the  property  or  assets 
shall  not  be  suflBcient  to  pay  the  partnership  debts,  then  each  special 

(962) 


Digitized  by 


Google 


963  PARTNERSHIPS.  §  8121a 

partner  shall  be  held  responsible  for  and  shall  pay  back  into  said  partner- 
ship the  sums  received  by  him  as  interest,  dividends,  or  profits  which 
might  have  been  paid  to  him  while  such  partnership  was  insolvent,  to- 
gether with  interest  thereon. 

This  section  amends  section  8110,  Kurns'  R.  S.  1901. 

8121a.  Special  partner,  rights,  powers. — 4.  A  special  partner  may, 
from  time  to  time,  examine  into  the  state  and  progress  of  the  partnership 
concerns,  and  may  advise  as  to  its  management,  but  he  shall  not  transact 
any  business  on  account  of  the  said  partnership,  nor  be  employed  for  that 
purpose  as  agent,  attorney  or  otherwise;  if  he  shall  interfere  contrary 
to  these  privisions  he  shall  be  deemed  a  general  partner. 

8121b.  Accounting. — 5.  The  general  partners  shall  be  liable  to  ac- 
count to  each  other  and  to  the  special  partners  for  the  management  of 
their  concerns  as  other  partners  are  now  required  by  law. 

8121c.  Dividing  profits,  withdrawals. — 6.  A  special  partner  shall  re- 
ceive his  proportion  of  such  profits,  it  being  provided  that  no  part  of  the 
sum  which  any  special  partner  may  have  contributed  to  the  capital  stock 
shall  be  withdrawn  by  him  or  paid  or  transferred  to  him  as  interest,  divi- 
dends, profits*  or  otherwise,  at  any  time  during  the  continuance  of  any 
such  partnership. 

8121d.  Increasing  capital. — 7.  The  capital  of  such  partnership  may 
be  increased  either  by  taking  in  new  special  partners  or  general  partners, 
or  by  new  subscriptions  of  capital  by  the  partners  previously  in  such 
firm ;  such  increase  shall  be  made  in  pursuance  of  the  consent  of  all  the 
members  of  such  partnership  and  each  such  increase  of  capital  stock  shall 
be  duly  acknowledged,  certified  and  recorded;  but  no  neglect  in  recording 
the  certificate  of  any  such  increase  of  capital  or  of  any  sale  or  transfer 
of  the  interest  or  shares  of  the  special  partners  or  any  of  them,  shall  be 
considered  to  effect  a  dissolution  of  the  firm,  or  to  make  the  special  part- 
ners liable  as  general  partners. 

8121e.  Sale  by  special  partner.— 8.  A  special  partner,  with  the  assent 
of  his  partner  or  partners,  in  writing,  first  had  and  obtained,  may  sell 
or  assign  his  interest  in  the  limited  partnership,  without  causing  thereby 
a  dissolution  of  the  partnership. 

8121f.  Insolvency,  dissolution. — 9.  The  insolvency  of  any  special 
partner  shall  not  cause  a  dissolution  of  the  limited  partnership,  but  his 
interest  therein  ^hall  be  sold  by  his  assignees  for  the  benefit  of  his  cred- 
itors. 
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PERSONAL  PROPERTY. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

8EC.  SEC. 

8133.     Suspension  of  ownership.  8130.     Joint  tenancy,  rights  of  survivor. 

8133.    Suspension  of  ownership. 

Wills  may  be  in  violation  of  the  statute  against  perpetuities  at  the  time  of  their 
execution,  but  events  may  happen  before  the  death  of  the  testator  which  will  remove 
all  such  objectionable  features.     Murphey  v.  Brown,  169  Ind.  106. 

The  death  of  legatees  prior  to  the  death  of  a  testator  may  render  a*  will  valid  which 
would  have  been  void  under  the  statute  against  perpetuities  had  such  legatees  sur- 
vived the  testator.    Murphey  v.  Brown,  169  Ind.  106. 

Charitable  bequests  do  not  fall  within  the  statute  prohibiting  the  alienation  of 
property,  but,  if  such  bequests  are  a  part  of  a  scheme  to  create  a  trust  for  thirty  years, 
the  same  are  invalid.    Phillips  v.  Heldt,  33  App*.  388. 

8136.    Joint  tenancy,  rights  of  survivor. 

If  notes  are  made  payable  to  a  husband  and  wife,  the  survivor  will  be  entitled  to  but 
one-half  of  such  notes.     Collyer  v.  Cook,  28  App.  272. 

If  |>ersonal  estate  is  bequeathed  to  two  persons,  and  no  provision  is  made  as  to  sur- 
vivorship, and  one  of  the  legatees  dies,  the  other  legatee  takes  but  one-half  of  the  be- 
quest.   Thieme  v.  Union  Trust  Co.,  32  App.  522. 
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POOE. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  conBtrned  since  1901. 

SEC.  SEC. 

8165J.  Burial  of  soldiers.  dl66g.  Appropriations  by  county  council. 

8166J.    Burial  of  soldiers. 

If  a  person,  without  authority  from  a  toNvnship  trustee,  buries  an  indigent  soldier, 
he  can  not  recover  the  expense  of  the  burial  from  the  county.  Sherfey  v.  Board,  26 
App.  66. 

When  a  township  trustee  determines  that  a  soldier  shall  be  buried  at  the  expense 
of  the  county,  and  authorizes  such  burial,  no  court  or  other  authority  can  inquire  into 
the  right  of  the  trustee  to  make  such  order,  in  the  absence  of  fraud  or  collusion,  and 
the  person  making  the  burial  can  recover  the  expense  from  the  county  to  the  amount 
of  $50.    Gardner  v.  Board,  161  Ind.  149;  Board  v.  Hinson,  29  App.  189.     , 

8166g.    Appropriations  by  county  council. 

In  an  action  by  a  physician  against  a  county  to  recover  for  services  rendered  the 
poor,  it  must  be  alleged  in  the  complaint  that  the  county  council  had  made  an  appro- 
priation to  pay  for  such  services.    Gish  v.  Board,  31  App.  485. 
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CHAPTEB    106. 
PRISONS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ABT. 

2.  The  state  prison.    8221-8236.  4.    Women's  prison  and  oibls'  indus- 

3.  The  INDIANA  reformatory.     8253d-  trial  school.     8273-8298<i. 

8263bl.  6.    The  Indiana  boys'  school.    8300-8326. 

6.    The  work  house.     8332. 

ARTICLE  2.— THE  STATE  PRISON. 

SEC.  SEC. 

8221.    Leasing  and  cultivating  lands.  8235.     Clothing,  transportation,  monev. 

8221a.  Contracts  for  labor,  limit. 

[Acts  1905,  p.  44.     In  force  February  25,  1905.] 

8221.  Leasing  and  cultivating  lands. — 3.  The  said  board  of  control 
are  hereby  authorized  to  lease  lands  and  to  use  lands  owned  by  the  state 
not  otherwise  devoted  to  state  purposes,  to  be  selected  by  them,  to  be  im- 
proved and  employed  and  used  in  cultivating  and  raising  farm  products 
in  the  discretion  of  said  board,  said  products  to  be  used  to  supply  the 
wants  and  needs  of  said  prison,  and  should  there  remain  any  surplus  the 
same  may  be  sold  in  the  open  market,  and  if,  in  improving  lands  owned 
by  the  state,  it  shall  become  necessary  to  dispose  of  timber,  the  same  may 
be  sold  by  said  board,  either  as  standing  timber  or  cut  up  into  marketable 
products  and  sold,  and  said  board  of  control  may  employ  upon  said 
lands  so  leased  or  owned  all  prisoners  in  said  prison  not  employed  in 
prison  duties.  Such  prisoners  shall  be  employed  only  at  hand  labor  while 
working  said  lands.  The  control  and  superintendency  of  said  lands  and 
of  convicts  employed  upon  the  same  shall  be  under  the  board  of  control 
and  the  officers  of  said  prison. 

This  act  amends  section  8221,  Burns'  R.  S.  1901. 

See  Acts  1903,  p.  529,  for  act  creating  a  board  on  prison  reform  for  a  period  of  two 
years,  and  providing  for  an  examination  of  prisoners  and  a  report  to  the  legislature. 

[Acts  1903,  p.  27.     In  force  April  23,  1903.] 

8221a.  Contracts  for  labor,  limit. — 4.  No  contract  for  the  labor  of 
the  convicts  of  said  prison  shall  be  made  for  a  longer  period  than  up  to 
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October  1st,  1910.  Such  contracts,  whether  made  for  the  labor  of  said 
convicts,  or  on  the  piece  price  system,  shall  be  awarded  to  the  highest 
and  best  bidder  for  the  same.  The  regular  hours  for  the  day's  work  in 
said  prison  shall  not  exceed  eight  hours,  subject  to  temporary  changes 
under  necessity,  or  to  fit  special  cases,  to  be  sanctioned  by  the  board  of 
control. 
This  act  amends  section  8221a,  Burns'  R.  S.  1901. 

{Acts  1905,  p.  193.     In  force  March  4,  1905.] 

8236.  Olothing,  transportation,  money.— 2.  It  shall  be  the  duty  of  the 
warden  of  the  prison  to  furnish  all  paroled  prisoners  the  clothing  and 
transportation  provided  for  in  section  1  of  this  act  and  five  dollars  ($5.00) 
in  money:  Provided,  however,  That  when  any  such  paroled  prisoner  re- 
ceives his  final  discharge  while  he  is  away  from  such  Indiana  state  prison, 
the  provisions  of  this  act  shall  not  apply  to  such  prisoner  at  the  time  of 
final  discharge. 

This  section  amends  section  8235,  Bums'  R.  S.  1901. 

ARTICLE  3.— THE  INDIANA  REFORMATORY. 

SEC.  SEC. 

8253d.     Managers  of  reformatory.  82o3x.     Price  of  products,  how  fixed. 

8253t.    Contract  labor  abolished.  8253y.     Catalogue,  requisitions. 

8253u.     Common  schools,  trades  schools.  8253z.     Putting  act  into  effect,  fund. 

8253v.     Introduction  of  trades  schools,  8253a  1.  Penalty. 

use  of  products.  82r)3bL  Prosecutor,  duty. 
8253w.    Sale  of  products,  who  to  purchase. 

[Acts  1903,  p.  10.     In  force  January  29,  1903.] 

8253d.  Managers  of  reformatory. — 3.  That  the  government  and  con- 
trol of  the  Indiana  Reformatory  and  the  prisoners  sentenced  thereto  shall 
be  vested  in  a  board  of  managers  to  consist  of  four  members,  not  more 
than  two  of  whom  shall  he  appointed  from  any  one  political  party.  Said 
board  of  managers  to  be  appointed  by  the  governor,  one  to  serve  one  year, 
one  two  years,  one  three  years  and  one  four  years,  as  may  be  designated 
by  the  governor  at  the  time  of  appointment,  and  at  the  expiration  of  the 
term  of  office  of  each  member  of  the  board  his  successor  shall  be  appointed 
in  the  manner  and  by  the  authority  as  hereinbefore  provided,  for  the  term 
of  four  years:  Provided,  however,  That  the  board  of  managers  of  said  re- 
formatory now  in  control  thereof  shall  be  entitled  to  continue  in  office 
during  their  respective  terms,  unless  sooner  removed  in  accordance  with 
the  provisions  of  this  act.  When  a  vacancy  occurs  in  the  board  of  man- 
agers of  said  Indiana  Reformatory,  otherwise  than  by  expiration  of  term 
of  office,  of  a  manager,  such  vacancy  shall  be  filled  by  appointment  by  the 
governor  for  the  unexpired  term :  Provided,  That  the  governor  may  re- 
move any  of  the  managers  for  cause,  upon  written  statement  made,  after 
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an  opportunity  for  a  hearing  is  given,  if  demanded,  and  the  action  of  the 
governor  in  the  premises  shall  be  final.  Such  board  shall  have  general 
charge  and  supervision  of  said  Indiana  Eefonnatory,  and  shall  conduct 
the  same  strictly  upon  non-partisan  principles.  Said  board  of  managers 
shall  receive  as  compensation  for  their  services  on  said  board  the  sum  of 
three  hundred  ($300)  dollars  each,  per  annum,  and  their  actual  and  nec- 
essary traveling  and  other  expenses  incurred  while  engaged  in  performing 
their  duties  as  such  members  of  said  board,  not  exceeding  the  sum  of  one 
hundred  ($100)  in  any  one  year,  all  of  which  shall  be  -paid  as  other  ex- 
penses of  said  institution,  quarterly,  and  out  of  the  maintenance  fund  of 
said  institution. 

This  act  amends  section  8253d,  Burns'  R.  S.  1901. 

[Acts  1906,  p.  178.     In  force  April  15,  1905.] 

8263t.  Oontract  labor  abolished. — 1.  That  the  contract  system  of 
labor  for  the  inmates  of  the  Indiana  Reformatory  shall  be  abolished  after 
July,  1906. 

8253u.  Common  schools — ^Trades  schools. — 2,  It  shall  be  the  duty  of 
the  board  of  managers  to  provide  for  teaching  the  inmates  in  the  common 
branches  of  an  English  education;  also  in  such  trades  and  handicrafts 
and  to  offer  such  rewards  as  will  enable  them,  upon  their  release,  to  more 
surely  earn  their  own  support  and  make  self-reliant  and  self-supporting 
citizens.  For  this  purpose  said  managers  shall  establish  and  maintain 
common  schools,  trades  schools  and  military  drill  in  said  reformatory, 
and  make  all  needful  rules  and  regulations  for  the  government  of  same, 
and  do  such  other  acts  as  will  be  necessary  to  accomplish  such  results. 

8253y.  Introduction  of  trades  schools — ^Use  of  products. — 3.  In  the 
employment,  education  and  training  of  the  inmates  of  the  reformatory 
the  board  of  managers  shall  have  full  power  to  establish  and  introduce 
such  trades  schools  as  said  board  may  determine  for  the  training  of  the 
inmates  in  the  mechanical  arts,  and  to  provide  for  the  manufacture  of 
goods  on  state  account,  for  the  production  of  such  articles  as  are  used  in 
the  institutions  of  the  state  and  in  certain  political  divisions  of  the  state, 
and  in  the  production  of  such  articles  as  may  be  found  practicable :  Fro- 
vided,  That  said  reformatory  shall  not  produce  any  school  books  and  desks 
used  by  pupils  for  use,  or  which  shall  be  used  in  the  common  schools  of 
the  state,  or  print  any  other  books  or  blanks  except  for  the  use  of  said 
reformatory. 

8253w.  Sale  of  products— Who  to  purchase. — 4.  The  state  institu- 
tions, except  where  similar  articles  are  made  therein,  and  political  divi- 
sions of  the  state  using  supplies  such  as  are  produced  in  said  reformatory 
shall  be  required  to  purchase  the  same  at  a  price  fixed  by  a  board  here- 
after provided  for:  Provided,  That  such  political  divisions  shall  not  be 
compelled  to  pay  a  greater  price  for  such  supplies  than  the  same  of  like 
quality  could  be  purchased  for  elsewhere :  And,  provided  further^  That  the 
board  of  managers  of  said  reformatory  are  and  shall  be  authorized  to  sell 
any  surplus  of  articles  so  produced  upon  the  m^irket. 
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8263x.  Price  of  products— How  fixed. — 5.  The  governor  of  the  state, 
the  auditor  of  state,  and  president  of  board  of  managers  of  said  reforma- 
tory shall  constitute  a  board,  whose  duty  it  shall  be  to  fix  and  regulate 
the  prices  for  which  all  articles  manufactured  in  said  reformatory  shall 
be  sold  to  the  state  institutions  and  political  divisions  of  the  state;  and 
shall  also  approve  of  the  quality  and  style  of  the  articles  or  supplies  that 
are  to  be  furnished  to  the  said  state  institutions  and  political  divisions 
of  the  state :  Provided,  That  the  prices  so  fixed  shall  in  no  case  exceed  the 
market  price  for  such  supplies. 

8253y.  Catalogue — Requisitions. — 6.  It  shall  be  the  duty  of  the  board 
of  managers  from  time  to  time,  after  the  taking  effect  of  this  act,  to  issue 
a  printed  descriptive  catalogue  of  the  various  state  institutions  and 
I)olitical  divisiont^of  the  state,  showing  in  detail  and  by  cuts  such  articles 
as  the  management  is  able  to  manufacture ;  and  when  such  state  institu- 
tions or  political  divisions  of  the  State  of  Indiana  are  in  need  of  such 
articles  as  described  in  said  catalogue  the  boards  of  control,  boards  of 
trustees,  or  boards  of  managers  and  the  heads  of  such  intitutions,  boards 
of  county  commissioners,  township  trustees,  superintendent  of  poor  asy- 
lums and  county  sheriffs  shall  make  requisition  on  the  board  of  manaj^ers 
of  said  reformatory  for  such  articles  as  are  needed,  giving  the  board  of 
managers  a  reasonable  time  to  manufacture  the  articles  so  required,  and 
shall  not  purchase  any  such  articles  elsewhere  unless  the  same  can  not  be 
furnished  by  such  reformatory.  Said  boards  and  above  named  officers 
shall  not  contract  for  or  pay  any  bill  for  any  such  articles  as  are  made  at 
said  reformatory  which  are  shown  in  the  catalogue  to  be  issued  as  afore- 
said, until  a  written  statement  has  been  given  them  that  such  institution 
can  not  furnish  such  articles. 

8253z.  Putting  act  into  effect — Fund. — 7.  It  is  further  provided,  that 
for  the  money  to  carry  into  effect  the  provisions  of  this  act  the  earnings 
from  the  contracts  and  trades  schools  of  said  reformatory  for  the  month 
of  January,  1905,  and  for  each  month  thereafter,  shall  be  turned  over  to 
the  state  treasurer,  there  to  remain  to  the  credit  of  the  reformatory,  to 
be  checked  against  by  the  board  of  managers  as  other  appropriations 
are  disbursed  in  establishing  such  trades  schools  and  other  labor  for  the 
inmates  of  said  reformatory  as  in  their  judgment  is  necessary,  and  at  the 
end  of  each  fiscal  year  there  shall  be  made  to  the  governor  of  the  state  a 
detailed  report  showing  the  amount  of  money  received  and  paid  over  to 
the  treasurer  of  the  state  to  the  credit  of  said  fund  from  said  contracts 
and  said  trades  schools,  and  the  amount  on  hand;  also  showing  the 
amount  that  has  been  disbursed  and  the  amount  of  manufactured  articles 
in  stock  and  raw  material  on  hand:  Provided  further.  If  there  remains  to 
the  credit  of  said  reformatory  in  the  hands  of  the  state  treasurer  at  the 
end  of  any  fiscal  year  after  this  law  is  in  effect  more  than  $50,000.00  from 
said  receipts,  then  jiny  surplus  over  $50,000.00  shall  be  transferred  to  the 
general  fund  of  the  state.  The  above  $50,000.00  or  any  part  of  same  so 
remaining  in  the  hands  of  the  state  treasurer  shall  be  used  by  the  board  of 
managers  of  said  reformatory  as  a  working  capital  for  the  succeeding 
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year  for  the  purpose  of  purchasing  raw  materials  and  sach  other  artidci 
or  machinery  as  are  needed  in  the  manufacture  of  articles  to  be  sold  to 
the  state  institutions  or  political  ^visions  of  the  state,  the  raw  material 
and  machinery  to  be  purchased  as  required  on  bids  after  due  notice  hat 
been  given  to  bidders  as  is  now  given  in  the  purchase  of  other  snpp!:-=* 
for  said  institution. 

8253al.  Penalty. — 8.  Any  member  of  a  county  council,  a  county  com- 
missioner, township  trustee,  or  any  member  of  a  board  or  other  official  of 
a  state  institution,  or  any  other  person  who  wilfully  violates  any  of  tke 
provisions  of  this  act  in  sections  1,  2,  3,  4,  5,  6,  7,  8  and  9,  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  therefor  shall  be  fined  not  leas 
than  $100.00  nor  more  than  $1,000.00,  and  in  addition  may  be  removed 
from  office.  ^ 

8253bl.  Prosecutor— Duty. — 9.  It  shall  be  the  duty  of  the  several 
prosecuting  attorneys  of  this  state  in  their  respective  counties  to  dili- 
gently prosecute,  by  indictment  or  information,  any  and  all  violators  of 
this  act. 


ARTICLE  4— WOMEN'S  PRISON  AND  GFRLS'  INDUSTRIAL  SCHOOL 

SEC.  SBC. 

S273.     Adinissi<ni  of  girls.  8298b.  Board  of  ntaiimgerSy  terms,  lal- 


8298a.  Separation  of  girls'  school  and  aries,  transfer  of  ii 

women *s  prisoa.  8298c.  Superintendent,  bond.  resideBce. 

S298d.  Emplores,  appointment. 

[Act«  1903,  p.  91.     In  force  February  2«5.  1903.] 

8273.  Admission  of  girls. — 19.  Whenever  said  institntion  shall  have 
been  proclaimed  to  be  open  for  the  reception  of  girls  in  the  reformatory 
department  thereof,  it  shall  be  lawful  for  said  board  of  managers  to  re- 
ceive into  their  care  and  management  in  the  said  reformatory  departmeau 
sirls  under  the  asre  of  fifteen  years,  who  may  be  conmiitted  to  their  ens- 
tody,  in  either  of  the  following  modes,  to  wit: 

First,  When  committed  by  any  judge  of  a  circuit  court,  either  in  tr-r: 
time  or  in  vacation,  on  c(miplaint  and  due  proof  by  the  parent  or  guar- 
dian, that  by  reason  of  her  incorrigible  or  vicious  conduct,  she  has  pm*- 
dered  her  control  beyond  the  power  of  such  parent  or  guardian,  and  made 
it  manifestly  requisite  that  from  regard  to  the  future  welfare  of  sach  in- 
fant and  for  the  protection  of  society  she  should  be  placed  under  soch 
^ardianship. 

Second.  When  such  infant  shall  be  committed  by  such  judge  as  af-^r*- 
said,  upon  complaint  by  any  citizen,  and  due  proof  of  such  complaint  that 
such  infant  is  a  proper  subject  for  the  guardianship  of  said  institutioa  is 
consequence  of  her  vagrancy  or  incorrigible  or  vicious  conduct,  and  that 
from  moral  depravity  or  otherwise,  of  her  parent  or  guardian,  in  wkom 
custody  she  may  be.  such  parent  or  guardian  is  incapable  or  unwilling  ta 
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exercise  the  proper  care  or  discipline  over  such  incorrigible  or  vicions 
infant. 

This  act  amends  section  8273,  Burns'  R.  S.  1^01. 

[Acts  1903,  p.  524.    In  force  March  11,  1903.] 

8296a.  Separation  of  girls'  school  and  women's  prison. — 1.  That  the 
Indiana  Industrial  School  for  Girls  shall  be  separated  from  the  woman's 
prison  and  that  there  shall  be  constructed  for  the  use  of  the  Indiana  In- 
dustrial School  for  Girls,  buildings  separate  and  widely  apart  from  those 
now  used  by  the  Industrial  School  for  Girls  and  Woman's  Prison. 

Sections  2  to  13  inclusive  of  this  act  provide  for  the  purchase  of  grounds  and  the 
erection  of  buildings  for  the  Indiana  Industrial  School  for  Girls,  and  makes  an  ap- 
propriation therefor;  and  by  act  of  March  1,  1905,  Acts  1905,  p.  106,  an  additional 
appropriation  is  made  for  such  purpose.  Sections  14  to  16  of  this  act,  which  follow, 
provide  for  the  government  of  such  school. 

8298b.    Board  of  managers,  terms,  salanes,  transfer  of  inmates. — 14. 

When  the  buildings  for  said  school  are  ready  for  occupancy,  the  governor 
shall  appoint  for  said  institution  a  separate  board  of  managers  to  consist 
of  three  women  of  character  and  ability  for  such  office,  who  shall  have 
general  supervision  and  government  of  said  institution,  one  to  be  aj)- 
pointed  for  one  year,  one  for  two  years,  and  one  for  three  years,  to  be 
designated  by  the  governor.  Upon  the  expiration  of  the  term  of  service 
of  any  member  of  the  board  of  managers,  her  successor  shall  be  appointed 
by  the  governor  for  a  term  of  three  years.  All  vacancies  in  said  board 
shall  be  filled  by  appointment  by  the  governor,  and  the  person  appointed 
to  fill  a  vacancy  shall  be  entitled  to  hold  her  office  for  the  unexpired  por- 
tion of  the  term  of  the  person  whom  she  may  be  appointed  to  succeed. 
The  compensation  of  each  member  of  said  board  of  managers  shall  be 
three  hundred  dollars  annually  and  necessary  traveling  expenses,  not  to 
exceed  one  hundred  dollars  annually.  Said  board  of  managers  shall  ap- 
point as  superintendent  of  said  girls'  industrial  school  a  woman  of  char- 
acter and  ability  for  such  work,  and  fix  her  compensation.  When  the 
buildings  for  said  school  are  ready  for  occupancy  the  board  of  managers 
of  the  woman's  prison  shall  transfer  to  said  new  buildings  the  girls  who 
may  be  properly  under  the  control  of  said  board  as  inmates  of  the  girls' 
industrial  school,  and  shall  transfer  also  the  property  belonging  to  the 
girls'  industrial  school.  The  property  now  occupied  by  said  industrial 
school  fpr  girls  and  woman's  prison  shall  be  utilized  as  a  woman's  prison 
until  further  provisions  shall  be  made  by  law  for  said  woman's  prison. 

8298c.  Superintendent,  bond,  residence. — 15.  The  superintendent, 
before  entering  upon  the  duties  of  her  office,  shall  execute  a  bond  to  the 
State  of  Indiana,  with  sureties  to  be  approved  by  the  board,  in  the  sum 
of  ten  thousand  doUars,  conditioned  for  the  faithful  performance  of  all 
duties  as  such  superintendent.  She  shall  reside  at  the  school  and  shall 
have  charge  of  all  the  property  and  inmates  thereof,  and  shall  account  to 
the  board  in  such  manner  as  it  may  require  therefor. 
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8298d.  Employes,  appointment. — 16.  All  officers  and  employes  shall 
be  appointed  and  selected  by  the  superintendent  subject  to  the  approval 
of  the  board  of  managers,  after  rigid  examination  as  to  their  character 
and  fitness,  and  shall  be  removable  at  her  pleasure. 

ARTICLE  5.— THE  INDIANA  BOYS'  SCHOOL. 

SEC.  SEC. 

8300.    Change  of  zuune.  8318.     Commitment,  record. 

8310.    When  may  be  committed.  8326.     Proceedings  to  procure  discharge. 

8310a.  Commitment,  transfer  to  reforma- 
tory. 

[Acts  1903,  p.   172.     In  force  March  5,  1903.] 

8300.  Change  of  name. — 1.  That  the  name  of  the  state  institution 
known  as  ^*The  Indiana  Reform  School  for  Boys/'  be  changed;  that  here- 
after said  institution  shall  be  known  as  ''The  Indiana  Boys*  School:" 
Provided,  That  the  persons  now  filling  the  office  of  trustee  of  the  Indiana 
Reform  School  for  Boys  are  hereby  held  and  declared  to  be  the  trustee 
of  The  Indiana  Boys'  School;  and  that  the  change  in  the  name  of  said 
boys'  school  shall  in  no  way  affect  the  present  management  or  their  term 
of  office  as  provided  by  law. 

This  section  supersedes  section  8300,  Bums*  R.  S.  1901. 

8310.    When  may  be  committed. 

If  a  boy  under  sixteen  and  over  eight  years  of  age  pleads  guilty  to  a  charge  of  lar- 
ceny, and  sentence  is  withheld  during  good  behavior,  the  court  may  afterwards  com- 
mit such  boy  to  the  reform  school  for  boys  until  he  shall  attain  the  age  of  twenty-one. 
Lee  V.  McClelland,  157  Ind.  84. 

[Acts  1903,  p.  251.   *In  force  March  9,  1903.] 

8310a.  Commitment,  transfer  to  reformatory. — 1.  That  hereafter  no 
boy  under  the  age  of  sixteen  (16)  years,  if  convicted  of  crime,  shall  be 
sentenced  to  the  Indiana  Boys'  School,  but  that  following  such  conviction 
the  judge  shall  sentence  such  boy  to  the  custody  of  the  board  of  managers 
of  the  Indiana  Boys'  School,  to  be  confined  by  it  at  that  institution  or  at 
such  other  place  as  may  be  designated  by  said  board  of  managers  where 
he  can  be  most  faithfully  and  properly  cared  for,  as  guilty  of  crime  found 
in  such  finding  or  verdict  and  that  he  shall  be  confined  therein  until  he 
reaches  the  age  of  twenty-one  (21)  years,  unless  sooner  released  by  said 
board  of  managers,  subject  to  such  rules  and  regulations  as  said  board  of 
managers  may  establish.  The  board  of  managers  shall  have  the  power, 
with  the  consent  of  the  governor,  to  transfer  temporarily  to  the  Indiana 
Reformatory  any  boy  who  has  been  committed  for  crime  and  who  is  more 
than  seventeen  (17)  years  of  age  and  who  is  apparently  incorrigible  and 
whose  presence  in  the  Indiana  Boys'  School  appears  to  be  seriously  detri- 
mental to  the  welfare  of  the  institution,  and  such  managers  may  by  wri^ 
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ten  requisition  require  the  return  to  the  Indiana  Boys'  School  of  any  per- 
son who  may  have  been  so  transferred.  Each  person  transferred  to  said 
reformatory  shall  be  held  therein  and  subject  to  all  the  rules  and  dis- 
cipline of  such  reformatory  until  he  shall  reach  the  age  of  twenty-one 
(21)  years,  unless  recalled  to  the  Indiana  Boys'  School,  as  herein  provided 
by  the  board  of  managers,  and  it  shall  be  the  duty  of  the  general  superin- 
tendent of  the  Indiana  Reformatory,  on  behalf  of  the  board  of  managers 
of  said  last  named  institution,  to  receive  such  boys  as  may  be  transferred 
thereto  and  properly  care  for  them  until  such  time  as  their  return  may  be 
asked  for  by  the  board  of  managers  of  the  Indiana  Boys'  School,  or  until 
the  expiration  of  sentence.  All.  costs  in  making  such  transfer  shall  be 
borne  by  the  Indiana  Boys'  School. 

8318.    Commitment,  record. 

When  a  minor  pleads  guilty  to  a  criminal  charge,  and  is  committed  to  the  reform  school 
for  boys,  no  record  need  be  made  of  the  proceeding  other  than  the  commitment  contain- 
ing the  statutory  requirements,  unless  the  minor,  his  parent  or  guardian,  shall  demand 
the  entry  of  the  proceedings  on  record.    Lee  v.  McClelland,  157  Ind.  84. 

8326.    Proceedings  to  procnre  discharge. 

In  an  application  to  obtain  the  discharge  of  a  boy  from  the  reform  school  for  boys 
on  account  of  the  invalidity  of  the  proceedings  of  commitment,  such  proceedings  must 
be  shown  to  be  void,  as  such  application  is  a  collateral  attack  thereon.  Lee  v.  Mc- 
Clelland, 157  Ind.  84. 

ARTICLE  6.— THE  WORK  HOUSE. 

SEC. 

8332.     Commitment  to  work  house. 

8332.    Commitment  to  work-house. 

The  police  court  of  the  city  of  Indianapolis  has  authority  to  commit  persons  to  the 
work  house  of  Marion  county  on  a  finding  of  guilty  of  a  charge  of  misdemeanor  when 
the  punishment  may  be  imprisonment.    Webber  v.  Harding,  155  Ind.  408. 
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CHAPTER  106. 
SOLDIERS  AND  SAILORS. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

BEC.  SEC. 

8373JJ.    Widows  and  wives  admitted  to         8373jjj.  War  nurses  admitted  to  home, 
home. 

[Acts  1905,  p.  217.     In  force  March  6,  1905.] 

8373JJ.  Widows  and  wives  admitted  to  home.— 1.  That  the  widows 
and  wives  of  disabled  or  destitute  soldiers,  sailors  and  marines,  who  have 
received  an  honorable  discharge  for  service  during  the  war  of  the  re- 
bellion, from  1861  to  1865,  and  the  Spanish-American  war  or  the  Philip- 
pine insurrection  shall  be  admitted  to  the  Indiana  state  soldiers'  home 
under  such  rules  and  regulations  as  may  be  adopted  by  the  board  of  trus- 
tees, without  regard  to  age  or  date  of  marriage  of  such  widow  or  wife  to 
such  soldier,  sailor  or  marine. 

This  act  supersedes  the  act  of  1903,  Acts  1903,  p.  228,  providing  for  the  admisMon 
of  widows  and  wives  to  the  state  soldiers'  home. 

[Acts  1906,  p.  46.     In  force  April  15,  1906.] 

8373jjj.  War  nurses  admitted  to  home.— 1.  That  all  honorably  dis- 
charged nurses  who  have  served  the  United  States  in  any  of  its  wars,  who 
were  citizens  of  Indiana  when  employed  as  such  nurses  and  who  have 
been  residents  and  citizens  of  the  State  of  Indiana  for  one  year  imme- 
diately preceding  the  date  of  their  application  and  who  are  at  the  time 
of  the  date  of  application  disabled  or  destitute  may  be  admitted  to  the 
Indiana  state  soldiers'  home  as  members  thereof,  under  the  same  tenns 
and  conditions  and  subject  to  and  governed  by  all  the  laws,  rules  and 
regulations  that  now  are  or  may  hereafter  be  provided  for  soldiers,  sailors 
and  marines:  Provided,  That  no  part  of  the  nurse's  pension  of  any  such 
nurse  shall  be  applied  to  support  her  husband. 
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CHAPTER    107. 
STATE. 

Section  numhera  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constraed  since  1901. 

AST. 

1.    State  debt«  8776a. 

ARTICLE  1.— STAl^  DEBT. 

8EC. 

8776a.     Sinking  fund,  tranBfer. 

[Acts  1905.  p.  446.     In  force  April  15,  1905.] 

8376a.  Sinking  fund,  transfer. — 1.  That  whenever  it  appears  to  the 
state  finance  board  that  there  is  a  sum  of  money  in  the  state  treasury'  to 
the  credit  of  the  sinking  fund,  in  excess  of  the  amount  necessary  to  be  car- 
ried in  such  fund  to  meet  the  bonds  of  the  state  as  they  become  payable, 
the  said  board  shall  transfer  such  excess  to  the  general  fund  to  be  ex- 
pended as  other  general  funds  of  the  state. 

See  acts  1905,  p.  176,  for  the  levy  of  taxes  for  general  state  purposes  and  to 
create  a  state  debt  sinking  fund. 
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CHAPTER    107A. 
STREAIVIS. 

SEC.  SEC. 

8407e.     Cleaning  out  obstructions.  8407g.     Neglect  of   survevor,   penalty. 

84()7f.     Owner  failing,  duty  of  surveyor.      8407h.     Construction  of  act,  ditches. 

[Acts  1903,  p.  98.     Tn  force  April  23,  1903.] 

8407e.  Cleaning  out  obstructions. — 1.  That  every  person  or  corpora- 
tion owning  lands  in  the  State  of  Indiana,  through  which  flows  any  small 
stream  of  water,  not  navigable  and  not  exceeding  seventy-five  feet  be- 
tween the  banks  thereof  on  said  lands,  shall  clean  all  drifts  and  obstruc- 
tions from  the  channel  of  such  stream  on  said  lands,  by  burning  or  cutting 
and  removing  such  drifts  and  obstructions  from  such  channel,  so  as  to 
leave  the  same  free  and  open  for  the  flow  of  the  water  therein,  between 
the  first  and  fifteenth  days  of  August  in  each  calendar  year;  and  when 
such  stream  flows  on  the  line  between  the  lands  owned  by  two  or  more 
persons  or  corporations,  such  owner  or  owners  of  land  on  each  side  of 
such  stream  shall  be  required  in  equal  proportions  and  in  like  manner  to 
clean  out  and  remove  all  such  drifts  and  obstructions  from  the  channel 
of  such  stream,  where  the  same  so  flows  between  the  lands  of  such  owners, 
between  the  first  and  fifteenth  days  of  August  in  each  calendar  year. 

8407f .  Owner  failing,  duty  of  surveyor. — 2.  K  any  owner  or  owners 
of  lands  shall  fail  or  refuse  to  clean  out  and  remove  from  the  channel  of 
such  stream  any  such  drift  or  obstruction  as  provided  in  section  one  (1) 
of  this  act,  any  person  owning  land  adjoining  such  stream,  or  through 
which  such  stream  flows,  within  a  distance  of  one  mile,  either  up  or  down 
said  stream,  from  the  point  where  such  drift  or  obstruction  is,  may  file  a 
sworn  statement  of  the  facts  with  the  county,  surveyor  of  the  county  in 
which  the  lands  and  such  drift  or  obstruction  of  such  stream  are  located; 
and  it  shall  then  be  the  duty  of  such  county  surveyor  to  proceed  and  ex- 
amine the  premises  and  enquire  into  the  truth  of  the  statement,  and  if  he 
finds  the  statement  to  be  true,  he  shall  immediately  give  notice  in  writing 
to  the  owner  or  owners  of  land  who  are  in  default,  as  provided  in  thi?? 
act,  or  to  the  agent  or  tenant  of  such  owner  or  owners  of  the  land  on 
which  said  drift  or  obstruction  exists,  to  bum  or  clean  out  and  remove  the 
same  from  the  channel  of  such  stream  within  twenty  days  frcwn  the  time 
of  such  notice ;  and  if  the  owner  or  owners  of  said  land,  hia  or  their  agent 
or  tenant,  so  notified,  fail  to  so  clean  out  and  remove  such  drift  or  ob- 
struction within  said  twenty  days,  such  county  surveyor  shall  at  once 
cause  the  same  to  be  removed  from  the  channel  of  such  stream,  at  the  ex- 
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pense  of  such  land  owner,  if  such  stream  flows  through  his  land,  and  at 
the  expense  in  equal  proportions  of  the  owners  of  the  land  on  each  side 
of  such  stream  flowing  between  their  lands,  where  such  drift  or  obstruc- 
tion exists;  and  such  surveyor  shall  certify  such  expense,  together  with 
his  own  fees  and  expenses  in  having  said  work  done,  to  the  county  audi- 
tor of  said  county,  who  shall  place  the  same  on  the  tax  duplicate  as  an 
assessment  upon  the  lands  of  such  person,  persons  or  corporations  so  in 
default,  and  the  same  shall  be  a  lien  upon  such  lands  and  shall  be  col- 
lected as  other  taxes :  Provided,  That  the  county  surveyor  shall  receive 
the  amount  per  diem  for  his  services  in  such  cases -as  is  allowed  him  by 
law  for  other  services  as  surveyor:  And  provided,  further,  That  water 
rights  acquired  or  operated  for  milling  and  power  purposes  shall  not  be 
affected  by  this  act. 

8407g.  Neglect  of  surveyor,  penalty. — 3.  Any  county  surveyor  who 
shall  fail  or  neglect  to  perform  his  duties  as  prescribed  in  this  act,  upon 
affidavit  filed  before  a  justice  of  the  peace,  shall  be  fined  not  more  than 
twenty-five  dollars  nor  less  than  five  dollars. 

8407h.  Constraction  of  act,  ditches. — 4.  This  act  shall  be  liberally 
construed  in  favor  of  the  objects  and  purposes  for  which  it  is  enacted: 
Provided,  That  this  act  shall  not  in  any  way  apply  to  any  ditch  or  drain 
heretofore  or  hereafter  constructed  under  the  order  of  any  board  of 
county  commissioners  or  any  court  in  this  state. 
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CHAPTER    108. 
TAXATION. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  construed  since  1901. 

ART.  ABT. 

1.  What  assessed,  8410,  8411.  15.  State  tax  commissioners,  8543- 

2.  What  exempted,  84 12-84 17e.  8550e. 

3.  When  assessed,  8418-8420.  16.  Duties  of  countt  auditor,  8660. 

4.  Where  assessed,  8421-8430.  17.  Duties  of  county  treasurer,  8569- 

5.  Definitions  and  rules,  8441-8446.  8671. 

6.  Listing  or  personalty,  8458-8463.  20.  Persons  removed  and  fiduciaries, 

7.  Banks  and  bankers,  8469-8474.  8687. 

8.  Foreign  corporations,  8478a-8490.  21.  Lien  of  taxes,  payment,  8590-8595. 

9.  Domestic  corporations,  8491.  23.  Sale  of  realty,  8601-8603c 

10.  Railroads,  8494-8501.  25.  Conveyance  of  realty,  8624-8632. 

12.  Township  assessor,  8508-8527.  26.  Tax  titles,  8639-8642. 

13.  Ck)UNTY  assessor,  8530-8531.  27.  Treasurer's  settlements  and  dc- 

14.  County  board  of  review,  8532-8533.  faults,  8644. 

28.     GE^•ERAL  provisions,  8660a-8660d. 

ARTICLE  1.— WHAT  ASSESSED. 

SEC  SEC. 

8410.     Property  taxable  8411.     Realty  and  personalty  defined, 

lands  sold  or  reserved. 

8410.  Property  taxable. 

The  good-will  of  a  newspaper  is  not  of  itself  property  that  is  subject  to  taxa- 
tion.    Hart  V.  Smith,  159  Ind.  182. 

8411.  Realty  and  personalty  defined;  lands  sold  or  reserved. 

If  claims  due  a  person  are  assessed  by  the  county  assessor  as  omitted  proper^, 
the  owner  is  entitled  to  have  deducted  therefrom  debts  owing  by  him,  although  ht 
made  no  claim  for  deduction  when  he  made  out  his  assessment  list.  McCrory  ▼• 
O'Keefe,  162  Ind.  534. 


(978) 


Digitized  by 


Google 


979  WHAT    EXEMPTED.  §   8412 

ARTICLE    2.— WHAT    EXEMPTED. 


8E0. 

SEC. 

8412. 

Public,  educational  and  religions 

8417a. 

Mortgage  indebtedness  exempt. 

property. 

8417e. 

State  and  municipal  bonds. 

8416a. 

Lands  of  Greek  letter  frater- 
nity. 

8412.    Public,  educational  and  religious  property. 

If  an  institution  for  the  home  and  care  of  orphan  children  is  supported  by  public 
and  private  donations,  the  property  is  exempt  from  taxation,  although  the  earn- 
ings of  the  institution  may  be  applied  to  the  benefit  of  the  proprietor  thereof.  Vink 
V.  Work,  158  Ind.  638. 

[Acts  1903,  p.  36.     In  force  April  15,  1905.] 

8416a.  Lands  of  Oreek  letter  fraternity. — 1.  That  any  part,  parcel  or 
tract  of  land  not  exceeding  one  (1)  acre,'  and  the  improvements  thereon, 
and  all  personal  property,  owned  by  any  Greek  letter  fraternity,  whieli  is 
connected  with  any  college,  university,  or  other  institution  of  learninjr, 
and  under  the  supervision  thereof,  and  which  is  used  exclusively  by  such 
Greek  letter  fraternity  to  carry  out  the  purposes  of  such  organizations, 
shall  be  exempt  from  taxation. 

See  notes  to  section  8412,  Burns*  R.  S.  1901. 

[Acts  1903,  p.  4P.     In  force  April  23,   1903.] 

8417a.  Mortgage  indebtedness  exempt. — 1.  That  any  person  being 
the  owner  of  real  estate  liable  for  taxation  within  the  State  of  Indiana, 
and  being  indebted  in  any  sum,  secured  by  mortgage  upon  real  estate, 
may  have  the  amount  of  such  mortgage  indebtedness,  not  exceeding  seven 
hundred  dollars,  existing  and  unpaid  upon  the  first  day  of  March  of  any 
year,  deducted  from  the  assessed  valuation  of  mortgage  premises  for  that 
year,  and  the  amount  of  such  valuation  remaining  after  such  deduction 
shall  have  been  made  shall  form  the  basis  for  assessment  and  taxation  for 
said  real  estate  for  said  year:  Provided,  That  no  deduction  shall  be  al- 
lowed greater  than  one-half  of  such  assessed  valuation  of  said  real  estate. 

This  section  amends  section  8417a,  Bums*  R.  S.  1901. 

The  act  of  1899,  sections  8417a-8417d,  Bums*  R.  S.  1901,  permitting  a  specified 
amount  of  mortgage  indebtedness  on  land  to  be  deducted  from  the  assessed  value  of 
the  land  for  the  purposes  of  taxation,  is  not  open  to  any  constitutional  objection. 
bUte  V.  Smith,  158  Ind.  543. 

[Acts  1903,  p.  322.     In  force  April  23,  1903.] 

8417e.  State  and  municipal  bonds. — 1.  That  all  bonds,  notes  and 
other  evidences  of  indebtedness  hereafter  issued  by  the  State  of  Indiana 
or  by  municipal  corporations  within  the  state  upon  which  the  said  state 
or  the  said  municipal  corporations  pay  interest  shall  be  exempt  from  tax- 
ation. 
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ARTICLE  3.— WHEN  ASSESSED. 

SEC.  SEC. 

8418.     Chattels  from  March   Ist  to  May     8419.     Owner  on  March  1st  liable. 

16th.  8420.    Executors  and  administrators. 

[Acts  1903,  p.  49.     In  force  April  23,   1903.] 

8418.  Chattels  from  March  Ist  to  May  15th.— 8.  Personal  property 
shall  be  listed  for  taxation  between  the  first  day  of  March  and  the  fif- 
teenth day  of  May,  each  year,  and  with  reference  to  the  quantity  and 
quality  held  or  owned  on  the  first  day  of  March  in  the  year  for  which 
the  property  is  required  to  be  listed. 

This  section  amends  section  8418,  Burns'  R.  8.  1901.     See  note  to  such  aection. 

8419.  Owner  on  March  Ist  liable. — 9.  The  person  purchasing  or  ac- 
quiring property,  whether  real  or  personal,  on  the  first  day  of  March,  in 
any  year,  shall  be  considered  as  the  owner  on  that  day,  and  shall  be  as- 
sessed and  liable  for  the  taxes  of  that  year. 

This  section  amends  section  8419,  Burns'  R.  S.   1901.     See  note  to  such  section. 

8420.  Executors  and  administrators. — 10.  If  a  person  die  after  the 
first  day  of  March,  in  any  year,  without  having  given  in  the  amount  of 
his  taxables,  his  executor  or  administrator,  heir  at  law,  or  other  person 
having  charge  thereof,  shall  give  in  the  same  as  though  such  property  had 
been  in  his  possession  on  the  first  day  of  March  of  such  year. 

This  section  amends  section  8420,  Bums'  R.  S.  1901. 

ARTICLE  4.— WHERE  ASSESSED. 

SEC.  SEC. 

8421.     Personal,  where  assessed.  8430.     Persons   removing,   doubts. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8421.  Personal,  where  assessed. — 11.  All  personal  property  shall  be 
assessed  to  the  owner  in  the  township,  town  or  city  of  which  he  is  an 
inhabitant  on  the  first  day  of  March  of  the  year  for  which  the  assess- 
ment is  made,  with  the  following  exceptions: 

First.  All  goods  and  chattels  situated  in  some  township,  town  or  city 
other  than  where  the  owner  resides  shall  be  assessed  in  the  township, 
town  or  city  where  situated,  and  not  elsewhere,  if  the  owner  or  person 
having  control  thereof  hires  or  occupies  a  store,  mill,  dock  yard,  piling 
ground,  place  for  sale  of  property,  shop,  ofl&ce,  mine,  farm,  place  of 
storage,  manufactory  or  warehouse  therein,  for  use  in  connection  with 
such  goods  and  chattels :  Provided^  That  the  procuring  any  such  property 
to  be  manufactured  upon  contract  shall  be  deemed  the  hiring  of  a 
mill  or  manufactory,  within  the  meaning  of  this  section. 
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Second.  All  animals  kept  throughout  the  year  in  some  township,  town 
or  city,  other  than  where  the  owner  resides,  shall  be  assessed  to  such 
owner,  or  to  the  person  in  possession  in  the  township,  town  or  city 
where  kept. 

Third.  All  shares  in  banks  shall  be  assessed  to  their  owners  in  the 
city  or  town  where  the  bank  is  located. 

Fourth.  Personal  property  of  non-residents  of  the  State  shall  be  as- 
sessed to  the  owner  or  to  the  person  having  control  thereof  in  the  town- 
ship, town  or  city  where  the  same  may  be,  except  that  where  such  property 
is  ill  transit  to  some  place  within  the  state  it  shall  be  assessed  in  such 
place. 

Fifth.  The  personal  property  of  minors  under  guardian  shall  be  as- 
sessed to  the  guardian  in  the  township,  town  or  city  where  the  guardian 
resides,  but  shall  not  be  assessed  or  taxed  for  city  or  town  purposes 
unless  the  ward  resides  in  such  city  or  town,  and  the  personal  property 
of  every  other  person  under  guardianship  shall  be  assessed  to  the  guardian 
in  the  township,  town  or  city  where  the  ward  resides. 

Sixth.  The  personal  property  of  the  estates  of  deceased  persons  in 
the  hands  of  executors,  administrators  or  other  persons  shall  be  assessed 
to  the  persons  in  charge  of  such  property  in  the  township,  town  or  city 
where  the  deceased  last  dwelt,  until  such  property  has  been  distributed 
to  the  heirs  or  other  persons  entitled  thereto.  If  such  decedent  was  a 
non-resident  of  the  state,  such  property  shall  be  assessed  in  the  township* 
town  or  city  where  situated. 

Seventh.  Personal  property  under  the  control  of  a  trustee  or  agent, 
whether  a  corporation  or  natural  person,  may  be  assessed  to  such  trustee 
or  agent  except  as  otherwise  by  law  provided  in  the  township,  town  or 
city  in  which  such  trustee   or  agent  resides. 

Eighth.  All  personal  property  of  any  person  situate  upon,  also  all 
buildings  situate  and  being  upon  the  land  of  the  United  States,  or  of 
this  state,  or  upon  the  lands  of  any  county,  township,  town  or  city, 
shall  be  deemed  personal  property  for  purposes  of  taxation  and  assess- 
ment, and  shall  be  assessed  as  personal  property  to  the  owner  or  occupant 
thereof  in  the  township,  town  or  city  to  which  said  lands  belong  or  of 
which  they  form  a  part,  and  such  buildings  shall  be  subject  to  sale  for 
taxes  in  the  same  manner  as  herein  provided  for  personal  property: 
Provided,  however,  It  shall  not  be  necessary  to  remove  such  buildings  for 
the  purpose  of  sale. 

Ninth.  Personal  property  of  non-residents  of  the  state  in  the  pos- 
session or  under  the  control  of  any  person  or  corporation  as  trustee,  re- 
ceiver, executor,  administrator  or  guardian  shall  be  assessed  for  state 
and  county  purposes  only  and  in  the  county  where  the  court  is  situated 
by  which  such  trustee,  receiver,  executor,  administrator  or  guardian 
was  appointed  or  to  which  such  trustee,  receiver,  executor,  administrator 
or  guardian  reports. 

Tenth.  Personal  property  in  the  possession  of  any  person  or  corpora- 
tion as  trustee,  receiver,  executor,  administrator  or  guardian  shall  be 
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assessed  for  state  and  county  purposes  in  the  county  where  the  court 
is  situated  by  which  said  trustee,  receiver,  executor,  administrator  or 
guardian  was  appointed,  or  to  which  such  trustee,  receiver,  executor, 
administrator  or  guardian  reports. 

This  section  amends  section  8421,  Burns'  R.  S.   1901.       See  notes  to  such  sectioiL 

Notes,    mortgages    and    other   evidences   of    indebtedness    must    be   assessed    in    the 

township  in  which  the  owner  of  the  same  resides.     Stephens  v.  Smith,  30  App.   120. 

The  assets  of  a  building  and  loan  association  which  is  insolvent  and  in  the  hands 

of  a   receiver  is   properly  assessed  for  taxation   in  the   township  where  the   receiver 

resides  and  has  such  assets.     Board  v.  Marion  Trust  O).  30  App.  137. 

8430.  Persons  removing,  doubts. — 20.  The  personal  property  of  per- 
sons removing  from  one  county,  township,  town  or  city  to  another, 
between  the  first  day  of  March  and  the  fifteenth  day  of  May,  in  any 
year,  shall  be  listed  and  assessed  in  either  place  in  which  the  owner  is 
first  called  upon  by  the  assessor.  The  owner  of  personal  property 
moving  into  this  state  from  another  state,  between  the  first  day  of  March 
and  the  fifteenth  day  of  May,  in  any  year,  shall  be  listed  for  his  poll 
and  the  property  owned  by  him  on  the  first  day  of  March  of  such  year, 
in  the  county,  township,  town  or  city  into  which  he  has  so  removed: 
Provided^  That  if  such  person  has  been  assessed  and  shall  make  it  appear 
to  the  assessor  by  the  certificate  of  the  proper  authority  in  the  place  of 
his  former  residence,  that  he  is  held  for  tax  for  the  current  year  in 
such  former  place  of  residence,  he  shall  not  again  be  assessed  for 
such  year.  In  case  of  doubt  as  to  the  proper  place  to  assess  personal 
property,  if  the  doubt  arises  as  to  different  townships  in  the  county  the 
auditor  shall  determine  the  place ;  and  if  the  doubt  arises  as  to  different 
counties,  the  auditor  of  state  shall  determine;  such  determination  shall 
be  summary  and  final. 

This  section  amends  section  8430,  Bums*  R.  S.   1901.       See  notes  to  such  sectioiu 
If  a   person   removes   from   one  county  to  another  before  April   Ist,   and  his  per- 
sonalty is  assessed   in   such   county,  such  property  is  not  subject  to   assessment  for 
taxation  in  the  county  from  which  he  moved  for  the  same  year.     Luke  v.  Sheridan, 
26  App.  529. 

ARTICT.E  5.— DEFINITIONS  AND  RULES. 

SEC.  SEO. 

8441.    Transient  persons.  8444.     Books  and  papers,  inspection. 

8443.     Pawnbrokers.  8446.    Public  lands. 

[Acts  1903,  p.  49.     In  force  April  23,   1903.] 

8441.  Transient  persons. — 31.  Whenever  at  any  time  during  any 
year,  any  transient  person  shall  temporarily  locate  in  any  township, 
city,  town  or  village  for  the  purpose  of  selling  or  disposing  of  goods, 
wares,  and  merchandise,  and  shall  oflfer  to  sell  or  otherwise  dispose 
at  wholesale  or  retail  of  any  goods,  wares  or  merchandise,  it  shall  be 
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the  duty  of  the  proper  assessor  for  the  time  being,  of  the  place  where  such 
person  shall  locate,  forthwith  to  call  upon  such  person  and  demand  of 
him  the  true  value  in  money  of  all  his  stock  in  trade,  and  in  case  such 
person  shall  neglect  or  refuse  to  return  such  value  under  oath  in  twenty- 
four  hours  after  such  demand,  then  it  shall  be  the  duty  of  such  assessor 
to  determine  the  same  as  in  other  cases,  and  in  either  case  he  shall  forth- 
with return  such  valuation  to  the  auditor  of  the  county,  ^ho  shall 
cause  the  same  to  be  entered  at  once  on  the  current  tax  duplicate  in  the 
hands  of  the  treasurer,  and  to  compute  taxes  thereon  at  the  rate  of  assess- 
ment for  state,  county,  township  and  municipal  purposes  at  which  cur- 
rent taxes  on  such  duplicates  are  assessed,  in  the  same  manner  as  omitted 
property  of  the  first  day  of  March  last  preceding  is  entered  upon  the 
duplicates  and  assessed,  but  without  penalties  for  delinquencies;  and 
shall  cause  such  taxes  to  be  collected  immediately:  Provided,  however, 
That  in  case  such  transient  person  show  by  proper  treasurer's  receipts 
for  taxes  that  all  taxes  for  the  current  year  have  been  paid  on  such 
stock  of  goods  by  him  in  any  other  county  in  Indiana;  in  such  event 
no  assessment  shall  be  made  against  such  stock  of  goods,  wares  or  mer- 
chandise for  that  year. 

This  section  amends  section  8441,  Burns'  R.  S.  1901. 

If  a  resident  of  a  county  in  this  state  is  assessed  for  his  personal  property  for 
taxation,  and  after  April  1st  he  acquires  other  personal  property  which  he  takes 
temporarily  into  another  county,  such  property  can  not  be  assessed  in  such  county 
for  the  same  year  that  the  assessment  was  made  in  the  county  of  the  residence  of  the 
owner.    Woodward  v.  Jacobs,  27  App.  188. 

8443.  Pawnbrokers. — 33.  Every  person  or  company  engaged  in  the 
business  of  receiving  property  in  pledge  or  as  security  for  money  or 
other  thing  advanced  to  pawner  or  pledger,  shall  be  held  to  be  a  pawn- 
broker, and  shall,  at  the  time  required  by  this  act,  return  under  oath 
the  value  of  all  property  pledged  and  held  by  him  as  a  pawnbroker  on 
hand  on  the  first  'day  of  March  annually,  and  taxes  shall  be  charged 
upon  the  true  cash  value  of  such  property  to  such  pawnbroker,  the 
same  as  other  property. 

This  section  amends  section  8443,  Bums'  R.  S.  1901. 

8444.    Books  and  papers,  inspection. 

Right  of  persons  who  assess  property  for  taxation  to  inspect  private  books  and 
papers,  and  how  such  right  may  be  enforced.  Cooperative  Assn.  v.  State,  156  Ind. 
463;  Applegate  v.  State,  158  Ind.  110. 

County  assessors  can  only  demand  the  right  to  examine  bank  books  to  ascertain 
the  accounts  of  depositors  when  it  is  shown  that  some  depositor  has  failed  to  return 
money  on  deposit  for  taxation  that  is  subject  to  be  taxed.  Applegate  v.  State,  168 
Ind.  110. 

8446.  Public  lands. — 36.  Qovemment  lands,  canal  lands,  university 
and  school  lands,  purchased  prior  to  the  first  day  of  March,  shall  be 
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taxable  for  that  year  and  annually  thereafter.  All  school  lands  here- 
tofore or  hereafter  sold  shall  be  taxable  from  and  after  the  sale  and  deliv- 
ery of  the  certificate. 

This  section  amends  section  8446,  Bums*  R.  S.  1901.     See  note  to  such  aectioii. 
ARTICLE  6.— LISTING  OF  PERSONALTY. 

SEC.  SBO. 

8458.  Blanks — Statements,  valuation.  8462.     Evasion — ^Assessor's  duty. 

8459.  Interrogatories.  8463.     Blanks,  form  of  schedule. 

[Acts   1903,  p.  49.     In  force  April  23,   1903.] 

8458.  Blanks — Statements,  valuation. — 48.  On  the  first  day  of  March 
of  each  year,  or  as  soon  thereafter  as  practicable,  and  before  the  fifteenth 
day  of  May,  the  assessor  shall  call  upon  each  person  required  by  this 
act  to  be  assessed,  and  furnish  him  or  her  with  the  proper  blanks  for 
the  purpose,  and  thereupon  such  person  shall  make  to  such  assessor 
a  full  and  correct  description  of  all  the  personal  property,  of  which 
such  person  was  the  owner  on  the  first  day  of  March  of  the  current 
year,  and  such  person  shall  also,  at  the  same  time,  make  separate, 
full  and  true  statements  in  like  manner,  in  writing,  distinctly  setting  forth 
in  each  a  correct  description  of  all  the  personal  property  held,  possessed 
or  controlled  by  him  as  executor,  administrator,  guardian,  trustee,  re- 
ceiver, partner,  agent,  attorney,  president  or  accounting  oflScer  of  a 
corporation,  consignee,  pawnbroker,  or  in  any  representative  or  fiduciary 
capacity,  and  he  shall  fix  what  he  deems  the  true  cash  value  thereof  to 
each  item  of  property  for  the  guidance  of  such  assessor,  who  shall  deter- 
mine and  settle  the  value  of  each  item,  after  examination  of  such 
statement,  and  also  an  examination  under  oath  of  the  party  or  any  other 
person,  if  he  deems  it  necessary.  In  determining  and  settling  such 
valuation,  he  shall  be  governed  by  what  is  the  true  cash  value,  such  being 
the  market  or  usual  selling  price  at  the  place  Where  the  property 
shall  be  at  the  time  of  its  liability  to  assessment,  and  if  there  is  no 
market  value,  then  the  actual  value.  In  making  the  valuation,  annuities 
and  royalties  shall  be  valued  at  their  present  cash  value.  For  the 
purpose  of  making  such  statements  the  person  to  be  assessed  shall 
receive  the  proper  blanks  from  the  assessor. 

This,  section  amends  section  8458,  Bums'  R.  S.   1901.     See  notes  to  such  section. 

It  is  the  duty  of  the  receiver  of  an  insolvent  building  association  to  return  for 
taxation  all  the  assets  of  the  association  in  his  hands.  Board  v.  Marion  Trust  Go. 
30  App.  137. 

8459.  Interrogatories. — 49.  The  person  called  upon  or  required  by 
the  assessor  to  list  property  shall  answer  in  writing  under  his  signa- 
ture, the  following  interrogatories  under  oath,  upon  the  proper  blank 
form  thereof  to  be  furnished  by  the  assessor,  who  shall  also  administwr 
the  oath: 
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Interrogatory  One.  Are  you  or  were  you  on  the  first  day  of  March  of 
the  present  year  the  executor  of  the  last  will  or  the  administrator  of  the 
estate  of  any  deceased  person,  or  guardian  of  the  estate  of  any  infant 
or  person  of  unsound  mind  or  the  trustee  of  the  property  of  any  person, 
or  the  receiver  of  any  corporation,  association  or  firm,  or  the  agent  or  at- 
torney, or  banker,  investing,  loaning  or  otherwise  controlling  the  money 
or  other  property  of  any  other  person  residing  in  this  state,  or  the 
president  or  accounting  officer  of  any  corporation,  or  a  partner,  con- 
signee or  pawn-broker?  If  yes,  designate  for  whom  you  were  then  or 
now  are  acting  in  such  representative  or  fiduciary  capacity,  and  if  you 
were  or  are  now  acting  under  the  authority  of  any  particular  court, 
name  the  court  and  also  state  to  what  court  you  report. 

Interrogatory  Two,  Have  you  before  the  first  day  of  March  of  the  pres- 
ent year  either  personally  or  through  the  agency  of  others  caused  all  or 
any  part  of  your  taxable  money  or  other  property  to  be  temporarily 
converted,  either  by  sale,  borrowing,  exchange  or  in  any  other  manner 
into  bonds  or  other  securities  of  the  United  States  not  taxable,  or  any 
other  property  not  taxable,  with  the  intention  to  pay  back,  return  or 
exchange,  or  sell  back  such  property  after  you  have  made  out  your 
tax  statement,  for  the  purpose  of  evading  the  payment  of  taxes  on 
such  property;  or  did  you  on  or  after  the  first  day  of  March  of  the 
present  year,  and  before  you  saw  this  interrogatory,  pay  back,  return 
of  re-exchange,  or  sell  back  such  property  for  the  purpose  aforesaid  ? 

Interrogatory  Three.  If  you  have  converted  any  of  your  money  or 
property,  or  money  or  property  of  any  other  person,  as  inquired  of 
you,  then  state  when  the  same  was  so  converted  or  invested  and  the 
kind  and  amount  or  value  thereof. 

This  section  amends  section  8459,  Burns*  R.   S.   1901.     See  notes  to  such  section. 

8462.  Evasion — ^Assessor's  duty. — 52.  Whenever,  from  the  answer 
to  the  second  interrogatory  on  the  schedule,  and  from  the  evidence  be- 
fore him,  the  assessor  is  satisfied  that  the  person  required  to  list  his 
property  has,  since  the  first  day  of  March  of  the  preceding  year,  tem- 
porarily converted  any  part  of  his  property  into  property  not  taxable 
for  the  purpose  of  .preventing  such  property  from  being  listed  and  of 
evading  the  payment  of  taxes  thereon,  such  assessor  shall  cause  such 
property  to  be  assessed  at  its  true  cash  value. 

This  section  amends  section   8462,  Burns*  R.   S.    1901.     See  notes  to  such  section. 

8463.  Blanks,  form  of  schedule. — 53.  Before  the  first  day  of  March 
of  each  year  the  county  auditor  shall  have  in  readiness  for  delivery 
to  the  assessor  the  proper  assessment  books  and  necessary  blanks  for  the 
assessment  of  all  property,  real  and  personal.  The  schedule,  with  affi- 
davits thereto  attached  to  be  signed  by  the  party,  shall  be  in  the  follow- 
ing form,  the  names  and  places  being  changed  to  suit  each  person: 
The  words  "value,"  **cash  value,''  **true  value,"  or  ** valuation,"  when- 
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ever  used  in  this  act,  shall  be  held  to  mean  the  usual  selling  price  at  the 
place  where  the  property  to  which  such  term  or  terms  are  applied  shall 
be  at  the  time  of  assessment,  being  the  price  which  could  be  obtained 
therefor  at  private  sale,  and  not  at  force  or  auction  sale.  The  party  shall 
write  the  word  **none"  after  each  item,  whenever  he  has  no  property 
to  assess  as  named  on  such  item,  and  no  item  shall  be  passed  without 
being  answered. 

Schedule  of  all  property  held  by of 

Township County,   Indiana,  on  the  first  day  of  March,   1902. 


9 

a 


Personal  Property— Credits. 


All  annuities 

All  bonds 

All   notes   secured   by   mortgage 

All  other  notes   

All  accounts   

Number  of  shares  of  stock  in  building,  loan  or  savings 
associations  and  value [No 

All   other  amounts  due  me  from  any  person,  firm  or 
corporation,     except     for     moneys     deposited     with" 
banks,    corporations,    firms    or    individuals 


!!• 


I 


Total  credits  due  me. 


From  the  sum  of  the  above  credits  I  claim  a  deduction 

of  my  bona  fide  indebtedness,  as  follows : 

(1st).     Value  of  all  notes  owing  by  me    (as  listed 
below)    


Name  of  Payee. 


Date  op  Maturity. 


D 
O 


(2d.)     Value  of  accounts  owing   [by]   me. 


Total  bona  fide  indebtedness,  which  should  be| 
deducted  from   my   credits 1$. 

Leaving  balance  for  which  I  should  be  as- 1 
sessed I . . 
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PEB80NAL  Property— Chattels. 


9 
10 


11 
12 


13 
14 
15 
16 
17 

18 
10 
90 


S  fl  m 
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Amount  brought  forward  from  page  1 

Money  on  hand  or  on  deposit  with  banks,  trust  com 
panies,  corporations,  firms  or  individuals,  or  sub- 
ject to  my  order,  check  or  draft,  including  circu« 
lating  notes  of  national  banking  associations  and 
United  States  legal  tender  notes  and  other  notes 
and  certificates  of  the  United  States,  payable  on 
demand  and  circulating,  or  intended  to  circulate, 
as   currency,   and   gold,   silver   or   other   coin . . 

All  money  loaned  by  me  and  not  already  entered 
on  this  schedule 

All  interest  owing  me  and  not  entered  on  this  sched- 
ule   

All  judgments  and  allowances  in  my  favor  entered  in 
any  court,  and  which  I  have  not  already  entered 
on  this  schedule;  also  all  legacies,  bequests  and 
other  estates  in  expectancy 

All  moneys  invested  in  certificates  of  purchase  at 
tax  sales 

All  moneys  invested  in  certificates  of  purchase  at 
sherifl'*s  sales 

All  moneys  loaned  to  building,  loan  and  savings  asso- 
ciations     

All  shares  of  stock  in  any  corporation  formed  outside 
of  this  State;  and  also  all  shares  of  stock  in  any 
corporation  formed  m  this  State  and  conducting 
its  business  outside  of  this  State 

Value  of  goods  and  merchandise  on  hand 

Value  of  all  articles  purchased,  received  or  otherwise 
held  for  the  purpose  of  being  used,  in  whole  or 
in  part,  in  any  process  or  operation  of  manufac- 
turing,  combining,  rectifying  or   refining 

Value  of  manufactured  articles  on  hand 

Value  of  manufacturing  tools,  implements  and  ma- 
chinery (other  than  engines  and  boilers,  which 
shall  be  listed  as  such) 

Value  of  agricultural  tools,  implements  and  machinery 

Value  of  gold  and  silver  plate  and  plated  ware 

Value  of  diamonds  and  jewelry 

Value  of  household  furniture  and  library 

Value  of  mechanical  tools,  law  and  medical  books,  sur- 
gical  instruments  and  medicines 

Value  of  firearms   

Value  of  poultry    

Value   of   nursery   stock 
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21  Value  of  property  such  person  is  required  to  list  as 

pawnbroker 

22  Value  of  property  of  companies  and  corporations  other 

than  property  hereinbefore  enumerated 

23  Value  of  property  of  saloon  and  eating  houses 

24  Value'  of   market   garden   products 

25  Value  of  home  made  manufactured  products 

26  Value   of   slaughtered   animals 

27  Every  franchise  and  description,  and  value >. 

28  Value  of  bricks,  stone  and  all  other  building  material  | 

on  hand j 


0 


29 


30 
31 

32 

33 
34 
35 
30 
37 
38 
39 

40 
41 

42 

43 
44 

45 

46 
47 

48 


Personal  Property— Chattels. 


Number    of    steamboats,    sailing    vessels,    wharf 

boats,    canal    boats,    barges    or    other    water 

craft,    either   within    or   without    this    State 

and  value 

Number  of  patent  rights,   and  value 

Number  of  steam  engines,  including  boilers,  and 

value 

Number   of    fire    and    burglar    proof    safes    and 

value 

Number  of  typewriting  machines   and   value . . . 

Number  of  adding  machines,  and  value ! 

Number   of    typesetting   machines,    and    value . . 

Number  of  cash  registers,  and  value ! 

Number  of  telegraph  instruments,  and  value. . .  I 

Number  of  telephones,   and  value j 

Number   of    billiard,    pigeonhole,    bagatelle    and  I 

other    similar   tables,    and    value I 

Number   of   pianofortes,   and   value ' 

Number    of    organs    and    other    musical    instru-j 

ments,   and  value    j 

Number  of  sewing  machines   and   knitting   ma-! 

chines,  and  value    ' 

Number  of  watches  and  clocks,  and  value I 

Number    of    carriages,    wagons,    coaches,    hacks,] 

carts,  drays  or  other  vehicles,  and  value ...  I 
Number  of  bicycles,  tricycles,  velocipedes,  motor-] 

cycles,   and  value    1 

Number  of  hoop-poles,  and  value | 

Number    of    staves    and    heading    and    heading  | 

blocks,  and  value    | 

All    cooperage    material    and    merchandise,    andj 

value   I 
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49 
50 
51 
52 
53 
54 
56 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 


a 


aj  08 


Number  of  horses,  and  value 

Number  of  mules,  jacks  and  jennets,  and  value  . 

Number  of  cattle,  and  value | . 

Number  of  sheep,  and  value .*....  j . 

Number  of  hogs,  and  value | . 

Number  of  stands  of  bees,  and  value I . 


O  C3  OD 
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Number  of  cords  of  wood,  and  value 

Bushels  of  coal,  and  value 

Bushels   of   lime,   and   value 

Bushels  of  wheat,  and  value 

Bushels   of   com,   and   value 

Bushels  of  rye,  and  value 

Bushels  of  oats,  and  value 

Bushels  of  potatoes,  and  value 

Bushels  of  barley,  and  value 

Bushels  of  grass  and  clover  seed,  and  value. 

Bushels  of  flaxseed,  and  value 

Bushels  of  fruit,  and  value 

Tons  of  Hay,  and  value 

Tons  of  hemp,  and  value 

Pounds  of  beef,  and  value 

Pounds   of   bacon,   and   value 

Pounds  of  bulk  pork,  and  value 

Pounds  of  lard,  and  value 

Pounds  of  wool,  and  value 


Pounds   of   hops,   and   value 

Pounds  of  maple  sugar,  and  value 

Barrels  of  beef,  and  value 

Barrels  of  pork,  and  value 

Grallons  of  cider,  and  value 

Gallons   of   vinegar,   and    value 

Gallons  of  wine,   and  value 

Gallons   of  sorghum   and   maple  molasses. 

value 

Feet  of  lumber,  and  value 

Pounds  of  starch,  and  value 

Pounds  of  fecdj  and  value 

Reams  of  paper,   and  value 

Pounds  of  pulp,  and  value 

Gallons  of  oil  of  all  kinds,  and  value 

Number  of  scales,  and  value 

Number  of  yards  of  cloth,  and  value 

Number  of  yards  of  flannel,  and  value 

Number  of  blankets,  and  value 
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93 
94 
95 
96 
97 


99 
100 


Pounds  of  yam,  and  value 

Tons  of  ice,  and  value 

Number  of  threshing  machiires,  and  value 

Number  of  com  shellers,  and  value 

Value  of  logs  and  timber 

Value  of  all  other  property  not  specified  above, 

required  to  be  listed 

Male  dogs  owned  or  harbored  by  me 

Female  dogs  owned  or  harbored  by  me 


Grand  total  . 
Age,  March  1,  190. 
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TO  THE  ASSESSOR. 

The  following  is  a  list  of  all  persons  in  my  family  and  belonging  to  my  township 
who  are  either  deaf  and  dumb,  blind,  idiotic  or  insane,  with  their  names,  ages  and 
sex,  and  also  the  name  of  the  father,  mother  or  guardian,  and  their  postoffice  ad- 
dress. 


Name. 

Age. 

Sex. 

Whether  Deaf  and 
Dumb,  Blind,  Idi- 
otic or  Insane. 

Name  of   Father, 
Mother  or  Guard- 
ian. 

Postoffice 
Address. 

1 
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1 

' 1 

1 1 ! 

Ill               .i 

53  ^  S  O 
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Intebkooatory  1.  Are  you,  or  were  you,  on  the  first  day  of  March  of  the  present 
year,  the  executor  of  the  last  will  or  the  administrator  of  the  estate  of  any  deceased 
person,  or  the  guardian  of  the  estate  of  any  infant  or  person  of  unsound  mind,  or 
the  trustee  of  the  property  of  any  person,  or  the  receiver  of  any  corporation,  associa- 
tion or  firm,  or  the  agent,  attorney  or  banker  investing,  loaning  or  otherwise  controll- 
ing the  money  or  other  property  of  any  other  person  resident  in  this  State,  or  the 
president  or  accounting  officer  of  any  corporation,  or  a  partner,  consignee  or  pawn- 
broker? If  yes,  designate  for  whom  you  were  then,  or  are  now,  acting  in  such 
representative  or  fiduciary  capacity,  and  if  you  were,  or  are  now,  acting  undt^r  the 
authority  of  any  particular  court,  name  court,  and  also  state  to  what  court  you 
report. 
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Intebbogatobt  2.  Have  you,  before  the  firat  day  of  March  of  the  present  year, 
either  personally  or  through  the  agency  of  others,  caused  all  or  any  part  of  your 
taxable  money  or  other  property  to  be  temporarily  converted,  either  by  sale,  borrowing, 
exchange,  or  in  any  other  manner,  into  bonds  or  other  securities  of  the  United  Stateb, 
not  taxable,  or  any  other  property  not  taxable,  with  the  intention  to  pay  back,  return 
or  exchange  or  sell  back  such  property  after  you  have  made  out  your  tax  statement, 
for  the  purpose  of  evading  the  payment  of  taxes  on  such  property;  or  did  you,  on 
or  after  the  first  of  March  of  the  present  year,  and  before  you  saw  this  interrogatory, 
pay  back,  return,  re-exchange  or  sell  back  such  property  for  the  purpose  aforesaid? 

iNTEBKOOATORr  3.  If  you  have  converted  any  of  'your  property  or  money,  or  money 
or  property  of  any  other  perscm,  as  inquired  of  you,  then  state  when  the  same  was  so 
converted  or  invested,  and  the  kind  and  amount  and  value  thereof. 

STATE  OF  INDIANA,  ( 
COUNTY,)^®- 

I,  ,  being  duly  sworn,  say,  to  the  best  of  my  knowl- 
edge, information  and  belief,  the  foregoing  statement  contains  a  true,  full  and  com- 
plete list  of  all  property  held  or  belonging  to  me,  and  dogs  owned,  kept  or  harbwed 
by  roe,  on  the  first  day  of  March,  including  all  personal  property  appertaining  to 
merchandising,  whether  held  in  actual  possession  or  only  having  been  purchased  with 
a  view  to  possession  or  profit,  and  all  personal  property  appertaining  to  manoiactnr- 
ing,  and  all  manufactured  articles,  whether  on  hand  or  owned  by  me.  In  all  cases 
where  1  have  been  unable  to  exhibit  certain  classes  of  property  to  the  assessor,  such 
property  has  been  fully  and  fairly  described,  and  its  true  condition  and  Talne  rep- 
resented. That  I  have  in  no  case  sought  to  mislead  the  assessor,  as  to  eithert  quan- 
tity or  quality  or  value  of  property,  and  that  the  deductions  claimed  from  credits 
are  bona  fide  debts  for  a  consideration  received,  and  do  not  consist  in  any  part  in 
bonds,  notes  or  obligations  of  any  kind  given  to  any  insurance  company  on  aoooont 
of  premium  or  policies,  nor  on  account  of  any  unpaid  subscriptions  to  any  litemiy, 
scientific  or  charitable  institution  or  society,  nor  on  account  of  any  subscription  to, 
or  indebtedness  payable  on  capital  stock  of  any  company,  whether  incorporated  or 
im incorporated;  and  I  further  swear  that  since  the  first  day  of  March  of  last  year 
I  have  not,  directly  or  indirectly,  converted  or  exchanged  any  property  temporarily 
for  the  purpose  of  evading  the  assessment  thereof  for  taxes,  into  non-taxable  proper^ 
or  securities  of  any  kind. 

I  further  swear  that  I  have,  to  the  best  of  my  knowledge  and  judgment,  valned 
said  property  at  its  true  cash  value,  by  which  I  mean  the  usual  selling  price,  b^ng 
the  price  which  could  be  obtained  for  said  property  at  private  sale,  and  not  at 
forced  or  auction  sale. 

Subscribed  and  sworn  to  before  me,  this day  of 190. . 

,  Assessor. 

By ,  Depn^. 

This  section  amends  section  8463,  Burns*  R.   S.   1901.     See  notes  to  such  section. 
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ARTICLE   7.— BANKS  AND  BANKERS. 

SEC.  SEC. 

8469.  Statement — Contenta.  8471b.    Bank  officers,  duties — Assessor, 

8470.  Bank  shares,  assessment,  rate.  duties. 

8471.  Statement,  manner  of  listing.  8474.    Lien  on  bank  stock. 
8471a.  National  bank  stock,  assessment, 

rate. 

[Acts   1903,  p.  49.     In  force  April  23,   1903.] 

8469.  Statement — Contents. — 59.  Every  company,  association  or  per- 
son not  incorporated  for  banking  purposes  under  any  law  of  this  state, 
or  the  United  States,  who  shall  keep  an  office  or  other  place  of  business, 
and  engage  in  the  business  of  lending  money,  receiving  money  on 
deposit,  buying  or  selling  bullion,  bills  of  exchange,  notes,  bonds,  stocks, 
or  other  evidences  of  indebtedness,  with  a  view  to  profit,  shall,  between  the 
first  day  of  March  and  the  fifteenth  day  of  May  of  each  year,  make  out 
and  furnish  to  the  assessor  a  statement  setting  forth  and  showing  with 
reference  to  the  first  day  of  March  of  the  current  year: 

First.  The  amount  of  money  on  hand  and  the  amount  of  money  in 
transit. 

Second.  The  amount  of  funds  in  the  hands  of  other  banks,  bankers, 
brokers,  or  others,  subject  to  draft. 

Third,  The  amount  of  checks  or  other  cash  items  not  included  in  any 
of  the  preceding  items. 

Fourth,  The  amount  of  bills  receivable,  discounted  or  purchased,  and 
other  credits,  due  or  to  become  due,  including  the  accounts  receivable, 
interest  accrued  but  not  due,  and  interest  due  and  unpaid,  and  all  notes  se- 
cured by  mortgage;  also  the  value  of  such  bills  receivable,  notes  and 
credits. 

Fifth.  The  amount  of  bonds  and  stocks  of  every  kind  and  shares  of 
every  kind  and  shares  of  capital  stock  of  joint  stock  or  other  companies 
or  corporations  held  as  an  investment  or  in  any  way  representing 
assets,  showing  those  which  are  exempt  from  taxation,  if  any,  and  also 
those  subject  to  taxation  and  the  amount  of  each ;  also  showing  the  value 
of  such  bonds,  stocks  and  shares. 

Sixth.  All  other  property  appertaining  to  said  business,  other  than 
real  estate  (which  real  estate  shall  be  listed  and  assessed,  as  other  real 
estate  is  listed  and  assessed  under  this  act). 

Seventh,    The  amount  of  all  deposits. 

Eighth.  The  aggregate  amount  of  the  above  first,  second  and  third 
items  shall  be  listed  as  moneys;  the  aggregate  value  of  the  taxable 
property  embraced  in  the  above  fourth,  fifth  and  sixth  items  shall  be 
listed  the  same  as  other  similar  personal  property  is  listed  for  taxation ; 
and  from  the  sum  of  such  aggregate  amount  of  said  first,  second  and 
third  items,  and  the  aggregate  value  of  said  fourth,  fifth  and  sixth  items, 
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there  shall  be  deducted  the  amount  of  the  above  seventh  item,  and 
the  amount  remaining  shall  be  listed  for  taxation. 
This  section  amends  section  8469,  Burns*  R.  S.   1901.  See  note  to  such  section. 

[Acts  1903,  p.  269.     In  force  April  23,  1903.] 

8470.  Bank  shares,  assessment,  rate.— 60.  The  shares  of  capital  stock 
of  any  bank,  banking  association  or  trust  company  located  within  this 
state,  whether  organized  under  the  laws  of  this  state  or  the  United 
States,  shall  be  assessed  to  the  bank,  banking  association  or  trust  com- 
pany in  the  township,  city  or  town  where  such  bank,  banking  association 
or  trust  company  is  located,  and  shall  be  taxed  at  the  same  rate  as 
other  property  in  the  same  locality  is  taxed,  and  with  reference  to  its 
value  on  the  first  day  of  March  of  the  current  year. 

This  section  amends  section   8470,  Bums*  R.  S.   1901.     See  notes  to  such  section. 

8471.  Statement,  manner  of  listing. — 61.  The  president,  cashier  or 
other  accounting  officer  of  such  bank,  banking  association  or  trust  com- 
pany shall,  between  the  first  day  of  March  and  the  fifteenth  day  of 
May  of  each  year  make  out  a  statement,  under  oath,  in  duplicate,  showing 
the  number  of  shares  comprising  the  capital  stock  of  such  bank,  banking 
association  or  trust  company,  and  shall  affix  what  he  deems  the  true 
cash  value  of  each  of  said  shares,  and  also  the  true  cash  value  of  the 
entire  capital  stock  of  such  bank,  banking  association  or  trust  company 
on  the  first  day  of  March  and  shall  deliver  one  of  such  statements 
to  the  assessor  in  the  township  wherein  such  bank,  banking  association 
or  trust  company  is  located,  and  the  other  to  the  county  auditor,  and  such 
capital  stock  shall  thereupon  be  listed,  assessed  by  the  assessor,  and  re- 
turn thereof  made  in  all  respects  the  same  as  similar  property  belonging 
to  other  corporations  and  individuals.  And  whenever  any  such  bank 
or  trust  company  shall  have  acquired  real  estate  or  other  tangible  prop- 
erty, the  assessed  value  of  such  real  estate  or  tangible  property  shall 
be  deducted  from  the  valuation  of  the  capital  stock  of  such  bank  or  trust 
company.  In  making  such  statement. of  the  true  cash  value  of  such 
shares,  the  credits  shall  be  given  and  the  bona  fide  indebtedness  of  such 
banks  or  trust  companies  deducted  therefrom,  as  in  the  case  of  indi- 
viduals. The  assessor  shall  determine  and  settle  the  true  cash  value  of 
each  share  of  stock,  after  an  examination  of  such  statement,  and  also 
an  examination,  under  oath,  of  such  officer  if  he  deem  it  necessary; 
and  in  determining  and  fixing  the  true  cash  value  of  each 
of  said  shares  of  stock  he  shall  be  governed  by  the  market 
or  usual  selling  price  of  such  stock  at  private  sale  at  the  place  where 
the  bank  is  located ;  and  if  there  is  no  market  value,  he  shall  determine  the 
actual  value,  taking  into  consideration  the  surplus  and  undivided  profits, 
if  any,  just  as  he  would  with  respect  to  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  state. 

This  section  amends  section  8471,  Bums*  R.  S.  1901.  Sudi  section  wms  alio 
amended  by  the  act  of  February  25,  1903,  such  section  being  on  page  63  of  Acts 
1903,  but  this  act  was  approved  March  9,  1903.    See  notes  to  such  section. 
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[Acts  1905,  p.  104.    In  force  February  28,  1906.]. 

8471a.  National  bank  stock,  assessment,  rate. — 1.  That  the  shares 
of  capital  stock  in  any  bank  organized  under  the  laws  of  the  United  States 
shall  be  assessed  to  the  owner  thereof  in  the  township,  city  or  town,  where 
such  bank  is  located,  and  shall  be  taxed  at  the  same  rate  as  other  personal 
property  in  the  same  locality  is  taxed,  and  with  reference  to  its  value 
on  the  first  day  of  March  of  the  current  year. 

8471b.  Bank  officers — Duties — ^Assessor— Duties. — 2.  The  president, 
cashier  or  other  accounting  oflBcer  of  such  bank  shall,  between  the  first 
day  of  March  and  the  fifteenth  day  of  May  of  each  year,  make  out  a 
statement,  under  oath,  in  duplicate,  showing  the  number  of  shares  com- 
prising the  capital  stock  of  such  bank,  its  surplus  and  undivided  profits, 
the  real  estate  owned  by  it,  if  any,  together  with  the  location  and  assessed 
value  thereof,  the  name  and  residence  of  such  stockholder,  with  the 
number  of  shares  owned  by  each  of  such  stockholders  in  such  bank, 
and  shall  deliver  one  of  such  statements  to  the  assessor  in  the  township 
wherein  such  bank  is  located  and  the  other  to  the  county  auditor.  After 
an  examination  of  such  statement  and  also  an  examination  of  such 
officer,  under  oath,  if  he  deem  it  necessary,  it  shall  be  the  duty  of  such 
assessor  to  determine  and  settle  the  true  cash  value  of  such  stock  and 
to  list  and  assess  the  same  to  the  respective  owners  thereof  at  its  true 
cash  value,  and  make  return  thereof  in  all  respects,  the  same  as  other 
personal  property  belonging  to  individuals:  Provided,  however.  That  in 
determining  the  true  cash  value  of  such  stock  and  assessing  the  same, 
the  assessed  value  of  any  real  estate  acquired  by  any  such  bank  shall 
be  deducted  from  the  valuation  of  its  capital  stock. 

If  a  national  bank  pays  taxes  on  its  real  estate,  it  can  not  recover  the  amount 
paid  from  the  county  because  the  value  of  the  land  was  not  deducted  from  the  valu- 
ation of  the  capital  stock  of  the  bank  as  provided  by  statute.  Board  v.  First  Nat. 
Bank,  25  App.  94. 

[Acts  1903,  p.  49.     In  force  April  23,   1903.] 

8474.  Lien  on  bank  stock. — 64.  Taxes  assessed  upon  shares  of  stock 
of  bank,  banking  association  or  trust  companies  shall  become  a  lien 
thereon  upon  the  first  day  of  March  of  the  current  year,  and  such  lien 
shall  be  in  no  wise  affected  by  any  sale  or  transfer  of  such  stock.  Such 
taxes  shall  be  paid  by  the  bank,  banking  association  or  trust  company 
in  the  same  manner  that  other  individuals  or  corporations  pay  their 
taxes,  and  subject  to  the  same  penalties. 

This  section  amends  section  8474,  Bums'  R.  S.  1901.     See  note  to  such  section. 
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ARTICLE  8.— FOREIGN  CORPORATIONS. 

SEC.  SEC. 

8474a.     Telegraph,  telephone  and  other        8481b.     Joint  stock  associations  and  com- 

companies.  panles. 

8470.       Telephone  companies.  8490.       Bridge  and  ferry  companies. 

[Acts  1903,  p.  49.     In  forc«  April  23,  1903.] 

8478a.  Tel^fraph,  telephone  and  other  companies. — 34.  From  and 
after  January  1,  1903,  every  telegraph  company,  telephone  company,  ex- 
press company,  sleeping  car  company,  pipe-line  company  and  every  com- 
pany taxed  in  the  state  of  Indiana,  as  any  one  of  any  of  the  companies 
above  enumerated,  shall  make  out  and  deliver  to  the  auditor  of  state 
the  statement  required  by  law  of  such  company,  with  reference  to  the 
first  day  of  March,  instead  of  the  first  day  of  April  as  heretofore  re- 
quired, and  such  statement  shall  be  filed  annually,  between  the  first  day 
of  March  and  the  fifteenth  day  of  May,  and  such  statements  shall  show 
the  market  value  of  the  shares  of  stock  of  such  company  upon  the 
first  day  of  March  of  the  year  for  which  the  statement  is  made,  instead 
of  upon  the  first  day  of  April,  as  heretofore  required. 

4879.    Telephone  companies. 

The  tangible  property  of  telephone  companies  is  to  be  assessed  for  taxation  by 
local  officials,  and  such  assessments  may  be  reviewed  and  omitted  property  for  the 
current  year  added  by  the  coimty  board  of  review,  and  the  capital  stock  of  such 
companies  is  to  be  assessed  by  the  state  taxing  board.  Parkinson  v.  Jasper  Co. 
Tel.  Co.  31  App.   136. 

If  tangible  property  of  a  telephone  company  has  been  omitted  from  assessment 
for  previous  years,  it  is  the  duty  of  local  officials  to  assess  the  same  for  such  years, 
and  neither  the  county  board  of  review  nor  the  state  taxing  board  can  make  such 
assessments.     Parkinson  v.  Jasper  Co.  Tel.  Co.  31  App.  135. 

[Acts  1903,  p.  82.     In  force  April  23,  1903.] 

8481b.  Joint  stock  associations  and  companies. — 1.  That  in  lieu  of  the 
method  heretofore  provided  by  law  for  the  taxation  of  joint  stock 
associations,  companies,  co-partnerships  or  associations  engaged  in  carry- 
ing or  transporting  freight  in  oil  cars,  refrigerator  cars,  fast  freight  ears 
or  cars  for  the  transportation  of  cattle,  hogs,  sheep,  or  any  other  kind 
of  freight  whatever,  under  any  contract,  express  or  implied,  with  any 
railroad  company,  the  said  board  of  tax  commissioners  shall,  after  ascer- 
taining the  true  cash  value  of  the  property  owned  by  such  associa- 
tion, company,  co-partnership  or  corporation  in  the  state  of  Indiana 
as  provided  by  law,  report  to  the  auditor  of  state  the  amount  fixed  by 
it  as  the  value  of  the  capital  stock,  representing  the  capital  and  property 
of  such  association,  company,  co-partnership  or  corporation  employed 
and  used  in  the  state  of  Indiana,  whereupon  it  shall  be  the  duty  of 
the  auditor  of  state,  in  the  month  of  November  annually,  to  charge 
and  collect  from  each  of  such  associations,  companies,  co-partnerships 
or  corporations  doing  business  or  owning  cars  which  are  operated  in  the 
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state  of  Indiana,  a  sum  in  the  nature  of  an  excise  tax,  to  be  computed 
by  taking  one  per  cent,  of  the  amount  fixed  by  the  state  board  of  tax 
commissioners  as  the  value  of  the  proportion  of  the  capital  stock  rep- 
resenting the  capital  and  property  of  such  company  owned  and  used 
in  the  state  of  Indiana  and  certified  to  the  auditor  of  state  after  deduct- 
ing the  value  of  the  real  estate  of  the  company  in  Indiana  assessed  and 
taxed  locally,  if  any  there  be.  The  taxes  collected  by  the  auditor 
of  state  under  the  provisions  of  this  act  shall  be  paid  into  the  state 
treasury,  and  be  credited  to  the  general  revenue  fund.  If  any  such  com- 
pany, association,  co-partnership  or  corporation  fails  or  refuses  to  pay 
said  tax  during  the  month  of  November  in  any  year,  the  auditor  of 
state  shall  forthwith  add  to  the  tax  due  a  penalty  of  fifty  per  centum 
thereon;  and  it  shall  be  the  duty  of  the  attorney-general,  on  request 
of  the  auditor  of  state,  to  prosecute  any  proceeding  for  the  collection  of 
such  tax,  which  officer  shall  be  allowed  for  his  services  the  penalty 
hereinabove  provided.  The  tax  collected  shall  be  paid  into  the  state 
treasury.  Suit  for  the  collection  of  such  taxes  and  penalty  may  be 
brought  in  the  name  of  the  state  in  any  county  in  the  state  through 
which  passes  any  railroad  or  through  transportation  line  over  which 
the  cars  of  any  such  association,  company,  co-partnership  or  corporation 
are  running,  and  service  of  summons  against  such  association,  company, 
co-partnership  or  corporation  may  be  made  upon  any  officer  or  agent 
of  said  company  found  within  the  state  of  Indiana ;  or  if  such  officer  or 
agent  can  not  be  found,  then  upon  any  conductor  or  officer,  agent  or 
employe  of  such  company  in  charge  of  any  car  owned  and  used  by  such 
company  in  any  county  in  this  state  in  which  any  transportation  line 
over  which  the  cars  of  such  company  are  running  is  located  or  through 
which  it  passes. 

[Acts   1903,  p.  49.     In  force  April  23,  1903.] 

8480.  Bridge  and  ferry  companies. — 72.  Every  bridge  company  and 
ferry  company  not  organized  under  the  laws  of  this  state,  and  doing 
business  therein,  shall  between  the  first  day  of  March  and  the  fifteenth 
day  of  May,  of  each  year,  report  to  the  proper  assessor  of  the  county 
in  which  any  part  of  the  business  of  such  company  is  carried  on,  under 
the  oath  of  the  agent  or  superintendent  of  such  company  doing  business 
in  said  county,  the  gross  amount  of  all  moneys  received  by  such  agent 
or  superintendent  on  account  of  such  company,  and  and  for  the  year 
then  next  preceding  the  first  day  of  March  of  the  current  year,  and 
failing  or  refusing  to  do  so,  such  company  shall  forfeit  and  pay  one 
hundred  dollars  for  each  additional  day  such  report  is  delayed  beyond 
the  fifteenth  of  May,  to  be  sued  for  and  recovered  as  in  the  case  of 
express,  telegraph,  and  telephone  companies :  Provided,  Such  report  shall 
also  contain  a  list  of  the  tangible  property  of  such  company  or  corpora- 
tion within  the  county,  and  the  true  cash  value  thereof.  The  amount 
of  such  gross  receipts  shall  be  reported  by  such  assessor  to  the  county 
auditor  and  shall  be  by  such  auditor  entered,  together  with  the  true  cash 
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value  of  such  tangible  property,  upon  the  tax  duplicate  of  the  proper 
county,  and  the  taxes  so  assessed  shall  be  a  lien  upon  the  property  of 
such  companies  until  the  same  are  paid. 
This  section  amends  section  8490,  Bums'  R.  S.  1901. 

.VRTICLE  9.— DOMESTIC  CORPORATIONS.     . 

SEC. 

S491.    Statement  under  oath. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8491.  Statement  under  oath. — 73.  Every  street  railroad,  water  works, 
gas,  manufacturing,  mining,  gravel  road,  plank  road,  saving  [s]  bank, 
insurance  and  other  associations  incorporated  under  the  laws  of  this  state 
(other  than  railroad  companies  and  those  heretofore  specificaUy  desig- 
nated) shall,  by  its  president  or  other  proper  accounting  officer,  between 
the  first  day  of  March  and  the  fifteenth  day  of  May  of  the  current  year, 
in  addition  to  the  other  property  required  by  this  act  to  be  listed, 
make  out  and  deliver  to  the  assessor  a  sworn  statement  of  the  amount 
of  its  capital  stock,  setting  forth  particularly: 

First.    The  name  and  location  of  the  company  or  association. 

Second.  The  amount  of  capital  stock  authorized,  and  the  number  of 
shares  in  which  such  capital  stock  is  divided. 

Third,    The  amount  of  capital  stock  paid  up. 

Fourth,  The  market  value,  or  if  no  market  value,  then  the  actual 
value  of  the  shares  of  stock. 

Fifth,  The  total  amount  of  indebtedness,  except  the  indebtednes 
for  current  expenses,  excluding  from  such  expenses  the  amount  paid 
for  the  purchase  or  improvement  of  property. 

Sixth,    The  value  of  all  tangible  property. 

Seventh,  The  difference  in  value  between  all  tangible  property  and 
the  capital  stock. 

Eighth,  The  name  and  value  of  each  franchise  or  privilege  owned  or 
enjoyed  by  such  corporation. 

Such  schedule  shall  be  made  in  conformity  to  such  instructions  and 
forms  as  may  be  prescribed  by  the  auditor  of  state.  In  case  of  the  fail- 
ure or  refusal  to  make  report,  such  corporations  shall  forfeit  and  pay 
one  hundred  dollars  for  each  additional  day  such  report  is  delayed  be- 
yond the  fifteenth  day  of  May,  to  be  sued  and  recovered  in  any  prox)er 
form  of  action  in  the  name  of  the  state  of  Indiana,  on  the  relation  of 
the  prosecuting  attorney,  such  penalty,  when  collected,  to  be  paid  into 
the  county  treasury.  And  such  prosecuting  attorney  in  every  case  of  con- 
viction shall  be  allowed  a  docket  fee  of  ten  dollars  to  be  taxed  as 
costs  in  such  action. 

This  section  amends  section  8491,  Bums*  R.  S.   1901. 
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ARTICLE  10.— RAILROADS. 

SEC.  SEC. 

8494.  Time  of  listing.  8499.    Other  personalty. 

8495.  Statement  under  oath.  8501.    Verified  schedule. 

[Acts  1903,  p.  49.  In  force  April  23,  1903.] 
8494.  Time  of  listing. — ^76.  Every  person,  company,  or  corporation 
owning,  managing,  operating  or  constructing  a  railroad  in  this  state  shall 
cause  all  taxable  property,  not  including  property  specifically  taxed, 
to  be  listed,  with  reference  to  its  amount,  kind  and  value,  on  the  first 
day  of  March  of  the  year  in  which  it  is  listed. 
This  section  amends  section  8494,  Bums'  R.  S.  1901. 

8496.  statement  under  oath. — 77.  Between  the  first  day  of  March 
and  the  fifteenth  day  of  May,  of  the  year  eighteen  ninety-one,  and 
at  the  same  time  in  each  year  thereafter  when  required  by  the  county 
auditor,  any  person,  company  or  corporation,  so  owning,  managing,  op- 
erating or  constructing  a  railroad  shall  make  and  file  with  the  county 
auditor  of  the  respective  counties  in  which  the  railroad  may  be  located, 
a  statement  or  schedule,  verified  by  the  oath  of  such  person,  or  the 
president  and  secretary  of  such  corporation,  showing  the  property 
held  for  right  of  way,  and  the  length  of  the  main  and  all  side 
and  second  tracks  and  turnouts,  in  such  county,  and  in  each  city  or  town 
in  the  <;ounty  through,  or  into  which  the  road  may  run,  and  describing 
each  tract  of  land,  other  than  a  city  or  town  lot,  through  which  the 
road  may  run  in  accordance  with  the  United  States,  or  other  surveys, 
giving  the  width  and  length  of  the  strip  of  land  held  in  each  tract 
and  the  number  of  acres  thereof.  They  shall  also  state  the  value  of 
improvements  and  stations  located  on  the  right  of  way.  New  com- 
panies shall  make  such  statement  in  March  next  after  the  location  of 
their  roads.  When  such  statement  shall  have  been  once  made,  it  shall 
not  be  necessary  to  report  the  description  as  hereinbefore  required, 
unless  directed  so  to  do  by  the  county  auditor;  but  the  company  shall, 
during  the  month  of  March,  annually,  report  the  value  of  such  property, 
by  the  description  set  forth  in  the  next  section  of  this  act,  and  note 
all  additions  or  changes  in  such  right  of  way  as  shall  have  occurred. 

This  section  amends  section  8495,  Bums'  R.  S.  1901. 

8499.  Other  personalty. — 81.  All  personal  property  of  any  railroad, 
except  that  specifically  taxed  and  including  the  tools  and  material  for 
repairs,  machinery,  fixtures  and  stationary  engines,  shall  be  listed  and 
assessed  in  the  county,  township,  city  or  town,  wherever  the  same  may 
be,  on  the  first  day  of  March  of  each  year. 

This  section  amends  section  8499,  Bums*  R.  S.  1901. 

8601.  Verified  schedule. — 83.  Between  the  first  day  of  March  and 
the  fifteenth  day  of  May  of  each  year,  every  person,  company  or  cor- 
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poration,  owning,  constructing  or  operating  a  railroad  in  this  state,  shall 
return  to  the  county  auditor  a  list  or  schedule  verified  by  the  oath  of 
such  person  so  owning,  constructing  or  operating  if  an  individual,  or, 
if  a  company  or  corporation,  by  the  oath  of  the  superintendent  or  sec- 
retary of  such  company  or  corporation,  which  shall  state  the  mileage  of 
railroad  track,  giving  the  length  of  the  main  and  side  or  second  track 
and  turnouts,  and  showing  the  proportion  of  such  mileage  located  in 
each  municipal  subdivision  of  said  county,  together  with  the  total  in  the 
county.  Said  list  or  schedule  shall  also  contain  a  full  and  correct  in- 
ventory of  all  the  other  personal  property  of  such  railroad  company  in 
said  county  not  specifically  taxed,  including  the  tools  and  machinery 
for  repairs,  the  machinery,  fixtures  and  stationary  engines,  and  such 
property  shall  be  classified  and  separated  into  the  particular  county, 
township,  cities  and  towns  wherein  the  same  may  be  on  the  first  day 
of  March,  with  the  true  cash  value  thereof,  on  the  first  day  of  March 
of  the  current  jnear.  Such  list  shall  also  contain  an  inventory  of  all  the 
real  estate  other  than  that  denominated  railroad  track,  owned  by  said 
railroad  company,  on  the  first  day  of  March  of  the  current  year.  Such 
property  shall  also  be  listed  with  reference  to  the  amount,  kind  and 
value  on  the  first  day  of  March  of  the  year  in  which  it  is  listed. 
This  section  amends  section  8501,  Bums'  R.  S.  1001. 

ARTICLE  1 2.— TOWNSHIP  ASSESSOR. 

ssa  SEC. 

8508.  Election,  oath,  bond,  yacancy.  8523.  Returns  by  assessors  of  assess- 

8510.  Compensation  of  assessors.  ments. 

8511.  List  of  lands  delivered  by  au-  8526a.  Omitted  property,  costs,  distrib- 

ditor.  ^  uting  taxes. 

8522.      Assessment  of  land,  improve-  8527.      Irregularities  not  to  vitiate, 

ments. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8508.  Election,  oath,  bond,  vacancy. — 90.  For  the  purpose  of  listing 
and  assessing  all  property  for  taxation  there  shall  he  elected  at  the 
general  election  on  the  first  Tuesday  after  the  first  Monday  in  November, 
in  the  year  one  thousand  nine  hundred  and  four,  and  at  the  general 
election  on  the  first  Tuesday  after  the  first  Monday  in  November  every 
fourth  year  thereafter,  in  each  township  of  the  several  counties  in  this 
state,  an  assessor  for  such  township,  who  shall  hold  his  office  for  the 
term  of  four  years  from  the  first  day  of  January  following,  and  until 
his  successor  is  elected  and  qualified.  Within  ten  days' after  the  begin- 
ning of  his  term  he  shall  give  bond,  with  at  least  two  good  and  sufficient 
sureties,  to  the  acceptance  of  the  county  auditor,  in  the  sum  of  three 
thousand  dollars,  payable  to  the  State  of  Indiana  and  conditioned  for 
the  faithful  and  impartial  discharge  of  his  duties  according  to  law, 
and  shall  take  and  subscribe  an  oath  or  affirmation,  to  be  endorsed  on 
his  bond,  that  he  will  faithfully,  honestly  and  impartially  discharge 
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the  duties  of  his  ofSee  to  the  best  of  his  skill  and  ability ;  and  the  bond 
so  endorsed  shall  be  deposited  with  the  county  auditor,  and  the  said 
auditor  is  hereby  authorized  to  administer  the  oath  of  office  as  afore- 
said. If  such  bond  and  oath  are  not  given  and  filed  in  the  county  au- 
ditor's office  within  said  ten  days,  the  office  shall  be  vacant  and  the  county 
auditor  shall  at  once  fill  such  vacancy  by  appointment,  and  such  ap- 
pointee shall  give  the  bond  and  take  the  oath  as  above  required.  And 
if  from  any  other  cause  a  vacancy  should  occur  in  said  office  in  any 
township  at  any  time,  the  county  auditor  shall  fill  such  vacancy  by  ap- 
pointment, and  the  person  so  appointed  shall  qualify  as  herein  required. 
All  township  assessors  last  elected  or  appointed  shall  continue  in  office 
until  the  next  general  election,  and  until  their  successors  are  elected 
and  qualified  under  this  act,  at  the  same  rate  and  limit  of  compensation 
as  herein  provided.  The  oath  of  office  to  be  taken  by  said  assessor  and 
endorsed  upon  his  bond  shall  be  in  the  words  following: 
State  of  Indiana,  county  of ,  ss. 

I, ,  do  solemnly  swear  that  I  will  support  the  Constitution 

of  the  United  States,  and  the  Constitution  of  the  State  of  Indiana;  that 
I  will  faithfully,  impartially,  and  honestly  discharge  the  duties  of  my 
office  as  township  assessor,  particularly  that  I  will  assess  all  property 
assessed  by  me  at  its  true  cash  value,  as  such  value  is  defined  in  section 
53  of  the  act  concerning  taxation,  according  to  my  best  knowledge  and 
judgment,  so  help  me  God. 

Subscribed  and  sworn  to  before  me  this day  of ,  189 — . 

,  County  Auditor. 

All  deputy  assessors  shall  be  sworn  in  like  manner. 

This  section  amends  section  8508,  Burns'  R.  S.  1901.     See  note  to  such  section. 

[AcU  1903,  p.  344.     In  force  March  9,  1903.] 

8510.  Compensation  of  assessors. — 92.  For  their  services  the  township 
assessors  shall  receive,  as  compensation,  two  dollars  and  fifty  cents  ($2.50) 
per  day  for  the  time  actually  employed  in  the  duties  of  their  oflSce,  not 
exceeding  such  limit  as  may  be  fixed  by  law  in  any  one  year,  to  be  paid 
out  of  the  county  treasury,  upon  the  warrant  of  the  county  auditor, 
and  they  shall  receive  no  extra  allowance  for  their  services.  Their  dep- 
uties shall  receive  two  ($2.00)  dollars  per  day  for  each  day  they  are  act- 
ually employed,  to  be  paid  them  in  like  manner :  Provided,  however.  That 
in  townships  having  a  population  of  five  thousand  (5,000)  or  more,  the  sal- 
ary of  the  assessor  shall  be  two  hundred  ($200)  dollars  per  year  with 
twenty-five  ($25.00)  dollars  additional  for  each  thousand  or  fraction 
thereof  of  population  above  five  thousand,  and  not  more  than  twenty 
thousand  (20,000)  as  shown  by  the  last  preceding  United  States  census; 
and  that  for  such  compensation  the  township  assessor  shall  be  required 
throughout  the  year  to  attend  to  all  duties  that  may  come  before  him : 
And  provided,  further.  That  in  townships  having  a  population  of  over 
twenty  thousand  (20,000)  and  not  more  than  seventy-five  thousand 
(75,000)  as  shown  by  the  last  preceding  United  States  census,  such  as- 
sessor shall  receive  not  less  than  eight  hundred  f$800]  dollars  nor  more 
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than  fifteen  hundred  ($1,500)  dollars  per  annum,  which  amount  is  to 
be  determined  by  the  board  of  county  commissioners  of  the  county  in 
which  said  township  is  situate,  and  which  sum  shall  be  deemed  to  be 
payment  in  full  for  all  services  of  whatever  kind  he  may  perform  as 
such  assessor,  he  being  required  to  keep  his  oflSce  open  each  workmg 
day  in  the  year:  And  provided,  further,  That  in  townships  containing  a 
population  of  over  seventy-five  thousand  (75,000)  and  not  more  than  one 
hundred  thousand  (100 ,00*0),  as  shown  by  the  last  preceding  United  States 
census,  each  assessor  shall  receive  the  sum  of  eighteen  himdred  ($1,800) 
dollars  per  annum,  and  such  sum  shall  be  deemed  payment  in  full  for 
all  services  of  whatever  kind  he  may  perform  as  such  assessor,  he  being 
required  to  keep  his  office  open  every  working  day  in  the  year:  And 
provided,  further.  That  each  assessor  in  any  township  in  this  state  con- 
taining a  popidation  of  over  one  hundred  thousand  (100,000),  as  shown 
by  the  last  preceding  United  States  census,  shall  receive,  for  the  time 
he  is  necessarily  engaged  in  the  discharge  of  his  official  duties  the  an- 
nual salary  of  twenty-five  hundred  ($2,500)  dollars  and  such  payment 
shall  be  deemed  to  be  payment  in  full  for  all  services  of  whatever  kind 
he  shall  perform  as  such  assessor,  he  being  required  to  keep  his  office 
open  every  working  day  in  the  year. 

Thh  section  amends   section  8510,   Bums'  R.   S.    1901.     See  note  to  such  section. 

This  section  was  also  amended  by  the  act  of  February  25,  1903,  the  section  being 
on  page  63  of  the  Acts  of  1903.  Such  act  did  not  take  effect  until  April  23,  1903, 
while  this  act  took  effect  March  9,  1903,  but  no  reference  is  made  by  this  act  to 
the  act  of  February. 

J  Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8511.  List  of  lands  delivered  by  auditor. — 93.  The  county  auditor  of 
each  county  shall,  on  or  before  the  first  day  of  March  in  each  year  in 
which  realty  is  assessed,  make  out  and  deliver  to  the  assessors,  by  civil 
townships,  lists  of  all  lands,  town  and  city  lots  entered  on  the  duplicate 
of  the  preceding  and  present  year,  noting  thereon  all  transfers  which 
may  have  been  made  subsequent  to  the  making  out  of  such  duplicate, 
and  shall  also  enter  thereon  all  new  entries  and  other  lands  and  city, 
town  and  village  lots  lying  within  his  county  which  may  come  to  his 
knowledge  and  not  previously  entered  for  taxation,  and  in  ^o  doing 
when  a  whole  section,  half  section,  quarter  section  or  half-quaiter  sec- 
tion appears  to  belong  to  one  owner,  it  shall  be  described  in  one  descrip- 
tion and  shall  be  listed  as  one  tract;  and  when  all  the  lots  in  one  block 
appear  to  belong  to  one  owner  they  shall  be  described  in  one  descrip- 
tion and  listed  as  one  block;  when  several  lots  in  the  same  block  shall 
belong  to  the  same  owner,  they  shall  as  far  as  practicable  be  included  in 
one  description,  and  in  making  up  the  tax  duplicate  it  shall  be  the  duty 
of  the  county  auditors,  as  far  as  practicable,  to  preserve  and  perpetuate 
such  consolidated  description,  and  it  shall  be  the  duty  of  said  auditor 
to  furnish  the  assessor  with  all  blanks  necessary  to  the  dischage  of 
his  official  duties,  and  he  shall  also,  where  the  same  have  not  been  al- 
ready prepared,  prepare  plats  of  each  civil  township  of  his  coimty  di- 
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vided  into  sections  and  quarter  sections,  and  grant  and  other  govern- 
mental subdivisions,  and  deliver  the  same  to  him  with  said  blanks,  and 
it  shall  be  the  duty  of  said  assessor  to  designate  in  pencil  the  lands  of 
each  owner  on  such  plats.  When  such  plats  have  been  once  prepared, 
they  shall  be  carefully  preserved  by  the  county  auditor,  to  be  used  when- 
ever practicable  in  future  assessments. 

This  section  amends  section  8511,  Bums'  R.  S.  1901. 

8522.    Assessment  of  land,  improvements. 

When  additional  improvements  upon  land  are  assessed  at  times  when  the  land 
is  not  assessed,  the  assessor  should  notify  the  owner  of  such  assessment  the  same 
as  when  land  is  assessed.     Zeigler  v.  Board,  33  App.  375. 

8523.  Returns  by  assessors  of  assessments. — 105.  Each  assessor  shall, 
on  or  before  the  eighteenth  day  of  May,  annually,  make  out  and  deliver 
to  the  auditor  of  his  county,  in  tabular  form  and  alphabetical  order,  a 
list  or  lists  of  the  names  of  the  several  persons,  companies  or  corpora- 
tions in  whose  names  any  personal  property,  moneys,  credits  or  other 
taxables  shall  have  been  listed,  on  which  list  or  lists  he  shall  enter  sep- 
arately, in  appropriate  columns  opposite  each  name,  the  aggregate  value 
of  the  several  species  of  personal  property  and  taxables  required  to  be 
listed  as  attested  by  the  person  required  to  list  the  same  or  as  deter- 
mined by  the  assessor,  making  separate  lists  of  persons  residing  out  of 
any  incorporated  city  or  town,  and  of  any  persons  who  are  residents  of 
an  incorporated  city  or  town.  The  columns  shall  be  accurately  added 
up.  To  such  return  shall  be  attached  the  following  oath  or  aflSrmation, 
to  be  made  by  himself  or  his  deputy,  and  certified  by  the  county  auditor 
or  other  officer  administering  the  same: 

I. ,  assessor  for township, county, 

in  the  state  of  Indiana,  do  solemnly  swear  (or  aflSrm)  that  the  value 
of  all  personal  property,  moneys,  credits  and  other  assessables,  of  which 
a  statement  has  been  made  and  attested  by  oath  or  affirmation  of  the 
person  required  by  law  to  list  the  same,  is  truly  returned  as  set  forth 
in  such  statement;  that  in  every  case  where  by  law  I  have  been  re- 
quired to  ascertain  the  amount  and  value  of  personal  property  and 
assessables  of  any  person,  company  or  corporation,  I  have  diligently, 
and  by  the  best  means  in  my  power,  endeavored  to  ascertain  the  true 
amount  and  value  of  such  personal  property  and  assessables,  and  that, 
as  I  verily  believe,  the  full  value  thereof  so  ascertained  by  me  and  esti- 
mated by  the  rule  prescribed  by  law,  particularly  by  section  53  of 
the  act  concerning  taxation,  is  set  forth  in  the  annexed  return;  that 
in  no  case  have  I  knowingly  omitted  to  demand  a  statement  of  the 
description  and  value  of  personal  property  or  of  the  amount  of  moneys 
and  credits,  or  of  the  amount  and  value  of  other  stocks  or  bonds  or 
other  assessables,  which  any  person  is  required  by  law  to  list;  nor 
have  I  in  any  way  connived  at  any  violation  or  evasion  of  anj^  of  the 
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requirements  of  law  in    relation    to    listing    or    valuing    the    personal 
property,  moneys,  credits,  stocks  or  other  assessables  for  taxation. 
This  section  amends  section  8523,  Burns'  K.   S.   1901.     See  ^note  to  such  section. 

[Acte  1905,  p.  15.     In  force  February  17,  1905.] 

8526a.  Omitted  property,  costs,  distributmg  taxes.— 1.  That  where 
boards  of  county  commissioners  in  this  state  have  made  or  may  here- 
after make  contracts  for  the  discovery  of,  and  report  for  assessment 
and  taxation,  omitted  property  and  cause  the  taxes  to  be  collected  upon 
the  same,  there  shall  be  deducted  from  the  gross  amount  of  said  taxes 
so  collected  the  total  cost  and  expense  of  such  investigation  and  col- 
lection and  the  remainder  shall  be  distributed  pro  rata  among  all 
the  funds  entitled  to  receive  the  same:  Providedy  That  the  provisions 
of  this  act  shall  not  be  construed  for  the  purpose  of  affecting  any  set- 
tlement heretofore  made  between  the  auditor  of  state  and  the  county 
treasurers  of  the  state. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8627.  Irregularities  not  to  vitiate.  109.  A  failure  to  complete  or 
return  an  assessment  of  property,  real  or  personal,  by  the  township 
assessor  within  the  time  required  by  this  act,  or  any  informality  or 
irregularity  in  making  the  assessment,  or  in  the  tax  lists,  or  errors 
of  any  kind  therein,  shall  not  vitiate  the  same,  but  the  same  shall  be 
as  legal  and  valid  as  if  completed  and  returned  in  the  time  required  by 
law,  and  such  informalities  or  irregularities  may  be  corrected  at 
any  time  after  such  return  is  made,  and  if  any  property  is  listed  or  as- 
sessed on  or  after  the  fifteenth  day  of  May,  and  before  the  return  of 
the  assessor's  books,  the  same  shall  be  as  legal  and  binding  as  if  listed 
and  assessed  before  that  time,  but  nothing  in  this  section  shall  be  so 
construed  as  to  release  such  assessor  from  any  penalty  imposed  upon 
him  by  law  for  his  neglect  or  failure  to  make  his  return  within  the  period 
prescribed  by  this  act. 

This  section  amends  section  8527,  Bums'  R.  S.  1901. 

ARTICLE  13.— COUNTY  ASSESSOR. 

SEC.  SEC. 

8530.      Election,  qualification,  bond,  pay.    8531.      Duties  of  county  assessors,  dep- 
8530a.     Salaries  of  county  assessors.  uties. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8530.  Election,  qualification,  bond,  pay. — 112.  There  shall  be  elected 
on  the  first  Tuesday  after  the  first  Monday  in  November,  1906,  and  every 
four  years  thereafter  in  each  county  in  this  state,  one  county  assessor, 
who  shall  possess  the  powers  and  perform  the  duties  hereinafter  speci- 
fied. Such  county  assessor  shall  be  a  resident  freeholder  of  the  county 
not  less  than  four  years  before  the  date  of  such  election.  Within  ten 
days  after  his  election,  he  shall  give  bond  with  two  or  more  good  and 
sufficient  freehold  sureties,  to  be  approved  by  the  county  auditor,  in 
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the  sum  of  five  thousand  ($5,000.00)  dollars,  payable  to  the  state  of 
Indiana,  and  conditioned  for  the  faithful  and  impartial  discharge  of 
his  duties,  and  shall  take  and  subscribe  to  an  oath  or  afl&rmation,  to 
be  endorsed  on  his  bond,  that  he  will  faithfully  and  impartially  and 
honestly  discharge  the  duties  of  his  oflSce,  which  oath  shall  be  in  the 
form,  as  near  as  may  be,  of  the  oath  of  the  township  assessor,  as 
set  out  in  section  90  of  this  act.  Said  bond  shall  be  deposited  with 
the  county  auditor,  who  shall  administer  the  oath  endorsed  thereon. 
If  any  vacancy  shall  occur  in  said  office,  the  board  of  county  commis- 
sioners shall  fill  the  same  at  any  regular  or  special  session.  Each  county 
assessor  shall  receive  three  ($3.00)  dollars  per  day  for  the  time  actually 
employed  in  the  duties  of  his  office,  to  be  paid  out  of  the  county  treas- 
ury on  order  of  the  board  of  county  commissioners,  on  his  filing  therewith 
an  itemized  statement,  duly  verified,  showing  the  time  actually  employed 
by  him  and  the  nature  of  his  services :  Provided,  That  in  counties  having 
a  population  of  more  than  one  hundred  thousand,  the  county  assessor 
shall  receive  eighteen  hundred  ($1,800.00)  dollars  per  annum,  to  be  paid 
out  of  the  county  treasury,  and  he  shall  keep  his  office  open  each  and 
every  business  day  during  the  year,  and  shall  be  authorized  to  appoint 
one  deputy,  who  shall  receive  two  dollars  and  fifty  cents  ($2.50)  per  day, 
to  be  paid  out  of  the  county  treasury,  upon  proper  allowance  to  be 
made  by  the  board  of  county  commissioners.  Whenever  any  county 
assessor  shall  have  information  that  leads  him  to  believe  that  any  resident 
of  his  county  has  omitted  or  sequestered  any  of  his  property  and  not 
properly  returned  the  same  for  taxation,  and  to  enable  him  to  fully  in- 
vestigate the  same  by  examination  of  records  and  otherwise  in  other  coun- 
ties of  this  state  and  adjoining  states,  it  shall  be  his  duty  to  communicate 
his  information  to  the  board  of  commissioners  of  his  county,  who,  if 
satisfied  that  the  information  of  said  assessor  will  warrant  the  expense, 
may  make  an  order  directing  him  to  visit  such  county,  counties  or  states 
to  make  such  examination  of  records  and  otherwise,  and  when  so  ordered 
he  shall  make  such  visit  and  examination  and  said  board  of  commissioners 
shall  allow  and  pay  to  such  assessor  the  actual  expenses  incurred  by  said 
assessor,  to  be  shown  by  his  itemized  and  verified  statement,  accompanied 
by  a  voucher  for  such  item  of  expense. 

This  section  amends  section  8530,  Bums'  R.  S.  1901.  By  this  act,  sections  8531a- 
853 Id,  Bums'  R.  S.  1901,  being  act  of  March  9,  1895,  concerning  the  compensation 
of  county  assessors  and  their  deputies,  is  repealed. 

If  a  person  seeks  to  oust  a  coimty  assessor  from  office  and  to  recover  possession  of 
the  office  for  himself,  he  must  allege  in  the  information  that  he  has  taken  the  oath 
of  office  and  filed  a  bond  as  required  by  law.    State  v.  Wheatley,  160  Ind.  183. 

[Acts  1905,  p.  425.     In  force  April  15,  1906.] 

8530a.  Salaries  of  cotmty  assessors. — ^1.  That  the  county  assessors 
of  the  various  counties  of  the  state  shall  be  entitled  to  receive  for  their 
services,  including  their  services  as  president  of  the  county  board  of 
reviews,  the  compensation  specified  in  this  act  and  no  more ;  which  com- 
pensation is  graded  in  proportion  to  the  population  and  the  necessary 
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services  required  by  each  of  said  several  counties,  to  wit :  In  all  counties 
having  a  popidation  of  less  than  10,000  inhabitants  according  to  the 
last  preceding  United  States  census,  the  salary  of  the  county  assessor 
shall  be  $500  per  annum.  In  all  counties  having  a  population  of  10,000 
and  less  than  15,000  inhabitants  according  to  the  last  preceding  United 
States  census,  the  salary  of  the  county  assessor  shall  be  $600  per  an- 
num. In  all  counties  having  a  population  of  15,000  and  less  than  20,000 
inhabitants  according  to  the  last  preceding  United  States  census,  the 
salary  of  the  county  assessor  shall  be  $700  per  annum.  In  all  counties 
having  a  population  of  20,000  and  less  than  25,000  inhabitants  according 
to  the  last  preceding  United  States  census,  the  salary  of  the  county  as- 
sessor shall  be  $850  per  annum.  In  all  counties  having  a  population  of 
25,000  and  less  than  30,000  inhabitants  according  to'  the  last  preceding 
United  States  census,  the  salary  of  the  county  assessor  shall  be  $950  per 
annum.  In  all  counties  having  a  population  of  30,000  and  less  than 
35,000  inhabitants  according  to  the  last  preceding  United  States  census, 
the  sklary  of  the  county  assessor  shall  be  $1,000  per  annum.  In  all 
counties  having  a  population  of  35,000  and  less  thn  $100,000  inhabitants 
according  to  the  last  preceding  United  States  census,  the  salary  of  the 
county  assessor  shall  be  $1,200  per  annum.  In  all  counties  having  a 
population  of  100,000  and  over  according  to  the  last  preceding  United 
States  census,  the  salary  of  the  county  assessor  shall  be  $1,900  per  an- 
num. And  all  such  salaries  shall  be  paid  quarterly  on  the  first  day  of 
April,  July,  October  and  December. 

8531.  Duties  of  county  assessors,  deputies. 

Right  of  county  assessors  to  examine  the  books  and  papers  of  private  indiriduals 
for  the  purpose  of  discovering  property  to  be  assessed  for  taxation,  and  how  sudi 
right  may  be  enforced.    Codperative  Assn.  v.  State,  156  Ind.  463. 

If  a  county  assessor  claims  the  right  to  assess  a  note  as  omitted  property,  the 
owner  of  the  note  has  the  right  to  deduct  from  the  note  indebtedness  owing  by 
him,  although  he  did  not  make  such  claim  to  the  township  assessor  when  he  re- 
turned his  assessment  list.     McCrory  v.  0*Keefe,  162  Ind.  534. 

When  a  county  assessor  places  personal  property  on  the  tax  duplicate  as  omitted 
property,  no  particular  description  of  the  property  need  be  given.  Bnmson  v.  Star- 
buck,  32  App.  457. 

ARTICLE  14.— COUNTY  BOARD  OF  REVIEW. 

SEC.  SEC. 

8532.  Organization,  meetings,  powers.         8533.     Duties  and  powers. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8532.  Organization,  meetings,  powers. — 114.  There  shall  be  an  an- 
nual board  for  the  review  of  assessments  and  the  equalization  of  the 
valuation  of  real  and  personal  property  in  each  county.  Such  boanl 
shall  be  composed  of  the  county  assessor,  county  auditor  and  county 
treasurer,  and  two  freeholders  to  be  appointed  by  the  judge  of  the  cir- 
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cuit  court,  who  shall  each  be 'paid  out  of  the  county  treasury,  the  sum 
of  $3  for  each  and  every  day  while  they  are  acting  as  members  of  said 
board.  The  county  assessor  shall  be  president  and  the  county  auditor 
secretary  of  said  board,  which  shall  be  known  as  the  **  County  Board 
of  Review."  The  board  shall  meet  for  assessment,  review  and  equali- 
zation of  taxes  at  the  room  of  the  county  commissionei*s,  in  the  court- 
house of  each  county  on  the  first  Monday  in  June  annually.  Two 
weeks'  previous  notice  of  the  time,  place  and  purpose  of  such  meeting 
shall  be  given  by  the  county  auditor  in  some  newspaper  of  general 
circulation,  printed  and  published  in  the  county;  or  if  no  newspaper 
be  published  in  the  county,  then  by  posting  up  notices  in  three  public 
places  in  each  township  in  the  county.  Such  board  shall  have  the 
power  to  hear  complaints  of  any  owner  of  personal  property,  except 
** railroad  track"  and  ** rolling  stock"  of  railroads,  to  equalize  the  valu- 
ation of  property  and  taxables  made  subsequent  to  the  preceding  first 
day  of  March,  and  to  correct  any  list  of  valuation  as  they  may  deem 
proper.  It  shall  also  have  the  power  to  equalize  the  valuation  made 
by  the  assessors,  ^either  by  adding  to  or  deducting  therefrom  such  suras 
as  are  necessary  to  fix  the  assessment  at  the  true  cash  value.  In  all 
cases  where  the  county  board  deems  it  necessary  to  add  omitted  prop- 
erty, or  to  increase  the  valuation  thereof  by  the  assessor,  the  county 
auditor  shall  cause  the  names  of  the  persons  to  whose  list  property  is 
to  be  added  or  the  valuation  of  whose  property  is  to  be  increased,  to 
be  inserted  in  the  notice  hereinbefore  provided  for;  or  such  board  may, 
at  its  option,  cause  to  be  served  upon  the  person  to  whose  list  prop- 
erty is  to  be  added,  or  the  valuation  of  whose  property  is  to  be  increased, 
a  written  notice  that  it  is  proposed  to  revise  or  correct  his  list,  but 
such  notice  need  not  specify  the  particulars  in  which  it  is  proposed  to 
revise  or  correct  the  list  or  returns,  nor  shall  it  be  necessary  to  specify 
particularly  in  the  published  notice,  but  it  shall  be  suflScient  in  any 
or  all  such  notices  to  state  generally  that  it  is  proposed  to  correct  or 
revise  the  returns,  list,  statement  or  schedule  of  the  person  or  persons 
named;  when  such  notice  or  notices  are  ordered  by  said  board  to  issue, 
they  shall  be  served  by  such  county  assessor.  In  ease  such  county  as- 
sessor neglects  to  serve  the  written  notices  herein  provided  for,  they 
shall  be  issued  by  the  auditor  to  the  sheriff  of  the  county,  who  shall 
serve  the  same  at  least  three  days  before  the  matter  comes  up  for  hear- 
ing. In  case  the  board  adjudged  that  the  returns,  statement  or  schedule 
list  shall  be  revised  or  corrected  by  adding  property  thereto,  or  by  in- 
creasing the  valuation  of  any  property  therein  described,  the  taxpayer 
whose  list,  return,  statement  or  schedule  it  adjudged,  shall  be  revised 
or  corrected  as  aforesaid,  shall  be  liable  for  all  costs  occasioned  by  such 
revision  or  correction.  The  board  shall  correct  all  errors  in  the  names 
of  persons,  in  the  description  of  property  upon  said  list,  and  in  the 
assessment  and  valuation  of  property  thereon,  and  shall  cause  to 
be  done  whatever  else  may  be  necessary  to  make  said  list  and  returns  of 
assessments  comply  with  the  provisions  of  this  act.  It  shall  pass  upon 
each  valuation,  and  may,  on  suflScient  cause  being  shown,  or  on  its  own 


Digitized  by 


Google 


§   8532  TAXATION.  1008 

motion,  correct  the  assessment  or  valuation  of  any  property  in  such  man- 
ner as  will,  in  its  judgment,  make  the  valuation  thereof  just  and  equal, 
and  enter  the  valuation,  when  so  changed  by  it  in  a  separate  column. 
A  majority  of  said  board  shall  constitute  a  quorum  for  the  transaction 
of  business,  and  may  decide  any  question.  Before  entering  upon  their 
duties  the  members  of  the  board  of  review  shall  each  take  and  subscribe 
an  oath  for  the  faithful  and  impartial  discharge  of  their  duties  as  mem- 
bers of  said  board,  which  oath  shall  be  administered  by  the  auditor  to 
the  assessor,  treasurer  and  freeholders,  and  by  the  assessor  to  the  audi- 
tor, and  shall  be  filed  with  the  auditor,  and  shall  be  in  the  form  follow- 
ing: 

State  of  Indiana, ' County,  ss. : 

I,  ,  do  solemnly  swear  that  I  will  support  the  constitution 

of  the  United  States,  and  the  constitution  of  the  state  of  Indiana,  and 
that  I  will  faithfully  and  impartially  discharge  my  duty  as  a  member  of 
the  board  of  review  for  said  county;  that  I  will,  according  to  my  best 
knowledge  and  judgment,  assess,  review  and  equalize  the  assessment  of 
all  the  property  of  said  county,  and  that  I  will  in  no  case  assess  any 
property  at  more  or  less  than  its  true  cash  value,  as  such  value  is  de- 
fined by  section  53  of  the  act  concerning  taxation,  so  help  me  Grod. 


Subscribed  and  sworn  to  this day  of ,  189 — . 


At  such  meeting  the  county  auditor  shall  submit  to  the  board  of  re- 
view the  assessment  list  of  the  county  as  returned  by  the  township 
assessors  and  added  to  and  returned  by  the  county  assessor  for  the 
current  year,  and  the  board  shall  proceed  to  examine  and  review  the 
same.    In  addition  to  his  other  duties,  it  will  be  the  duty  of  the  county 
assessor  to  report  to  the  board  of  review  for  the  action  of  the  board 
all  corrections  and  changes  in  the  returns  and  assessments  of  the  town- 
ship assessor,  which  in  the  judgment  of  the  county  assessor,  ought  to  be 
made.     The  board  of  review  will  consider  and  act  upon  all  recommen- 
dations made  by  the  county  assessor,  and  will  also,  of  its  own  motion 
or  on  suflScient  cause  being  shown  by  any  person,  add  to  the  assessment 
list  the  names  of  persons,  the  value  of  personal  property  and  the  de- 
scription and  value  of  real  estate  liable  to  assessment  and  omitted  on 
said  lists.     The  board  shall  correct  all  errors  in  the  names  of  persons, 
in  the  descriptions  of  property  upon  said  lists  and  in  the  assessment 
and  valuation  of  property  thereon,  and  shall  cause  to  be  done  whatever 
else  may  be  necessary  to  make  said  lists  and  returns  of  assessments 
comply  with  the  provisions  of  this  act.    The  board  shall  pass  upon  each 
valuation,  and  enter  the  valuation  as  fixed  by  it,  in  a  separate  column. 
The  list,  as  prepared  by  the  assessors,  shall  stand  as  approved  and 
adopted  as  the  act  of  the  board  of  review,  except  as  changed  by  a  vote 
as  herein  provided.     The  board  may,  on  sufficient  cause  being  shown 
or  on  their  own  motion,  correct  the  assessment  of  valuation  of  any 
property  in  such  manner  as  will  in  their  judgment  make  the  valuation 
thereof  just  and  equal.     To  that  end  the  board  may  examine,  on  oath. 
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any  person  touching  the  matter.  Any  member  of  said  board  may  ad- 
minister such  oath.  Said  board  is  hereby  given  full  power  to  send  for 
persons  and  papers  and  to  compel  witnesses  to  answer  under  oath, 
touching  any  question  concerning  the  assessment  and  valuation  of  prop- 
erty. The  sheriflE  of  the  county  shall  serve  all  process  not  served  by 
the  county  assessor,  and  obey  all  orders  of  said  board.  Nothing,  how- 
ever, in  this  section  shall  be  taken  or  construed  to  authorize  the  board 
to  assess  any  property  at  more  or  less  than  its  true  cash  value  as  the 
same  is  defined  in  section  53  of  this  act.  Where  it  appears  from  the 
returns  of  the  assessors  or  from  the  corrections  made  in  said  return 
by  the  board,  that  any  property  owner  has  bona  fide  indebtedness,  the 
same  shall  be  deducted  from  the  amount  of  his  credits,  listed  in  the 
county,  and  he  shall  be  assessed  only  on  the  residue  of  his  credits, 
which  residue  shall  be  fixed  by  the  board  of  review. 

This  section  amends  section  8532,  Burns'  R.  8.   1901.     See  notes  to  such  section. 

County  officers  who  are  members  of  the  county  board  of  review  are  entitled  to  the 
per  diem  provided  by. statute  for  the  members  who  are  not  county  officers,  during 
the  time  they  serve  as  members  of  such  board,  and  they  are  not  required  to  pay  the 
same  into  the  county  treasury.     Seiler  v.  State,  160  Ind.  606. 

Notice  need  only  be  given  to  taxpayers  when  the  county  board  of  review  proposes 
to  revise  and  correct  individual  assessment  lists,  and  is  not  required  when  such  board 
equalizes  assessments  of  property  by  townships  or  other  divisions  of  the  county. 
Hubbard  v.  Goss,  157  Ind.  485. 

If  a  taxpayer  voluntarily  appears  before  a  county  board  of  review  when  the 
question  of  revising  his  assessment  is  before  such  board,  and  takes  part  in  the  pro- 
ceedings, such  appearance  waives  the  want  of  notice  and  confers  jurisdiction  on  the 
board.     International  Assn.  v.  Board,  30  App.  12. 

County  boards  of  review  have  power  to  increase  the  assessment  of  personalty  re- 
turned by  any  taxpayer  for  taxation.  International  Assn.  v.  Board,  30  App.  12; 
Branson  v.  Starbuck,  32  App.  457. 

The  duties  of  county  boards  of  review  are  limited  to  the  correction  of  assessments 
and  they  can  not  make  primary  valuations  of  property  for  taxation.  Stephens  t. 
Smith,  30  App.   120. 

County  boards  of  review  can  not  make  original  assessments  of  property  for  taxation 
for  previous  years,  nor  can  current  year  assessments  be  increased  because  assess- 
ments have  been  omitted  for  previous  years.  Parkinson  v.  Jasper  Co.  Tel.  Co.  31 
App.  135. 

8633.  Duties  and  powers. — 115.  It  shall  be  the  duty  of  such  board 
at  such  meeting  to  inquire  as  to  the  valuation  of  the  various  classes  of 
property  in  the  respective  townships  and  divisions  of  the  county,  and 
to  make  such  changes,  whether  by  way  of  increase  or  decrease,  in  such 
valuation  as  may  be  necessary  to  equalize  the  same  as  between  the 
townships  or  divisions  of  townships,  and  to  determine  the  rate  per 
cent,  to  be  added  or  deducted  in  order  to  make  a  just  and  equitable 
equalization  in  the  respective  townships  and  divisions,  so  as  to  conform 
throughout  the  county  to  a  just  and  equitable  standard,  reference  be- 
ing had  to  the  natural  and  artificial  characteristics  and  surroundings, 
and  other  elements  of  value.    Such  board  shall  also  have  power,  in  proper 
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cases,  to  reduce  or  increase  the  valuation  of  any  particular  tract  or  lot. 
Such  board  may  consider  lands,  town  lots  and  city  lots  as  separate 
classes,  if  necessary,  for  the  purpose  of  equalization,  and  determine 
a  per  cent,  of  addition  or  reduction  for  such  or  any  of  said  classes 
within  the  respective  townships,  as  between  the  several  townships  or 
other  divisions.  The  board  shall  have  no  power  to  reduce  the  aggre- 
gate valuation  of  all  the  townships  below  the  true  cash  value,  nor  in- 
crease the  same  beyond  the  amount  actually  necessary  for  a  proper  and 
just  equalization.  If  the  board  shall  find  the  aggregate  assessment  is 
too  high  or  too  low,  or  is  generally  so  unequaled  as  to  render  it  im- 
practicable to  equalize  the  same,  it  may  set  aside  the  assessment  of  the 
whole  county,  or  of  such  township  or  townships  therein,  and  order  a 
new  assessment,  with  instructions  to  the  assessors  to  increase  or  diminish 
the  aggregate  assessment  of  their  respective  townships  in  such  amoimt 
as  the  board  may  deem  right  and  just  and  consistent  with  law.  The 
duration  of  the  session  of  the  board  of  review  shall  not  exceed  twenty 
days  in  counties  having  a  population  of  less  than  20,000  according  to 
the  last  preceding  United  States  census;  and  counties  having  a  popu- 
lation of  more  than  20,000  according  to  the  last  preceding  United  States 
census,  the  duration  of  the  session  of  said  board  shall  not  exceed  thirty 
days,  except  in  the  years  for  the  assessment  of  real  estate.  In  years 
for  the  assessment  of  real  estate  the  session  of  the  board  of  review,  in 
counties  having  a  population  of  less  than  20,000  according  to  the  last 
preceding  United  States  census,  shall  not  exceed  thirty  days,  and  in 
counties  having  a  population  of  more  than  20,000  and  less  than  50,000 
according  to  the  last  preceding  United  States  census,  the  duration  of 
the  session  of  said  board  shall  not  exceed  forty  days.  In  counties  hav- 
ing a  population  of  more  than  50,000  according  to  the  last  preceding 
United  States  census,  the  duration  of  the  session  of  said  board  shall 
not  exceed  forty-five  days. 

This  section   amends  section  8533,  Bums'  B.   S.   1901.     See  notes  to  such  secticm. 

Notice  need  not  be  given  to  taxpayers  by  a  county  board  of  review  when  such  board 
increases  or  decreases  the  assessment  of  property  in  a  township,  or  other  subdi- 
vision of  a  county,  for  the  purpose  of  equalizing  assessments.  Hubbard  v.  Goes,  157 
Ind.  485. 

ABTICLE    15.— STATE    TAX    COMMISSIONERS. 

SEC.  SEC. 

8543.       Appeals  from  county  board  of  8550b.     Notice  to  taxpayers,  «ession  of 
review.  county  board. 

8547.      Meetings,   powers,   process,   ex-  8550c.     Hearings,  who  may  appear. 

penses.  8550d.     Increase,  when  may  be  made. 

8550.       Quorum,  sessions,   adjournments.  8550e.     Extension  of  session. 

8550a.     Order  of   business,   notice  to 
auditors. 

8643.    Appeals  from  county  board  of  review. 

County  auditors  have  no  authority  to  state  in  certificates  to  transcripts  on  appeals 
from  county  boards  of  review  to  the  state  tax  commissioners  that  the  county  board 
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overlooked  a-  part  of  the  appellant's  property  in  making  the  assessment.  First  Nat. 
Bank  v.  Isaacs,  161  Ind.  278. 

What  constitutes  a  sufficient  statement  by  the  state  tax  commissioners  as  to  the 
assessment  made  by  such  commissioners  on  an  appeal  from  a  county  board  of  re- 
view.    First  Nat.  Bank  v.  Isaacs,  161  Ind.  278. 

When  the  state  tax  commissioners  fixes  an  assessment  for  taxation  on  an  appeal 
from  a  county  board  of  review  and  such  assessment  is  certified  to  the  county  auditor, 
he  has  no  right  to  disregard  such  assessment  and  make  one  of  his  own.  First  Nat. 
Bank  v.  Isaacs,  161  lAd.  278. 

The  state  tax  commissioners  have  no  authority  on  an  appeal  from  a  county  board 
of  review  to  reassess  property  assessed  in  previous  years  because  of  undervaluation, 
nor  to  assess  property  for  previous  years  because  the  property  was  omitted  for  such 
years,  nor  to  increase  the  current  year  assessment  because  of  omissions  for  previous 
years.     Parkinson  v.  Jasper  Co.  Tel.  Co.  31  App.   135^ 

8547.    Meetings,  powers,  process,  expenses. 

The  state  tax  commissioners  have  power  at  any  meeting  to  correct  errors  in  the 
record  of  proceedings  made  at  any  former  meeting.  First  Nat.  Bank  v.  Isaacs,  161 
Ind.  278. 

It  is  the  duty  of  the  state  tax  commissioners  to  assess  for  taxation  the  property 
of  telephone  companies  that  come  within  the  meaning  of  capital  stock,  and  rule  for 
determining  what  is  capital  stock  and  ascertaining  the  value  thereof.  Parkinson  v. 
Jasper  Co.  Tel.  Co.  31  App.  135. 

8550.    Quorum,  sessions,  adjournments. 

The  act  of  1901,  legalizing  unauthorized  sessions  of  the  state  tax  commissioners 
is  constitutional.     First  Nat.  Bank  v.  Isaacs,  161  Ind.  278. 

[AcU  1905,  p.  105.     In  force  April  15,   1905.] 

8550a.  Order  of  business,  notice  to  auditors. — 1.  That  it  shall  be  the 
duty  of  the  state  board  of  tax  commissioners,  during  the  first  five  days 
of  its  second  session  each  year,  to  consider  the  assessments  of  the  per- 
sonal property  of  the  various  counties  of  the  state,  and  also  the  assess- 
ment of  the  real  estate  of  such  counties  in  the  years  when  it  is  required 
to  equalize  the  same,  determine  the  counties  in  which  the  assessment 
of  the  real  estate  or  personal  property  or  both  appears  to  be  too  low, 
fix  a  day  or  days  in  their  next  succeeding  session  in  the  same  year,  not 
earlier  than  fifteen  days  from  the  expiration  of  said  five  days,  when  it 
will  consider  the  matter  of  the  increase  of  such  assessments,  and  make 
an  order  directing  the  manner  in  which  a  hearing  may  be  had  with 
reference  thereto,  but  said  board  shall  not  at  said  second  session  make 
any  order  for  the  purpose  of  equalizing  such  assessments.  Within  said 
first  five  days  of  said  second  session  the  said  board  shall  certify  to  the 
auditor  of  each  of  such  counties  the  fact  of  the  determination  of  said 
board  to  consider  the  matter  of  increase  of  such  assessments,  stating 
whether  the  increase  to  be  considered  appertains  to  real  or  personal 
property  or  both  and  naming  the  day  on  which  a  hearing  may  be  had. 
Such  certificate  shall  be  accompanied  by  a  copy  of  the  order  directing 
the  manner  in  which  such  hearing  may  be  had. 


Digitized  by 


Google 


§   8550b  TAXATION.  1012 

8550b.  Notice  to  taxpayers,  session  of  cotmty  board. — 2.  It  shall  be 
the  duty  of  the  auditor  of  any  county  receiving  such  certificate  to 
give  the  taxpayers  thereof  immediate  notice  of  the  time,  place  and  ob- 
ject of  such  hearing  by  posting  one  copy  thereof  at  the  door  of  the 
court  house  in  said  county  and  by  one  publication  thereof  in  the  first 
issues  thereafter  of  two  newspapers  of  different  politics,  published  in 
said  county,  if  such  there  be,  one  of  which  shall  be  a  daily  in  counties 
in  which  a  daily  is  published.  Such  auditor  shall  also  call  the  board 
of  county  commissioners  to  meet  in  special  session  on  a  day  to  be  fixed 
by  him  within  five  days  of  the  receipt  of  such  certificate,  unless  it 
shall  be  in  regular  session  within  that  time,  at  which  regular  or  special 
meeting  such  board  shall  take  such  steps  as  it  may  deem  proper  and 
expedient  to  protect  the  interest  of  the  taxpayers  at  such  hearing  and 
prevent  an  unjust  and  inequitable  increase  in  the  assessment  of  the 
property  of  such  county. 

8550c.  Hearings — ^Who  may  appear. — 3.  At  the  time  fixed  for  such 
hearing  any  representative  of  the  board  of  county  commissioners  of 
any  county  and  any  taxpayer  of  any  county  to  be  affected  by  any  pro- 
posed increase  of  assessment  may  appear  in  person  or  by  attorney  and 
be  heard  with  reference  thereto. 

8550d.  Increase— When  may  be  made. — 4.  After  the  hearings  here- 
inbefore provided  have  been  concluded  such  board  shall  proceed  to 
equalize  the  assessments  of  property  in  the  various  counties  of  the  state 
as  by  law  provided,  but  no  increase  of  any  assessment  of  either  the  real 
or  personal  property  of  any  county  shall  be  made  where  notice  has  not 
been  given  as  herein  provided.  In  determining  what,  if  any,  increase 
in  assessment  shall  be  made  such  board  shall  take  into  account  the 
valuation  of  similar  property  in  other  counties  and  shall  as  far  as  prac- 
ticable make  the  valuation  uniform. 

8550e.  Extension  of  session. — 5.  For  the  purpose  of  hearing  and  de- 
termining the  matter  of  such  proposed  increase  in  assessments  the  third 
or  last  regular  session  of  the  state  board  of  tax  commissioners  may  be 
extended  such  length  of  time  as  its  business  may  require  not  exceeding 
ten  days. 


ARTICLE  16.— DUTIES  OF  COUNTY  AUDITOR. 

SBO. 

8560.     Assessing  omitted  property,  notice. 

8560.    Assessing  omitted  property,  notice. 

County  officers  are  not  required  by  law  to  hunt  for  property  that  has  not  heat 
assessed  for  taxation,  and  county  boards  may  employ  persons  to  search  for  and  dis- 
cover such  property.     Fleener  v.  Litsey,  30  App.  399. 

In  the  assessment  of  personal  property  for  taxation  as  omitted  property,  no  spedfte 
description  of  the  property  need  be  given.     Brunson  v.  Starbudc,  32  App.  457. 
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ARTICLE   17.— DUTIES  OF  CX3UNTY  TREASURER. 

8EC.  SEO. 

8569.      Attendance  at  office.  8570b.    Judgment,  interest. 

8570a.     Delinquency,   interest.  8571.       Delinquent  taxes,  list,   collection. 

[Acts  1903,  p.  49.     In  force  AprU  23,  1903.] 

8669.  Attendance  at  office. — 151.  Said  treasurer  shall  attend  at  his 
office  at  the  seat  of  justice,  in  person  or  by  deputy,  for  the  purpose  of 
collecting  the  taxes  charged  on  said  duplicate,  until  the  first  Monday 
of  May  next  thereafter.     (See  section  152.) 

This  section  amends  section  8569,  Bums'  R.  8.  1901. 

[Acts  1903,  p.  90.    In  force  February  26,  1903.] 

8570a.  DeUnquency,  interest. — 1.  That  any  and  all  taxes  levied  on 
belialf  of  the  state,  or  of  any  county,  township,  town  or  city  in  the 
state,  which  were  unpaid,  and  delinquent,  on  the  first  day  of  January, 
1903,  or  which  shall  hereafter  be  unpaid  on  the  first  day  of  January 
of  any  year,  after  two  years  from  the  beginning  of  such  delinquency, 
shall  bear  interest  at  the  rate  of  six  per  centum  per  annum  from  the 
first  day  of  January  of  any  such  year,  until  paid,  and  that  such  in- 
terest shall  be  collected  by  the  treasurer  and  covered  into  the  treasury 
of  the  respective  counties,  and  of  the  respective  towns  and  cities  of 
the  state,  in  addition  to  the  penalties  upon  delinquent  taxes  now  pro- 
vided by  law. 

8670b.  Judgment,  interest. — 2.  That  this  act  shall  apply  to  any  and 
all  taxes  which  are  now  merged  in  judgment,  or  which  shall  hereafter 
be  merged  in  judgment,  in  behalf  of  the  state  or  of  any  county,  town- 
ship, town  or  city  in  the  state. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8571.  Delinquent  taxes,  list,  collection. — 153.  After  the  first  Monday 
of  May  the  treasurer  shall  cause  a  list  to  be  made  of  the  delinquents, 
with  the  amount  due  from  each,  and  with  a  separate  column  headed 
** return,"  which  list  shall  be  certified  to  be  correct  by  the  county  au- 
"ditor,  and  shall  then  proceed  with  such  list,  which,  when  so  certified, 
shall  be  sufficient  authority,  and  have  the  same  force  and  effect  as  an 
execution,  to  call,  either  in  person  or  by  deputy,  upon  every  person 
named  in  the  duplicate  who  is  a  delinquent,  and  who  resides  in  the 
county,  and  he  shall  make  a  demand  for  the  amount  of  such  delinquent 
taxes,  and  the  penalty  thereon,  of  each  resident  delinquent,  and  if  the 
taxes  and  penalty  are  not  paid  on  such  demand  he  shall  proceed  imme- 
diately to  levy  upon  sufficient  personal  property  of  such  delinquent 
to  pay  such  taxes,  penalty  and  the  costs  of  sale,  and  to  sell  the  same 
in  the  manner  and  at  the  place  hereinafter  provided.  In  case  such  de- 
linquent tax  and  penalty  is  paid  upon  demand,  such  treasurer  shall 
charge  and  receive  from  such  delinquent,  in  addition  to  the  taxes  and 
penalty,  the  sum  of  fifty  cents,  and  lyhere  a  levy  is  made  he  shall  charge 
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and  receive,  in  addition  to  his  other  costs,  the  sum  of  seventy-five  cents 
for  such  demand.  When  he  can  find  no  personal  property  of  such  de- 
linquent within  the  county  upon  which  to  levy,  after  diligent  search 
therefor,  he  shall  make,  opposite  the  name  of  said  person  on  said  list 
in  the  column  marked  ** return,*'  a  special  return,  setting  forth  the  fact 
that  he  had  made  diligent  search  in  the  county  for  personal  property 
of  such  delinquent,  and  was  unable  to  find  any  upon  which  to  levy  for 
the  payment  of  the  taxes  due  thereon,  which  return  shall  be  prima 
facie  evidence  of  the  facts  therein  recited;  and  the  treasurer  shall  if 
he  have  reason  to  believe  that  such  delinquent  have  money,  effects,  or 
other  property  in  his  possession  or  on  deposit  that  can  be  reached  by 
any  remedy  known  to  the  law,  make  known  such  facts  to  the  prosecuting 
attorney,  who  shall  cause  such  proceedings  to  be  brought  as  will  secure 
the  payment  of  such  delinquency  and  for  his  services  in  so  doing  shall 
receive  ten  per  cent,  of  such  money  so  collected  and  a  docket  fee  of 
ten  dollars,  to  be  taxed  as  costs  in  such  action  and  paid  out  of  moneys 
so  collected. 
This  section  amends   section  8.571,   Bums'   R.   S.    1901.     See   notes   to   such   section. 

ARTICLK  20.— PERSONS  REMOVED  AND  FIDUCIARIES. 

SEC. 

8587,     Fiduciaries  must  pay  taxes. 

8587.    Fiduciaries  must  pay  taxes. 

When  a  county  treasurer  presents  to  the  circuit  court  a  statement  that  there  are 
taxes  against  the  estate  of  a  decedent  due  and  unpaid,  it  is  not  necessary  to  show 
how  the  assessments  came  on  the  tax  duplicate.     Brunson  v.  Starbuck,  32  App.  457. 

ARTICLE   '21.— LIEN   OF  TAXES.   PAYMENT. 

SEC.  SEC. 

8590.  Lien  perpetual.  8595.     Lienholder  may  pay  and  keep 

8591.  All  property  liable  for  tax.  lien. 

[Acts  1903,  p.  49.     In  force  April  23,   1903.] 

8590.  Lien  perpetual.— 172.  The  lien  of  the  state  for  all  taxes  for 
state,  county,  school,  road  or  township  purposes,  shall  attach  on  all 
real  estate,  on  the  first  day  of  March  annually,  and  such  lien  shall  be 
perpetual  for  all  taxes  due  from  the  owner  thereof,  which  have  hereto- 
fore accrued  or  shall  hereafter  accrue,  with  the  interest  and  penalties 
in  each  case  until  payment;  which  lien  shall  in  no  wise  be  affected 
or  destroyed  by  any  sale  or  transfer  of  any  such  real  estate. 

This   section   amends   section   8590,  Bums*  R.   S.    1901.     See  notes   to  such  aection. 

8591.  All  property  Uable  for  tax. — 173.  All  the  property,  both  real 
and  personal,  situated  in  any  county,  shall  be  liable  for  the  payment 
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of  all  taxes,  penalties,  interest  and  costs  charged  to  the  owner  thereof 
in  such  county,  and  no  partial  payment  of  any  such  taxes,  penalties, 
interest  or  costs  shall  discharge  or  release  any  part  or  portion  of  such 
property  until  the  whole  is  paid;  which  lien  shall  in  nowise  be  affected 
or  destroyed  by  any  sale  or  transfer  of  any  such  personal  property,  and 
shall  attach  on  the  first  day  of  March,  annually,  for  the  taxes  of  such 
year. 

This  section   amends   section  8591,  Burns*  R.   S.    1901.     See  notes   to  such  section. 

8596.    Lien-holder  may  pay  and  keep  lien. 

if  a  mortgagee  of  land  holds  a  lien  on  the  land  for  taxes  paid,  and  he  forecloses 
his  mortgage  without  setting  up  his  tax  lien,  he  can  not  afterwards  enforce  such 
lien  on  the  land  as  against  a  purchaser  under  the  foreclosure  decree.  Dixon  v.  Eiken- 
berry,   161  Ind.  311. 

The  holder  of  a  certificate  of  sale  of  land  executed  by  sheriff,  can  not  during  the 
year  allowed  for  redemption  pay  the  taxes  on  the  land  and  obtain  a  lien  for  the 
amount  paid.     Government  Inst.  v.  Richards,  32  App.  24. 

ARTICLE  23.— SALE  OF  REALTY. 

SEC.  SEC. 

8601.       Delinquent   list,   certificate.  8603b.     Kedempion  from  sale. 

8603a.     Sale  to  highest  bidder,  when.  8603c.     Deed,  limitation,  lien  released. 

8601.    Delinquent  list,  certificate. 

If  land  advertised  for  sale  for  delinquent  taxes  is  not  described  in  the  notice 
the  same  as  it  appears  on  the  tax  duplicate,  the  sale  will  be  ineffective  to  convey 
title.     Brown  v.  Reeves,  31  App.  517. 

[Acts  1903,  p.  230.     In  force  April  23,  1903.] 

8603a.  Sale  to  highest  bidder,  when. — 1.  That  whenever  any  lands 
have  been  or  shall  hereafter  be  offered  for  sale  for  delinquent  taxes, 
interest  and  penalty  by  the  treasurer  of  the  proper  county  for  any 
two  successive  years  and  no  person  shall  have  bid  therefor  a  sum 
equal  to  the  delinquent  taxes  thereon,  interest  and  penalty  provided  by 
law,  then  such  county  treasurer  shall  at  the  next  regular  tax  sale  of 
lands  for  delinquent  taxes  in  the  year  1904,  sell  the  same  to  the  highest 
bidder,  and  the  purchaser  thereof  shall  acquire  thereby  the  same  interest 
therein  as  is  acquired  by  purchasers  of  other  lands  at  such  delinquent 
tax  sales. 

8603b.  Redemption  from  sale. — 2.  Such  lands  may  be  redeemed  from 
such  sale  upon  the  same  terms  and  conditions  as  other  lands  may  be 
redeemed  from  delinquent  tax  sales,  as  now  provided  by  law;  but  in 
the  event  of  the  redemption  of  any  land  from  any  sale  made  under 
the  provisions  of  this  act,  the  land  so  redeemed  shall  be  liable  to  resale 
by  such  county  treasurer  at  the  next  or  any  subsequent  tax  sale  of 
lands  for  delinquent  taxes  for  all  delinquent  taxes,  penalty,  interest 
and  costs  not  paid  by  such  sale. 
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8603c.  Deed,  limitation,  lien  released. — 3.  In  all  cases  where  lands 
have  been  or  may  hereafter  be  sold  for  delinquent  taxes,  penalty,  in- 
terest and  costs  and  a  certificate  of  purchase  has  been  or  may  here- 
after be  issued,  as  is  now  provided  by  law,  it  is  hereby  made  the  duty 
of  such  purchaser,  his  heirs  or  assigns,  to  cause  a  deed  to  be  executed 
and  placed  on  record  in  the  proper  county  within  four  (4)  years  from 
the  date  of  said  sale :  Provided,  That  on  failure  of  said  purchaser,  his 
heirs  or  assigns  so  to  do,  then  and  in  that  case  the  amount  due  such 
purchaser  shall  cease  to  be  a  lien  on  said  lands  so  purchased  as  herein 
provided  and  as  is  now  provided  by  law. 

ARTICLE  25.— CONVEYANCE  OF  REALTY. 

SEC.  SEC. 

8624.    Form  of  deed,  attestation.  8632.    Lien  of  state,  transfer  to  pnr- 

chaaer. 

8624.    Form  of  deed,  attestation. 

Tax  deeds  must  be  attested  by  the  county  treasurer  in  order  that  the  purchaser 
will  obtain  title  to  the  land  sold.  Armstrong  y.  Hufty,  156  Ltid.  606;  Essex  t. 
Meyers,  27  App.  639. 

Sufficiency  of  the  description  of  lands  in  deeds  for  lands  sold  for  taxes.  Ann* 
strong  V.  Hufty,  156  Ind.  606;  Brown  v.  Reeves,  31  App.  517. 

Tax  deeds  being  only  prima  facie  evidence  of  title,  persons  against  whom  sn^ 
deeds  are  introduced  in  evidence  may  prove  facts  which  will  render  the  deeds  in- 
effective to  convey  title.     Skelton  v.  Sharp,  161  Ind.  383. 


lien  of  state,  transfer  to  purchaser. 

If  a  tax  deed  does  not  convey  title  to  the  land  sold  because  of  irregularities  in 
the  assessment  and  sale,  or  other  defects,  the  purchaser  will  obtain  a  lien  on  the 
land  for  the  taxes,  interest  and  penalty  legally  due  at  the  time  of  the  sale.  Brova 
V.  Reeves,  31  App.  517. 

ARTICLE  26.— TAX  TITLES. 

SEC.  8B0. 

8639.     Proof  required  to  defeat  title.  8642.    Tax  not  invalid  for  want  of  form. 

8639.    Proof  required  to  defeat  title. 

It  is  intended  by  section  8639,  Bums*  R.  S.  1901,  to  prescribe  the  grounds  thit 
would  defeat  a  tax  deed  both  as  a  conveyance  and  as  a  lien.  Skelton  t.  Sharp,  161 
Ind.   383. 

8642.    Tax  not  invalid  for  want  of  form. 

It  is  presumed  that  taxes  against  property  was  legally  assessed  until  the  oontrarr 
is  shown.    Brunson  v.  Starbuck,  32  App.  457. 
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ARTICLE  27.— TREASURERS'  SETTLEMENTS  AND  DEFAULTS. 

SEC. 

8644.    Settlements  with  county  auditor. 

[Acts  1903,  p.  49.     In  force  April  23,  1903.] 

8644.  Settlements  with  county  auditor. — ^226.  The  county  auditor 
and  treasurer  shall  attend  at  the  office  of  said  auditor  on  the  first 
Monday  in  May  annually,  and  the  treasurer  shall  then  and  there  make 
a  statement  with  the  auditor  for  the  amount  of  taxes  for  which  such 
treasurer  is  to  stand  charged,  as  follows: 

First  The  auditor  shall,  in  a  column  or  columns,  for  the  purpose, 
opposite  the  name  and  description  on  the  right  hand  of  the  duplicate, 
in  the  hands  of  the  auditor  and  treasurer,  extend  a  list  of  all  such  taxes 
as  the  treasurer  shall  have  been  unable  to  collect. 

Second.  The  treasurer  under  oath,  to  be  administered  by  the  au- 
ditor, shall  certify  in  such  duplicate  to  the  correctness  of  such  list,  set- 
ting out  in  words  and  in  figures  the  amount  thereof. 

Third.  The  treasurer  shall  immediately  proceed  to  collect  the  same 
in  the  manner  provided  by  law. 

Fourth.  After  deducting  the  amount  of  taxes  so  returned  delinquent, 
and  the  collection  fees  allowed  the  treasurer  from  the  several  taxes 
charged  on  the  duplicate,  in  a  just  and  ratable  proportion,  the  treasurer 
shall  be  held  liable  for  the  balance. 

Fifth.  The  auditor  shall  certify  in  such  manner  as  the  auditor  of 
state  shall  direct  the  balance  due  for  all  state  purposes,  and  the  balance 
due  for  county  or  other  local  purposes,  which  certificate  he  shall  de- 
liver to  the  treasurer,  who  shall  deliver  the  same  to  the  auditor  of  state 
at  the  time  he  makes  settlement  with  him.  The  said  treasurer  shall  also, 
on  the  first  Monday  in  November,  make  settlement  with  the  county 
auditor  for  the  amount  of  all  the  tax  and  delinquent  tax  for  which  said 
treasurer  is  to  stand  charged ;  said  settlement,  in  all  respects,  to  be  made 
and  certified  in  such  manner  as  the  auditor  of  state  shall  direct,  and 
it  shall  be  the  duty  of  the  county  auditor  to  forward  a  certified  copy 
of  such  settlement  forthwith  to  the  auditor  of  state. 

This  section  amends  section  8644,  Bums'  R.  S.   1901.     See  notes  to  such  section. 

ARTICLE  28.— GENERAL  PROVISIONS. 

SEC.  ^  SEO. 

8660a.    Three  years  delinquent,   fore-  8660c.    Certified  records  as  evidence. 

closure.  8660d.    Joint  action. 

8660h.    Decree,  proceeds  of  sale. 

[Acts  1905,  p.  426.    In  force  April  16,  1905.] 

8660a.  Three  years  delinquent,  foreclosure. — 1.  That  the  county 
treasurer  between  the  first  day  of  December  and  the  thirty-first  day  of 
December,  each  year,  shall  make  out  a  list  of  all  the  lands  and  town 
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and  city  lots  which  have  been  offered  for  sale  for  three  years  suc- 
cessively, upon  which  no  person  shall  have  bid  therefor  a  sum  equal  to 
the  delinquent  taxes  thereon,  interest  and  penalty  provided  by  law.  In 
such  list  he  shall  give  the  names  of  the  persons  to  whom  said  lands 
or  lots  are  assessed  for  taxation,  if  known,  or  if  unknown,  as  they  ap- 
pear upon  the  tax  duplicate;  the  aggregate  amount  of  the  taxes,  pen- 
alty, interest  and  costs  due  thereon,  and  a  description  of  the  lands  or 
lots  upon  which  the  said  taxes  are  assessed.  Such  description  shall 
be  sufficient  if  made  in  the  manner  that  lands  may  be  assessed  for 
taxes.  If  he  finds  the  description  on  the  tax  duplicate  of  the  delinquent 
lands  imperfect,  he  shall  cause  the  same  to  be  corrected  and  amended 
at  any  time  by  the  county  auditor.  The  county  auditor  shall  certify 
under  his  hand  and  seal  of  office  that  such  a  list  is  a  triie,  correct  and 
complete  list  of  the  lands  and  lots  in  the  county  remaining  unsold 
for  taxation,  and  the  same  shall  be  delivered  by  the  treasurer  to  the 
prosecuting  attorney  of  said  county  with  an  order  to  him  to  proceed 
to  enforce  the  lien  of  the  State  of  Indiana  for  such  taxes,  penalty, 
interest  and  costs  upon  said  lands  or  lots.  It  shall  be  the  duty  of  the 
prosecuting  attorney  to  thereupon  immediately  bring  an  action  in  the 
circuit  court  of  the  county  in  which  such  lands  or  lots  are  situated, 
in  the  name  of  the  State  of  Indiana  on  the  relation  of  the  prosecuting 
attorney,  against  the  owners  of  said  lands,  making  parties  thereto 
all  persons  who  claim  to  have  any  interest  in  said  lands  or  lots,  or 
who  appear  by  the  public  records  of  the  county  to  have  judgment  liens, 
mortgage  liens,  or  other  liens  of  record  upon  said  lands  or  lots,  requir- 
ing them  to  assert  said  liens  or  claims  in  said  suit.  Before  bringing 
such  action,  he  shall  ascertain,  if  the  same  can  be  done,  the  names  and 
residences  of  the  owners  of  such  lands  or  lots,  and  shall  make  them 
parties  to  said  suit.  Whenever  it  shall  appear  that  there  are  any  tax^ 
due  upon  any  of  said  lands  or  lots  in  favor  of  any  city  or  town,  the 
said  city  or  town  shall  also  be  made  a  party  defendant  to  said  action 
and  be  recpiired  to  set  up  their  claim.  In  such  case  it  shall  be  the  duty 
of  the  city  attorney,  or  attorney  for  such  town  to  appear  to  said  action 
and  set  up  the  claim  of  said  city  or  town  for  taxes,  and  he  shall  be 
allowed  for  his  services  therein  a  docket  fee  of  five  dollars,  and  ten 
per  cent,  of  the  amount  recovered  in  addition  thereto  as  a  fee  for  his 
services,  which  shall  be  taxed  as  costs.  Process  shall  be  issued  and 
served,  and  publication  made  in  the  case  of  non-resident  defendants, 
and  all  the  proceedings  conducted  in  the  same  manner  as  ordinary 
civil  suits  to  foreclose  mortgages  are  conducted,  and  the  judgment  ob- 
tained upon  the  lien  for  such  taxes,  penalty,  interest,  costs  and  charges, 
shall  have  priority  over  all  other  liens  upon  said  lands  or  lots;  and 
next  in  order  of  priority  shall  be  a  judgment  obtained  for  the  taxes, 
penalty,  interest  and  cost  due  for  municipal  purposes  of  the  city  or  town 
in  which  such  real  estate  is  situated,  and  such  liens  shall  in  no  wise 
be  affected  or  destroyed  by  any  sale  or  conveyance  of  such  lands  or  lots, 
or  by  any  misnomer  upon  the  tax  books  or  assessment  books  of  the 
owntM*  of  such  lands  or  lots. 
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8660b.  Decree— Proceeds  of  sale. — 2.  The  decree  in  such  suit  shall 
provide  that  the  property  be  sold  by  the  sheriff  as  other  lands  are  sold 
on  execution,  at  the  courthouse  door  of  the  proper  county,  to  the  highest 
bidder,  for  cash.  The  judgment  as  to  the  lien  for  taxes,  penalty,  in- 
terest and  costs,  shall  be  without  any  relief  whatever  from  valuation  or 
appraisement  laws,  and  without  stay  of  execution.  The  proceeds  of 
such  s^le  shall  be  applied:  First,  to  the  payment  of  costs  of  the  suit. 
Second,  to  the  payment  of  the  judgment  for  taxes,  penalty  and  in- 
terest, payable  to  the  county  treasurer.  Third,  to  the  payment  of  the 
taxes,  penalty  and  interest  due  and  payable  to  the  city  or  town,  and 
the  residue  shall  be  apportioned  in  such  manner  as  the  court  may 
direct,  according  to  the  rights  of  the  parties  to  such  action.  In  cases 
where  there  are  no  lien  claims  or  conflicting  claims  of  ownership,  the 
court  shall  direct  that  the  surplus,  if  any,  shall  be  paid  into  the  treas- 
urer's office  of  the  county,  for  the  use  of  the  owners  of  such  lands  and 
lots.  A  docket  fee  of  ten  dollars,  and  ten  per  cent,  of  the  amount  re- 
covered by  the  relator,  shall  in  each  case  be  allowed  to  the  prosecuting 
attorney  in  the  foreclosure  of  any  tax  lien,  and  shall  be  entered  and 
charged  as  costs  on  the  judgment  against  such  lands  or  lots  when  such 
judgment  is  obtained  and  collected  a«  other  costs. 

8660c.  Certified  records  as  evidence. — 3.  In  such  actions,  and  in  all 
other  actions  relating  to  the  same  subject  matter,  and  for  the  purpose 
of  evidence  or  authentication,  the  records  made  by  the  county  auditor 
or  the  county  treasurer,  the  city  comptroller  and  city  treasurer,  or  the 
treasurer  of  any  town  respecting  delinquent  lots  or  lands,  the  manner 
of  advertising  the  sales  thereof,  the  sales  made  of  the  same,  the  con- 
veyances thereof  executed,  and  all  copies  of  such  records,  and  also  any 
other  papers  or  documents  or  records  required  by  the  laws  relating 
to  taxation,  to  be  made  and  duly  certified  to  be  such  by  the  proper 
county  or  town  officer,  under  his  hand  and  seal  of  office,  shall  be  re- 
ceived as  prima  facie  evidence  of  the  facts  contained  therein. 

8660d.  Joint  action. — 4.  Where  there  are  several  parcels  of  land 
or  lots  belong[ing]  to  the  same  person  or  persons,  and  which  have  been 
offered  for  sale  for  the  nonpayment  of  taxes  for  three  years  successively, 
and  upon  which  no  person  shall  have  bid  therefor  a  sum  equal  to  the 
delinquent  taxes  thereon,  and  interest  and  penalty  provided  by  law, 
all  of  such  lots  and  lands  shall  be  included  in  one  action. 
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CHAPTER     109. 

TRADE-IVIARKS. 
Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constmed  since  1901. 

SEC.  SEC. 

8680b.     Unlawful  use  of  bottles,   pen-  8680f.  Unlawful   possession. 

alty.  8680g.  Search  warrant,  arrest. 

8680d.    Bottles  stamped  with  trade  8680h.  Filling  or  sale  of  botUee,  pen- 
mark,  protection.  alty. 

8680e.    Ownership,  agreement  to  return.  8680i.  Officer,   prosecution,  evidence, 

8680b.    Unlawful  use  of  bottles,  penalty. 

Necessary  allegations  in  an  indictment  charging  the  unlawful  purchase  and  use 
of  bottles  that  are  protected  by  the  trade-mark  statute.  State  v.  Bamett,  159  Ind. 
432. 

[Acts  1903,  p.  282.     In  force  April  23,  1903.] 

8680d.  Bottles  stamped  with  trade  mark,  protection. — 1.  That  any 
person,  company,  firm,  corporation  or  association,  foreign  or  domestic, 
engaged  in  the  business  of  manufacturing  or  vending  anything  sold  in 
bottles,  syphons,  cans,  kegs,  barrels,  hogsheads  or  other  enclosures  made 
of  glass,  metal  or  wood,  upon  which  his,  their  or  its  initials,  name  or 
names,  mark  or  marks,  trademark  or  trademarks,  shall  be  respectively 
impressed,  stamped,  marked  or  blown,  for  the  purpose  of  protecting  the 
ownership  of  such  bottles,  syphons,  cans,  kegs,  barrels,  hogsheads  or 
other  enclosures  made  of  glass,  metal  or  wood,  may  file  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  in  which  is  situated  the 
principal  office  or  place  of  business  of  such  person,  company,  firm^  cor- 
poration or  association,  or  of  any  county  where  such  person,  company, 
firm,  corporation  or  association  has  an  established  agency  or  office  for 
the  purpose  of  carrying  on  his,  their  or  its  business  as  aforesaid,  a  writ- 
ten description  of  the  initials,  name  or  names,  mark  or  marks,  trade- 
mark or  trademarks  impressed,  stamped,  marked  or  blown  upon  the  bot- 
tles, syphons,  cans,  kegs,  barrels,  hogsheads  or  other  enclosures  made 
of  glass,  metal  or  wood,  used  by  such  person,  company,  firm,  corporation 
or  association  in  the  business  of  manufacturing  or  vending.  Such  descrip* 
tion  must  be  recorded  in  said  clerk's  office  in  a  book  provided  therefor 
and  the  clerk  shall  receive  the  sum  of  one  dollar  for  recording  the  same. 
The  clerk  must  cause  a  certified  copy  of  such  description  to  be  published 
for  not  less  than  two  weeks  successively  once  each  week  in  a  daily  or 
weekly  newspaper  of  general  circulation  published  in  the  county  where 
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said  description  is  recorded,  or  if  none  such  is  published,  then  in  a  daily 
or  weekly  newspaper  of  general  circulation  nearest  to  said  county,  and 
an  aflSdavit  of  the  publisher  or  his  principal  foreman,  stating  the  facts 
of  such  publication,  shall  be  sufficient  proof  of  such  publication  in  any 
court  of  this  state.  Such  description  must  also  be  filed  in  the  office  of  the 
secretary  of  state  and  be  by  him  recorded,  and  such  secretary  shall  re- 
ceive a  fee  of  two  dollars  for  such  recording. 

This  act  probably  repeals  sections  86t8  to  8680c,  Burns'  R.  S.  1901,  being  the  act 
of  1897  on  the  subject  of  protection  of  trade  mark  bottles. 

8680e.  Ownership,  agreement  to  return. — 2.  Whenever  any  such  per- 
son, company,  firm,  corporation  or  association  shall  have  complied  with 
the  provisions  of  the  foregoing  section,  all  bottles,  syphons,  cans,  kegs, 
barrels,  hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood,  used 
by  him,  them  or  it,  in  any  of  the  different  branches  of  business  set  forth 
in  said  section,  which  they  have  had  blown  into  the  body  of  them,  or  upon 
which  have  been  impressed,  stamped  or  marked  the  initials,  name  or 
names,  trademark  or  trademarks  of  such  person,  company,  firm,  corpora- 
tion or  association,  shall  remain  the  property  of  such  person,  company, 
firm,  corporation  or  association,  although  such  bottles,  syphons,  cans, 
kegs,  barrels,  hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood, 
may  come  into  the  possession  of  any  other  person,  company,  firm,  cor- 
poration or  association :  Provided,  Such  bottles,  syphons,  cans,  kegs,  bar- 
rels, hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood,  have 
not  been  sold  by  such  person,  company,  firm,  corporation  or  association 
claiming  the  protection  of  this  act.  The  requiring,  taking  or  accepting 
by  the  person,  company,  firm,  corporation  or  association  which  avail 
themselves  of  the  provisions  of  this  act  of  any  deposit  of  money  or  security 
of  any  kind  for  the  return  of  such  bottles,  syphons,  cans,  kegs,  barrels, 
hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood,  or  the  enter- 
ing into  an  agreement  for  the  return  of  such  bottles,  syphons,  cans,  kegs, 
barrels,  hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood, 
or  the  payment  of  an  equivalent  if  not  returned,  shall  not  be  deemed  to 
be  nor  constitute  a  sale  of  such  bottles,  syphons,  cans,  kegs,  barrels, 
hogsheads  or  other  enclosures  made  of  glass,  metal  or  wood,  either  op- 
tional, conditional  or  otherwise,  nor  deprive  such  person,  company,  firm, 
corporation  or  association  of  their  ownership  in  or  title  to  such  bottles, 
syphons,  cans,  kegs,  barrels,  hogsheads  or  other  enclosures  made  of  glass, 
metal  or  wood. 

8680f.  Unlawful  possession. — 3.  Possession  of  any  bottle  or  bottles, 
syphon  or  syphons,  can  or  cans,  keg  or  kegs,  barrel  or  barrels,  hogshead 
or  hogsheads,  or  other  enclosure  or  enclosures  made  of  glass,  metal  or 
wood,  by  any  person,  persons,  firm,  company,  corporation  or  association, 
other  than  such  person,  company,  firm,  corporation  or  association  that  has 
complied  with  section  one  of  this  act  as  therein  provided,  shall  be  deemed 
to  be  prima  facie  evidence  of  an  intention  to  unlawfully  fill  or  cause  to  be 
filled,  sell  or  cause  to  be  sold,  buy  or  cause  to  be  bought,  dispose  of  or 
cause  to  be  disposed  of,  traffic  in  or  cause  to  be  trafficked  in,  wantonly  de- 
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stroy  or  cause  to  be  wantonly  destroyed,  the  bottle  or  bottles,  syphon  or 
syphons,  can  or  cans,  keg  or  kegs,  barrel  or  barrels,  hogshead  or  hogsheads, 
or  other  enclosures  made  of  glass,  metal  or  wood,  so  held  in  possession,  mi- 
less  such  possession  was  obtained  with  the  written  consent,  or  such  bottles, 
syphons,  cans,  kegs,  barrels,  hogsheads  or  other  enclosures  were  pur- 
chased from  the  person,  company,  firm,  corporation  or  association  that 
has  complied  with  the  provisions  of  section  one  of  this  act,  and  that  was 
the  original  owner  of  said  bottles,  syphons,  cans,  kegs,  barrels,  hogs- 
heads or  other  enclosures  made  of  glass,  metal  or  wood. 

8680g.  Search  warrant,  arrest. — 4.  In  case  the  prosecuting  attorney 
of  any  county  in  this  state,  upon  affidavit  duly  made,  or  in  case  any  per- 
son, company,  firm,  corporation  or  association  that  has  complied  with 
section  one  of  this  act  shall,  in  person  or  by  agent  or  attorney,  make  oath 
in  writing  before  any  justice  of  the  peace  or  police  judge  that  such  affiant 
had  reason  to  believe  and  does  believe  that  any  person,  firm,  company, 
corporation  or  association  that  is  a  manufacturer  or  vender  of  anything 
sold  in  bottles,  syphons,  cans,  kegs,  barrels,  hogsheads  or  other  enclo- 
sures made  of  glass,  metal  or  wood,  has  in  his,  her,  their  or  its  unlawful 
possession,  or  in  the  unlawful  possession  of  others  for  his,  her,  their 
or  its  use  or  benefit,  or  that  any  junk  dealer  or  dealers,  dealer  in  second- 
hand goods,  dealer  in  bottles,  or  any  other  buyer  and  seller  of  goods, 
whether  person,  company,  firm,  corporation  or  association,  has  in  his. 
her,  their  or  its  unlawful  possession,  or  has  concealed  or  secreted  in, 
about,  or  upon  his,  her,  their  or  its  premises  or  place  of  business,  any  bot- 
tle or  bottles,  syphon  or  syphons,  can  or  cans,  keg  or  kegs,  barrel  or 
barrels,  hogshead  or  hogsheads  or  other  enclosure  or  enclosures  made  of 
glass,  metal  or  wood,  protected  by  this  act  and  owned  by  the  person, 
company,  firm,  corporation  or  association  making  such  affidavit  or  pro- 
curing the  same  to  be  made  by  his,  her,  their  or  its  agent  or  attorney, 
the  said  justice  of  the  peace  or  police  judge  shall  issue  his  search  war- 
rant, and  cause  the  premises  designated  as  the  place  where  such  unlaw- 
ful possession  is  retained  pr  concealment  or  secretion  made  to  be  searched 
as  in  other  cases  where  search  warrants  are  issued  as  now  provided  by 
law,  and  in  case  any  bottle  or  bottles,  syphon  or  syphons,  can  or  cans, 
keg  or  kegs,  barrel  or  barrels,  hogshead  or  hogsheads  or  other  enclosure 
or  enclosures  made  of  glass,  metal  or  wood,  coming  within  the  purview 
of  this  act  and  protected  thereby,  as  set  forth  in  section  one  thereof, 
shall  be  found  in,  or  upon,  or  about  the  premises  or  place  of  business 
so  designated,  the  officer  executing  such  search  warrant  shall  thereupon 
seize  such  bottle  or  bottles,  syphon  or  syphons,  can  or  cans,  keg  or  kegs, 
barrel  or  barrels,  hogshead  or  hogsheads  or  other  enclosure  or  enclosures 
made  of  glass,  metal  or  wood,  and  shall  arrest  such  person  or  persons 
named  in  such  warrant  and  bring  him,  her  or  them  before  the  justice 
or  police  judge  who  issued  such  warrant,  who  shall  hear  and  determine 
such  ease,  and.  if  the  accused  is  found  guilty,  he,  she  or  they  shall  be 
fined  as  provided  in  section  five  of  this  act.  In  case  such  bottle  or  bot- 
tles, syphon  or  syphons,  can  or  cans,  keg  or  kegs,  barrel  or  barrels, 
hogshead  or  hogsheads  or  other  enclosure  or  enclosures  made  of  glass. 
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metal  or  wood  are  found  in  the  unlawful  possession  of  or  secreted  or 
concealed  in,  upon  or  about  the  premises  of  any  person  or  persons,  compa- 
ny, corporation  or  association,  the  officer  serving  such  search  warrant  shall 
arrest  such  person  or  persons  or  any  member  of  such  company,  firm, 
corporation  or  association  designated  in  the  affidavit  for  search  war- 
rant as  the  person  or  persons  under  whose  supervision  or  under  whose 
control  or  management,  or  with  whose  knowledge  such  bottle  or  bottles, 
syphon  or  syphons,  can  or  cans,  keg  or  kegs,  barrel  or  barrels,  hogshead 
or  hogsheads  or  other  enclosure  or  enclosures  made  of  glass,  metal  or 
wood,  were  retained  in  the  unlawful  possession  of  or  secreted  or  con- 
cealed by  such  person,  persons,  company,  firm,  corporation  or  asso- 
ciation or  persons  acting  for  them,  and  bring  him,  her  or  them  before 
said  justice  of  the  peace  or  police  judge  to  be  tried  for  the  misdemeanor 
described  in  the  next  section  of  this  act. 

8680h.  Filling  or  sale  of  bottles,  penalty.— 5.  It  is  hereby  declared 
to  be  unlawful  hereafter  for  any  person,  persons,  company,  firm,  corpora- 
tion or  association,  without  the  written  consent  of  the  owner  or  owners 
thereof,  to  fill  or  cause  to  be  filled  any  bottle  or  bottles,  syphon  or  syphons, 
can  or  cans,  keg  or  kegs,  barrel  or  barrels,  hogshead  or  hogsheads  or  other 
enclosure  or  enclosures  miade  of  glass,  metal  or  wood,  belonging  to 
or  owned  by  any  person,  company,  firm,  corporation  or  association  that 
has  complied  with  the  provisions  of  section  one  of  this  act,  with  anything 
for  sale  or  with  anything  that  will  interfere  with  the  use  thereof  by  the 
owner  thereof,  or  to  sell,  cause  to  be  sold,  dispose  of  or  cause  to  be 
disposed  of,  buy  or  cause  to  be  bought,  with  the  intent  to  defraud  the 
owner  or  owners  of  such  bottle  or  bottles,  syphon  or  syphons,  can  or 
cans,  keg  or  kegs,  barrel  or  barrels,  hogshead  or  hogsheads  or  other  en- 
closure or  enclosures  made  of  glass,  metal  or  wood,  traffic  or  trafficked 
in,  or  to  wantonly  destroy  or  cause  to  be  wantonly  destroyed,  any  bottle 
or  bottles,  syphon  or  syphons,  can  or  cans,  keg  or  kegs,  barrel  or  barrels, 
hogshead  or  hogsheads  or  other  enclosure  or  enclosures  made  of  glass, 
metal  or  wood,  mentioned  and  described  in  a^d  protected  by  section 
one  of  this  act,  not  purchased  from  the  owner  or  owners  thereof,  after 
the  owner  or  owners  thereof  have  complied  with  the  provisions  of  sec- 
tion one  of  this  act;  and  every  person  or  persons,  firm,  corporation  or 
association  that  shall  violate  any  provision  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof,  shall  be  fined  a 
sum  of  one  dollar  for  every  bottle,  syphon,  can,  keg,  barrel,  hogshead 
or  other  enclosure  made  of  glass,  metal  or  wood,  so  filled  or  caused  to 
be  filled,  sold  or  caused  to  be  sold,  disposed  of  or  caused  to  be  disposed 
of,  bought  or  caused  to  be  bought  with  the  intent  to  defraud  the  owner 
or  owners  thereof,  trafficked  in  or  caused  to  be  trafficked  in,  wantonly 
destroyed  or  caused  to  be  wantonly  destroyed ;  and  a  fine  of  five  dollars 
for  every  subsequent  oflPense  as  herein  defined,  such  fines  to  be  recov- 
ered and  enforced  as  other  fines  are  now  recovered  and  enforced  by  law. 
All  fines  so  recovered,  when  collected,  shall  be  paid  over  to  and  become 
a  part  of  the  school  fund. 
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8680L  Officer,  prosecntioxi,  evidence. — 6.  If  any  act  prohibited  and 
made  unlawful  by  the  foregoing  section  is  done  or  committed  by  any 
company,  firm,  corporation  or  association,  'any  officer  of  such  company, 
firm,  corporation  or  association  may  be  prosecuted  therefor,  and  in 
any  proceeding  under  this  act,  the  doing  of  such  act  shall  be  prima 
facie  evidence  that  such  officer  of  such  company,  firm,  corporation  or 
association  had  knowledge  that  the  prohibited  act  complained  of  was 
done  or  committed  in  violation  of  the  provisions  of  this  act. 
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VEHICLES. 

SEC. 

SEO. 

S703a. 

Motor  vehicles  defined. 

8703h. 

8703b. 

Speed  regulations. 

87031. 

«703c. 

Ordinances  as  to  speed. 

8703J. 

8703d. 

Motor  equipment,  signals 

S703e. 

Stop  on  signal,  highway 

rules. 

8703k. 

S703f. 

Owner  to  register  with  secre- 

tary of  state. 

87031. 

SlOZfT. 

Assignment  of  number. 

8703m. 

Acquiring  motor,  registering. 
Metal  peal,  display  on  vehicle. 
Display  of  number,  style  and 

size. 
Registration  by  manufacturer  or 

dealer. 
Kon-residents. 
Penalties. 


[Acts  1905,  p.  202.     In  force  April  16,  1906.] 

8703a.  Motor  vehicles  defined.— 1.  That  the  words  and  phrases  used 
in  this  act  shall  for  the  purpose  of  this  act  only  be  construed  as  fol- 
lows: 1,  ** Motor  vehicles''  shall  include  all  vehicles  propelled  by  any 
power  other  than  muscular  power,  excepting  traction  engines,  road  rollers 
and  such  motor  vehicles  as  run  only  upon  rails  or  track. 

8703b.  Speed  regulations. — 2.  That  any  person  or  persons  operating 
a  motor  vehicle  on  any  public  highway  or  in  any  public  place  shall  not  op- 
erate the  same  at  any  rate  of  speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  use  in  common  of  such  highway  or  place,  or  so  as  to 
endanger  the  life  or  limb  of  any  person,  and  in  no  event  shall  such  motor 
vehicle  be  operated  at  a  greater  rate  of  speed  than  eight  (8)  miles  an  hour 
in  the  business  and  closely  built  up  portions  of  any  municipality  of  this 
state,  nor  more  than  fifteen  (15)  miles  an  hour  in  other  portions  of  such 
municipalities,  nor  more  than  twenty  (20)  miles  an  hour  outside  such 
municipalities. 

8703c.  Ordinances  as  to  speed. — 3.  That  any  rate  of  speed  provided 
in  section  two  (2)  of  this  act  shall  not  be  diminished  nor  prohibited  by 
any  ordinance,  rule  or  regulation  of  any  municipality,  board  or  other  pub- 
lic authorities. 

8703d.  Motor  equipment — Signals. — 4.  Any  person  or  persons  oper- 
ating a  motor  vehicle  shall  at  all  times  provide  the  same  with  a  good 
and  efficient  brake  and  a  suitable  bell,  horn  or  other  signal,  and  shall 
upon  approaching  any  person  or  persons  riding,  leading  or  driving  a 
horse,  horses,  draft  animals  or  other  farm  animals  upon  any  public 
highway  or  in  any  public  place,  signal  such  person  or  persons  with 
said  bell  or  horn  either  upon  overtaking  or  meeting  any  such  person 
or  persons,  giving  such  person  or  persons  a  reasonable  time  to  prepare 
for  the  passing  of  said  motor  vehicle. 
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8703e.  Stop  on  signal— Highway  rules. — 5.  That  any  person  or  per- 
sons operating  a  motor  vehicle  shall,  upon  meeting  any  person  or  persons 
riding,  leading  or  driving  a  horse,  horses  or  other  draft  animals  or  other 
farm  animals  on  any  public  highway,  upon  request  or  signal  by  patting 
up  the  hand  from  any  such  person  or  persons  so  riding,  leading  or  driving 
any  horse,  horses  or  other  draft  animals  or  other  farm  animals  (if  in 
suflScient  light  for  such  signal  to  be  perceptible)  immediately  bring  his 
motor  vehicle  to  a  stop  and  remain  stationary  so  long  as  may  be  reason- 
able to  allow  such  horse,  horses  or  other  draft  animals  or  other  farm 
animals  to  pass ;  and  upon  overtaking  upon  any  public  highway  any  per- 
son or  persons  riding,  leading  or  driving  a  horse,  horses  or  other  draft  an- 
imals or  other  farm  animals  the  operator  of  any  motor  vehicle  when  sig- 
naled as  above  provided  shall  reduce  the  speed  of  such  motor  vehicle 
and  before  passing  shall  allow  reasonable  time  for  such  animal  to  be 
driven  or  conducted  to  the  side  of  the  road:  Provided,  That  the  driver 
of  any  horse,  horses  or  other  draft  animals  or  other  farm  animals  shall, 
upon  the  approach  of  any  motor  vehicle,  drive  to  the  right  so  as  to  give  to 
said  motor  vehicle  one-half  of  the  traveled  portion  of  the  highway  or 
street,  and  the  operator  of  any  motor  vehicle,  upon  the  approach  of  any 
driver  of  horse,  horses  or  other  draft  animals  or  other  farm  animals, 
shall  drive  his  motor  vehicle  to  the  right  so  as  to  give  one-half  of  the 
traveled  portion  of  the  highway  or  street  to  the  driver  of  said  horse, 
horses  or  other  animals. 

8703f.  Owner  to  register  with  secretary  of  state. — 6.  That  every 
owner  of  a  motor  vehicle  shall,  for  every  such  motor  vehicle  owned  bv 
him,  file  in  the  office  of  the  secretary  of  state  a  statement  of  his  name 
and  address,  with  a  brief  description  of  the  vehicle  to  be  registered  on 
a  blank,  to  be  prepared  and  furnished  by  such  secretary  for  that  pur- 
pose. The  filing  fee  shall  be  one  dollar  ($1.00) ;  all  of  which  fees  to  be 
paid  into  the  general  fund  of  the  state  treasury  as  other  fees  now  col- 
lected by  the  secretary  of  state  are  required  to  be  paid  into  the  treasury, 

8703g.  Assignment  of  number. — 7.  The  secretary  of  state  shall  there- 
upon file  such  statement  in  his  office,  register  such  motor  vehicle  in 
a  book  to  be  kept  for  that  purpose  and  assign  it  a  number,  beginning  with 
the  number  one  (1),  and  so  on  in  the  order  of  filing. 

8703h.  Acquiring  motor — ^Registering. — 8.  Every  person  acquiring  a 
motor  vehicle  shall  file  a  like  statement  with  the  secretary  of  state,  and 
and  such  secretary  of  state  shall  in  like  manner  file  such  vehicle  and 
assign  it  a  number.  If  the  vehicle  has  previously  been  registered  such 
fact  and  number  assigned  it  shall  be  set  forth  in  the  statement,  and  the 
previous  registration  shall  be  canceled,  but  the  number  of  such  previous 
registration  may  be  assigned  under  the  new  registration. 

87031.  Metal  seal— Display  on  vehicle.— 9.  The  secretary  of  state 
shall  forthwith  on  such  registration  and  without  other  fee  issue  and  de- 
liver to  the  owner  of  such  motor  vehicle  a  seal  of  aluminum  or  other 
suitable  metal,  which  shall  be  circular  in  form  and  two  (2)  inches  in 


Digitized  by 


Google 


1027  VEHICLES.  §  8703] 

diameter,  and  have  stamped  therein  the  words,  **  Registered  in  the  office 
of  secretary  of  state  of  Indiana  under  the  motor  vehicle  law,  No  — ," 
with  the  registration  number  inserted  therein,  which  seal  shall  there- 
after at  all  times  be  conspicuously  displayed  on  the  motor  vehicle  to 
which  such  number  has  been  assigned. 

8703J.  Display  of  number— Style  and  size.— 10.  Every  motor  vehicle 
shall  also  at  all  times  have  the  number  assigned  to  it  by  the  secretary 
of  state  displayed  on  the  back  of  such  motor  vehicle  in  such  manner 
as  to  be  plainly  visible,  the  number  to  be  Arabic  numerals,  each  4  inches 
in  height,  and  each  stroke  to  be  of  a  width  of  one-half  0/^)  inch,  and 
also  as  a  part  of  such  number  the  first  three  (3)  letters  of  the  state 
name,  such  letters  to  be  two  (2)  inches  in  height,  and  no  other  desig- 
nating mark  shall  be  required  by  any  city,  town  or  other  municipal- 
ity, nor  shall  any  city,  town  or  other  municipality  require  the  payment 
of  any  license  upon  any  motor  vehicle  or  by  the  owner  thereof,  unless 
such  owner  reside  in  such  city,  town  or  other  municipality. 

8703k.  Registration  by  manufacturer  or  dealer. — 11.  ''Eegistration 
by  manufacturers  or  dealers."  A  manufacturer  of,  or  a  dealer  in  motor 
vehicles  shall  register  one  (1)  of  each  style  or  type  to  be  manufactured 
or  dealt  in  by  him,  and  be  entitled  to  as  many  duplicate  registration 
seals  for  each  type  or  style  so  manufactured  or  dealt  in  as  he  may 
desire  on  payment  of  an  additional  fee  of  fifty  (50)  cents  for  each  dupli- 
cate seal.  If  a  registration  seal  and  the  corresponding  number  shall 
thereafter  be  affixed  to  and  displayed  on  every  vehicle  of  such  type  or 
style  as  in  this  section  provided,  while  such  vehicle  is  being  operated 
on  the  public  highways,  it  shall  be  deemed  a  sufficient  compliance  with 
sections  six  (6),  eight  (8)  and  ten  (10)  of  this  act,  until  such  vehicle  shall 
be  sold  or  let  for  hire.  Nothing  in  this  section  shall  be  construed  to  apply 
to  a  motor  vehicle  employed  by  a  manufacturer  or  dealer  for  private 
use  or  for  hire. 

87031.  Non-residents. — 12.  The  provisions  of  sections  seven  (7)  to 
ten  (10),  inclusive,  shall  not  apply  to  motor  vehicles  owned  and  operated 
by  non-residents  of  this  state,  provided  the  owners  thereof  have  complied 
with  any  law  requiring  the  registration  of  owners  or  in  force  in  the  state, 
territory  or  federal  district  of  their  residence,  and  the  registration  num- 
ber showing  the  initial  of  such  state,  territory  or  federal  district  shall 
be  displayed  on  such  vehicle  substantially  as  provided  by  section  ten 
(10)  of  this  act. 

8703m.  Penalties. — 13.  If  any  person  neglects  or  refuses  to  comply 
with  any  of  the  provisions  of  this  act  he  may,  on  conviction  thereof, 
before  any  justice  of  the  peace  or  other  court  having  jurisdiction,  be 
punished  by  a  fine  not  exceeding  fifty  dollars   ($50.00). 
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8703n. 

Inspection  of  boilers  and  machin- 
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8703t. 
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Certificate  of  inspector,  posting. 

8703U. 

870:}p. 

Vessel  unsafe,  posting  notice. 

8703V. 

8703q. 

Fees  of  inspector. 

8703W 

8703r. 

False  certificate,  penalty. 

Non-compliance,  penalty. 
Signal  lights. 

Lights  on  anchored  Teasels. 
Row  boats  excepted. 
8703w.   Violations,  penalty. 


[Acts  1903,  p.  35.     In  force  February  21,  1903.] 

8703n.  Inspection  of  boilers  and  machinery.— 1.  That  after  the  pas- 
sage and  taking  effect  of  this  act  it  shall  be  the  duty  of  every  and  all 
o^vne^s  of  any  steamboat,  naphtha  or  gas  engine  launch  that  is  used  for 
carrying  passengers,  freight,  baggage  or  merchandise  of  any  kind  for 
hire,  upon  any  of  the  inland  lakes,  ponds  or  rivers  of  this  state,  to  have 
the  boiler,  engine  and  machinery  belonging  to  the  motive  power  of  such 
steamboat  or  launch  carefully  inspected  once  each  year  by  some  compe- 
tent inspector  and  engineer  who  shall  hold  a  certificate  of  competency 
from  some  reputable  technical  school  or  institute  of  the  United  States, 
this  inspection  to  be  not  later  than  the  15th  day  of  May:  Provided, 
That  if  the  services  of  an  inspector  of  the  class  above  mentioned  can 
not  be  reasonably  obtained  to  make  such  inspection,  the  owner  or  person 
engaged  in  running  such  steamboat  or  launch  required  by  this  act  to  be 
inspected,  may  have  such  inspection  made  by  any  reputable  engineer 
or  machinist  qualified  to  make  the  same,  not  of  kin  to  nor  in  the  em- 
ployment of  such  owner  or  person  running  such  boat:  Provided,  further. 
That  before  any  person  shall  make  such  inspection  he  shall  have  a  certifi- 
cate of  authority  from  the  state  factory  inspector  authorizing  such  in- 
spection, and  shall  send  a  copy  of  his  report  of  each  inspection  made  by 
him  to  the  state  factory  inspector,  which  report  shall  be  filed  and  care- 
fully preserved  by  the  state  factory  inspector  in  his  office. 

8703o.  Certificate  of  inspector,  posting. — 2.  Upon  making  inspection 
of  any  boat  or  launch  required  by  this  act  to  be  inspected,  the  inspector 
shall,  if  he  finds  the  boiler,  engine  and  machinery  connected  with  the 
motive  power  safe  and  in  good  order,  issue  to  the  owner  or  person  usin? 
the  same,  a  certificate  and  commission  substantially  in  the  following 

form :    **I,  (name)  hereby  certify  that  I  did  on  the day  of ,  19—, 

carefully  make  personal  inspection  of  the  boiler,  engine  and  the  other 
irachinery  connected  with  the  motive  power  of  the  steamboat  (or  launch^ 
(name)    owned  by   (name)   and  operated  by   (name),  and  I  find  that 
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such  boiler,  engine  and  machinery  are  safe,  sound  and  in  good  con- 
dition, and  said  (name)  is  hereby  commissioned  to  use  and  run  such 
boat  (name)  for  the  purpose  of  carrying  passengers,  freight,  baggage 

and  merchandise  for  hire  until  the day  of  August,  19 — ,  (or  until 

the  close  of  the  present  season  of  the  last  inspection).  Signed,  (inspec- 
tor's full  name).''  The  owner  or  operator  of  such  boat  or  launch  shall 
post  such  certificate  and  commission  in  a  conspicuous  place  upon  his 
boat  or  launch  and  keep  the  same  so  posted  at  all  times  the  boat  or 
launch  is  being  run  and  used  for  hire. 

8703p.  Vessel  unsafe,  posting  notice. — 3.  If  upon  such  inspection  the 
boiler,  engine  or  machinery  of  any  boat  or  launch,  or  any  part  thereof, 
is  found  to  be  unsafe,  unfit  or  dangerous  for  use,  the  insspector  shall 
not  issue  such  certificate,  but  he  shall  state  in  writing  wherein  such  en- 
gine, boiler  or  machinery  is  defective  and  unsafe,  and  he  shall  post 
such  writing  in  some  conspicuous  place  on  the  boat  or  launch,  which 
shall  be  kept  so  posted  until  the  defective  part  or  parts  are  repaired  and 
made  safe  for  use  and  a  certificate  and  commission  to  run  and  use 
the  boat  or  launch  is  duly  issued  by  the  inspector.  Any  person  who  shall 
remove,  mutilate  or  destroy  any  certificate  of  inspection  that  any  such 
engine,  boiler  or  machinery  is  defective,  posted  by  any  inspector  upon 
any  such  steamboat,  naphtha  or  gas  engine  launch,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  twenty-five  ($25)  dollars  nor  more  than  fifty  ($50)  dol- 
lars. 

8703q.  Pees  of  inspector. — 4.  Such  inspector  may  charge  and  collect 
from  the  owner  or  person  using  and  running  such  steamboats  and 
launches  for  hire,  the  sum  of  $10  for  each  inspection  of  any  steamboat 
of  six  horse  power  or  over,  and  $5  for  each  inspection  of  any  naphtha  or 
gas  launch  of  three  horse  power  or  over,  and  the  charge  shall  be  a  lien 
upon  the  boat  or  launch  so  inspected,  which  lien  may  be  enforced  and 
collected  in  the  same  manner  as  mechanic's  liens,  in  any  court  of  compe- 
tent jurisdiction,  to  be  collected  without  relief  from  valuation  or  ap- 
praisement laws,  and  a  reasonable  attorney  fee  may  be  recovered  in 
such  case  in  favor  of  the  plaintiff. 

8703r.  False  certificate,  penalty. — 5.  Any  inspector  who  shall  know- 
ingly issue  a  certificate  of  safety  and  commission  to  run,  for  any  steam- 
boat or  launch  inspected  by  him,  when  the  boiler,  engine  and  machinery 
thereof  are  not  safe  and  in  good  condition,  shall  be  deemed  guilty  of  a 
^rave  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  $50,  and  not  more  than  $500,  and  upon  a  second  conviction 
for  such  offense,  imprisonment  not  exceeding  six  months  in  the  county 
jail  may  be  added  in  the  discretion  of  the  court  or  jury  trying  the  case. 

8703s.  Non-compliance,  penalty. — 6.  Any  person  owning,  using,  op- 
erating or  running  any  steamboat,  naphtha  of  gas  engine  launch  for  the 
carriage  of  passengers,  freight,  baggage  or  merchandise  of  any  kind 
for  hire,  after  the  passage  and  taking  effect  of  this  act,  without  having 
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had  the  boiler,  engine  and  machinery  of  steamboat  or  launch  inspected 
as  provided  in  the  first  section  of  this  act,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  any  sum 
not  less  than  twenty  nor  more  than  one  hundred  dollars  therefor,  and 
upon  a  second  conviction  for  such  an  offense,  imprisonment  in  the  countr 
jail  not  exceeding  six  months  may  be  added  in  the  discretion  of  the 
court  or  jury  trying  the  case,  and  the  several  justices'  courts  of  this 
state  shaU  have  jurisdiction  to  inflict  imprisonment  in  the  cases  tried 
in  such  courts. 

[Acts  1903,  p.  8S.    In  force  April  23,  1903.] 

8703t.  Signal  lights.—!.  That  it  shall  hereafter  be  unlawful  for  any 
person,  firm  or  corporation  to  have,  use  or  navigate  any  steamboat, 
launch,  sailboat  or  other  water  craft  during  the  nighttime  on  any  of 
the  inland  lakes  or  rivers  in  this  state  without  displaying  in  a  con- 
spicuous place  on  the  bow  of  such  craft,  one  signal  light  showing  white 
in  front,  red  on  the  left  side  and  green  on  the  right  side,  and  also  a 
light  on  the  stem  of  such  craft. 

8703n.  Lights  on  anchored  vessels. — 2.  All  boats  or  other  craft  when 
anchored  more  than  one  hundred  feet  from  the  shore  must  display  a 
signal  light  that  can  be  seen  from  every  direction. 

8703v.  Row  boats  excepted. — 3.  This  act  shall  not  apply  to  row 
boats  when  in  use  nor  to  row  boats  or  any  other  craft  when  anchored 
within  100  feet  of  the  shore. 

8703w.  Violations,  penalty. — 4.  Any  one  found  violating  any  of  the 
provisions  of  this  act  shall  be  fined  in  any  sum  not  exceeding  $10.00. 
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WABEH0U8ES,  PUBLIC. 

Section  numbers  to  notes  refer  to  Revised  Statutes  of  1901. 

Sections  omitted  have  not  been  constrned  since  1901. 

SEC. 

8722.     Receipts  negotiable. 

8722.    Receipts  n^otiable. 

If  a  warehouse  receipt  is  transferred  by  delivery  without  indorsement,  the  assignee 
takes  the  subject  to  any  defense  existing  at  the  time  of  the  transfer,  or  before  notice 
thereof  to  the  warehouseman.    Toner  v.  Citizens  Bank,  26  App.  29. 


(1031) 


Digitized  by 


Google 


APPENDIX. 

SPECIAL  AND  PRIVATE  ACTS. 

Special,  Pbivate  and  Tempobabt  Acts  Passed  at  the  Sessions 

OF  1903  AND  1905. 

ACTS  1903. 

PAGE, 

Anderson,  Daniel,  act  for  relief  of    50^ 

Appropriation,  legislative  expenses   3 

General    Foster's    estate    333 

Louisana  Purchase  Exposition 352 

general   appropriation    bill    361 

Arcadia,  town  incorporation  legalized    149 

Arlington   cemetery,   acts   legalized    146 

Atlanta,    town    incorpamtion    lejjalized    150 

Board  on   prison   reform    52> 

Commission  to  fix  position  of  troops  at  Vicksburg  :  S3 

to  revise  statutes    :J91 

Diamond,    town    incorporation   legalized    287 

Fish  and  game  commissioners*   report    26 

Foster,  Gen.  R.   S.,  appropriation  to  estate    333 

General    Assembly    employes     12 

Hanover,  town  incorporation  legalized    322 

Indiana  Industrial  School  for  girls 524 

Jeffersonville,  library  in  park  legalized    38 

Kingman,  town  incorporation  legalized 298 

Kramer.  Henry,  act  for  relief  of   :»09 

Kriner,  Daniel   S.,  act  for  relief  of    313 

Limestone,  town  name  changed  to  Sanders,  acts  legalized   222 

Linden,   town  incorporation   legalized    150 

Ijouisiana  Purchase  Exposition  appropriation    361 

Monument  to  Pigeon    llooat   heroes    25 

to  soldiers  at  battle  of  Shiloh,  location   108 

to  one  distinguished  soldier    : 240 

North  Salem,  town  incorporation  legalii-.ed       294 

Oolitic,   town   incorporation   legalized    325 

Oxford,   town   incorporation   legalized    333 

Palmer,  Ardelpha,  patent  for  land  to  issue   209 

Palmer,  Nathan,  release  of  mortgages   399^ 

Pierson,  Austin,  act  for  relief  of   48 

Pigeon   Roost  heroes   monument    25^ 

Prison   reform  board    529 

Sanders,  name  of  town  of  Limestone  changed  to  222^ 
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School  funds  sales  legalized 29J) 

Schriefer,  William,  act  for  relief  of   230 

Shiloh,   soldiers    monuments    108^ 

Soldier,  monument  to  distinguished    240 

Southport,   town   incorporation   legalized    148 

State  House,    ventilation    of 622 

Summitville,  town  incorporation  legalized    144 

Swayzee,  town  incorporation  legalized   133 

Taylor,    Admiral,   testimonial    to    4 

Terre  Haute  and  Indianapolis  railroad,  sale,  purchase,  bonds,   135* 

Tippecanoe  county,  levee  at  Lafayette  legalized    205 

Town  of   Arcadia,   incorporation   legalized 149' 

Atlanta,    incorporation    legalized     150^ 

Diamond,   incorporation   legalized    287 

Kingman,    incorporation    legalized     208 

Hanover,   incorporation   legalized    322 

Limestone,  name  changed,  acts  legalized    222 

Linden,    incorporation    legalized    150 

North    Salem,    incorporation    legalized 294 

Oolitic,    incorporation   legalized 32o- 

Oxford,    incorporation    legalized    333 

Sanders,   town    name    adopted 222 

Southport,    incorporation    legalized    , 148 

Swayzee,   incorporation    legalized    13J» 

Versailles,    incorporation    legalized     116 

Wallace,    incorporation    legalized    330 

West  Baden,  incorporation  legalized    299 

Versailles,   town    incorporation    legalized    116 

Vicksburg,  commission  to  fix  position  of  troops 383 

Wallace,   town   incorporation   legalized    330 

West  Baden,   town    incorporation    legalized 299 


ACTS  OF  1905. 

Appropriation,   legislative   expenses    4 

for  general   purposes    497 

Bcmetha,  H.  E.,  payment  of  salary 445 

Bryant,  town   incorporation   legalized    Ill 

Eash,  Samuel  S.,  patent  for  land    159 

East  Chicago,  annexation   legalized    442 

Elections  for  improved  highways   legalized 152 

Fulton,  town   incorporaition   legalized    22 

Galveston,   town   incorporation  legalized    151 

Greenville,   town   incorporation   legalized    10 

GriflSn,  town   incorporation   legalized    , 21 

Highways,    elections    legalized     152 

Lapel,  town   incorporation    legalized    14 

Milltown,  town   incorporation   legalized    143 

Mining  law  commission,  compensation    439 

Morocco  cemetery,  acts  legalized    438 
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Morton,  Oliver  P.,  monument    4* 

Nashville,  town  incorporation  legalized    11 

New  Harmony,   workingmen's   institute    8 

Plainfield,  town  incorporation  legalized    Ill 

Printing  ol  bills,  act  repealed    3 

Riverside  City,  town  incorporation  legalized    22 

School  fund  sales  legalized    12 

Shirley,  town  incorporation  legalized 2«i 

Taxes,  levy  for  1905  and   1906    17« 

Towns,  acts   of,    legalized 121 

Bryant,   incorporation   legalized    Ill 

Fulton,  incorporation  legalized    22 

Galveston,    incorporation    legalized    151 

Greenville,   incorporation   legalized    10 

Griffin,    incorporation    legalized    21 

Lapel,    incorporation    legalized     14 

Milltown,    incorporation    legalized    143 

Nashville,  incorporation  legalized    11 

Plainfield,    incorporation    legalized    Ill 

Riverside   City,   incorporation   legalized    ...  22 

Shirley,    incorporation    legalized    20 

Upland,   incorporation    legalized    19 

Upland,   town   incorporation    legalized    19 

Wayne  county  authorized  to  sell   land 161 
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Abandonment, 

fair  grounds  abandoned,  use  as 

parks,  7906a-7906f 

husband  abandoning  family,  penalty,  2319 
railroad  abantloned,  highway  on,         6805 


1867 
1865 
1866 


4900a 


AccessorieSi 

after  fact,  prosecution,  trial, 
before  fact,  prosecution,  trial, 
outside  of  stieite,  prosecution, 

Accidents, 

insurance,  foreign,  license, 
boiler  explosions,  insurance, 

4914al-4914yl 
mines,  reporting,  investigation,  7440 

Acknowledgments, 

blank,  affixing  name  to,  penalty,        2299 
explaining  instrument,  failure,  2137 

false  certificate  of,  penalty,  2136 

Actions, 

commencement  of  actions,  notes,  293-305 

how   commenced,    notes,  316-327 

form  of,  note,  249 

joinder  of  causes,  notes,  279-281 

parties  to  actions,  notes,  251-277 

survival  of  actions,  notes,  282-285 

venue  of  actions,  notes,  313,  314 

change  of,  notes,  416-419 

judge,  change  by  agreement,  419a 

special  judge,  419b 

appointment  by  governor,      419c-419e 

Acts  of  Legislature, 

printing,  duties  of  secretary  of  state. 

7616 
special  and  private,  pp.  1032-1034 


Additions, 

cities  and  towns,  additions  to,  3721 

plats,  approval,  recording,  3721,  3722 


Adjutant-Oeneral, 

appointment  of, 
salary  of. 


7341 
74240 


Adams  County, 

circuit  courts,  terms, 
legislature,  members  of, 


Administrator, 

claims,  allowance,  duties,  2474 

taxation,  listing,  property,  8420 

where  assessed,  8421 
Decedents'  Estates,  .«iec. 

Agent, 

corporations,  foreign,  mites,  3453 

fugitives,  delivering  to,  1669 

expenses,  payment,  1683 

insurance,  license  to  foreign,  4909a 

Agriculture, 

appropriations  by  counties,      2802a,  2802b 

bonds  by  state  board,  2796c,  2796d 

by  county  societies  2806b 

taxation,  exemption,  2793a,  2806c 

county  societies  2802a-2806d 

appropriations   for  2802a 

division  between  fairs  2802b 

mortgage  and  bonds  2806b 

interest,   tax,  exemption,  2806c 

retirement  of  bonds,  2806d 

fair  grounds  abandoned,  use  as  parks 

7906a-7906f 

state  board,  2793a-2796d 

borrowing  money,  2796a 

indebtedness,  evidence,  2796b 

bonds,  mortgages,  2796c 

t)riority   of   bonds,  2796d 

taxation,  exemption,  2793a 

taxation,  bonds  free  from,      2793a,  2806c 


I 


Aides  de  Camp, 

p.  90,  1394    I    appointment, 
6682,  66t53    |    commissions,  expiration, 
1035 


7341,  7342 
7368 
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Aiding  Escape, 

prisoners,  aiding  escape, 

Aliens, 

land,  holding  and  conveying 

Allen  County, 

circuit  court,  terms, 
legislature,  members. 

Allowance, 

courts  making,  note, 
judges,   traveling   expenses 
orphan  children,  support, 

Amended  Statutes, 


2140-2145 


3333-3333d 


p.  90,  1394 
6682,  6683 


1480 

1439h 

4596a,  4596b 


Section 


418 

658 
1015 
1050a 
1337f 
I337g 
1468 
1484 
1641 
2676 
2577 
2958 
2961 
2988 
3333 
3388a 
3461b 
4509a 
4593 
45951 
4704 
4708a 
4833 
4894u 
4894y 
4894Z 
4894gl 
4988d 
4988f 
4988g 
4988J 
5050a 
5050m 
5051 
5066 
5067 
5102 
5187 
5457 
5468a 
5468d 
5468e 
5468n 
o594dl 


R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  R. 

R.  S. 

R.  R. 

R.  S. 

R.  S. 

n.  S. 

R.  S. 

R.  S. 

R.  S. 

R.  S. 


1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 
1901 


Amended  Statutes, 


Section 


5594pl 

R. 

S. 

1901 

5598 

R. 

S. 

1901 

5796c 

R. 

s. 

1901 

5894 

R. 

s. 

1901 

5963 

R. 

s. 

1901 

5966 

R. 

s. 

1901 

6989c 

R. 

s. 

1901 

6024b 

R. 

s. 

1901 

6024c 

R. 

s. 

1901 

6166a 

R. 

s. 

1991 

6187 

R, 

s. 

1901 

6329 

R. 

s. 

1901 

6330 

R. 

s. 

1901 

6360a 

R. 

s. 

1901 

6350b 

R. 

s. 

1901 

6360e 

R. 

s. 

1901 

6350g 

R. 

s. 

1901 

6360h 

R. 

s. 

1901 

63501 

R, 

s. 

1901 

6417 

R. 

s. 

1901 

6418 

R. 

s. 

1901 

6419 

R. 

s. 

1901 

6528 

R. 

s. 

1901 

6530 

R. 

s. 

1901 

6628k 

R. 

s. 

1901 

6628p 

R. 

s. 

1901 

6637n 

R. 

R. 

1901 

7202 

R. 

s. 

1901 

7213 

R. 

s. 

1901 

7214 

R. 

s. 

1901 

7216 

R. 

s. 

1901 

7224 

R. 

s. 

1901 

7225 

R. 

s. 

1901 

7230 

R. 

s. 

1901 

7283i 

R. 

s. 

1901 

7329 

R. 

s. 

1901 

7330 

R. 

s. 

1901 

7334 

R. 

R. 

1901 

7336 

R. 

s. 

1901 

7337 

R. 

s. 

1901 

7341 

R. 

R. 

1901 

7342 

R. 

s. 

1901 

7343 

R. 

s. 

1901 

7344 

R. 

s. 

1901 

7345 

R. 

s. 

1901 

7346 

R. 

s. 

1901 

7349 

R. 

a 

1901 

7352 

K. 

s. 

1901 

7358 

R. 

R. 

1901 

7364a 

R. 

s. 

1901 

7366 

R. 

R. 

1901 

7376 

R, 

s. 

1901 

7382 

R. 

R. 

1901 

7383 

R, 

s. 

1901 

7391 

R. 

R. 

1901 

7393 

R. 

R. 

1901 

7408 

R. 

S. 

1901 

7424g 

R. 

s. 

1901 

74240 

R. 

s. 

1901 

7628 

R. 

s. 

1901 
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Annexation, 


aiion      7574b 

R, 

S.  1901 

7594 

R, 

S.  1901 

7616 

R. 

S.  1901 

7716 

R. 

S.  1901 

8034e 

R. 

S.  1901 

8072 

R, 

S.  1901 

8221 

R. 

S.  1901 

8221a 

R. 

S.  1901 

8253d 

R. 

S.  1901 

8273 

R. 

S.  1901 

8300 

R. 

S.  1901 

8417a 

R. 

S.  1901 

8418 

R. 

S.  1901 

8419 

R. 

S.  1901 

8420 

R. 

S.  1901 

8421 

R. 

S.  1901 

8430 

R. 

S.  1901 

8441 

R. 

S.  1901 

8443 

R. 

S.  1901 

8446 

R. 

S.  1901 

8458 

R. 

S.  1901 

8459 

R. 

S.  1901 

8462 

R. 

S.  1901 

8463 

R. 

S.  1901 

8469 

R. 

S.  1901 

8470 

R. 

S.  1901 

8474 

R. 

S.  1901 

8490 

R. 

S.  1901 

8491 

R. 

S.  1901 

8494 

R. 

S.  1901 

8405 

R. 

S.  1901 

8499 

R. 

S.  1901 

8501 

R. 

S.  1901 

8508 

R. 

S.  1901 

8510 

R. 

S.  1901 

8511 

R. 

S.  1901 

8523 

R. 

S.  1901 

8527 

R. 

S.  1901 

8530 

R. 

S.  1901 

8632 

R. 

S.  1901 

8533 

R. 

S.  1901 

8569 

R, 

S.  1901 

8571 

R. 

S.  1901 

8590 

R. 

S.  1901 

8591 

R. 

S.  1901 

8644 

R. 

8.  1901 

Animals, 

<*ruelty  to,  2231-2234 

damages,  liability  for,  2240 

disea^,  transportation,  2239 

dogs,  taxation,  damages,  notes,    2855-2859 
slandered  horse  at  large,  2237 

hogs,  dead,  disposal  of,  2889a-2889c 

transportation,  dead,  2241 

^hecp,  diseased  at  large,  2238 

Spanish  or  Texas  fever,  transporting, 

2239,  2240 


cities  and  towns  annexing  lands,  3717-3719 
dlsannexing  territory,  3720 

Appeal, 

appellate  court,  appeals  to,      1337f,  1337g 
railroad  commission  ap- 
peals, 5405f-5405h 
bond  deposit  of  money  1306a 
county  board,  bond,  practice,  notes, 

7856-7865 
highway  proceedings,  appeal,        0863 
gravel  roads,  construction,  ap- 
peal, 6780,  6781,  0810 
criminal  actions,  to  court  of  er- 
ror, 1966-1982 
justices,  appeals  from.           1722-1724 
damages,  assessment,  appeal,  897,  900 
error,  appeals  to  courts  of,  notes,     638-675 
bills  of  exception,                     641d-641g 
transcript,  certificate,  64 Ig 
weighing  evidence,                           64  Ui 
highway  proceedings,  appeal,  6803 
gravel  roads,  construc- 
tion,                            6780.  6781,  6810 
interlocutory  order,  appeal,  05S 
railroad  commission,  appeals 

from,  5405f-  5405]i 

school  matters,  appeals,  5837d,  5960c,  6028 

supreme  court,  appeals  to,       1337f,  1337g 

evidence,  weighing,  judgment,       64  Ih 

trial  of  appeal  cases,  note,  525 

Appellate  Oonrt, 

appeals  to,   notes,  638-675 

civil   cases,   jurisdiction,  1337f 

railroad  commission,  ap- 
peal, 5405f-5405h 
decisions,  notes,                           1337j,  1337q 
evidence,  weighing  on   appeal,  64 Ih 
jurisdiction  on  appeal,  1336 
in  civil  cases,                                   1337f 
in  criminal   cases,                           1337g 
railroad  commifsion,  appeal, 

powers,  5405f-5405)i 

Apportionment, 

legislature,  members  of,  6682,  6683 

school   funds,   apportionment,  5951a 

payment  to   counties,  note.  5970 

county    auditor    making,    note,     5973 

Appropriations, 

agricultural    societies,    county 

makincr.  2802a,  2802b 

Purdue  University,  annual.  6185a 

railroad  commission  5405y 

reports  by  institutions   receiving  7 59 In 

schools,  for  benefit  of,  505  Ig 
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Appropriation  of  Lands, 

assessment  of  damages,  see,  893-904 

cities  and  towns  appropriating 

lands,  3752,  3754 

interurban   railways  appropriating 

lands,  5468e 

Arbor  Day, 

proclamation   by   governor,  7611a 

Arms, 

militia,  requisitions  for,  7352 

sale  or  secreting  state,  penalty,  2050 

Articles  of  Association, 

coliseum*,  building,  contents,  4592b 
foreign  corporations,  filing  copy,  3461b 
fees  paid,  3461b 
levee  and  dike  associations,  7202 
manufacturing  and  mining  compa- 
nies, 5051 

Assessment  of  Damages, 

appeal,  bond,  transcript,  897 

practice  on  trial,  900 

appraisers,  appointment  896 

oath  and  duties,  898 

complaint,  contents,  894 

costs,   payment,  901 

damages,  how  estimated,  898 

payment,  899 

non-payment,  forfeiture,  902 

exercise  of  right,  893 

forfeiture  of  rights,  902 

guardian,  purchase  from,  893 

infant,  acquiring  interest  of,  893 

insane,  acquiring  interest  of,  893 

interest  acquired,  893 

lands,  reappropriation,  903 

minor,  acquiring  interest  of,  893 
non-residents,  notice,                         895,  896 

notice  to  parties,  895 

service  of  notice,  proof,  896 

pleadings,  objections,  897 

purchase,  effort  for,  893 

reappropriation  of  lands,  903 

repeal  of  laws,  904 

survey,  entry  for,  893 

title  acquired,  893 

Assessor,  County, 

board  of  review,  member  of,  8532 

duties   of   assessors,   notes,  8531 

election,   qualifications,   bond.  8530 

pay   of   assessors,  8630 


Assessor,  County, 

review,  member  of  board, 
salaries  of  aaeeesors, 
term,  beginning  of, 

Assessor,  Township, 

election,  bond,  oath, 
lands,  list  delivered  to 
pay  of  assessors, 
personalty,  assessment, 
returns  of  assessments, 
vacancy,  filling  of. 

Assignments  By  Debtors, 

notes  on  statutes. 


8532 
8530* 
7574b 


8506 
8511 
8510 
8458-8463 
8523 
8508 


2899 


Associations, 

articles,  ooliaeum,  building,  4592b 

foreign  corporations,  copy,  3461b 

levee  and  dike  associations,  7202 

manufacturing  companies,  5051 

beneficiary  societies,  5050a,  5050in 

directors,    religious   belief,  4509a 

lodges  and  societies,  5047-5047^1 

voluntary  associations,  4590a-4596b 

Asylums, 

Benevolent  Institutions,  see. 

Attachment, 

firemen's  pensions  exempt,  3616 

.  fraternal  societies,  benefits  exempt,  5050m 

notes    on    statutes,  925-943 

police  pensions  exempt,  3603 

Attorney, 

criminal  actions,  appointment,  fees,   1857 
notes  on  statutes,  973,  980 


Attorney,  City, 

appointment, 
assistants  and  salaries, 
bond  and  oath, 
duties  defined, 
removal  of, 
salary  of, 

Attomey-Oeneral, 

assistants  at  Washington. 

limit  of  employment, 

compensation, 
deputies,  number,  note. 


3514 
3514 
3514 
3514 
3713 
3514 


7693a 


7693c 
7689 
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Auctions,  Auctioneers, 

cities,  regulations. 


cl.  36,  3477 


Auditor,  County, 

assessor,  approves  bond  of,  8508 
cities,  furnishing  list  of  tax  assess- 
ment, 3625 
notices,  legal,  publication,       1302a,  1302b 
school  funds,  apportionment,  5973 
taxation,  furnishing  blanks,  8511 
lands,  list  to  assessors,  8511 
board  of  review,  member,  8532 
increase    by    state    board, 

duties,                          8550a,  8550b 

omitted  property,  notes,  8560 

settlement  with  treasurer,  8644 

term,  beginning  of,  7574b 

Auditor,  State, 

insurance,   foreign   mutual,  4891a 

valuation  of  policies,  4^94u 

receiver  for  insolvent,                 •  4894y 

license  to  foreign  agents,  4909a 
boiler  explosions,  dut^s,  49l4il-4914yl 

land  records,  recording,  note,  7651 


Automobiles, 

cities  licensing, 
highways,  rules  for  using, 
license  and  registration, 


B 


cl.  32,  3477 

8703e 

8703a-8703m 


Baggage, 

railroads,  excess  charges, 
penalty,  recovery, 

5190a 
5190b 

Bail, 

criminal  procedure,  see 
money  deposited  as  bail, 

1761-1806 
1787,  1788 

Bailiffs, 

city  court,  duties. 

3647 

Banks, 


Ballots, 

election,  printing,  expense,  note,  6214 

gravel   road  elections,  form,  6797 

primary  elections,  ballots,  6339fl,  6339gl 

Banks, 

crimes,  insolvency,  deposits,  2046 

over  draft  by  officer,  2047 

loans  to  bank  officers  2048 

private  banks,  violating  act,  2994g 


discount  and  deposit,  notes. 

2922-2934 

private  banks. 

2994a-2994j 

assets,  amount. 

2994b 

statement  to  auditor, 

2994c 

capital  paid,  oath. 

2994d 

certificate  by  auditor. 

2994d 

reports  to  auditor,  publication,    2994e 

owners,   posting  list, 

2994f 

change  of,  notice. 

2994f 

penalties  for  violation. 

2994g 

trust,  property  held  in, 

2994h 

lien  of  depositors. 

2994i 

suits,  process,  ser\ice, 

2994J 

savings  banks. 

2958-2988 

investment  of  fund«, 

2958 

reserve,  deposits. 

2961 

officers,  pay. 

2988 

taxation  of. 

8491 

taxation   of   banks, 

8469-8474 

Bartholomew  County, 

circuit  court,  terms, 

p.  90,  1394 

legislature,  members  of, 

6682,  6683 

Bastardy, 

marriage  to  escape,   notes,  7298a 

Beneficiary  Societies, 

attachment,  benefit's  exempt,  5050m 

contracts,  certificates,  note,  5050 

definition  of,  5050a 

funds,  how  obtained,  5050a 

taxation  and  attachment,  5050m 

Benevolent  Institutions, 

deaf  and  dumb,  sale  of  lands,  3075a 
epileptics,  village  for,                 3134a-3134v 

village  estAblished,  3134a 

commission  to  locate,  3134b 

purchase  of  land,  3134c 

trustees,  terms,  pay,  3134d 

superintendent,  selection,  3134e 

duties  of,  3134f 

employes,  politics,  3134g 

building  plans,  3134h 

contract,   bids,  bonds,  3134i 

appropriation,  3134J 

labor  by  inmates.  3134k 

admissions  to  village,  first  31.34k 

proclamation  for,  31341 

eligible  for.  3134n 

allotment  to  counties,  3134n 

application,  form,  3l34o 

hearing,  order,  proceedings,  3134o 

order   of   admissions,  3134s 


Digitized  by 


Google 


1040 


INDEX. 


(References  are  to  Sectiona.) 


Benevolent  Institutions, 

epileptics,  maintenance,  appropriation, 

3134m 

clothing,  conveyance,  3134p 

payment  by  county,  3134q 

transfer  from  hospitals,  3134r 

costs,  payment,  3134r 

rules  and  regulations,  3134t 

discharge  of  inmates,  3134u 

trustees,  meetings,  3134v 

hospitals,   county,  3250al.3250jl 

county  establishing,  3250a  1 

purchnse   of   land,    constructing 

buildings,  3250al 

conveyance  by  association,         3250b  1 
contract  with  association,  3250b  1 

governing  board,  appointment, 

terms,  3250cl 

meetings    of    board,  '  3250dl 

officers,  selection,  by-laws,  3250el 

poor,  duty  of  township  trus- 
tees, 326afl 
expenses,  limit,  payment,           3250fl 
patients  for  pay,                           3250gl 
of  physicians,                         3250hl 
counties  joining,  3250il 
appropriations,  tax  levy,             3250J1 
insane,                                            3206a-323^ 
admission    of    patients,    note,        3209 
superintendents,   salaries,  3206a 
southeastern  district,  admissions. 

3232a 
trustees,  appointment,  duties, 

powers,  3232b 

railroads  through  grounds,  3023a 

sale   of   lands,    .  3075a 

soldiers'  orphans  home,  3159a.  3159b 

homes  for  inmates,  3159a 

pay  and  expenses  of  agents,       3159b 


Benton  County, 

circuit  court,  terms,  p.  90,  1394 

legislature,    members    of,  6682.    6683 


Bill  of  Exceptions, 

appeal,  evidence  in  bill,  64ld-641f 

original  bill,  record.  641c: 

criminal  actions,  appeal  by  state.  1927 

signing  and   filing  bills.  1928-1930 

evidence    in    bill    on    appeal  64 Id 

filing   bills,   notes,  638-641 

extending   time   to   file,  641a 

l)erfecting,  note,  1475a 


Birds, 

protection,   penalty. 


2253,   2257 


B]ackford  County, 

circuit  court,  terms,  p.  91,  1394 

legislature,  members  of,  6682,  668-1 

Blanks, 

officer  signing  blank  forms,  penalty,  2299 

taxation,    schedule,    form,  8463 

auditor  of  county  to  furnish,  8511 

Board  of  Agriculture, 

AOBICULTUBE,  See. 


Board  of  Charities, 

cities,    department    of, 


3638,    36.19 


Board  County  CommissionerB, 

actions,    corporate    name,   note,  7820 

allowances,  powers,  notes,  7830.  784Sc,  7853 
extra    forbidden,    notes,  785.1 

appeal,  bond,  practice,  notes.  7856-786.1 
in  highway  proceedings,  6863 

gravel    roads,    construc- 
tion, 6780,  6781.  6810 
bonds  of   county,   treasurer,   duties, 

note,  *  7837 

claims,  filing,  allowance,  notes,     7845.  7846 
donations  to  in  trust,  release  of,  787'*a 

certificate  to  recorder,  787Sh 

drainage,  duties  and  powers,  5610 

state  line  drains,  duties,         5633,  56.T4 
cleaning  drains,  duties,  5650-5656 

fair   grounds   abandoned,  7906a 

parks,  use  as,  7906:i 

maintenance,    use,    conditions.     7906b 
acceptance  by  council,  7906e 

joint  acceptance  by  cities,  7906d 

title  to  lands,  7906e 

abandoned  as  parks,  sale,  7906 f 

highways,  opening,  changing,  6726-674*? 
gravel  roads  by  assessment.  6771-6787 
gravel  roads  by  taxation,  6788-68)3 
repair  of  gravel  roads,  «824-682'» 

homes  for  indigents  in  trust,  release,  7878« 
certificate  to  recorder,  7878b 

hospitals,  building,  manage- 
ment, 3250al-3250jl 
navigable    streams,   orders, 

powers,  6749-675P 

parks,   using   abandoned   fair 

grounds,  79O6a-7906f 

records,  mutilated,   copying,  note,        7911 
repair    of    gravel    roads,  6824-68S9 

settlements  with  officers,  notes,  7913 

streams,    declaring    navigable,     6749-6759 
taxes,  refunding,  notes,  7915 

trusts,    surrendering,  7878a,    7878b 
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Bocrrd  of  Health, 

local    boards,    secretary,    notes,  6718 

duties  of  boards,  note,  6719 

reports  by  physicians,  6724a 

members  of  family  reporting,  6724b 

r)iiarantinc,  placards,  penalty,  6724c 

disinfecting  premises,  6724d 

school,  keeping  from,  6724e 
state  board  meetings,  attending,  6724f 

removal    of    sick   persons,  6724g 

investigations  by  officers,  6724h 

funerals,  when,  privnte.  0724i 

cars,  disinfecting,  penalty,  6724 j 

expenses,  payment,  6724k 

peace  officers,  duties,  6724k 

penalties,  exception,  67241 

state  board,  notes  on  statutes,      6711,  6715 

laboratory  of  hygiene,  6717d 

location,  purpose,  6717e 
•superintendent,  chemist,  salaries,  6717f 
appropriations,    equipment, 

maintenance,  67 17g 
'adulteration,  formulas,  6717h 
furnishing,  teaching,  pen- 
alty, (iTlTh 


Board  Public  Printing, 

members  of  board, 
printing,  duties. 


7594 
7594 


Board  Public  Safety, 

cities,  boards  in,  duties,  powers,  3582-3599 

Board  Public  Works, 

cities,  boards  in,  duties,  powers,  3515-3563   | 

Board,  State  library,  ; 

education,  state  board  constitutes,       7702    , 
librarian,  election,  7703 

Board  State  Tax  Commissioners, 

taxation,   duties,  8543-8550e 


Boats, 

inspection   of, 
lights,  keeping  on. 

Boilers, 

Inspection  of, 

Boiler  Explosions, 

accidents,    insurance. 


8703n.87039 
8703u-8703w 


7087cl,  8703n 


4914al.4914yl 


Bonds, 

cities,  issuing  for  loans,  3479 

requiring  for  dangerous 

work,  d.  26,  3477 

refunding   bonds,  3710 

street  improvement  bonds,  3539,  3540 
gravel   roads,  bonds 

for,  6778,  6802,  6803,  6819 

money  deposit  in  lieu  of,  1306a 

schools,   issuing  of  bonds,       5915v-5915y 

cities   and   towns,  notes,       5975-5978 
towns,  refunding  bonds,  3710 

buildings,  public,  issue,  sale,       3804 


Books, 

schools,  reading  primer, 
revisions,  limitation, 

Boone  Courtty, 

circuit  court,  terms, 
legislature,  members. 

Bottles, 

trade-mark,    protection. 

Bridges, 

abandoned   bridges,   repairing, 
boundary  line  bridges,  note, 
erection  and  repair  of, 
meeting  of  county  boards, 
Huperintendents,  bonds, 


5853a-5853d 
5894 


p.  91,  1394 
6682,  6683 


8680d-8680i 


6767 

3251 

3255a 

3255a 

3255b 

appropriations,  recovering  costs,  3255c 

contracts,  bids,  bonds,  3255d 

ownership  of  bridges,  3255e 

law  governing,  6770 

canals,  bridges  over  in  cities,  d.  15.  3517 

cities,  bridges  over  canals,  d.  15.  3517 

railroads   building,  cl.    49,    3477 

building  bridges,  6769 

county  building  in,  6769 

county  building,  repairing,  6764 

sun-eys  and  estimates,  6764 

funds  and  regulations,  6765 

advertising    for    proposals,  6766 

deposits  by  bidders,  6766 

contract,  rejecting  bids,  6766 

purchase  of  toll  bridges,  6767 

abandoned  bridges,  repairing,       6767 

repairing  bridges,  6768 

fast  driving,  notice,  6768 

on    boundary   lines,  6^70 

fast  driving,  notice,  penalty,  6768 

purchase  of  toll  bridge,  6767 

repairing  bridges,  note,  3282 

bridges,   fast  driving,   notice,       6768 

towns  building  bridges,  6769 

county  building  in,  6769 
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7329 


p.  91,  1394 
6682,  6683 


Brigadier-Oeneral, 

appointment  by  governor, 

Brown  Oounty, 

circuit  court,  terms, 
legislature,  members  of. 

Buildings, 


auditoriums,  equipment,  3290h 

doors  in  theaters,  size,  opening,  32901 

elevating  shafta  enclosed,  3290t 

exits  for  theaters,                      3290i,  3290k 

signs  at  exits,  3290m 

fire,  means  of  escape,  3290a 

escapes,  construction,  3290b 

plan  of  escapes,  approval,  3290c 

ropes  in  hotel  rooms,  3290e 

proof  paint  used,  3290n 

floors,  temporary  while  building,  3290s 

gradients  in  lieu  of  steps,  3290n 

halls,  public,  equipment,  3290h 

hotels,  watchmen,  lights,  bells,  3290d 

ropes,  fire  escapes,  3290e 

inspector,  duty  to  enforce  act,  3290g 

theaters,  duties,  3290p 

construction  of  buildings,  duties,  3290v 

penalties    for    violations, 

3290f,  3290q,  3290r,  3290u 

stairways  in  theaters,  3290j 
theaters,  construction,  plans,  ap- 


proval. 

3290h 

exit  doors,  size. 

32901 

open  outwardly. 

32901 

gallery  exits. 

3290i 

stairways,  construction. 

3290J 

stage  exits. 

3290k 

seats,  size,  fastening, 

3290k 

aisles,  size, 

3290k 

stand  pipes,  nozzles,  water 

pipes,  32901 

exit  signs, 

3290m 

gradients  in  lieu  of  steps. 

3290n 

fire  proof  paint. 

3290n 

stage  flues  or  ducts, 

3290O 

inspector,  duties, 

3290p 

prosecutor,  duties. 

3290p 

architect,  violation,  penalty,       3290q 

penalties  for  violation. 

3290r 

Bnilding  Associations, 

notes  on  statutes, 

4446-4466 

Buildings,  PnbUc, 

coliseums,  associations  to 

build, 

4692a-4592e 

Canals, 

bridges  over  in  cities. 

Carriers, 

common    carriers,    see, 
taxation,  assessment, 

Carroll  County, 

circuit  court,  terms, 
legislature,  members  of, 

Cass  County, 

circuit  court,  terms, 
legislature,  members  of, 


cl.  15.  3517 


3297a-33ia> 
8481b 


p.  91,  1394 
6682,  6683 


p.  91,  1394 
6682.  6^3 


Cattle, 

Texas  or  Spanish,  bringing  into 
state,  2239, 2240 

Anihals,  see. 

Cemeteries, 

cities,   control    of,  cl.    16,    3477 

management  and  control.       3746.  3747 
officers  and  agents,  374$ 

county  conveying,  recording  deed,  3747 
vacating,  removals,  re-inter- 
ments, 3748 
donation  of  lands,  .t749 
lots  for  re-interments.  .3749 
expense  of  removals,  3749 
condemning  lands,  3749 
conveyance  to  association.  3750 
powers  of  association,  3751 
liighways  not  to  run  through,           4708g 
lands  for,  acquiring,                                  4704 
monument,  defacinij.  removal,  penalty,  2060 
taxation,    exemption,                              4708a 
tombstones,  defacing,  penalty,  2060 
towns,  control,  management,         3746-3751 
acquiring,  regulating,           d.  16,  3797 
township  trustee,  deed  to,                    4700a 
directors,  appointing,                       4700a 
duties  and  powers  of  director"*,  4700a 

Change  of  Venue, 

circuit  court,  transfer  to  superior  court, 

1375a 
criminal  actions,  proceedings,  1844-1858 
drainage  proceedings,  change,  5624 

expenses  of  trial  on  change,  418 

judge,  change  by  agreement,  419a 

appoinraent  of  special,  419b 

ETOvemor    appointing,  419o-419e 

notes   on   change   of   venue.  416-419 
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Charities, 

department  of  in  cities,  3638,  3639 

Chattels, 

taxation,  assessment  of, 
schedule,  form  of. 

Chattel  Mortgage, 

recording  of,  notee 

Chautauqua  Assembly, 

parks,  granting  use  of, 


8418-8421 
8463 


6638 


3743 


Children, 

abandonment,  penalty,  2319 
delinquent,  encouraging,  pen- 
alty.                                          14361,  1436m 

factories,  employment,   notes,  7087i 

mines,  employment  in,  7462 

overworking,  penalty,  2313 

stealing  child,  penalty,  2002 

substituting   child,    penalty,  2130 

Juvenile  CJourt,  see. 

Minors,   see. 

Churches, 

directors  of  school  association,  re- 
ligious  belief,  4509a 

Cigarettes, 

manufacture,  sale,  gift,  penalty,  2216 

minors,  furnishing  to,  penalty,  2216 

Circuit  Courts, 

allowances,  binding  county,  6694gl 

causes  transferred  to   superior 

courts,  1376a 

change  of  venue,  transfer  to  superior 

court,  1375a 

counties,  terms  in,  1394 

judges,  expenses,  allowance,  1439h 

superior  court,  transferring  causes  to, 

1375a 
terms  of  court  in  each  county,  1394 


Cisterns, 

construction  by  cities, 


cl.  3,  3517 


Cities, 

accounts,  controller  audits,  cl.  2,  3512 

actions  by  on  ordinances,  3652 

against  corporations,  averments,  3651 

process,  service,  3650,  3651 


Cities, 

additions  to  cities,  3721 
plats  of  additions,  3721 
acknowledgment,   recording,  3721 
I           donations  on  plats,  3721 
I           approval    before    recording,  3722 
I           power  of  authorities  over  plats,  3722 
recording  before  approval,  pen- 
alty, 3722 
animals  at  large,                      cl.   12,  3477 
cruelty  to,                             cl.  47,  3477 
annexation  of  lands,  3717 
ordinance,    publication,  3717 
remonstrances  in   court,  3718 
notice   to   officers,  3718 
hearing  by  court,  3718 
order  of  court,  3718 
change  of  venue,  costs,  3718 
town  or  city  in  territory,  3718 
fire  and  police  protection,  3718 
sweeping,  sprinkling,  sewers,  3718 
parts  of  city  or  town  not  an 


37' 

consolidation,  debts,  liabilities,     3719 

disannexing  territory,  3720 

annulment   of   city   charter,  3666 

appeal  from  city  court,  3642 

felony,  without  bond,  3653 

appropriation  of  lands,  3752,  3754 

purposes  and  proceedings,  3752 

jurisdiction  beyond  limits,  3764 

appropriations  by  council.  3476,  3608 

before  warrant  issued,  3480 

warrants   exceeding,   liability,       3510 

controller,   duties   of,  3512 

assessment  and  collection  department,  3506 

treasurer,  head  of  and  duties, 

3619-3637 

attachment,  pensions  exempt,      3603,  3616 

attorney,  city,  appointment,  3514 

bond  and  oath,  3514 

salary  of,  3514 

assistants  and  salaries,  3614 

head  of  law  department,  3614 

duties  defined,  3514 

removal  of,  3713 

auction,  auctioneers,  regulating, 

cl.  35,  3477 

authority,  method  of  exercise,  3767 

automobiles,  licensing,  cl.  32,  3477 

board  of  health,  appointment,  3638 

politics,  salaries,  3638 

powers  and  duties,  3638 

ordinances,  sanitary  officers,  3639 

board  of  safety  created,  3606 

commissioners,   appointment,         3582 

board  of  works  acting  as,    3506,  3582 

bonds  and  politics,  3682 

salaries  of,  3682 

duties  of  generally,  3582 
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Cities, 

board  of  safety, 

purchase  of  apparatus  and  supplies, 

3582 
appointments,  3582 

removals,  3582,  3584 

rules  and  discipline,  3582 

quorum  of  board,  3583 

meetings  and  rules,  3583 

clerk,  bond,  duties,  3583 

eJiief  of  police  and  fire  force,         3583 
pay  of  police  and  firemen,  3583 

number  of  police  and  firemen,       3583 
police  precincts  and  fire  districts. 

3583 
political  division  of  forces,  3583 

powers  of  chiefs,  3583 

terms  of  appointees,  .3584 

removals,  power,  hearing,  3584 

policemen,  powers  of,  3585,  3588 

service  of  process,  3585 

arrests,  duty  as  to,       3585,  3588 
attending  city  court,  3585 

duties  specially  defined,         3588 
framing,  duties  as  to,  3589 

additional  police  and  fire  forces,  3586 
oaths,  administering  of,  3586 

gaming,  duties  of  police,  3589 

arrest  and  trial  of  offenders,         3590 
political  work  prohibited,  3591 

bonds  of  appointees,  3592 

insurance  fund,  3593 

marshal,  powers  and  duties,  3594 

jury  duty,  exemption,  3595 

fire,  destruction  of  property,         3596 
stolen  property,  custody,  disposi- 
tion, 3597 
humane  officer,  appointment,  duties. 

3598 

l)olice  matron,  appointment,  3599 

duties  and  salary,  3599 

board  of  works  created,  3I>06 

members,   appointment,  politics,   3515 

removals,  vacancies,  3515 

salaries,  3515 

bonds  of  members.  3515 

president  of  board,  3515 

contracts,  powers,  record.  3515 

clerk,  salary,  3515 

meetings,  rules,  3515 

engineer  under  control  of.  3516 

duties  and  powers  of.  3517 

appropriating  property,         3521-3530 

resolution  by  board,  3521 

notice,  contents,  publication,  3521 

•    remonstrance,  hearing,   order, 

3521 
list  of  owners.  3522 

contents  of  list,  descriptions,  3522 
damages  and  benefits.  3523 


Cities, 

board  of  works, 

notice  to  owners,  3523 

non-residents,  notice,  3523 

remonstrance,  time  fixed,       3523 
minors  and  insane  persons,  3524 
guardian,  appointment^  3524 
defects,  who  affected,  3524 

hearing  on  remonstrance,  order, 

3525 
appeal  by  remonstrator.  3525 

how  taken,  3526 

trial,  judgment,  finality,  3526 
not  to  delay  proceedings,  3530 
assessment  roll,  delivery  to  fi- 
nance department,  3527 
liens  of  assessments,  3527 
duplicate  assessment  roll,  3527 
delivery  to  treasurer,  3527 
duties  of  treasurer,  3527 
collection  of  assessments,  3528 
foreclosing  assessments,  3528 
costs  and  attorney  fees,  3528 
demand  for  payment,  3528 
damages,  payment  by  city,  3.529 
ordinance  authorizing,  3529 
surplus,  disposal  of,  3529 
certificates  to  persons  «ititled, 

3530 

tender  to  persons,  3.530 

dispute  as  to  ownership,  3.530 

appeal  not  to  affect.  .1,530 

drains,  sewers,  construction, 

cl.  7,  17,  3517 
waterworks,  construction,  operat- 
ing, cl.  8.  3517 
heating  and  lighting  plants, 

d.  8.  3517 
corporate  stock,  purchase, 

d.  8,  3517 
contracts  for,  cl.  9,  3517 

contracts  for  water,  heat,  lights, 

el.  9.  3517 
for  supplies,  cl.  9,  3517 

council  to  approve.         cl.  9,  .3517 
bridges,  culverts,  aqueducts, 

cl.  10,  3517 
over  canals  and  streams, 

cl.  15,  3517 
railroad  building.         cl.  49.  3477 
levees,  construction,  cl.  14,  3517 

water  courses,  improving,  cl.  15,  3517 
bridges  over,  cl.  15,  3517 

canals,  bridges  over,  d.  15.  3517 

garbage,  filth,  removal,      cl.  16,  3517 
ashes,  dirt,  rubbish,  removal, 

cl.  16,  3517 

dead  animals,  removal,       cl.  16,  3517 

sewers,  drains,  cl.  7,  17,  3.117 

disposal  of  sewage,       cl.  17,  3517 
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board  of  works, 

sewers,  maps  and  record  of,  ' 

cl.  18,  3517 
pipes  and  conduits,  maps,  record, 

18,  3617 
draining  and  filling  lots,  cl.  19,  3517 
fountains  and  urinals,  cl.  20,  3517 
grades  of  streets,  record,  cl.  21,  3517 
executive  duties,  performance, 

cl.  22,  3517 
board  of  safety,  acting  as,  cl.  23,  3517 
repair  and  cleaning  streets,  how 

done,  3518 

contracts  for  work,  letting  of,      3519 
notice  of  letting,  3519 

affidavit  as  to  collusion,  3519 
letting  contract,  conditions,  3519 
bond  and  surety,  3519 

keeping  in  repair,  3519 

expenses,  payment,  3520 

real  estate,   purchase,   condemna- 
tion, cl.  1,  3517 
ordinance,  when  required, 

cl.  1,  3517 
property,  control  of,  cl.  2,  3517 

buildings,  erection,  repair,  cl.  3,  3517 
cisterns,  construction,  cl.  3,  3517 

streets,  platting  of,  cl.  4,  3517 

width,  connections,  cl.  4,  3617 
plats,  approval,  recording, 

el.  4,  3517 
opening,  change,  vacation.  ' 

cl.  5,  3517    , 
repairing,  lighting,  sprinkling, 

cl.  6,  3517,  3518    ] 
lamp  posts,  erection,  j 

cl.  6,  3517,  3562    i 
use  of,  contracts  for,  cl.  11,  3617    ■ 
excavations  in,  bonds,  cl.  12,  3517 
repairs  and  cleaning,  3618 

'•emoval  of  structures,  cl.  13,  3517 
grades,  fixing,  record,  cl.  21,  3517 
general  control  over,  3618 

repair,  cleaning,  sprinkling,  3518 
telegraphs  and   telephones 

using,  cl.  11,  3517 

railroads,  use  of  streets, 

cl.  11,  3517 

elevating  tracks  in  cities 

of    100,000,  3667-3075 

sprinkling  streets,  3559 

cost  of  sprinkling,  3560 

assessments,  payment,     3561 

sweeping  streets,  3559 

cost  of  sweeping,  3560 

street  improvements,  3531-3540 

resolution  for,  contents,  *       3531 

notice,  publication,  3531 

by  mail,  3531 


board  of  works,  street  improvements, 

hearing  of  property  owners,  3531 
estimates  of  cost,  3531 

limitation  as  to  cost,  3531 

benefits  equaling  cost,  3531 

modification,  confirming  or 

rescinding,  3531 

petition  for  designated  mate- 
rials, 3531 
remonstrance  by  majority,     3531 
ordinance  by  council,  3531 
bidders,  deposits  by,                3532 
costs,  how  estimated,              3532 
apportionment  of,  3532 
liability  of  owners,  3532 
lien  on  lots,             3532,  3533 
sidewalk,  estimation  of  cost,  3532 
liability  of  city  to  contractor. 

3532 
assessments,  lien,  extent,        3533 
precedence  of  lien,  3533 

foreclosure  of,  3533 

defense  allowed,  3533 

complaint,  allegations,  3533 
redemption  from  sale,  3533 
deed,  relation,  liens,  3533 

mistakes  not  to  vitiate,  3533 
roll,  contents,  3535 

notice  published,  3535 

remonstrances,  hearing.  3535 
omitted  lots,  assessment, 

3535 
payments  by  city,  3535 

petition  to  circuit  court,  3535 
appraisers  to  assess  bene- 
fits, 3535 
report  and  proceedings,  3535 
duplicate  roll  made,         3536 
installments,    paying    assess- 
ments by,  3534 
payments,  how  made.       3534 
defence  waived  by  election, 

3533 
election,  how  made,  3537 

payment  in  full,  3537 

non-payment,  all  due,      3540 
notice  to  delinquent,        3540 
foreclosure,  attorney  fee,  3540 
collection  of  assessments  by        • 
treasurer,  3536 

notice  by  treasurer,  3536 

publication  by  treasurer, 

'     3536 
accounts  kept  by  treasurer, 

3538 
funds,  separate  accounts  kept. 

3538 
application  of,  3538 
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Cities, 

board  of  works,  street  improvements, 

bonds,  issuing  of,  3539 

coupons  for  interest,  3539 
interest,  rate,  payment,  3539 
date  of  bonds,  3539 

name  of  street  in,  3539 

payment  of  bonds,  3539 

option  of  contractor,  3539 
installments,  payments,  3539 
application  by  treasurer, 

3539 
delinquency,  notice,  3539 

register  by  treasurer,  3539 
sale  of  lands  and  lota,  3539 
rights  of  purchaser,  3539 

redemption  from  sale,  3539 
negotiability  of  bonds,  3539 
installment  not  paid,  all 

due,  3540 

foreclosure,  attorney  fee,  3540 
sewers  and  drains,  cl.  7,  17,  3517 

resolution,  contents,  3541 

notice,  publication,  3641 

estimates  by  engineer,  3541 

benefits  equaling  costs,  3541 

delay  of  proceedings,  when,  3641 
notice  to  contractors,  3541 

maps  and  profiles  of  work,    3541 
order  for  construction,  notice, 

3541 

remonstrances,  3541 

hearing,  evidence,  3541 

enlarging  territory,  notice,     3541 

advertising  for  proposals,       3541 

costs,  assessments  for,  3542 

division  of  costs,  3642 

assessments,  preparing  roll,  3544 

notice,  publication,  3544 

remonstrance,  hearing,     3544 

payments  by  city,  3544 

petition  to  court,  3544 

appraisers,  duties,  report, 

3544 
collection  of  assessments, 

3544 

cemetery,  sewer  through,  3545 

levees  and  watercourses,  3546 

construction  or  change,  3546 

drawings  and  specifications.  3546 

proceedings  in  circuit  court, 

3546 
benefits,  assessment,  3546 

construction  of  work,  3646 

collecting  benefits,  3546 

damages,  award,  payment,     3546 
appropriating  property,  3546 

levee  and  street,  3547 

condemning  land,  3548 

plans  and  notice,  3548 


Cities, 

board  of  works,  levees,  wateroouTsee, 

remonstrances,  bearing,  3548 

final  order,  list  of  property,  3549 
damages  and  benefits,  3550 

award  of  damages,  3550 

benefits  determined,  3550 

estimating  cost,  3550 

notice  to  owners,  3550 

non-residents,  publication,  3550 
minors  and  insane  persons.  3551 
remonstrance,  hearing,  3552 

appeal  by  remonstrator.  3552 

proc^ure  on  appeal,         3553 
assessments,  lien,  3554 

collection  of  assessment*^, 

3554 
agreements   with   landowners. 

3555 

contracts  for  work,  3556 

for  entire  work,  3557 

benefits,  payment,  3558 

enforcing  payment,  3558 

waterworks,  duties  and  powers  as  to. 

3563 

bonds  of  officers,  3468 

for  dangerous  work,  cl.  25.  -MTT 

for  money  borrowed,  3479 

refunding  bonds,  3479 

of  city  attorney,  3514 

of  members  of  board  of  works,      3515 

of  appointees  of  board  of  safety,  3592 

street  improvement  bonds,  3539,  3540 

refunding  bonds,  3710 

borrowing  money,  3479 

bonds,  issue,  sale.  3479 

temporary  loans,  3479 

bridges,  culverts,  aqueducts,       rl.  10,  3517 

railroads  building,  cl.  4ft.  347T 

canals  and  streams,  cl.  15,  3517 

boundaries,  defining.  3717 

disannexing  territory,  3720 

boulevards,  construction  of,  3575-3579 

assessments  in  certain  cities,         3665 

buildings,  cleansing  of,  cl.  14,  3477 

in  fire  limits,  cl.  24,  3477 

height,  regulating,  cl.  24,  3477 

license  to  erect,  cl.  24.  3477 

I  construction,  regulation,     cl.  24,  3477 

condemnation,  removal,       cl.  24,  3477 

chimneys  and  smoke  stadcs, 

cl.  26.  3477 

numbering  of,  cl.  31.  3477 

unsafe,  orders  as  to  3714 

by-laws,  council  making,  3476 

cemeteries,  control  of,  cl.  16,  3477 

management  and  control,     3746,  3747 

officers  and  agents,  3746 

conveyance  by  county,  recording 

deed,  3747 
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Caties, 

<»inet<»ries» 

vacating,   removals,  re-interments, 

3748 

donation  of  lands,  3749 

lots  for  re-interttients,  3749 

expense  of  removals,  3749 

condemning  lands,  3749 

conveyance  to  association,  3750 

powers  of  association,  3751 

sewers  through  cemeteries,  3545 

•census  to  incorporate,  3462 

authorizing  taking,  cl.  5,  3477 

charities,  department  of,  3638,  3639 

charter,  city,  annulment,  3655 

•chief  fire  department,  appointment,     3583 

cisterns,  construction  of,  cl.  3,  3617 

•citv  court,  judge,  election,  term, 

3467,  3641 

judicial  powers  vested  in,  3640 

officers  of  court,  3640 

sessions  of  court,  3641 

jurisdiction,  3641 

fines  and  imprisonment,  3642 

rules  for  business,  3642 

witnesses,  attendance,  3642 

pleadings  and  practice,  3642 

special  judge,  3642 

clerk,  duties  of,  3646 

bailiff,  duties  of,  3647 

actions  in  name  city,  3652 

prosecutions  in  court,  3648 

prosecuting  attorney,  feee,  3648 

process,  service,  arrest,  3650 
corporations,  averments,  process, 

3651 

jury  trial,  3642 

number  of  jurors,  3642 

docket  fee  taxed«  3642 

fees,  what  taxed,  3642 

forbidden,  when,  3644 

of  witnesses,  3649 

of  prosecutor,  3648 

imprisonment,  3642 

release  from,  3642 

appeal  from  judgment,  3642 

felony,  no  bond,  3653 

judgment  no  lien  on  land,  3640 

tax  to  pay,  3654 

<ity   judge,  election,   term,  3467,   3641 

eligibility  of,  3467 

bond  and  oath,  3468 

vacancy,  filling  of.  3460,  3643 

mayor,  when  acts  as,  3467 

vacancy,  filling,  3469,  3643 

fees  forbidden.  3644 

salary  of«  3645 

<jivil  engineer,  appointment,  3516 

board  of  works  controls,  3516 

classification  of  cities,  3466 


Cities, 

clerk  of  city,  election,  term,  340"" 

eligibility  of,  3467 

bond  and  oath«  3468 

vacancy,  filling  of,  3469 

clerk  of  council,  duties,  3474 

ordinances,  duties  as  to,  3476 

salaries  of  clerks,  3505 

deputies  and  salaries,  3505 

duties  of  generally,  3506 

derk  of  board  of  works,  3605 

salary  of,  3616 

of  board  of  safety,  3583 

commissioners  sinking  fund,  3483 

terms,  bonds,  salary,  3483,  3484,  3486 
organization,  clerk,  3486 

duties  and  powers,  3487-3502 

common  council,  3471 

legislative  power  vested  in,  3471 

meetings  of,  3472 

quorum,  3472 

ordinance,  vote  to  pass,  3472 

two-thirds  vote  of,  meaning,  3472 

presiding  officer,  3473 

mayor  presides,  when,  3473 

city  clerk,  duties,  3474 

expelling  members,  3476 

ordinances,  resolutions,  passage,  3476 
appropria^tions,  how  made,  3476 

rules  for  government,  3476 

mayor  to  sign  ordinances,  3476 

veto,  passage  over,  3476 

publication  of  ordinances,  3476 

department  investigations,  3478 

finances,  management,  3479 

condemnation  of  lands,  cl.  1,  3517 

purposes,  proceedings,  3752 

resolution,  notice,  3762 

remonstrance,  hearing,  ^     3752 

consolidation  with  town,  3716 

contempts,  punishment,  cl.  4,  3477 

contracts,  officers,  interest  in,  3470 

hy-  departments,  when  void,  3509 

for  work,  bonds,  3752 

for  works  and  buildings,  3736 

for  heat,  lights,  water,  cl.  9,  3517 

controller,  heads  finance  department,  3511 
appointment  and  salary,  3511 

deputy,  appointment,  salary,  3513 
powers  and  duties  of  controller,  3512 
forms  of  accounts  and  reports, 

cl.  1,  3512 

auditing  accounts,  cl.  2,  3512 

annual  financial  report,       d.  2,  3512 

accounts  of  appropriations,  cl.  3,  3512 

warrants  on  treasury,  cl.  3,  3512 

specifications  of,  cl.  3,  3512 

salaries  of  officers,         cl.  3,  3512 

money  appropriated,      cl.  3,  3512 

evidence  as  to  items,    cl.  5,  3512 
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Cities, 


Cities, 

controller,  warrants, 

approval,  liability,        cl.  5,  3512  * 
for  miscellaneous  expenses, 

cl.  14«  3512 
books  and  papers,  custody,  cl.  4,  3512 
no  appropriation,  duty,  cl.  6,  3612 
evidence  as  to  claims,  cl.  5,  3512 

sale  of  securities,  duties,  cl.  6,  3512 
bonds,  register,  transfer,  cl.  6,  3512 
finances,  management,  cl.  7,  3512 

investment  of  city  funds,  el.  7,  3512 
licenses,  issuing,  cl.  8,  3512 

fees,  payment  to  treasurer,  cl.  9,  3512 
accounts,  ]>ay- rolls,  forms,  cl.  10,  3512 
salaries  paid  monthly,  cl.  10.  3512 
appropriations,  statement  to  treas- 
urer, cl.  11,  3512 
notice  to  mayor  of  official  neglect, 

cl.  11,  3512 
tax  duplicates,  examination, 

cl.  12,  3512 
treasurer,  accounts,  settlement, 

ol.  13.  .3.512 
.statement  to  as  to  funds,      .30.S7 
miscellaneous  expenses,  orders, 

cl.  14,  3512 

corporations,  stock  in,  cl.  8,  3517 

subscriptions  for,  3736 

couneilmen,  qualifications  of,  3467 

election  and  terms,  3467 

removal  from  ward,  vacancy,         3467 

vacancies,  how  tilled,  .3460 

expelling  from  office,  3475 

pay  of,  limitation,  cl.  2.  3477 

courts,  city  court,  see  .3640-.3654 

debts,  refunding,  3710 

deed  for  property  sold,  cl.  50,  3477 

departments,  investigations,  3478 

witnesses,  records,  papers,  .3478 

mayor  appoints  heads,  cl.  7.  3504 

removal  of  heads,  cl.  7,  3504 

consultation  of  heads,         cl.  10,  3604 

investigation  of,  cl.  11,  3504 

executive,  created,  3506 

rilles  and  regulations,  .3506 

business,  where  performed,  3506 

record  of  proceedings,  3506 

appointments,  removals,  3506 

heads  of,  qualifications,  3507 

fees,  disposal  of,  3507 

expenditures,  estimates,  3.508 

contracts,  when  void,  3500 

deputy  city  elerk,  3505 

salary  of,  3505 

controller,  salary,  3513 

disannexing  territory,  3720 

dogs,  license  and  tax  of,  d.  44,  3477 

dodcB,  construction  of,  3680 


drains,  inspection. 


el.  27,  347T 


and  sewers,  regulating,  cl.  48,  3477 
construction  of,  cl.  7.  17,  3517 

election  on  incorporation,  3465 

of  first  officers,  3464 

officers,  when  elected,  3467 

regulations  as  to,  3704-3706 

precincts  for  voting,  3706 

voters,  qualifications,  3705 

electric  wires,  inspection,  cl.  27.  3477 

lights,  regulation,  cl.  36,  3477 

elevating  railroad  tracks,  3667-3703 

eligibility  of  officers,  3467,  3470 

engineer,  city,  appointment,  3516 

salary  of,  3516 

bond  of,  3.516 

assistants  of,  3516 

board  of  works  controls,  3ol»J 

executive  authority,  where  vested.       3.><>3 
departments  created,  3506 

fees  paid  departments,  disposal.  3507 

pa)rment  by  to  treasurer,      cl.  9,  .35 li 
attorney  of  city,   collection,   pay- 
ment* '  *   3514 
fences,  partition,  regulating,       cl.  52.  .3477 
ferries,  regulating,                       cl.  48.  3477 
finances,  management.  3479 
borrowing  money.  .3479 
bonds,  sale,         '  3479 
refunding  bonds,                                347^ 
temporary  loans.                                 ,347^ 
finance  department  created,  3.506 
controller,  appointment,  salary.     3511 
duties  and  powers  of  controller.     .3.512 
forms  of  aeeounta  and  reports. 

cl.  1,  .^512 

auditing  accounts,  cl.  2,  .3.512 

annual  financial  report,         cl.  2.  3.512 

accounts  of  appropriations,  cl.  3,  3512 

warrants  on  treasury.  cl.  3.  3512 

specifications  of,  cl.  3.  ,3512 

salaries  of  officers,         cl.  3.  3512 

money  appropriated,      cl.  3,  3512 

books  and  papers,  custody,  d.  4.  3512 

no  appropriation,  duty.         cl.  5.  3512 

liabiiitv  approval  of  warrant, 

d.  5,  351? 
evidence  as  to  claims,  cl.  5.  3512 

sale  of  securities,  duties.  cl.  6.  .3.512 
bonds,  register,  transfer.  cl.  6.  .3.512 
finances,  management,  cl.  7.  3512 

investment  of  city  funds,  cl.  7,  3512 
licenses,  issuing.  cl.  8.  .3.512 

fees,  payment  to  treasurer,  cl.  9.  3.512 
accounts,  pay-rolls,  forms,  cl.  10.  3512 
salaries  paid  monthly,        d.  10,  3512 
appropriatioiis,  statement  to  treas- 
urar,  d.  11,  3512 
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Cities, 

finance  department, 

notice  to  mayor  of  official  neglect, 

cl.  11,  3512 
tax  duplica4;es,  examination, 

cl.  12,  3512 
treasurer,  accounts,  settlement, 

cl.  13,  3512 
miscellaneous  expenditures,  orders, 

cl.  14,  3512 

deputy  controller,  salary,  3513 

fire,  protection  from,  cl.  15,  3477 

limits,  defining,  el.  24,  3477 

buildings  within  limits,      cl.  24,  3477 

inspection  of  buildings,      cl.  26,  3477 

storage  of  articles,  ci.  28,  3477 

destroying  property  to  arrest,       3596 

board  of  safety,  powers,         3582-3^99 

escapes,  construction,         el.  26,  3477 

fire-arms  and  works,  el.  11,  3477 

firemen,  appointment,  3582 

chief,  appointment,  duties,  3583 

pay  of,  3583 

removals,  3582,  3584 

bonds  of,  3592 

political  work  prohibited,  3591 

jury  service,  exemption,  3595 

]>ensions  for,  3606 

funds  and  control  of.    3606,  3609 

trustees,  powers,  duties, 

3608-3610 
beneficiaries,  payments, 

3611.3615 

exempt  from  seizure,  3616 

custodian  of  fund,  3617 

foods,  inspection,  ^^ale,  cl.  21,  3477 

franchises,  granting,  limit,  3736 

funding  of  debts.  3710 

gAming,  duties  of  police,  3589 

garbage,  removal,  cl.  13,  3477,  el.  16,  3517 

disposal  and  removal  of,  3708 

gas  works,  erection,  control,         3724-3739 

general  powers,  3477 

advertisements,  regulating,  cl.  31,  3477 

anniseiKeat^,  lieeiisi*,  regulation. 

cl.  33,  3477 
animals  at  large,  cl.  12,  3477 

cruelty  to.  el.  47,  3477 

ashes,  removal  of,  cl.  13,  3477 

assemblages,  disorderly,  cl.  47,  3477 
auctions,  auctioneers,  cl.  35,  3477 

automobiles,  license  of.  el.  32,  3477 
bath  houses,  regulating,  el.  47,  3477 
bathing,  regulating,  el.  47,  3477 

begging,  restraining,  el.  47,  3477 

bells,  ringing  of,  cl.  19,  3477 

boats,  landing,  cl.  29,  3477 

bonds  for  dangerous  work,  el.  25,  3477 
bridges,  railroads  building,  cl.  49,  3477 
breweries,  location,  control, 

cl.  10,  3477 


34 


i  t 


Cities, 

general  powers, 

buildings,  cleansing,  cl.  14,  3477 

in  fire  limits,  cl.  24,  3477 

height,  regulating,      cl.  24,  3477 
license  to  erect,  cl.  24,  3477 

construction,  regulation, 

cl.  24,  3477 
eondemnaiion,  removal, 

cl.  24, 
chinmeys  and  smoke  stacks, 
cl.  26, 
numbering  of,  cl.  31, 

cemeteries,  control  of,  cl.  16, 

census,  authorizing,  el.  5, 

chimneys,  smoke  stacks,    cl.  26, 
smoke  consumers,  cl.  26, 

coaches,  license  and  tax,  cl.  32, 
coal,  selling,  weighing,  cl.  22, 
contempt,  punishment,  "  cl.  4, 
cruelty  to  persons  and  animals, 
cl.  47, 
dead,  burial,  removal,  cl.  16, 
deposit  of  unwholesome  matter, 
cl.  13, 
diseases,  suppression,  cl.  17,  18, 
dispensaries,  maintaining,  cl.  51. 
distilleries,  location,  control, 

cl.    10, 
docks  and  piers,  construction, 
drains,  inspection,  cl.  27, 

and  sewers,  regulating, 

el.    48, 

construction  of,        el.  7,  17, 

drays,  license  of,  cl.  32, 

driving  on  streets,  cl.  31, 

electric  wires,  inspection,  cl.  27, 

lights,  regulating,        el.  .36, 

elevators,  inspection,  el.  23, 

•  engine  houscK,  maintaining. 

el.  51, 
exhibitions,  license,  regulation, 

cl.  33, 
explosivve  materials,  storage, 

cl.  15, 
factories,  location,  control,  el.  10, 
fences,  partition,  cl.  52, 

ferries,  regulating.  el.  48, 

finances,  management, 
department  of, 
duties  and  powers,  3511 

fire,  protection  from,  cl.  15, 

limits,  defining.  cl.  24, 

buildings  within,  el.  24. 

inspection  of  buildings. 

cl.  26, 

storage  of  articles,      cl.  28, 

escapes,  erection,  cl.  26, 

fire-arms  and  works,  regulating, 

cl.  11, 

foodfl,  inspection,  sale,        cl.  21. 


3477 
3477 
3477 
.3477 
3477 
3477 
3477 
3477 
3477 

3477 
3477 

3477 
3477 
.3477 

3477 
3580 
3477 

.3477 
3517 
3477 
3477 
3477 
3477 
3477 

3477 

3477 

3477 
3477 
3477 
.3477 
3479 
3506 
-.3513 
3477 
3477 
3477 

3477 
.3477 
3477 

3477 
3477 
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Cities, 

^neral  powers, 


(References  are  to  Sectiona,) 

Cities, 


fowls,  running  at  large,  cl.  12,  3477 
fuel,  weighing,  selling,  cl.  22,  3477 
games,  license  and  tax,  cl.  47,  8477 
gaming,  gaming  houses,  cl.  47,  3477 
destroying  implements, 

cl.  47,  3477 
garbage,  removal  of, 

rl.  13,  3477,  cl.  16,  3517 

di<»posal  and  removal  of,         3708 

gasoline,  storage,  cl.  15,  3477 

gas  pipes,  inspection,  cl.  27,  3477 

connections,  cl.  31,  3477 

regulating  supply,       cl.  36,  3477 

gifts,  trusts,  receiving,  executing, 

cl.  6,  3477 
gunpowder,  storage,  cl.  15,  3477 

hacks,  license  and  tax,  cl.  32,  3477 
hand  organs,  regulating,  cl.  8,  3477 
hay,  storage,  cl.  15,  28,  3477 

weighing,  selling,         cl.  22,  3477 
health,  protection  of, 

cl.  10,  17,  18,  3477 
department  of,  3638 

horses,  regulating  speed,  cl.  31,  .3477 
hospitals,  maintaining,  cl.  51,  3477 
houses  of  ill  fame,  cl.  47,  3477 

of  refuge,  cl.  51,  3477 

inns,  licensing,  taxing,  cl.  39,  3477 
itinerant  dealers,  licensing, 

cl.  46,  3477 

license  for  steam  boilers,  cl.  23,  3477 

elevators,  cl.  23,  3477 

of  vehicles,  cl.  32,  3477 

amusements,  exhibitions, 

cl.  33.  3477 
runners  for  carriers,  hotels, 

cl.  34,  3477 
auctioneers.  cl.  35,  3477 

heat  and  light,  supplving, 

cl.  36,  3477 
peddlers,  hawkers,  pawnbrokers, 
cl.  37,  3477 
hackmen,  dravmen,  porters, 

cl.  38,  3477 
inns,  taverns,  restaurants. 

cl.  39,  3477 
liquors,  sale  of,  cl.  40,  3477 

distilleries,  breweries,  cl.  41,  3477 
lumber  yards,  cl.  42,  3477 

livery  stables,  cl.  42,  3477 

second-hand  stores.      cl.  43,  3477 
junk  stores,  pawnbrokers, 

cl.  43,  3477 
dogs,  keeping,  harboring, 

cl.  44,  3477 
dairies,  milch  cows,  cl.  45,  3477 
branch  and  temporary  stores, 

cl.  46,  3477 


general  powers, 

license,  games,  places  and  instru- 
ments, cl.    47,   3477 
lighting,  gas  and  electric,  cl.  36,  3477 
powers  as  to,  3724^739 
liquors,  license,  tax,  regulation, 

cl.  40,  3477 
locomotives,  regulating  speed, 

d.  31,  34n 
lumber  yards,  regulating,  cl.  28,  3477 
markets,  location,  r^ulating, 

cl.  20,  3477 
forestalling,  regrating,  cl.  20,  3477 
location,  maintaining,  cl.  61,  3477 
measures,  inspection,  d.  22,  3477 

mendicants,  punishing,  cl.  47,  3477 
morality,  preservation,  el.  47,  3477 
music  in  streets,  d.  8,  3477 

noises,  preventing,  cL  19,  3477 

nuisance,  declaring,  abating, 

cl.  7,  34n 
cleaning  buildings  and  premises, 
d.  14,  3477 
omnibuses,  license  of,  cl.  32,  3477 

partition  fences,  regulating, 

d.  62,  3477 
party  walls,  regulating,  d.  62,  3477 
peace,  preservation,  d.  47,  3477 

pest-houses,  maintaining,  d.  61,  3477 
plumbing,  inspection,  cl.  27,  3477 

police,  regulating,  powers,  duties, 

3683-3595 
pounds,  public,  maintaining, 

d.  61,  3477 
powder,  storage,  r^ulation, 

d.  15,  34n 
prisons,  establishing,  erection, 

last  cL  3477,  3707 

property,  protection  of,         cl.  3,  3477 

sale  of  dty,  d.  60,  3477 

prostitutes,  punishing,         d.  47,  3477 

provisions,  inspection,  sale. 

d.  21,  34n 

quarantine,  regulations,     d.  17,  3477 

railroads,  regulating,  cl.  49,  3477 

repairs  by,  cl.  49,  3477 

lights  at  crossings,      cl.  49,  3477 

grades,  location,  change, 

d.  49,  3477 
improvement  of  streets, 

d.  49,  3477 
bridges,  viaducts,  tunnels, 

d.  49,  3477 
real  estate,  sale,  conveymnoe, 

d.  50,  3477 

riding  on  streets,  d.  31,  3477 

riots,  quelling,  d.  47,  3477 

rivers,  streams,  protection,  d.  48,  3477 

ferries  over,  d.  48,  8477 
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Cities, 

general  powers, 

runners,  license  and  tax,  cl.  34,  3477 
salaries,  fixing,  cl.  2,  3477 

seal,  corporate,  cl.  1,  3477 

sewers,  inspection,  cl.  27,  3477 

connections,  cl.  31,  3477 

shade  trees,  planting,  protection,  3709 
sidewalks,  use,  obstruction,  cl.  31,  3477 
snow  and  ice,  removal,  cl.  31,  3477 
slaughter-houses,  regulating, 

cl.  10,  3477 
slops,  removal  of,  cl.  13,  3477 

smoke  consumers,  use,  cl.  26,  3477 
soap  factories,  regulating,  cl.  10,  3477 
speed  of  horses,  vehicles,  cl.  31,  3477 
steam  boilers,  inspection,  cl.  23,  3477 
street  commissioner,  appointment, 

salary,  cl.  31,  3477 

streets,  regulating  use,      cl.  31,  3477 

riding  and  driving  on,  cl.  31,  3477 

use  of  vehicles  on,        cl.  31,  3477 

obstruction,  encumbering, 

cl.  31.  3477 
signs,  awnings,  posts,  cl.  31,  3477 
overhead  obstructions,  cl.  31,  3477 
speed  of  horses  and  cars, 

cl.  31,  3477 
names,  changing,  ^1.  31,  3477 

street  railways,  control,  cl.  49,  3477 
tallow  chandleries,  control,  cl.  10,  3477 
taverns,  license,  tax,  cl.  39,  3477 

telegraphs,  use  of  streets,  cl.  11,  3517 
telephones,  use  of  streets,  cl.  11,  3517 
theaters,  license,  regulation, 

cl.  33,  3477 
thieves  and  criminals,  cl.  47,  3477 
trusts,  executing,  cl.  6,  3477 

vagrants,  punishing,  cl.  47,  3477 

vehicles,  regulating  use,     cl.  31,  3477 
license  of,  cl.  32,  3477 

on  sidewalks,  prohibiting,      3756 
vessels,  landing,  cl.  29,  3477 

vice,  immorality,  preventing, 

cl.  47,  3477 
walls,  party,  regulating,  cl.  62,  3477 
waters,  watercourses,  cleansing, 

cl.  9.  3477 
pipes,  inspection,  cl.  27,  8477 

connections,  cl.  31,  3477 

levees  and  watercourses, 

3546-3568 
weeds,  cutting,  cl.  30,  3477 

weights,  inspection,  cl.  22,  3477 

wharves  and  wharfage,  cl.  29,  3477 
whistles,  sounding,  d.  19,  3477 

wine  rooms,  prohibition,     cl.  40,  3477 
wood,  measuring,  selling,    cl.  22,  3477 
storage  of,  cl.  28,  3477 

harbors,   construction,   improving,       3580 


Cities, 

health,  protection  of,      cl.  10,  17,  18,  3477 

and  charities  department,  3606 

commissioners,  appointment,  terms, 

3638 
politics  and  salaries,  3638 

powers  and  duties,  3638 

ordinances,  preparation,  3639 

sanitary  officers,  nomination,  3639 
policemen  detailed  for,  3630 

heating  plants,  erection,  control, 

37243739 

hospitals  in  cities  of  100,000,  3664 

humane  officer,  appointment,  duties,    3598 

imtprisonment  for  fine,  last  cl.  3477 

incorporation,  organiaztion,  3462-3465 

petition  and  census,  3462 

election,  holding,  returns,  3463 

town  becomes  city,  3464 

wards,  officers,  terms,  3464 

application  of  act,  3465 

rights  and  liabilities,  3465 

insurance  fund  for  police  and  firemen, 

.3593 
investigations  of  departments,  3478 

jail,  establishing,  erection, 

last  cl.  3477,  3707 
use  of  county,  3707 

judge  of  city  court,  3640 

election,  term,  jurisdiction, 

3641-3652 

judgment,  city  court,  no  lien,  3640 

tax  levied  to  pay,  3654 

judicial  department,  3640 

officers,  duties,  powers,  3640-3654 

jurisdiction  beyond  limits  not  over 

other  corporations,  last  cl.  3477 

appropriation  of  land,  3754 

bath  houses,  bathing,  cl.  47,  3477 

breweries,  regulating,         cl.  41,  3477 
buildings,  cleaning,  cl.  14,  3477 

cemeteries,  location,  control, 

cl.  16,  3477 
depositing  unwholesome  matter, 

cl.  13.  3477 
diseases,  rules,  regulations,  cl.  17,  3477 
distilleries,  regulating,  cl.  41,  3477 
drains  and  sewers,  cl.  7.  3517 

factories,  noxious  business, 

cl.  10,  3477 
games,  gaming  houses,  cl.  47,  3477 
garbage,  removal,  depositing, 

*  cl.  13,  3477 
health,  injuries,  protection,  cl.  10,  3477 
ill -fame  houses,  prostitution, 

cl.  47,  3477 
immoral  practices,  cl.  47,  3477 

levees,  construction,  3681 

liquors,  license,  sale,  cl.  40,  3477 

park  board,  powers,  3570 
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Cities, 

jurisdiction  beyond  limits, 

peace,  preservation.  cl.  47,  3477 

premises,  cleaning,  cl.  14,  3477 

quarantine,  regulations,  cl.  17,  3477 
rivers,  streams,  pollution,  cl.  48,  3477 
sewers  and  drains,  cl.  7,  3517 

streams,  protection,  survey, 

cl.  48,  3477 

vagrants,  regulations.  cl.  47,  3477 

watert'ourses,  waters,  cl.  9,  3477 

jury  service,  ejcemptions,  3595 

jury  trials  in  city  court,  3642 

justices  of  peace  in.  1484.  1484a 

lamp  posts,  order  for,  3562 

contracts,  costs,  assessment,  3562 

lands,  condemnation.  3521-3530 

purposes  and  proceedings,  3752,  3754 

jurisdiction  beyond  limits,  3754 

law  department  created,  3506 

city  attorney  head  of,  3514 

duties  and  powers,  3514 

lawns  and  shade  trees.  3709 

levees,  construction  of.  3546-3558 

construction  and  repair  of,  3581 

libraries,  cities  of  50,000,  tax,  4983g 

cities  of  17,000  to  18,000,  4983h 

management,  officers,  use. 

498.V-4983S 
cl.  23,  3477 
cl.  23.  3477 
cl.  32,  3477 
cl.  33.  3477 
hotels. 

cl.  34,  3477 
auctioneers,  cl.  36,  3477 

heating  and  lighting,  cl.  36,  3477 

peddlers,  hawkers,  pawnbrokers. 

cl.  37,  3477 
hackmen.  draymen,  porters, 

cl.  38,  3477 
inns,  taverns,  restaurants,  cl.  39,  3477 
liquors,  sale  of,  cl.  40,  3477 

distilleries,  breweries,  cl.  41,  3477 

lumber  yards,  livery  stables, 

cl.  42,  3477 
second-hand  and  junk  stores, 

cl.  43,  3477 
doffs.  keepinsr,  harboring,  cl.  44,  .3477 
dairies,  milch  cows,  cl.  45,  3477 

branch  and  temporary  stores, 

cl.  46,  3477 
games,  places  and  instruments. 

cl.  47,  3477 

revocation  by  mayor,  cl.  8,  3.504,  3714 

controller  issues,  cl.  8,  3512 

lights,  license  to  supply,  cl.  36,  3477 

lighting  plants,  erection,  control, 

37243739 


licenses,  steam  boilers, 
elevators, 
vehicles, 

amusements,  exhibitions 
runners  for  carriers 


Cities, 

liquors,  license  of  places  to  sell, 

cl.  40.  3477 
designating  places  of  sale,  cl.  40,  3477 
residence  districts,  exdusicm, 

d.  40,  3477 
location  and  arrangement  of  rooms, 

cl.  40,  3477 

fee  for  license,  d.  40.  34  n 

wine  rooms,  prohibition,      cl.  40.  3477 

loans,  making  of,  bonds,  3479 

maps  and  plats,  approval,  recording, 

3721,  3722.  3723 
markets,  location,  maintaining. 

cl.  20,  51,  3477 

forestalling,  regrating,         cl.  20,  3477 

marshal,  appointment  of,  3504 

powers  and  duties.  35&4 

matron,  police,  appointment,  3599 

duties  and  salary,  3599 

mayor,  election,  term,  3467 

*  eligibility  of,  34«7 

oa/th  of. '  3468 

bonds,  approving  official,  346S 

offices,  vacancies,  filling. 

.3469.  cl.  6,  3,>04 
vacancy,  acting  mayor.  .3469 

presiding  over  council,  3471 

dty  judge,  when  is,  .3467 

ordinances,  signing,  veto,  :U76 

duties  of  generally.  3.i04 

laws  and  ordinances,  enforcing. 

cl.  1.  XVH 
information  to  council.  cl.  2.  3.504 

messages  to  council,  cl.  3,  3.504 

special  meetings  of  council,  cl.  4.  .1.504 
executive  and  administrative  dntie*. 

cl.  .5.  VM 
vacancies,  filling,  d.  6.  3504 

departments,  appoints  heads. 

cl.  7,  35<H 
marshal,  appointment,  cl.  7.  3504 

street  commissioner,  appointment. 

cl.  7.  .^5ft4 
removing  department  heads, 

cl.  7,  :t504 
deeds,  bonds,  contracts,  signing. 

cl.  8.  3.504 
license,  signing,  revocation,  cl.  S.  3.504 
ordinances,  appro^^ng,  vetoing. 

d.  9.  .3504 
department  heads,  consiiltation. 

cl.  10.  3.504 

department  examinations,  cl.  11.  3.504 

salary  of,  cl.   11.  .V>ai 

officers,  suspension  of.         cl.  11.  :^.512 

metropolitan  police  commissioners, 

powers,  3582 

nuisance,  declaring,  abating,        cl.  7,  3477 
cleaning  buildings  and  premise*. 

d.  14.  3477 
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Cities, 

oaths  of  officers,  3468 
office,  eligibility  to  hold,    3467,  3470,  3704 
officers,  election  of  first,  3464 
eligible  to  hold  office,  3467,  3470,  3704 
elective  officers,  3467 
mayor,  3467 
judge  of  city,  3467 
derk  of  city,  3467 
treasurer  of  city,  3467 
council  men,  3467 
election  and  terms,  3467 
qualifications  and  bonds,  3468 
vacancies,  filling  of,      3460,  3504 
contracts,  interest  in,  3470 
disqualifies  to  hold  office,  3470 
purchase  of  claims,  3470 
gifts  to  prohibited,  3470 
salaries  of,  how  fixed,    cl.  2,  3477 
misconduct,  penalty,      3712,  3715 
claims,  illegal  allowance,  3712 
removal  from  office,  3713 
ordinances,  vote  on  passage.  3472 
passage  at  meeting  introduced,  3476 
mayor  signing,  vetoing,        3476,  3504 
passage  over  veto,  3476 
publication  of  ordinances,  3476 
veto,  proceedings  had,  3476 
record  of  ordinances,  3476 
penalties,  enforcing,           last  cl.  3477 
actions  on,  allegations,  3652 
judgment,  enforcing,  3652 
parks,  names  of,                          cl.  31,  3477 
control  of  parks,  3564 
department  of  parks.  3565 
members,  appointment,  politics,  3565 
terms  of  members,  3566 
vacancies,  filling  of,  3566 
officers,  chairman,  clerk  3567 
annual  report,  3567 
payment  of  moneys,  3567 
quorum  of  board.  3567 
tie  vote,  mayor  to  decide,  3567 
meetings  public.  3567 
control,  parks,  parkways,  boule- 
vards,                          '  3568 
duties  and  powers,  3568 
acquire  and  improve  parks,  3568 
make  rules  and  regulations,  3568 
appoint  superintendent  and 

employes.  3568 

locate  and  erect  foimtains,  3568 

impound  .animals.  3568 
lease  of  buildings  or 

grounds,  3568 
contracts  for  work,  rules  govern- 
ing, 3568 
damages,  actions  for,  3560 
rules,  publication,  3569 
«xpending  money,  3569 


Cities, 

parks, 

sale  of  lands,  3570 

buildings  fronting,  line  for,  3570 

condemnation,  removal,  3570 

offensive  business  prohibited,  3570 

wheel  ways  in  parks,  3571 

buildings  along,  3571 

penalties  for  violations,  3571 

donation  of  property,  3672 

control   of   properly   donated,       3572 
waterways,  power  over,  3573 

construction   of   pools,    bridges, 

viaducts,  3573 

condemnation  of  land,  3574,  3740 

boulevards,  construction,  3575 

plans,  estimate  of  costs,  3575 

appraisers,  appointment,  3575 

damages  and  benefits  assessed, 

3575 
powers  and  duties  of  assessors, 

3576 
assessments,  liens,  collection,  3576 
damages,    payment,  3577 

benefits,  application,  3577 

payments  to  owners,  title  to 

land,  3578 

recording  descriptions,  3570 

business,  offensive  prohibited,       3570 

locating  and  powers,  3740 

control,  taxation  and  bondB, 

3741,    3742 

Chautauqua  assemblies  using,       3743 

libraries  in;  3744 

partition  fences,  regulating,     cl.  52,  3477 

party    walls,    regulating,        cl.    52,    3477 

pawnbrokers,  regulation,  license. 

cl.  37,  3477 
penal   ordinances,   publication,  3476 

penalties,  limitation,  enforcing, 

la^st  cl.  3477 

pensions  .for  firemen,  3606-3618 

for  policemen,  3600-3605 

pest  houses  in  cities  of  100,000  3664 

petition  to  incorporate,  3462 

plats  and  surveys,  approval,      cl.  4.  3517 

to  additions,  approval,  3721,  3722 

of  cities  or  towns,  3723 

police  matron,  appointment,  duties,   3599 

policemen,    appointment,  3582 

chief,  appointment,  powers,  3583 

duties  defined,  3585,  3588,  3589,  3590 

additional    appointed,  3586 

political  work  prohibited,  3591 

bonds  of,  3592 

jury  service,  exemption,  3595 

removals,  3582,  3584 

streets,  duties  as  to,  3753 

police   pension   fund,  3600 

trustees,  terms,  powers,  3600 
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I  Cities, 


police   pensions, 

moneys  of  fund,  3601 

investraent  beneficiaries,  3602 

retired  members,  examination,       3603 
forfeiture  of  pension,  3604 

existing  boards,  powers,  3605 

exempt   from   seizure,  3603 

poor,  charities  department,  3506 

precincts,  police  and  fire,  3683 

for  elections,  3706 

prisons,  erection,  3707 

use  of  county,  3707 

process,  service  on,  3758 

property,  control  of,  cl.  3,  3477 

sale  of  city,  cl.   50,   3477 

puolic  utilities,   powers   as  to,  3724 

waterworks,  heating,  lighting,       3724 
bonds,  issue  and  sale,  3724 

election   on    qufstion,  3724 

acquiring  lands,  3725 

damages,  assessment,  payment,     3725 
management  and  control,  3726 

control  by  municipal  authorities,  3727 
sale  of  utilities,  3728 

conditions  and   proceed- 
ings, 3729-3734 
streets,  contracts  as  to  use,  3735 
franchises,  granting,   limit,  3736 
subscription  for  stock,                      3736 
paving  by  street  railroads,           3737 
bonds,  issuing  of,                             3737 
condemnation  by  corporation,       3738 
tax  to  pay  for  utilities,                    3739 
quarantine    regulations,            cl.    17,    3477 
railroads,  regulating,                 cl.  49,  3477 
repairs  by,                             cl.  49,  3477 
lights  at  crossings,                ol.  49,  3477 
grades,  location,  change,  cl.  49,  3477 
improvement  of  streets,        cl.  49,  3477 
bridges,  viaducts,  tunnels,  cl.  49,  3477 
elevating  tracks  in  cities  of  100,000, 

3667 
resolution  by  board  of  works,  3667 
notice,  publication,  3667 

to  railroad  companies,  3667 

expense,  apportionment,  3668 

agreement  with  companies,  3669 

allotment  of  work,  3670 

engineer,  inspectors,  3670 

appeal  from  order,  3670 

from  assessments,  3671 

streets,  opening,  change,  vacation,  3671 
damages,  remonstrance,  3671 

approving  work,  settlements,         3672 
taxes,  lex-j',  bonds,  3672    ' 

towns,  apportioning  expense,  3673    ' 

annual  expenditures,  3674    | 

debt  certificates,  3674    ! 

act  supplemental,  3675    I 


railroads  elevating, 

cities  43,000  to  49,000,  367« 

declaration  by  council,  367$ 

petition  to  court,  3677 

jurisdiction,  pleading  trial,  367S 

commissioners  appointed,  3679 

report  by  commissioners,  3680 

objections,    hearing,  3681 

notice  as  to  damages,  3681 

hearing,  objections,  appeal,  3682 

decree  of  court,  new  report,  3683 

apportioning  work,  3684 

condemnation,  damages,  3684 

new  trial,   appeal,  3685 

financial  statement  of  city,  3686 

tax  levy,  limit,  3687 

special  fund,  creation,  3688 

contracts,  bids,  bond,  3689 

reports  as  to  progress,  3690 

estimates,  payments,  3691 

certificate  of  indebtedness,  3^1 

final  decree  of  court,  3692 

apportioning  expense,  3692 
excess  apportionment,  reimburse- 

Inent,  3693 
new  trial,  or  appeal,  3694 
taxation,  continuance,  3695 
postponing  work,  3696 
work  completed,  unexpended  bal- 
ance, 3697 
partial  improvement,  court's 

power,  3698 

assessments,  readjusting,  3699 

streets,  opening,  vacation,  3700 

removing  poles,  3701 

trespass,  penalty,  3702 

city  rights  not  abridged,  3703 

real  estate,  sale,  conveyance,  cl.  50,  3477 

runners  licensing,                       cl.  34,  3477 

salaries  of  officers,  how  fixed,     cl.  2,  3477 

of  mayors,  3504 

of   city   controllers,  3511 

of  city  attorney,  3514 

of  members   board   of  works,  3515 

of  city  engineers,  3516 

of  members  of  board  of  safety,  3582 

of  city  judge,  3645 

controller  issues  warrants,  cl.  3.  3512 
monthly  payments,                cl.  10,  3512 
sale  of  public  utilities,                 3728-3734 

schools  in  cities  of   100,000,  3656 

commissioners,   election,  3656 

organization  of  board,  3657 

secretary,   treasurer,   salaries,  3657 

auditor,   bond,   pay,  3658 

assistants  for  auditor,  3658 
reports  and  accounts  by  auditor,  3658 

buildings  and  repairs,  3659 
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schools,  cities  of   100,000, 

bids,   advertising,   opening,  3659 

taxes,  levy,  limit,  3660 

indebtedness^  limit,  3661 

bonds,  issue  and  sale,  3662 

sales  of  property  legalized,  3663 
schools,  common,  see,            59 15-59 15y 

service  of  process  on,  3758 

sewers  and  drains,      '             cl.  7,  17,  3517 

inspection,                             cl.  27,  3477 

connections,                          cl.  31,  3477 
regulating  sewers  and 

drains,                            d.  48,  3477 

appropriating   land,  3754 

jurisdiction  beyond  limits,  3764 
by  contiguous  towns  and  cities, 

3759 

agreement,  record,  committee,  3760 

cost,  assessment,  payment,  3761 

bids,  advertising,  contract,  3762 

separate  contracts,  bond,  3763 

assessments,    notice,    hearing,  3764 

objections,  hearing,  3764 

lien  of  assessments,  collection,  3765 

liability  of  citv,  3766 

shade  trees,  regulations,  3709 

planting,  protection,  3709 

expense,  lien,  collection,  3709 

shooting  in   limits,  penalty,  2344 

sidewalks,  use,  obstruction,          cL  31,  3477 

snow,   ice,   removal,           cl,   31,  3477 

improvement,  costs,  3532 

vehicles  on,  control,  3756 

sinidng  fund,  creation,  3482 

levy  of  tax,  3482 

commissioners,    appointment,  3483 

politics,  terms,  3483 

city  controller  one,  3483 

terms,  vacancies,  3484 

organization,  clerk,  3485 

salaries  and  bonds,  3486 

depository,  selection,  bids,  3487 

bids,  opening  of,  3488 

bond  of  accepted  bidder,  3489 

treasurer  to  pay  over  monthly,  3490 

interest  credited,  3491 

depository,  character  of,  3492 

investing    funds,    payments,  3493 

tax  levy,  certifying,  3494 

meetings  of  commissioners,  3495 

reports  by  controller  or  clerk,  3496 

advertising,  expenses,  3497 

withdrawals  from  fund,  3498 

depositories  not  eligible,  3499 

improper  vote,  penalty,  3500 

payments  from  fund,  warrant,  3501 

tax  rate,  minimum,  3502 

investment  of  funds,  3602 

•laughter- houses,  regulating,      cl.  10,  3477 


soap  factories,  regulating,         cl.  10,  3477 
sprinkling    streets,  3559-3561 

stock,  corporate,  purchase,  cl.  8,  3517 

stolen  property,  custody  and  disposal 

of,  3697 

streams,  protection,  cl.  48,  3477 

ferries  over,  cl.  48,  3477 

control  over,  3754 

street  commissioners,  appointment,  sal- 
ary, cl.  31,  3477 
mayor  appointing,  3504 
street  railways,  control,             cl.  49,  3477 
paving  by,  3737 
streets,    regulating    use.           cl.    31,    3477 
riding  and  driving  on,       cl.  31,  3477 
use  of   vehicles   on,           cl.    31,   3477 
obstruction,  encumbering,  cl.  31,  3477 
signs,  awnings,  posts,          cl.  31,  3477 
overhead  obstructions,       cl.   31,  3477 
speed  of  horses  and  cars,    cl.  31,  3477 
naming,   changing,              cl.   31,   3477 
granting  use  of,  conditions,  3735-3739 
opening,  change,  vacation,  im- 
provement,                                3753 
police,  duties  as  to,                       3753 
obstructions,  removal,  prevent- 
ing,                                   3753,  3756 
general  powers  over,  3754 
buildings,    structures,    removal,    3764 
condemning  land  for,                      3754 
cleaning  streets,  3765 
sidewalks,    vehicles    on,                   3756 
survey  and  plat  of  city,                        3723 
sweeping    streets,                          3559,    3560 
taxation  of  amusements  and  exhibi- 
tions,                                        cl.   33,   3477 
runners  for  carriers  and  ho- 
tels,                                cl.  34,  3477 
peddlers  and  hawkers,        cl.  37,  3477 
pawnbrokers.                  cl.  37,  43,  3477 
hackmen    and    vehicle 

drivers,  cl.  38,  3477 

porters,  bill  posters,  cl.  38,  3477 
inns,  taverns,  restaurants,  cl.  39,  3477 
liquors,  license,  tax,  regula- 
tion, cl,  40,  3477 
distilleries  and  breweries,  cl.  41,  3477 
lumber  yards,  livery  sta- 
bles cl.  42,  3477 
second-hand    and   junk 

stores,  cl.  43,  3477 

dogs,  keeping,  harboring,  cl.  44,  3477 
dairies,  milch   cows,  el.  45,  3477 

branch  and  temporary 

stores,  cl.  46,  3477 

assessment  for  taxation,  3624 

certiUcate  by  auditor,  3625 

presentation  to  council,  3625 

levy   of   taxes,  3625 
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Cities, 

taxation, 

limitation  as  to  levy,  3625 

duplicate,  3626 
treasurer,  collection,  duties,  3626-3637 

pay  of  auditor  and  treasurer,  3632 

tax  to  pay  for  public  utilities,  3739 

taxes,  time  for  \eyy,  3481 
failure  to   levy,  appropriations 

continued,  3481 

levy,  rate,  how  fixed,            3608,  3625 
duplicate,    controller   examines, 

cl.  12,  3512 

taxes   entered   on,  3626 

limitation  as  to  levy,  3625 

treasurer,  collection,  duties,  3626-3637 

payment,   delinquency,   penalty,  3627 

telegraph,  use  of  streets,            cl.  II,  3617 

telephone,  use  of  streets,            cl.  11,  3617 

treasurer,  election,  term,  3467 

eligibility  of,  3467 

county  treasurer,  acts 

as,                         .3467,    3619,  3620 
bond   and   oath,  3468 
vacancy,  how  filled,  3469 
contracts,    interest    in,  3470 
settlements  with  con- 
troller,                            cl.  13,  3512 
statement  to  controller,  3637 
warrants    on,    drawing   of,  3512 
collection  department,  head  of,  3619 
transfer  of  funds  to,  3622 
settlement  with  clerk,  3622 
license  tax,  collection,  3623 
notice  as  to  taxes,  3627 
settlement,    delinquent    list,  3628 
delinquent  list,  collection,  3G20 
settlement  for  collections,  3630 
sales  for  delinquency,  3631 
pay  of  treasurer,  .3632 
accounts  with  cities,  3633 
receipts  and  disbursements,  3634 
moneys   paid  to,  3635 
orders,  receiving,  register,  cancel- 
ing, 3635 
paying  city  orders,  3636 
endorsement  when  not  paid,  .3636 
statement   and   reports,  3637 
union  of  cities  and  towns,  3716 
election  and  proceedings,  3716 
debts  and  liabilities,  3716 
utilities  public  in  certain  cities,  3666 
provisions    concerning,            3724-3739 
sale  of   utilities,                      3728-3734 
vacancies  in  office,  filling,           3469,  3504 
vagrants,  punishing,                 cl.   47,  3477 
vehicles,  regulating  use,             cl.  31,  3477 
license  of,                              cl.  32,  3477 
sidewalks,    prohibiting,  3766 
vessels,    landing,                        cl.    29,  3477 


Cities, 

vetoes  by  mayor,  3476,  cl.  9.  3504 

walls,  party,  regulating,  cl.  52,  3477 

wards,  division  of  city,  3464 

changing,  limitation,  3464 

waters,  watercourses,  cleansing,  cl.  9,  3477 
improving  watercourses,  cl.  15,  3517 
pipes,  inspection,  cl.  27,  3477 

connections,  cl,  31.  3477 

changing,  improving,  3546-3558 

waterworks,  construction,  opera- 
ting, cl.    8,    3517 
control  and  management,  3563 
trustees  surrendering,  3563 
board  of  trustees,  3563 
bonds  and  salaries,  3563 
board  of  works,  duties.  3563 
control  and  management,  3563 
erecting  and  control,                3724-3739 
weeds,  cutting,                              cl.  30,  3477 
weights,  measures,  inspection,  cl.  22,  3477 
wharves  and  wharfage,              el.   29.  3477 
whistles,  sounding,                      cl.    19.  3477 
wine  rooms,  powers  as  to,           cl.  40,  3477 
wood,  measuring,  selling,          cl.   22,  3477 
storage  of,                              cl.  28,  3477 
workhouse,  establishing.             last  cl,  347T 
erection    of.                                         3707 
use  of  county,                                   3707 


Cities  and  Towns, 

additions  to  cities  and  towns.  3721 
plats  of  additions,  3721 
recording  plats.  3721 
donations  on  plats,  3721 
acknowledgment  of  plats.  3721 
approval  of  plats  before  record- 
ing. 37J2 
power  of  authorities  as  to  plats,  3722 
recording  before  approval. 

penalty,  3722 

annexation  of  lands,  3717 
ordinance,  publication,  3718 
remonstrances  in  court,  3718 
notice  to  officers.  3718 
hearing  by  court,  3718 
order  of  court,  3718 
change  of  venue ,  costs,  3718 
town  or  city  in  territory,  3718 
fire  and  police  protection,  3718 
sweeping,  sprinkling,  sewers,  3718 
parts  of  city  or  town  not  an- 
nexed, 3719 
consolidation,  debts,  liabilities.  3719 
disannexing  territory,  3720 

appropriation  of  lands,  3752,  3754 

purposes  and  proceedings.  3753 

jurisdiction    beyond   limits.  3754 
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Cities  and  Towns, 


attorney,  illegal  acts,  removal,  3713 

authority,  method  of  exercise,  3767 

"bonds,  refunding,  3710 

issue  of  bonds,  interest,  3710 

taxes,  sinking  fund,  3710 

investing  fund,  3710 

iMundaries,  defining,  3717 

disannexing   territory,  3720 

buildings  unsafe,  orders  as  to,  3714 

•cemeteries,   control,  management,  3746 

officers   and   agents,  3746 

conveyance  by  county,  3747 

deeds,  recording,  3747 

control   and   protection,  3747 

vacating  cemeteries,  3748 

removals,    re-interment,  3748 

donation   of  lands,  3749 

lots  for  re-interments,  3749 

expense  of  removals,  3749 

condemning  lands,  3749 

conveyance  to  association,  3750 

powers  of  association,  3751 

•condemnation   of   lands,  3752 

purposes  of  appropriation,  3752 

resolution,  notice,  publication,  3752 

remonstrances,   hearing,  3752 

contract  for  work,  bonds,  3752 

•consolidation  of  cities  and  towns,  3716 

election  and  proceedings,  3716 

debts  and  liabilities,  3716 

•contracts  for  works  and  buildings,  3735 

debts,  refunding,  3710 

diaannexing   territory,  3720 

•elections,   regulations,  3704-3706 

precincts  for  voting,  3706 

voters,  qualifications,  3705 

franchises,  granting,  limit,  3736 

funding  of  debts,  3710 

garbage,  disposal  of,  .  3708 

gas  works,  erection,  control,  3724-3737 

sale   of,  3728-3734 

lieating  plants,  erection,  control,  3724-3739 

lands,  condemnation  of,  3752,  3754 

jurisdiction    beyond   limits,  3754 

lawns   and   shade  trees,  3709 

regulating,  planting,  3709 

protection  of,  3709 

expenses,  liens,  collection,  3709 

licences,    revocation,  3714 

lighting  plants,  erection,  control,  3724-3739 

office,  eligibility  to  hold,  3704 

officer,   misconduct,   penalty,  3712 

claims,  illegal  allowance,  3712 

removal  from  office,  3713 

oppression,  misconduct,  penalty,  3715 

parks,  locating,  laying  out,  3740 

condemning  lands,  3740 

damages  assessed,  3740 

ordinances   to  govern,  3741 


parks,   taxation,   bonds,  3741 
custody  and  management,  3742 
Chautauqua  assemblies  using,  3743 
libraries  in  parks,  3744 
acts  legalized,  3745 
plats  of  additions,  3721 
acknowledgment  and  recording,  3721 
donations  on  plats,  3721 
approval   by   authorities,  3722 
power  of  authorities  over,  3722 
recording  before  approval,  pen- 
alty, 3722 
survey  and  plat  of  city  or  town,  3723 
prisons,  erection^  3707 
use  of  county,  3707 
process,  service  of,  3758 
public   utilities,   powers   as   to,  3724 
waterworks,   heating,   lighting,  3724 
bonds,  issue  and  sale,  3724 
election   on   question,  3724 
acquiring  lands,  3726 
damages,  assessment,  payment,  3726 
management  and  control,  3726 
control  by  municipal  authorities,  3727 
sale  of  utilities,  3728 
provision   for   sale,  3729 
notice  of  sale,  3730 
election,  petition,  3730 
notice  of  election,  3731 
ballots  at  election,  3732 
proceeds,  disposal  of,  3733 
act  of  general  application,  3734 
streets,  contracts  as  to  use,  3736 
conditions  in  contracts,  3736 
franchises,   granting,  limit,  3736 
subscriptions  for  stock,  3736 
paving  by  street  railroads,  3737 
bonds,  issuing  of,  3737 
condemnation  by  corporation,  3738 
tax  to  pay  for  utilities.  3739 
sale    of    public    utilities,              3728-3734 
service  of  process  on,  3758 
sewers,  appropriating  land,  3764 
jurisdiction  beyond  limits,  3754 
by  contiguous  cities  and  towns,  3759 
agreement,  record,  committee,  3760 
cost,   assessment,   payment,  3761 
bids,   advertising,   contract,  3762 
separate  contracts,  bond,  3763 
assessments,  notice,  hearing,  3764 
objections,    hearing,  3764 
lien  of  assessments,  collection,  3765 
liability  of  city,  3766 
shade  trees,  regulation,  3709 
planting,  protection,  3709 
expense,  lien,  collection,  3709 
sidewalks,  vehicles  on,  3756 
streams,   control   over,  3764 
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Cities  and  Towns, 

streets,  granting  use,  conditions,  3735-3739 
opening,  change,  vacation,  improve- 
ment, 3753 
police,  duties  as  to,  3753 
obstructions,  removal,  37  Q3 
power  over  streets,  3754 
buildings,  structures,  removal,     3754 
condemning  land  for,  3754 
cleaning  streets,  3755 
obstruction,   preventing,  3756 
sidewalks,   vehicles   on,  3756 
survey  and  plat  of  city  or  town,       3728 
recording  of,  3723 
tax  to  pay  for  public  utilities,  3739 
union  of  cities  and  towns,  3716 
election  and  proceedings,  3716 
debts  and  liabilities,  3716 
utilities  public,  provisions  as  to,  3724-3739 
vehicles  on  side  walks,  3756 
waterworks,  erecting,  control,  3724-3739 
workhouse,  erection  of,  3707 
use  of  county,  3707 

City  Attorney, 

appointment,    bond,    oath,  .3514 

assistants,  3514 

duties  of  defined,  3514 

removal  of,  3713 

salary  of  attorney,  3514 

of    assistants,  3514 

City  Clerk, 

board  of  works,  clerk,  salary,  3505,  3515 

clerk  of  board  of  safety,  3583 

bond  and  oath,  3468 

council,  clerk  of,  duties,  3474,  3505 

deputies,  salaries,  3505 

duties  of  generally,  3506 

election,  eligibility,  3467 

ordinances,  duties  as  to,  3476 

salaries  of  clerks,  3505 

City  Court, 

actions  in  name  of  city,  .36.52 

bailiff,  duties  of,             "  3647 

clerk,  duties  of,  3646 
corj>orations,   averments,    process,        3651 

fines  and  imprisonment,  3642 

judge,  election,  term,  3467,  3641 

judicial   powers   vested   in,  3640 

jurisdiction,  3641 

officers  of  court,  3640 

pleadings  and  practice,  3642 

process,  service,  arrest,  3650 

prosecutions   in   court,  3648 

prosecuting  attorney,  fees,  3648 

rules  for  business,  3642 


City  Court, 

sessions   of   court,  3641 

special  judge,  3612 

witnesses,  attendance,  3642 

City  Engineer, 

appointment  and  bond,  3516 

assistants  of,  3516 

board  of  works  controls,  3516 

salary  of,  3516 

City  Blarshal, 

appointment  of,  3504 

duties  and  powers,  3594 

City  Treasurer, 

bond  and  oath  of,  3468 

county  treasurer  acting  a^,  3467.  3619.  3620 

duties  of,  settlements,  cl.   13,  3512 

statement  to  controller,  3637 
collections,  head  of  department,  3619 

settlement  with  clerk,  3622 

license  tax,  collection,  3623 

notice  as  to  taxes,  3627 

delinquent   list,   settlement.  ,3^ 

collections,  settlement,  3630 

sales  for  delinquency.  3631 

pay  of  treasurer.  3632 

accounts  with  cities,  3633 

receipts  and  disbursements,  3634 

moneys  paid  to,  3635 

orders,  receiving,  canceling,  3635 

paying  city  orders,  3636 

endorsement  if  not  paid,  3636 

statement  and  reports,  3637 

Civil  Procedure, 

action,  form  of,  notes,  249 

appeals,    practice,    notes,  644-675 

bill    of   exceptions,   notes,  637-641 

extending  time  to  file,  641a 

evidence  in  bills,  641d-641g 

change  of  venue,  notes,  416,  417 

expenses  of  trial,  payment,  418 

of  judge,  special  judge,  419a-419e 
commencement  of  actions,   notes.   316-327 

continuance,  note,  413 

court,  trial  by,  notes,  560 

evidence,    rules,    notes.  474-4^ 

canal  certificates,  476a 

exceptions,  bills,  notes,  638-641g 

instructions  to  jury,  notes,  542,  544 

exceptions,  record,  544« 

issues,  trial,  notes,  412 

joinder  of  causes,  notes,  279-281 

judge,  change,  special  judge,  419a^l9e 

judgment,  offer  to  allow,  note,  522 

rendition  of,  notes.  577-617 
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Civil  Procedure, 

jury,  trial  by,  notee, 

526-568 

limitation  of  acticms,  notes. 

293-306 

motions  to  be  in  writing, 

641b 

new   trial,   notee, 

668672 

parties  to  actions,  notes. 

261-27.7 

pleadings,  notes. 

341-402 

review  of  judgments,   notes. 

627-633 

special   causes   of   action,   notes, 

200 

survival    of    actions,    notes. 

282285 

trial  by  jury,  notes; 

525-568 

venue  of  actions,  notes, 

313,  314 

verdict,  notes^ 

653-558 

witnesses,  competency,  notes. 

504-617 

insane,  party  incompetent. 

508a 

Claims, 

county,    claims    against,    allowance, 
notes,  7845,  7846 

officer  discounting,  penalty,  2160 

estates,  allowance,  transfer,  trial,       2474 
false,  presenting,  penalty,  2282 

township  trustee  not  paying,  penalty,  2163 


p.  91,  1394 
6682,  6683 


p.  91,  1394 
6682,  6683 


Clark  County, 

circuit  court,  terms  in, 
legislature,  members  of, 

Clay  County, 

circuit  court,  terms  in, 
legislature,  members  of, 

Clerk,  Circuit  Court, 

city,   incorporation,  duties,  3463 

dockets,  making,  allowance,  note,       7931 

marriage   license,   duties,  7292a-7292h 

money  received,  application,  note,       7936 

nurses,    register   of,  7532c 

term,   beginning  of,  7574b 

transcripts    for    taxation,   note,  7939 


Clerk,  City, 


City  Clerk,  see. 


Clinton  County, 

circuit  court,  terms  in, 
legislature,  members  of, 


p.  91,   1394 
6682,  6683 


Coliseum, 

associations  to  build,  4592a 

articles,    contents,  4592b 

directors,  election,  powers,  4592c 

bonds,   mortgage,  interest,  4592d 

donations,   sale,  4592e 


to  Sections,) 

College, 

directors,    religious   belief,  4509a 

Indiana  Univebsitt,  see. 
i^UBDUE  Univebsity,  see. 

Commissioners,  County, 

BOABD    COUNTT    COMICI8SIONEB8,    See. 

Common  Carriers, 

actions  against,  3297a 

allegations  and  proof,  3297a 

liability,  limitation,  defense,  3297b 
answer,  stating  facts,  3297b 

issue  and  trial,  3297c 

express  companies,  notes,  3307,  3312b 

Common  Council, 

cities,  powers,  meetings,  duties,  3471-3479 
general  powers  of,  3477 

Common  Schools, 

Education,  see. 
Schools,  Oommon,  see. 

Conditions, 

insurance,    forbidden,    note,  4923 

Consolidation, 

cities  and  towns  consolidating,  3716 

Constable, 

arrest  on  warrant,  duty,  1706 

special,  appointment,  1712 

Constitution  of  State, 

notes  on,  46-233 

Constitution  of  United  States, 

notes  on,  3.44 


Contempt, 

cities,  punishment, 
notes  on   statutes, 

Continuance, 

civil  actions,  note, 
criminal    actions, 

Contracts, 

city  officers,  interest  in, 

departments,  when  void, 
work,   contracts,   bonds, 


cl.  4,  3477 
1022,    1023 


413 
1859-1862 


3470 
3509 
3752 
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Oontraots, 

city,  buildinff  and  works,  3735 
heat,  lights,  water,                 cl.  9,  3617 

consideration,  stating,  notes,  6630 

goods,  sale,  delivery,   notes,  6635 

land,    sale,    commission,    note,  6629a 

officers,  interest,  penal^,  2162 

writing,  when  in,  notes,  6629 

Conveyance, 

aliens,  conveyance  by,  3333,  3333b 

descent  and  devise  of  lands,  3333 

insane  husband  or  wife,  3388a 

order  of  court,  3388a 

married  women,  notes,  3364 

notes    on    statutes,  3336-3382 

records  destroyed,  titles  legalized,      3374b 
trusts  and  powers,  notes,  3391-3419 

Convict, 

escape  of,  penalty,  2148 

discharge   from  prison,  clothing, 

money,  8235 

witness,  use  as,  1896-1898 

State  Prison,  see 

Coroner,  * 


mines,    accidents,   investigating,           7440 

term,   beginning   of. 

7574b 

Corporations, 

actions,  process,  service,  notes. 

313,  318 

articles  of  association. 

3461b 

filing  copy. 

3461b 

fees  paid, 

3461b 

criminal  actions  against. 

1983 

process,  service. 

.  1766 

foreign  corporations,  notes. 

3453,  3456 

filing  copy  of  articles. 

3461b 

fees   paid, 

3461b 

notes  on  statutes, 

3426,  3442 

religious,   educational,    directors,       4509a 

Costs, 

appropriation  of  lands,  costs,  901 

change  of  venue,  civil  actions,  418 

criminal  actions,  1855,  1856 

criminal  actions,  1919,  1920 

change  of  venue,  payment,  1855,  1856 

fugitives  from  justice,  1670,  1680 

surety  of  peace,  1691,  1692 


Conncil, 


Cities,  see. 

Common  Council,  see. 


Councilmen, 

Cities,  sec. 
County, 

allowances  prohibited,  notes,  5594m] 

appropriations,  additional,  note,       5594al 

auditor  of  county,  extra  pay,  note,  5594d2 

buildings,  public,  S593b 

halls  for  public  use,  5593l> 

location  and  use,  5593e 

janitor,  lights,  heat,  5593d 

meetings,   charges,  5593d 

custodian,  duties,  pay,  5593e 

city  and  county  joining,  5593f 

expenses,  division,  5593f 

contracts  by  officers,  note,  5594el 

for  supplies,  5594pl 

county    council,    appropriations, 

note,  5594al 

expenditures,  warrants,  note,  5594bl 
unexpended  funds,  reversion,  5594dl 
contracts  by  officers,  note,  5594el 

coilrts  binding  county,  note,       5594gl 
allowances  prohibited,   notes,   5594ml 
supplies,  purchase,  contracts,   5594pl 
county-seat,  removal,  local  law,  note,  55*9 
courts   binding   county,   note,  5594gl 

donations  in  trust,  release,      7878a,  7878b 
halls,    public,   erection,  5593b 

control,  management,  use,  5593b>5593f 
hospital,    establishing,    maintain- 
ing, 3250a  1-3250J1 
supplies    for    county,    purchase.        5594pl 
requisitions  by  officers,  5594pl 
specifications    for,                        5594pl 
notice  for  bids,                               5594pl 
contract,  letting  of,                      5o94pl 
Board   County   Commissioners,   see. 

County  Assessor, 

Assessor,   County,   see. 

County  Auditor, 

Auditor,   County,   see. 

County  Board, 
Board  County  Commissioners,   see. 

County  Board  of    Review, 

taxation,  duties,  8532,  8533 

County  Hospital, 

benevolent  institutions,  see  3250tal-3250jl 


County  Officers, 

fees  and  salaries  of, 
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County  Recorder, 

Recordeb,  Ck)UNTY,  see. 

Ctotinty  Sheriff, 

Sheriff,  CJounty,  see. 

Ctotinty  Superintendent, 

Schools,  Common,  see. 

Ckmnty  Surveyor, 

Surveyor,  County,  see. 

County  Treasurer, 

Treasurer,   County,  see. 

Courts, 

adjourned  terms,  notes,  1443,  1446 

allowances,   note«  1480 

appellate  court,  jurisdiction,  1336 

civil   cases,   appeal,  1337f 

criminal  cases,  appeal,  1337g 

decisions,  noten,  1337J,   1337q 

railroad  commission,  appeal, 

5405f-5406h 

circuit  courts,   circuits   and   terms,     1394 
terms  in  each  county,  1394 

transfers  to  superior  courts,       1375a 

judges,  expenses,  allowance,  1439h 

justices  of  peace,  1484-1641 

juvenile   court   created, 

jud^,  election,  salary, ' 
clerk  of  court, 
probation  officers,  salary, 
complaint,   investigation, 
hearing,  disposition  of  child, 
parents,   notice   to, 
payment  for  support, 
trials,  how  had, 
transfer  of  causes, 
reports  by  probation  officers, 
custody  of  children,  pay, 
inspection  by  board  of  charities, 

I436h 
incorporation  of  associations, 
construction  of  act, 
delinquent    child    defined, 
encouraging  delinquency,  pen 

alty, 
violations,  penalty. 

superior  courts,  transfers  to, 
jurisdiction,    note, 

supreme  court,  civil   cases,  appeal,   1337f 
criminal  cases,  appeal,  1337g 

appeals  to,  notes,  638-675,  1337h,  13371 

surety,  deposit  of  money,  1306a 


1436a 
1436a 
1436a 
1436b 
1436c 
1436c 
1436c 
1436c 
1436d 
1436e 
1436f 
1436g 


1436i 
1436J 
1436k 

14361 
1436m 
1375a 

1404 


Courts, 

traveling  expenses  of  judges, 

AiPELLATE  Court,  see. 
Circuit  Court,  see. 
Justices  of  Peace,  see. 
Juvenile  Court,  see. 
Superior  Courts,  see. 
Supreme   Court,   see. 


1439h 


p.  92,  1394 
6682,  6683 


8463 


Crawford  County, 

circuit  court,  terms  in, 
legislature,  members  of, 

Credits, 

taxation,  deductions. 

Criminal  Offenses, 

abandonment  of  wife  or  child,  2319 

abduction  for  prostitution,  2104 

abortion,  attempting,  2010 

soliciting  medicine   for,  2011 

acknowledgment,   false  certificate,  2136 

not  explaining  instrument,  2137 

signing  blank,  2299 

adulteration  of  foods  and  drugs,  2184 

of  candy,  2185 

of  vinegar,  2186-2189 

milk,  adulterating,  2191 

formaldehyde,  use  of,  2192 

animal  foods,  2193 

wines,  adulterating,  2194 

liquors,  adulterating,  2195 

adultery,  penalty,  2102 

advertisement,  defacing  legal,  2068 

posting  illegally,  2069 

publishing  illegal.  2110,  2200 

affidavit,   false  attestation,  2135 

affray,  penalty,  2082 

agen*^    illegal  insurance  company, 

2326,  2327 

agricultural  fair,  trading  near,  2229 

aiding  hostile  army,  2077 

aid  to  officer,  refusing,  2154 

amalgamation,  penalty,  2322 

counseling,  penalty,  2323 

anatomical    board    law,    violating,      562  Ij 

animals,  altering  brands  on,  2070 

malicious  injury  to,  2071 

dogs,  stealing,  2024 

dead,  nuisance  by,  2182 

disposal   of,  2889b 

selling  diseased,  2190 

food  for,  adulteration,  2193 

cruelty  to,  2231 

definition  of,  2232 

keeping  for  fij^hting,  2233 

cruelly   carrying,  2234 

railroads   carrying,  2235,  2236 
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Criminal  OfTenses, 

animals, 

glandered  horse  at  large,  2237 

sheep,   diseased    at   large,  2238 

diseased,  transportation,  2239 

damages,   liability   for,  2240 

Spanish  or  Texas  fever,  trans- 
porting, 2239,  2240 

hog,   carcass,   transporting,  2241 

arms  of  state,  sale,  secreting,  2050 

furnishing  to  minors,  2095 

army,   aiding  hostile,  2077 

arson,  definition,  punishment,  .          2014 

murder  in,  1990 

assault,   definition,   punishment,  199(( 

with  felonious  intent,  1995 
assault  and  battery,  felonious  intent,  1995 

definition,  punishment,  1997 

assignation,  houses  of,  2114 

enticing   female  to,  2104 

auditor  of  state,  illegal  warrant,  2166 

not  accounting,  2166 

automobile  act,  violating,  8703m 

badges,  unlawful  use,  2359 

baggage,  excess  charges,  5190b 

bank,  deposits  after  insolvency,  2046 

overdraft  by  officer,  2047 

loans  to  bank  otticers,  2048 

private,  violating  act,  2994g 

barrator,  common,  2155 

base-ball  on  Sunday,  2113 

betting,  pool  selling,  2205 

bigamy,  penalty,  2099 

proof  of  marriage,  venue,  2100 

bills,  posting  unlawfully,  2069 

billiards,  minors  playing,  2211,  2212 

birds,  wild,  protection,  2253,  2257 

blackmailing,  2013 

blasphemy,   penalty,  2111 

boats,  landing  family,  2074 

signals  on  at  night,  2075 

boiler  explosions,  insurance,  4914ql 

inspection,    violation,  7087fl 

books,    library,    defacing,  2073 

brands  on  animals,  altering,  2070 

false  on  packages,  2316 

altering   inspectors,  2317 

branding  packages  falsely,  2316 

brant,  killing;  penalty,  2249,  2250 

bribery,  public  officers,  2122,  2164 

of  jurors  and  others,  2123 

bridges,  injuring,  2062,  2333 
buildings,  violating  laws, 

3290f,  3290r,  3290u 

bunko-steering,  penalty,  2206 

burglary,  definition,  penalty,  2018 

entering  house  feloniously,  2019-2021 

burning  prairies,  woods,  2015,  2016 

oamp-meeting,  trading  near,  2229 


Criminal  Offenses, 

Canada  thistle,  allowing  to  grow,  2308 
complaints,  proceedings,         2309-2311 

grain,  sale  of,  2312 

canal,  obstructing,  injuring,  2062 

opening  locks,  2334 

candy,  adulteration,  2185 

carrying  weapons,  2094 

game  out  of  state,  2261 

cars,  getting  on  moving,  2349 

cemeteries,   defacing  tombstones,  2O60 

child  stealing,  2003 

substituting,  2130 

abandonment  of,  2319 

children,  overworking,  2313 
delinquent,  encouraging,  14361,  1436m 

cigarettes,  furnishing  to^minors,  2215 

manufacture,  sale,  gift,  2216 

city,  breaking  quorum  of  council,  2172 

running  horses  in,  2344 

contracts,   officers,   interest,  34T0 

political   work  by  officers,  3591 

misconduct  or  oppression,  3712,  3715 

claim  on  county,  officer  disoounting,  2160 

township  trustee  not  paying,  2163 

false,  presenting,  2282 

clerk  printing  bureau,  misfeasaaoe,  2176 

coal,   short   measure,   sale,  2301 

coin,   counterfeiting,   uttering,  ,   2285-2288 
apparatus  for  making, 

common  barrator^ 

compounding  felony, 
misdemeanor, 
prosecutions, 

concealing  stolen  goods, 
wills, 
criminals, 

conspiracy  to  commit  felony, 

constable  purchasing  judgement, 

contracts,  interest  of  officers, 

conveyance,  public,  attacking, 
injuring  persons, 

convict,  escape  of, 

corrupting  jurors,  officers, 

counterfeiting  coin, 
uttering  coin, 
instruments,  uttering, 

possession  of  coin  or  instruments,  2288 

registered  label,                     2289,  2291 

label,  sale  of  goods,  2290 

private  label,  2292 

die  for  label,  2293 

buying  or  selling  label,  2294 

goods,  sale,  counterfeit  label,  2295 

die,  possession,  sale,  2296 

apparatus,  possession,  2297 

stamps,  sale  of  goods,  2298 

credit,  false  statement,  2284 

creditors,  defrauding,  2340 


2297 
2155 
2124 
2125 
.  2126 
2026 
2028 
2127 
2325 
2139 
2162 
2065 
2056 
2148 
2150 
2285 
2286,  2287 
2286,  2287 
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Oriminal  OfTenses, 


crops,  carrying  off,  2032 

cruelty  to  animals,  2231 

definition  of,  2232 

cruelly  carrying  animals,  2234 

dams,  injuring,  2067 

dance  halls,  liquors,  minors,  2223 

dead,  disposal  of  bodies,  5621j 

dead  animals,  nuisance,  2182 

hogs,  transporting,  2241 

disposal  of  dead,  2889b 

deeds,  false  acknowledgment,  2136 

not  explaining,  2137 

blank  acknowledgment,  signing,    2299 

deer,  killing,  penalty,  2242 

defacing  records,  2031 

defrauding  creditors.  2340 

delinquent  children,  encouraging, 

14361,   1436m 

detainer,  forcible,  2072 

dikes  and  levees,  7230c 

disturbing  meetings,  2008 

divorces,  promoting,  2315 

from  bed  and  board,  cohabiting,  106 le 

dogs,  larceny  of,  2024 

doves,  killing,  penalty,  2251 

drains,  injuring,  2067 

drainage,  prot^ing  lakes,  5647 

drawbridge,  lights  on,  2329 

over  streams,  regulations,  2331-2333 

druggist,  sale  of  liquors  by,  2227 

poisons,  sale  of,  2228 

drugs  for  females,  advertising,  2110 

adulteration  of,  2184 

drunk  in  public  place,  2218 

officer  during  business  hours,  2158 

drunkards,  sale  of  liquors  to,  2219,  2220 

duel,  challenge  to,  2079 

fighting  of,  2080 

ducks,  wild,  protection,  2250,  2260 

dynamite,  killing  fish,  2274 

elections,  buying  votes,  2278 

sale  of  vote,  2279 

witnesfies,  competency,  2280 

release  of  liability,  2280 

repeal  of  statutes,  2281 

electric  appliances,  injury  to,  2053,  2054 

embalmers,  violating  act,  6350g 

embezzlement  of  public  funds,  2034,  2043 

by  officers,  2035,  2043 

accounting  by  officers,  2036 

by  employes,  2037 

attorneys  and  collectors,  2038 

railroad  employes,  2039 

carriers,  innkeepers,  2040 

by  bailees,  2041 

by  tenants,  2042 

treasurers,  state,  county,  city,      2043 

city  and  town  officers,  2044 

by  fiduciaries,  2045 


embezzlement, 

bankers  and  brokers,  2046 

entering  house  to  commit  felony, 

2019,  2020 

escape  of  criminals,  2140-2145 

aiding  escape,  2142-2144 

convict  escaping,  2148 

estray  law,  violating,  2341 

examination  questions,  sale  of,  2178 

explosives  to  kill  fish,  2274 

extortion  by  officer,  2131 

from  pensioner,  2161 

fair  grounds,  gaming  on,  2202 

false  claim,  presenting,  2282 

certifying,  2282 

false  personation,  2128 

heir,  producing,  2129 

false  pretense,  definition,  penalty,      2283a 

statement,  credit,  2284 

family  boats,  landing,  2074 

occupants  removing  articles,  2074 

faro-bank,  keeping  of,  2209 

felony,  compounding  of,  2124 

females,  enticing  for  prostitution,        2104 

drugs  for,  advertising,  2110 

prostitution  by,  2116 

ferry,  neglect  of  duties,  2346 

excessive  charge,  2346 

fire  escapes,  violating  law,  3290f 

fires,  crimes  by,  2014-2016 

fish,  protection  of,  2263-2277 

seines,  traps,  spears,  possession,  2263 

trap  prohibited,  2264 

fishing  season,  lakes,  2265 

ice  on  streams,  catching  fish,        2266 

shooting  fish,  2267 

trot  lines,  2268,  2275 

catching  fish  regulated,  2269 

size  of  fish  caught,  2270 

number  of  fish  caught,  2271 

obstructing  streams,  2272 

polluting  streams,  2273 

explosives  prohibited,  2274 

trespassing  on  land,  2275 

commissioner,  fee,  prosecutions, 

2276,  2277 

ftsh  commissioner,  prosecutions,  fee,    2276 

fish  ladders,  violating  act,      6628a,  6628c 

foods,  selling  unwholesome,  2183 

adulteration  of,  2184 

animal  foods,  adulteration,  2193 

forcible  entry  and  detainer,  2072 

forgery,  definition,  penalty,  2283 

formaldehyde,  use  in  foods,  2192 

fornication,  penalty,  2102 

fraud  on  creditors,  2340 

to  obtain  insurance,  2324 

fraudulent  claims,  2282 

fruit,  unlawful  taking,  2032 
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Oriminal  Offenses, 


fruit  trees,  false  representation, 


gambler,  common, 
game,  protection  of, 

birds,  game  defined, 
song,  killing, 

brant,  Idlling,  penalty. 


5S305-2307 
2208 

2242-2262 

2253 

2267 

2249,  2250 


carrying  game  out  of  state,  2261 

deer,  killing,  penalty,  2242 

doves,  killing,  penalty,  2251 

ducks,  wild,  killing,  number,  2250 

permit  to  hunt,  2260 

geeae,  wild,  killing,  penalty,  2249 

grouse,  killing,  penalty,  2246 

hunting  season,  2259 

injuries  to  property,  2266 

license  to  hunt,            2264,  2255,  2260 

non-residents,  fee,  2262 

permits  to  hunt,          2264,  2255,  2260 

pheasants,  killing,  penalty,  2242 

imported,  killing,  penalty, 

2243,  2244 

prairie  chickens,  killing,  penalty,  2246 
quail,  catching,  killing,  penalty, 

2245-2248 

rabbits,  hunting,  ferrets,  2261 

squirrels,  hunting,  2252 

turkeys,  wild,  killing,  penalty,  2242 

water  fowls,  permit  to  hunt,  2260 

woodcock,,  sale  of,  2258 

games,  allowing  minors  to  play,  2210 

gaming  on  fair  grounds,  2202 

inducing  minor  to  game,  2203 

betting  on  game  or  wager,  2204 

pool  selling,  2205 

keeping  pool    selling   room,  2207 

keeping  gaming  devices,  2209 

allowing  minors  to  play,  2210 

gaming  house,  keeping,  2201 

visiting,  frequenting,  2115 

garnisiiment,  oppressive,  2347 

transfer  of  claim,  2348 

gas-meter,  false,  2302 

geese,  wild,  protection,  2249 

general  assembly,  breaking  quorum,  2173 

gift  enterprise,  2199 

goods,  mortgaged,  removal,  2051 

grain  inspector,  misconduct,  2177 

grand  larceny,  2022 

grouse,  protection  of,  2246 

habeas  corpus,  obstructing,  2146 

hand-car,  using  unlawfully,  2057 

health,  offenses  against,  2179-2197 

quarantine,  violations,  6724c 

disinfecting  cars,  6724j 

violations  of  act,  67241 

heir,  producing  false,  2129 

hij?hway,  injuring  trees  on,  2061 

obstructing,  2062,  2338 


highway,    traction    engine,    using.        206S 

heavy  hauling  on,  2064 

repairs,  negl^  2174,  GS4S^ 

rubbish,  throwing  in,  233t 

horse  racing  on,  2343 

cars,  obstructing  with,  2350 

false  credits  for  work,  6836 

hog,  transporting  dead,  2241 

disposal  of  dead,  28891^ 

horse,  glandered  at  large,  2237 

racing  on  highway,  2343 

running  in  city  or  town,  2344 

hotels,  safefy,  violating  act,  3290f 

house  breaking,  2019-2021 

house  of  assignation,  keeping,  2114 

of  ill  fame,  enticing  to,  2104 

keeping  of,  2105 

hunting  season,  2259 

license  and  permits, 

2254,  2255,  2260,  226^ 

ill-fame,  house  of,  keeping,  2105 

enticing  to,  2104 

frequenting,  2115 

imbecile,  intercourse  with,  2005^ 

incest,  definition,  penalty,  2101 

indecency,  public,  2106 

Indiana  Reformatory,  violating  act,  8253al 

insane,  intercourse  with,  2004,  2005 


inspector  of  grain,  misconduct. 

2in 

altering  marks  of, 

2317 

insurance,  illegal  loans. 

2049 

fraud  on  underwriter. 

2324 

fraudulent  advertising. 

2326 

advertising  illegal  company 

2327 

accidents,  boiler  explosions, 

4914ql 

intoxication  in  public  place. 

2218 

of  officer. 

2158 

jail,  keeping  unclean. 

2151 

judge  practicing  law. 

2132 

judgment,  officers  buying, 

2139 

junk  dealers,  license. 

7237q 

jurors,  influencing. 

2150 

justice,  purchasing  judgment. 

2139 

blanks,  signing  of. 

2299 

kidnapping, 

eooi 

for  ransom. 

2003 

labels,  counterfeiting. 

2289-2298 

laborers,  children,  overwork. 

2313 

lakes,  fishing  in. 

2265 

draining  unlawfully. 

5647 

landmark,  removing,  altering. 

2066 

lands,  trespass  on, 

2033 

entry  on  state. 

2342 

larceny,  grand, 

2022 

petit, 

2023 

dog,  stealing. 

2024 

goods  from  other  states. 

2025 

public  records. 

2029,  2030 

law,  judge  practicing. 

2132 
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Criminal  Offenses, 


law,  county  ofScer  practicing,  2133 

legal  process,  obstructing,  2146,  2147 

notices,  removal,  defacing,  2068 

disobeying,  2149 

lerees  and  dikes,  7230c 

libel,  criminal,  2012 

library,  defacing  books,  2073 

state,  violating  act,  7715 

license  to  hunt,  2254,  2255,  2260,  2262 

failure  to  obtain  license,  2345 

jimk  dealers,  7237q 

liquors,  adulterating,  2195 

sale  of  poisonous,  2196 

sale  to  intoxicated  person,  2219 

drunkard,  sale  to,  2220 

minors,  sales  to,  2221 

misrepresenting  age,  2222 

dance  halls,  minors,  sales,  2223 

furnishing  to  prisoners,  2224 

keeping  disorderly  place,  2225 

Sundays,  holidays,  sales  on,  2226 

druggists,  sales  by,  2227 

camp-meetings,  picnics,  sales  near, 

2229 

soldiers'  home,  saloon  near,  2230 

loan  companies,  illegal  loans,  2049 

loaning  funds  illegally,  2048,  2049 

lotteries,  selling  tickets,  2199 

advertising,  2200 

lynching,  mob,  definition,  2085 

accessory  after  fact,  2086 

prosecution  for,  2087 

removal  of  sheriff,  2088 

aid  for  sheriff,  2089 

military  force  called,  2090 

malicious  trespass,  2052 

injury  to  animals,  2071 

prosecution,  2328 

manslaughter,  1994 

marriage,  performing  unlawfully,  2335 

of  whites  and  negroes,  2322,  2323 

certificate,  return  of,  2336 

violating  act  regulating,    7292f-7292h 

marks,  altering  inspectors',  2317 

mayhem,  malicious,  1998 

simple,  1999 

medicine,  prescribing  when  drunk,  2008 

prescribing  secret,  2009 

veterinary  surgery,        7323cl,  7323el 

meetings,  public,  disturbing,  2098 

Memorial   Day,  sale  of  liquors,  2229 

milk,  adulteration,  2191 

militia,  molesting,  interfering,  7391 

military  expedition,  aiding,        2076.  2077 

privateering,  penalty,  2078 

force  to  aid  sheriff,  2090 

mines  and  mining,  7450 

minors,  furnishing  weapons  to,  2095 

inducing  to  gamble,  2203 


minors,  allowing  to  game,  2210 

billiard  rooms,  allowing  in,  2211 

tobacco,  furnishing  to,  2213,  2214 

cigarettes,  furnishing  to,  2215 

liquors,  sale  or  gift  to,  2221 

misrepresenting  age,  2222 

dance  halls,  congregating  at,  2223 

miscarriage,  attempting,  '  2010 

soliciting  medicine  for,  '  201 1 

misdemeanor,   compounding,  2125 

misprision  of  treason,  1989 

mobs,  lynching,  2085-2090 

mortgage,  false  acknowledgment,  213& 

mortgaged  goods,  removal,  2051 

municipal  officers,  violations, 

3470,  3591,  3712,-3715 

murder,  first  degree,  1990-1992 

second  degree,  1993 

navigable  streams,  obstructing,  2330 

drawbridge,  regulations,         2331-2334 

negroes  marrying  whites,  2322,  2323 

notary  public,  officer  acting  as,  2134 

oath,  false  attestation,  2135 

acknowledgment,  false  certificate,  213& 

not  explaining  instrument,  2137 

acting  after  term  expires,  2138 

notices,  legal,  removal,  defacing,  2068 

posting  on  buildings,  2069 

nuisance,  public,  2179,  2180 

definition  of,  2180 

stagnant  water,  2181 

dead  animals,  offensive  matter,    2182 

nurses,  registration,  7532j 

obscene  publications,  2107-2109 

possession,  sending,  2107,  2108 

publication,  sale,  2109 

obstructing  legal  process,  2146,  2147 

office,  usurpation,  2166 

keeping  at  wrong  place,  2159 

officer,  extortion  by,  2131 

judge  practicing  law,  2132 

county  officer  practicing  law,        2133 

acting  as  notary,  2134 

oath,  false  attestation,  2135 

acknowledgment,  false  certificate,  213(i 

not  explaining  instrument,  2137 

acting  after  term  expires.  2138 

purchasing  judgment,  2139 

negligence  by  officers,  2153 

refusing  aid  to,  2154 

acting  without  qualifying.  2157 

intoxication  during  office  hours,    2158 

office  kept  at  wrong  place,  2159 

discounting  claim  on  county,  2160 

interest  in  public  contracts, 

2162,  3470 
township  trustee,  paying  claims,  2163 
bribing  olTicers,  2164 

auditor,  state,  illegal  warrant,      2165 
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Oriminal  OffenseSi 

offiwr,  8tAt<»  not  accounting,  2166 

false  reports  by,  2168 

.state  treasury,  obstructing  exami- 
nation, 2167 
treasurer,  state,  not  accounting,    2166 
false  reports  by,                       2168 
payments  illegally,  2169 
false  vouchers  by,  2170 
defalcation  by,  2171 
highways,  neglect,  2174 
recorder  recording  deed  without 

transfer,  2175 

clerk  printing  bureau,  misfeasance, 

2176 
grain  inspector,  misfeasance,  2177 

teacher,  sale  of  questions,  2178 

peace    officers,    residence,  2217 

blank  forms,  signing  of,  2299 

official  negligence,  2151-2178 

city,  interest  in  contracts,  3470 

political  work,  3591 

misconduct,  oppression, 

3712,  3715 

papers,  pictures,  obscene,  2107-2109 

paupers,  bringing  into  state,  2318 

peace  officers,  residence,  2217 

pensioner,  extortion  from,  2161 

perjury,  false  testimony,  2119 

voluntary  affidavit,  2120 

foibomation  of,  2121 

personation,  false,  2128 

petit  larceny,  2023 

pheasants,  protection  of,    2242,  2243,  2244 

physician,  prescribing  when  drunk,      2008 

giving  secret  medicine,  2009 

picnics,  trading  near,  2229 

pictures,  papers,  obscene,  2107-2109 

poison,  administering  feloniously.         2006 

liquors,  sale  of.  2196 

sale  by  druggist.  2228 

poisoning  springs,  waters,  2007 

pollutine  streams,  injuring  fish,  2273 

pool-selling,  penalty,  2205 

poor,  cruelty  to,  2152 

posting  bills  on  buildings,  2069 

prairie  chickens,  protection,  2246 

prairies,  burning,  2015 

printing  bureau,  clerk,  misfeasance,     2176 

prison,  keeping  unclean,  2151 

Indiana  Reformatory,  8253a  1 

2224 
2140-2145 
2148 
2078 
2081 
2149 
2111 
2115 
2116 


])risoners,  furnishing  liquors, 

escape,  aiding, 

convict  escaping, 
privateering,  penalty, 
prize-fighting, 
process,  disobeying, 
profanity,  penalty, 
prostitute,  associating, 
prostitution,  penalty. 


Oriminal  Offenses, 

provisions,  unwholefiome,  sale,  2183 

provocation,  penalty,  2092 

public  buildings,  violating  law, 

3290f,  329ar,  329(h) 

public  indecency,  2106 

public  records,  larceny,  2020,  2010 

defacing,  destroying,  2031 

forgery  of,  2283 

quail,  protection  of,  2245-2248 

quarantine,  violating,  0724^ 

quorum,  breaking  city,  2172 

breaking  in  legislature,  2173 

rabbits,    hunting,   ferrets,  2251 

racing  horses  on  highways,  2343 

in  city  or  town,  2344 

raffling,  penalty,  2198 

railroads,  obstructing  tracks,  2068 

carrying  animals,  2235,  2236 

game,  carrying  illegally,  2261 

Canada  thistle,  cutting  of,  2308 

cars,  getting  on  moving,  2349 

highway,  obstructing  with  cars,     2350 

passenger  cars,  tools,  2351 

locking  of,  2356 

crossings,  duties,  2352-2355 

signals  at  crossif4?8,  2357 

employes,  hours  ol  service,  2358,  5l85i 

equipment  of  cars,  5185? 

baggage,  excessive  clvge,  5190b 

commission,  violating  Si,  54051-5405p 

disinfecting  cars,  6724j 

interurban,  water,   closets        5479c 

ransom,  kidnapping  for,  2003 

rape,  definition,  punishment,  2004 

murder  committed  by,  l^ 

intercourse  with  insane  person. 

2004^ 
receiving  stolen  goods,  ^ 

goods  from  other  states.  1 

records,  larceny  of,  2029,  2i 

defacing,  destroying.  20:i  ^ 

recording  deed  before  transfer,  21751 

removing  mortgaged  goods,  2051 

riot,  penalty,  2083 

riotous  conspiracy.  2084 

roads,  neglect  of,  2174,  6849 

robbery,  definition,  penalty,  2000 

murder  committed  in,  1990 

rout,  penalty,  2091 

Sabbath  breaking,  2112 

baseball  on,  2113 

school  teacher,  examination  questions,  2178 
wages  of  teachers.  5989c 

seduction,  penalty,  2103 

seines,  catching  fish,  2263 

shade  trees,  injuring,  2065 

sheep,  diseased  at  large,  2238 

shooting  in  towns  and  cities,  2344 

signals  on  vessels,  2075,  8703t^' 
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Criminal  Offenses, 

sodomy,  penalty,  2118 

soldiers'  picnics,  trading  near,  2229 

liquor  saloon  near,  2230 

springs,  poisoning,  2007 

stallion,  letting  in  public,  2117 

state,  crimes  against  sovereignty, 

1988,  1989 

lands,  entering  on,  2342 

arms,  sale  of,  2050 

oflBcers  not  accounting,  2166 

library,  defacing  books,  2073 

violating  act  regulating,  7715 

stolen  goods,  receiving,  2026 

from  other  states,  2027 

streams,  polluting,  2273 

obstructing  navigable,  2330,  6752 

cleaning,  failure,  8407g 

street  railroads,  water,  closets,  5479c 

subpoena,  disobeying,  2149 

Sunday,  desecrating,  2112 

baseball  on,  2113 

supervisor,  repairing  highways,  2174,  6849 

Canada  thistles,  cutting,  2308 

complaint,  proceedings,  2309-2311 

false  credits  given,  6836 

neglect  to  repair  roads,  6849 

surveyor,  cleaning  streams,  8407g 

taxation,  giving  false  list,  2337 

teachers*  questions,  sale  of,  2178 

wages  of,  5989e 

telegraph,  disclosing  message,  2314 

injuring  lines,  2053 

telephone,  disclosing  message,  2314 

injuring  lines,  2053 

Texas  cattle,  diseased,  bringing  into  state, 

2239,  2240 

theaters,  violating  act,  3290r 

tobacco,  furnishing  to  minors,    2213,  2214 

cigarettes,  sale  or  gift  to  minors,  2215 

sale  or  manufacture  of  cigarettes.  2216 

toll-bridge,  injuring,  2062 

gate,  injuring,  2062 

charging  excessive,  2346 

tombstones,  defacing,  removal,  2060 

town,  running  horses  in,  2344 

shooting  in,  2344 

officers,  misconduct,  3712,  3715 

toy  pistols,  manufacture,  sale,  2096 

township  trustee,  refusal  to  pay  claim, 

2163 
trade  mark  law,  violating,  8680h 

trading  near  camp-meeting,  fairs,  picnics, 

2229 
tramps,  penalty,  2321 

traps,  fishing,  penalty,  2263,  2264 

treason,  definition,  punishment,  1988 

misprision  of,  1989 

treasurer  of  state  not  accounting,         2166 
false  report  by,  2168 


Criminal  Offenses, 

treasurer,  state, 

illegal  payments,  2169 

false  vouchers,  2170 

payment  refused,  2171 

treasury,  preventing  examination,        2167 
"~  •     •  2059 

2061 
2033 
2052 
2049 
2163 
2242 
2156 
2320 
8703m 
2074 
2075 


trees,  injuring, 

on  highway,  injuring, 
trespass  upon  lands, 

malicious, 
trust  companies,  illegal  loans, 
trustee,  township,  paying  claim, 
turkeys,  wild,  protection, 
usurping  office, 
vagrancy,  penalty, 
vehicles,  automobiles, 
vessels,  landing  without  right, 
signals  at  night, 

inspection,  8703r,  8703s,  8703w 

veterinary  surgeon,  license,  7323c  1,  7323el 

vinegar,  adulterating,  2186-2189 

vines,  injuring,  2059 

vote,  buying  or  selling,  2278,  2279 

waters,  poisoning,  2007 

befouling,  2197 

stagnant    creating,  2181 

watercourse,  obstnicting,  6752 

water  fowls,  hunting,  2260 

weapons,  drawing,  2093 

threatening  to  use,  2093 

carrying  concealed,  2094 

tumishing  to  minors,  2095 

toy  pistols,  sale,  2096 

pointing,  aiming,  2097 

weights,  using  short,  2300 

coal,  measure  or  weight,  2301 

gas  meter,  false,  2302 

false  weights  or  labels,  2316 

altering  inspectors'  marks,  2317 

Miheat,  inspection,  weight,  2304 

weights,  standard  measures,  2303 

buying  or  selling,  penalty,  2303 

wife,  desertion  of,  2319 

Mild  game,  protection,  2242-2262 

will,  secreting.  2028 

wine,  adulterating,  2194 

woods,  burning,  2015,  2016 

woodcock,  sale  of,  2258 

work-house,  keeping  unclean,  2151 

Criminal  Procedure, 

accessories.  1865-1867 
before  fact,  prosecution,  trial,       1866 

acts  in  another  state,  1866 

after  the  fact,  prosecution,  trial,  1867 

accused,  copy  of  charge  to,  1834 

absent  at  trial,  when,  1864 

present  at  trial,  when,  1863 

stipulation  for  fine,  1864 

discharge  for  delay,  1861,  1862 
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Criminal  Procedure, 

accused,  witnesses,  summons  for,  1874 

discharged  to  testify,  1882 

affidavit,  prosecutions  by,  1759 

approval  by  prosecutor,  1760 

witnesses,  names  indorsed,  1760 

failure,  no  continuance,  1760 

appeal  to  courts  of  error,  1966- 1082 

defendant  may  appeal,  1966 

any  one  may  appeal,  1972 

how  appeal  taken,  1973 

effect  of  appeal,  1974 

stay  of  execution  or  sentence,  1974 

imprisonment  not  stayed,       1974 

state,  appeal  by,  1927,  1967,  1968 

bill  of  exceptions,  contents,    1927 

transcript  on  appeal,  1969 

effect  of  appeal,  1970 

how  appeal  taken,  1973 

taking  appeal,  how  done,  1973 

time  for  appeal,  1971 

notice  of  appeal,  service,  1973 

trial  of  appeal,  1975 

precedence  of  cases,  1975 

defects,  correction,  dismissal,         1976 

technical  errors  disregarded,  1977 

power  of  appellate  court,  1978 

reversal,  affirmance,  modification, 

1978 
rehearing,  1979 

opinions,  writing,  recording,  1980 

judgment  reversed,  discharge  or  re- 
manding, 1981 
affirmance,  execution,  1982 
justices,  appeals  from,            1722-1724 
arraignment,  plea,                           1838-1840 
arrest  and  bail,                                 176M806 
definition  of  arrest,  1761 
warrant  for,                                      1762 
to  different  counties,  1763 
form  of,                                      1764 
bail,  court  fixes,  1765 
corporation,  summons  for,  1766 
bailable  offenses,  1767 
arrest,  how  made,                              1768 
means  to  effect,              1770,  1773 
officers*  authority,                             1769 
escape,  recapture,                             1771 
force  used,  assistance,             1771 
aid  to  officer,                                     1772 
doors,  breaking  of,                 1773,  1774 
convict  indicted,  1775 
removal  to  county,  1776 
warrant  for  removal.  1777 
approval    by   governor,            1778 
kept    for    trial,  1779 
acquittal,    pardon,    return,     1780 
escape,  recapture,                      1781 
nob,  removal  of  prisoner,  1782 
order  by  judge  or  clerk,  1782 


Criminal  Procedure, 

arreet,  bail, 

peace  officers,  who  are,  1783 

power  to  arrest,  1783 

escape  from  county,  pursuit,  1784 

recognizance,  how  taken,  1785 

officer  taking,  1786 

sheriff  taking,  11S9 

delivery  to  clerk,  record,  1790 

surety,  examination,  1791 

residence  of  surety,  1792 

surety   company   executing,  1792 

continuing  recognizance,  1793 

informal  not  Toid«  1794 

forfeiture  of  bail,  1800 

suit  on  recognizance,  1801 

recording,  judgment,  lien,  1802 

collecting  judgment,  1803 

payment,  subrogation,  1804 

prosecutor  a  party,  1805 

money,  deposit  as  bail,  1787 

return  of  deposit,  1788 

murder,  bail  in,  1795 

surrender  by  surety,  1796 

making   before  judgment,  1797 

form  of  surrender,  1798 

giving  new  bail,  1799 

process,  sheriff  to  return,  1806 

arrest  of  judgment,  causes,  1924 

written  application,  1924 

defendant  recommitted.  1925 

attorney  for  defendant,  fees,  1857 

appointment,  p.llowance,  1857 

bail,  amount,  taking,  1765-1805 

court  to  fix,  1765 

offenses  bailable,  1767 

money,  deposit  as  bail,  1787 

return  of  deposit,  1788 

recognizance,  how  taken,  1785 

officer  taking,  1786 

sheriff  taking,  1789 

filing  recognizance,  record,  1790 

surety,  examination)  1791 

residence  of  surety,  1792 

surety  company  as  bail,  1792 

continuing  recognizance,  1793 

informal  not  void,  1794 

bail  in  murder,  1795 

surrender  of  principal,  1796 

before  judgment,  1797 

form   of,  1798 

giN-ing  new  bail,  1799 

forfeiture,  order  of  court,  1800 

suit  on  recognizance,  ISOl 

filing,   recording,   lien,  1802 

judgment,  collection,  1803 

payment,  subrogation,  1804 

prosecutor  a   party,  1805 

bill   of  exceptions,  on  appeal   bv   state, 

1927 

time  allowed  to  file  bill,  1928 
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Criminal  Procedure, 


bill  of  exceptions, 

presenting  for  signature,  1928 

filing   with    clerk,  1928 

new  trial,  motion  carrying  excep- 
tions, 1928 
judge  absent,  presenting  to  clerk,  1929 
successor  signing  bill,  1929 
special  judge  absent,  signing  bill,  1929 
contents  of  bills,  1930 
original  bills  used  on  appeal,  1930 
matters  in  record  without  bill,   1930 

•challenge  of  grand  jurors,  1738 

causes  for,  1738 

trial  of  challenge,  1739 

sustained,  new  juror,  1740 

of  petit  jurors,  1869,  1870 

causes  for  challenge,  1871 

trial   of   challenges,  1872 

•ohange    of    venue.  1844-1858 

affidavit,  contents,  1844 

special  judge  called,  1845 

judge  of   kin,   special    judge,        1846 

motion  by  prosecutor,  1847 

county,  change  from,  1848 

transcript,  transfer,  1848 

jurisdiction  complete,  1849 

removing  accused,  1850 

new  prosecution,  election  by  accused, 

1851 
recognizance,   record,   copy,  1852 

indictment,  allegations,  1853 

remanding  accused,  1854 

costs,  liability  of  county,  1855 

taxation  collection,  1856 

attorney  appointed,  allowance,       1857 
sherifTs  expenses,  1858 

K'ities  punishing  crimes,  1719 

<nvil  practice,  when  applies,  1987 

<*ontinuance,  1859-1862 

aindavit  by  accused,  1859 

application    by    state.  1860 

admissions  to  prevent,  1859,  1860 

discharge  for  delay,  1861 

when   refused,  1862 

•ronvict,  indictment,  trial,  1775-1781 

use  as  witness,  1896 

keeper  to  bring,  1897 

how  kept,  1898 

kept  at  hard  labor,  1951 

<*orporations.  prosecutions,  1983 

summons  for,  1766 

•<»osts  adjudged  against  defendant, 

1919,    1938 
release  from  liability,  1919 

acquittal,  not  liable.  1920 

judgment  for,  1938 

what  not  taxed,  1939 

in  surety  of  peace.  1691,  1692 

on  change  of  venue,  1855,  1856 


death    penalty,    execution,  1952-1965 

manner  of  infliction,  1952 

place  and  time  of,  1952 

who  to  execute,  1952 

warrant  for  execution,  1953 

sheriff  to  convey  prisoner,  1954 

confining  prisoner,  1955 

who  may  see   prisoner,  1955 

execution  inside  of  prison,  1956 

view  excluded,  1956 

who  may  be  present,  1957 

escape,  re-arrest,  1958,  1959 

time  for  execution  re-set,      1958,  1959 
respite    or    suspension,  1960 

death,  pardon,  reversal  of  judgment, 

1960 

return  on  warrant,  1960 

pay  of  warden,  1961 

woman,   execution   of,  1962 

pregnancy  of,  1963 

inquiry    as    to,  1963 

officers  to  attend,  1964 

witnesses,  finding,  1964 

execution  suspended,  1965 

pregnancy  ceased,  execution,  1965 

definitions  of  terms,  1984 

person  defined,  1986 

depositions,    taking,    use,  1883 

dismissal,  written  motion,  1755 

doubt,  reasonable,  acquittal,  1902 

of  degree  of  guilt,  1902 

evidence,    rules    as    to,  1874-1898 

competency  of  witnesses,      1875,  1876 

gaming,  parties  testifying,  1877 

house,  proof,  1893 

use  of  evidence  against  witness, 

1877,  1878,  1891 
experts  as  to  writings,  1879 

confessions,  1880 

moral  character,  credit,  1881 

discharging  accused  to  testify,      1882 
depositions,  taking,  use,  1883 

bigamy,  proof  of  marriage,  2100 

rape,  proof  required,  1884 

seduction,  corroboration,  1885 

receiving  stolen  goods,  1886 

writings,  personal  goods,  1887 

treason,  proof  required,  1888 

highways,  obstruction,  1889 

trespass  to  lands,  1890 

public  contracts,  compelling  to 

testify,  1891 

transporting   game,  1892 

gaming-house,  renting,  1893 

fraud,  evidence  in  civil  suit,  1894 

embezzlement  by  officers,  1895 

convict,  testimony  of,  1896 

keeper  to  bring,  1897 

keeping  convict,  1898 
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Orixninal  Procedure, 

evidence,  witnesses,  summoning,  1874 

compelling  attendance,  1874 

fees  not  tendered,  1874 

competency  of,     '  1875,  1876 

who  are  competent,  1870 

gaming,  parties,  1877 
use  of  evidence  against, 

1877,  1878,  1891 

indictment,  names  on  1753 

affidavit,  names  on,  1760 

exceptions,  taking  of,  1926 

bill  on  appeal  by  state,  1927 

time   to   file   MIL  1928 
judge  absent,  presenting  to  clerk, 

1929 

oontenU  of  bill,  1930 

execution,    issuing    on    judgment, 

1942,  1943 

stay   of    on    judgment,  1941 

expiration  of  stay,  arrest,  1944 

appraisement,  no  relief,  1938 

expert  witnesses,  1879 

felonies,  what  crimes  are,  1642 

verdict  and  sentence,  1916,  1917 

fine,  stipulation  to  pay,  1864 

judgment  for,  1938 

no  relief  of  appraisement,  1938 

execution  and  stay,  1941,  1942 

imprisonment  for,  1943 

not  paid,  arrest,  1944 

fugitives    from    justice,  1666-1683 

from  another  county,  1666 

from   another   state,  1667 

identity  of  person,  1668 

commitment  to  jail,  1669 

delivery  to  agent,  -1669 

costs  paid  before  removal,  1670 

warrant,  when  refused,  1671 

surrender,  when  refused,  1672 

citizens,  when  not  surrendered,  1673 

warrants  by  judge  or  justice,  1674 

hearing,  recognizance,  forfeiture,  1676 

detention  in  jail,  1676 

notice  to  governor,  1677 

warrant  by  governor,  1678 

discharge  when  agent  absent,  1679 

costs,  affiant's  liability,  release,  1680 

practice  on  examination,  1681 

damages,  affiants'  liability,  1682 

expenses  of  agent,  payment,  1683 

grand  jury,  1728-1750 

jurors,  number,  1728 

summons  of  jury,  1*^29 

order  for  venire,  1730 

discharge  of  jury,  1731 

excuses,    release,  1732 

non-attendance,   contempt,  1732 

re-summoning  jury,  1733 

talesmen,  1733 


Criminal  Procedure, 

grand  jury,  oath  of  jurors,  17J4 

of  new  jurors,  173$ 

charge  by  court,  17.* 

foreman,  appointment,  1796 

administers  oaths,  *'4l 

clerk,  stenographer,  1737 

oath  of  stenographer,  17S7 

challenges,  causes  for,  17^ 

trial  of  challenges,  1739 

sustained,  new  juror,  1740 

foreman  administers  oaths,  1741 

disclosures  by  juryman,  17^ 

proceedings  kept  secret,  I  "43 

jurors  as  witnesses,  1744 

not  to  be  questioned,  1745 

witnesses,  summons  for,  1746 

refusing  to  answer,  1746 

report  to  court,  1746 

sworn  to  secrecy,  1746 

obstinate  witness,  action  of 

court,  1747 
indictment,  names  on,  1753 
affidavit,  names  on,  1760 
order  of  business  by  jury,  1748 
poor    house   examination,  1749 
prisons,  examination,  1749 
prosecuting   attorney,  1750 
information,  questioning  wit- 
nesses, 1750 
imprisonment    for   fine,               1938,    1944 
time  of  imprisonment,  1943 
minors,  imprisonment,  1911 
place  of   imprisonment,  1985 
indictment,                                       1751-1760 
five  jurors  to  concur,  1751 
prosecutor    to   sign,  1751 
foreman    roust   endorse.  1751 
neglect  to  sign,  order  of  court,      1752 
witnesses,  names  on,  1753 
failure,  no  continuance,  1753 
recording  indictment,  1754 
dis'missal,  written  motion,  1755 
lost  indictment,  1756 
trial  on  copy,  1756 
inspecting  indictment,  1757 
disclosures,  contempt,  1758 
pleeding,  see,                            1807-1843 
innocence,    presumption,  1902 
insanity,  plea,  proceedings,        1840,   1841 
judgment  for  costs,  1919 
arrest  of,  causes,  practice,     1924,  1935 
pronouncing   judgment,  1931 
defendant  present,  when,  1932 
bringing  into  court,  1933 
warrant  for  arrest,  1934 
informed   of  verdict^  1935 
asked  to  show  cause,  1935 
rendition  of  judgment,  19345 
insane  defendant,   inquest,           19368 
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Criminal  Procedure, 

judgment,  sanity  recovered,  order,      1936b 
witnesses,  examination;  fees, 

1936c 
fees  of  sheriff,  1936d 

binding  to  keep  peaee,  1937 

fine  and  costs,  commitment, 

1938,  1944 
relief  of  appraisement  laws,  1938 
costs,  what  not  taxed,  1939 

nuisance,    abatement,  1940 

execution  for  fine  and  costs,  stay, 

1941 
upon  judgment,  ^942,  1943 

expiration  of  stay,  issuing  war- 
rant, 1944 
imprisonment  for  fine,  1943 
release  from,                            1943 
stay  expired,   non-payment,  arrest, 

1944 

penalty    against    oflSoers,        1944 

labor  by  male  prisoners,  1946 

guards,  expense,  payment,       1946 

convicts  kept  at,  1951 

copy  of  judgment  to  sheriff,  1947 

delivery  of  prisoner  by  sheriff,   1948 

female  attendant  for  women,       1949 

assistance  for  sheriff,  1950 

death    penalty,    execution,    1952-1965 

justices,    judgments    by,        1725-1727 

jurisdiction,    place   of   trial,        1643-1659 

children,  concealing,  1654 

county  line,  crimes  on  or  near,   1649 

act  in  one,  death   in  another, 

1653 
dueling  out  of  state,  1646 

game,  transporting,  1655 

kidnapping,  1664 

libel  by  publication,  1656 

lynching,  overt  acts,  1650 

Ohio  river,  crimes  on,  1648 

prostitution,  enticing  for,  1654 

provocation,  place  of  trial,  1644 

state,  crime  consummated  in,  1645 

crime  committed  out.  of,  1668 

stolen  property  brought  into  county, 

1661 
receiving  property,  1662 

treason   commenced   in   state,        1659 
Wabash  river,  crimes  on,  1648 

water-craft,  crimes  on,  1647 

jurors,  number  of,  1868 

selection   from  oth^r  counties, 

1873a- 1873e 
talesmen,  selection,  1873 

qualifications  before  justices,       1551a 
jury,    impaneling,  1868-1873e 

jurors,  number,  1868 

calling  jury,  1868 


Orimmal  Procedure, 

jury,  solicitation,  contempt,  1868 

influencing  officer,  1868 

challenges  by  accused,  1869 

by  state,  1870 

causes   for,  1871 

trial    of,  1873 

jurors  from  other  counties,  1873a 

order  by  court,  1873a 

conmiissioners,  duties,  1873b 

additional  jurors,  summons, 

1873c 

attachment,  contempt,  1873d 

fees  of  officers  and  jurors,      1873e 

talesmen,  selection,  1873 

justices  of  peace,   trials,  1703-1727 

affidavit,  form,  1704 

warrant,   issue,   service,  1703 

form,  1705 

arrest,    proceedings,  1706 

coroner's   inquiry,   writ,   arrest,    1707 

counsel  for  defense,  1708 

notice  to  prosecutor,  1708 

continuance,  recognizance,  1709 

witnesses  recognized,  1709 

forfeiture,  proceedings,  1710 

change  of  venue,  1711 

special  constables,  1712 

felony,  recognizance,  1713 

misdemeanor,  trial,  1714 

jurors,  qualifications,  1551a 

punishment   inadequate,   bail,        1715 

jurisdiction  of  justice,  1716 

assault  and  battery,  affray,  trial, 

1717 

injured  party  present,  1717 

mistake  in  offense,  new  affidavit,  1718 

state  offences,  ordinances,  1719 

offenses  in  view,  1720 

arrest,   complaint,  warrant,    1720 

witnesses,  recognizance,  1721 

appeal,  recognizance,  1722 

form  of  recognizance,  1723 

transmitting  papers,  1724 

docketing,   lien,  1724 

judgment,  conmiitment,        1725,  1726 

replevy  of  judgment,     1726.  1726 

stay  expired,  warrant,  arrest. 

1726 
commitment    to   jail,  1727 

laws  and  usages,  pleading,  practice, 

1987 
limitation  of  actions.  1660-1665 

absence  or  concealment,  1666 

arson,  1660 

fine  of  three  dollars,  1663 

fruit  trees,  fraud  on  sale,  2307 

incest,  1661 

kidnapping,  1«60 

larceny,  grand,  1661 
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limitation,  murder.  1660 

party   absent   or  concealed,  1665 

rape,  1661 

robbery,  1661 

Sabbath    desecration,  1662 

minor,  plea  of  guilty,  1843 

sentence,  parol,  1843 

imprisonment  of,  1911 

midemeanors,    what    are,  1642 

money,  deposit  as  bail,  1787 

return  of  deposit,  1788 

averments  in   pleadings,  1828 

new   trial,   practice,  1921-1923 

definition  of,  1921 

granting,  effect,  1922 

causes  for,  1923 

motion  in  writing,  1923 

time   for   filing,  1923 

affidavit  to  support,  1923 

nolle,  written  motion,  1755 

nuisance,  judgment  abating,  1940 

offenses,  division  of,  1642 

Ohio  river,   jurisdiction,  1648 

person  defined,  1986 

pleadings,  1807-1843 

style  of  prosecutions,  1807 

forms  and  rules,  1808 

indictment    or    affidavit    first,      1809 

contents,  1810 

form    of    indictment,  1811 

return  by  grand  jury,  1751-1768 

when  sufficient,  1832 

not   to  be   quashed,  1833 

affidavit,  prosecutions  by,      1759,  1760 

form  of  affidavit,  1812 

amendments,  1813 

when  sufficient,  1832 

not  to  be  quashed,  1833 

eonst ruction  of  words,  1814 

charging  offense,  1815 

time,  statement  of,  1816 

what  not  to  be  stated,  1817 

judgment,   pleading,  1818 

private  statute,  pleading,  1819 

name,    wrong   used,  1820 

entry  of  true  name,  1821 

<*ounta,  crimes  in  separate,  1822 

joinder  of  courts,  1823,  1826 

man^slaughter,   stating  means,       1824 

murder,  second   degree,  stating, 

means,  1824 

perjury,  subornation,  1825 

larceny,    joining    counts,  1826 

elections,   averments,  1827 

money,  allegations,  1828 

writings,  description,  1829 

forgery,  misdescription.  1830 
partners,   joint   owners,    names,    1831 

•copy   to   accused,  1834 


pleadings  by  accused,  1B3$ 

motion    to   quash,  1836 

accused  not  discharged,  1836 

trial  or  discharge,  1837 

arraignment,  1838 

plea  of   not  guilty,  1839 

special    defense,  1839 

insanity,  plea  of,  1840 

acquittal  tor,  verdict,  1841 

standing  mute,  1S42 

minor,  plea  of  guilty,  1843 

release  on  parole,  1843 

presumptions  not  pleaded,  1817 

of  innocence,  1902 

practice   in   dvil   actions   apply,   when, 

1987 

provoke,    jurisdiction,   venue,  1644 

search  warrant,  issuing,  1697-1702 

affidavit,  form,  1698 

warrant,    form,  1699 

seizure  and  disposal,  1700 

sheriff,  duty  of,  1701 

dead  human  body,  1702 

Bent^n*H»,  pronouncing,  1931-1936 

felonies,  rendition,  1916,  1917 

surety,  money  deposited  as,  1787 

examination  and  residence,  1791,  1792 

company  accepted,  1792 

surrendering   principal,  1796-1798 

subrogation  of,  1804 

surety  of  peace,  1684-1696 

affidavit,  contents,  1684 

form  of  affidavit,  •  1686 

title  of  cause,  1694 

warrant,    form,  1686 

issue  and  trial,  1687 

recognizance,  form,  1688 

filings  recognizance,  1689 

by  court,  1690 

transcript,  filing,  1689 

trial  in  court,  recognizance,  1690 

finding,  costs,  1691 

prosecution  by  wife,  1692 

prosecuting  attorney,  notice,  1693 

commitment  to  jail,  1695 

breach  of  peace,  recognizance,       1696 

town,  punishment  of  crimes,  1719 

trial,    place    of,  1643-1659 

practice  on  trial,  1899-1920 

jury,  rights  of  parties,  1714,  1899 

court,  trial  by,  1899 

felony,   separate   trials,  1900 

order  of  procedure,  1901 

statement  by  prosecutor,        1901 

evidence  for  state,  1901 

statement  and  evidence  by 

accused,  1901 

argument  to  jury,  1901 

instructions  to  jury,  1901 
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trial,  reasonable  doubt,  1002 

innocence   presumed,  1902 

doubt  as  to  degree,  1902 

juror,   personal   knowledge,  1903 

instructions  at  adjournment,  1904 
separation   of  jurors,   conversation, 

1904 

inspecting  place,  1906 
deliberation  of  jury,  communication, 

1906 

duty  of  bailiff,  1906 

divulging  deliberations,  1906 

verdid;,  return  into  court,      1906,  1907 

polling  jury,  1907 

jurors  absent,  discharge,  1907 

different  degrees,  finding,  1912 

offense  merged  in  another,  1913 

conviction,  acquittal,  effect,  1914 

punishment,   fixing,  1915 

felonies,  verdict,  sentence,  191ft 

age  of  defendant,  1917 

-wrong  offense  charged,  1908 

defendant  recognized,  1908 

trial  in  wrong  county,  1909 

proceedings  had,  1909 

jury  discharged,  effect,  1910 

minor,  plea  of  guilty,  1843 

sentence,  parole,  1843 

imprisonment  of,  1911 

sentence  to  reformatory,  1916 

to  state  prison,  1917 

copy   of   record   sent,  1918 

costs,    judgment    for,  1919 

release  of  defendant,  1919 

acquittal,  none,  1920 

venue,  place  of  trial,  1643-1669 

change    of,  1844- 1858 

verdict,  return  by  jur\-,  1906,  1907 

polling  jury,  1907 

jurors   absent,   discharge,  1907 

different  degrees,   finding,  1912 

offense  merged   in   another,  1913 

conviction,  acquittal,  effect,  1914 

punishment,  fixing,  1916 

felonies,  verdict,  sentence,  1916 

age  of  defendant,  1917 

Wabash   river,    jurisdiction,  1648 

warrant,  surety  of  peace,  1686 

justices   issuing,  1706 

from   circuit   court,  1762-1764 

to  execute  death  penalty  1953 

witnesses    before   justices,  1721 

before  grand  jury,  1746,  1747 

names  on  indictment,  1753 

on   affidavit,  1760 

summoning    witnesses,  1874 

competency  of,  1875,  1876 

gaming,  parties  testifying,  1877 

4ising  evidence  against,         1877,  1878 


witnesses,  experts  as  to  writings,  1879 

moral  character,  credit,  1881 

discharged   defendant  as,  1882 

convicts  used  as,  1896-1898 

Crossings, 

highways,  railroads  crossing,  notes, 

6172a 
interurban  railways  crossing  steam 

roads,  6464a-6464e 

railroads,    streets    in    cities,   cl.   49,   3477 
street  railwavs  crossing  steam  railroads, 

6464a-6464d 


D 

Damages, 

assessment  of  for  lands  t^iken  893-904 
gravel  roads,  lands  for,  6771,  6778,  6796 
highways,    opening, 

6730,  6732,  6736,  6767.  6768 
repairs,  materials,  0846 

Daviess  County, 

circuit  court,  terms  in,  p.  92,  1394 

legislature,    members    of,  6682,    6683 

Dead, 

disposal  of  unclaimed  bodies,  6621a-6621j 

Dearborn  County, 

circuit  court,  terms  in,  p.  92,   1394 

legislature,    members   of,  6682,    6683 

Death, 

mines,  death  in,  notice,  investigation, 

7440 

action  for,  who  may  sue,  7466 

penalty,    execution,  1962-1966 


Debt, 

cities,    refunding, 
towns,  refunding, 

Debtors,  Insolvent, 

assignments,   notes. 


3710 
3710 


2899 


Decatur  County, 

circuit  court,   terms   in,  p.   92,    1394 

legislature,  members  of,  6682,  6683 


Decedents'  Estates, 

accounting,    settlement,    note. 


2668 
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Decedents'  Estates, 

administration,  letters,  notes,      2381-2395 

appeals,   how   taken,   notes,  2609 

bonds,  suits  on,  note,  2613 

claims,  collecting,  compounding,  note,  2454 

filing,  affidavit,  note,  2465 

entry  on  docket,  note,  2473 

allowance,    transfer,    trial,  2474 

transfer,  trial,  pleadings,  notes,  2479 

commissioner,  probate,  salary,  2374b 

assistants,  number,  pay,  2374c 

debts,    payment,    notes,  2534 

devisees,    liability    for    debts,    note,    2597 

distribution,  note,  2562 

estates    under    $500,  2576 

duty  of  clerk,  bearing,  2576 

contest,    re-appraisement,  2577 

heirs,    liability    for    debts,    note,        2597 

inventory  notes,  2417,  2424 

lands,  Mile  of,  notes,  2491-2527 

petition  to  prevent  sale,  2527a-2527e 

legacies,  payment,  notes,  2534 

letters  of  administration,  notes,  2381-2395 

liens,  suspending  proceedings,  notes,  2484 

probate  commissioner,  salary,  2374b 

assistants,  number,   pay,  2374c 

real    estate,    sale    of,    notes,        2491-2527 

petition  to  prevent  sale,      2527a-2527e 

settlement,   setting  aside,   note,  2558 

suits  by  representatives,  notes,  2446-2454 

on  bonds,  note,  2613 

widow,    personalty,    notes,  2424 

estates  under  $500,  2576,  2677 


Deeds, 

aliens,  deeds   by, 

insane  husband  or  wife, 

tax   sale,   deed, 

form  of  deed,  notes, 
title  to  land,  notes, 

De  Kalb  County, 

circuit  court,  terms  in, 
legislature,    members   of, 

Delaware  County, 

circuit  court,  terms  in, 
legislature,  members  of. 

Delinquent  Taxes, 

collecting   taxes, 
interest  on,  collection, 
list  by   treasurer, 
sale  of  property,  fees, 
three   years    delinquent. 


3333,   3333b 

3388a 

8603c 

8624 

8639,  8642 


p.  92,   1394 
6682,    6683 


.p.  92,   1394 
6682,  6683 


8570a,    8571 

8570a 

8660a 

8571 

collection,    8660a 


Dentistry, 

certificates  to  practitioners, 
aflSdavit  of  applicant, 
examination    by   board, 
fee  paid  by  applicant, 
appeal   from  decision. 

Deposit, 

depositing    money    as    sure^. 

Depositions, 

criminal  actions,  taking,  use, 
railroad    commission    taking. 


55M 
5598 
5596 
5596 

5598 


i30<a 


1883 
540t5iD 


Descent, 

bastard,    inheritance,    note,  2631 

escheated  land,  2635a 

Indiana  University  controls,       2635b 

use  of  land,  2635e 

husband  and  wife,  inheritance,  notea, 

2642,    2651,    2671 

msane  widow,   will,  election,  2666a 

judicial  sales,  interest  of  wife,  notes  2660 

partition  by  wife,  notes,  2669 

widow,  interest  in  land,  notes,  2640,  2652 

remarrying,  conveyance,  notea,       2641 

interest  in  personalty,  notes,         2648 

purchase  money,  interest,  notes,  2656 

election   as   to   devise,   notes,        2666 

insane,  election,  by  guardian,     2666a 

Dikes, 

levees  and  dikes,  association,  7208 

construction  of  work.  7213-7230c 

Directors, 

college,    religious   belief,  4509a 
manufacturing  companies, 

5054,  5058b,    5068e 

street  railway  companies,  5457 

Disannexation, 

cities  and  towns  of  territory,  3726 

Dissection, 

anatomical   board    created.  5621a 

members  of,  5621a 

organization,  powers,  5621a 

record    of    transactions,  56?  la 

bonds  of  persons  receiving  bodies.       562  Id 

colleges    receiving    bodies,  5621b 

distribution  of  bodies  between.      562 le 

dead  bodies,  disposal  of.  5621b 

public  institutions,  duties  of  officers. 

5621b 
receipt   for   bodies,  5621e 


Digitized  by 


Google 


INDEX. 


1076 


(References  are  to  Sections.) 


Dissection, 

dead  bodies,  colleges  and  schools  receiv- 
ing, 5621c 
bonds  of  person  receiving,          562  Id 
record  kept  of  bodies,                 562  le 
use  made  of  bodies,  562 If 
removal   of  bodies,   penalty,       562 Ig 
demonstrator,  possession  of  bodies,  562  Ih 
expenses,  payment  of,  5621  i 
penalties  for  violating  act,                 562  Ij 
receipts  for  bodies,                               5621c 
removal  of  bodies,  penalty,                562  Ig 

Divorce, 

alimony,  notes,  1057,   1069 

bed  and  board,  separation,  1061a 

causes  for,             •  1061a 

alimony,  children,  1061b 

repeal,  divorce,  adultery,  1061c 

residence,   proof,   practice,  106ld 

cohabitation,  penalty,  106  le 

causes  for,  notes,  1044,  1045 

children,    custody,    notes,  1058 

orphans'  home,  sending  to,  1058a 

decree  to  specify,  1058b 

copy  of  decree,  authority,  *     1058c 

defense  by  prowcutor,  1050a 

expenses  of  wife,  notes,  1054 

notes    on    statutes,  10421059 

notice    to    prosecutor,  1050a 

petition,    notes,  1043^ 

prosecuting  attorney  defending,  1050a 

residence,   proof,   notes,  1043 

Docket  Fees, 

dty  court,   taxation,  3642 

justices   of    peace,    when   to  tax, 

1484c,    1641 

Docks, 

cities,    construction,    improving,  3580 


Dogs, 

cities,  license,  tax, 
larceny    of. 


cl.  44,   3477 
2024 


Donations, 

counties,  trust,  release,  7878a,  7878b 

Doors, 

buildings,  public,  opening  outwardly, 

3290i 
theaters,  size,  opening,  32901 

Drainage, 

account  of  construction,  superintendent, 

5028 


Drainage, 

appeal  from  dismissal  or  refer^ice  5624 
from  assessments,  5625 

repairs,  assessments,  appeal,  5631 

cleaning  drains,  assessments,  ap- 
peal, 5655 
floodgates,  appeal,  5660 
assessments   against  lands,  5625 
order  of  court  final,                       5625 
lions  on  lands,  5626 
notice  of,  recording,  5625 
collection  of  assessments,             5626 
penalty  and  interest,                      5626 
additional    assessments,                  5629 
for  repair  of  drains,  5631 
collecting   assessments,                   5631 
board  county  commissioners,  powers,  5630 
bond  of  petitioners,                              5623 
bonds    to    procure   funds,                      5627 
request  for  issue,  report  to  court, 

5627 
issue,  sale  and  interest  of  bonds,  5627 
payment  of  bcmds,  installments,  5627 
cities,  counties  having  large,   drains, 

5636-6643 

cleaning    drains,    petition,  5650 

bond  of  petitioners,  5650 

surveyor  appointed,  5650 

estimate  of  costs,  5650 

report  to  county  board,  5660 

notice  of  petition,  5651 

hearing   by    county   board,  5652 

remonstrance,    proceedings,  5663 

hearing,  order  of  board,  5653 

assessments   on   land,  5653 

contract    for   work,  5653 

report,  contents,  cost,  payment,  5654 
appeal,  questions,  bond,  transcript, 

6656 
certificate  lien,  interest,  collection, 

6656 

commissioner,   appointment,  6622 

qualifications  and  term,  5622 

oath  and  bond,  5622 

compensation,  6622 

county  surveyor  ex  officio,  5622 

disqualified,  special  appointed,  5624 

reference  of  petition  to,  5624 

duties  and  report,  5624 

hearing  of  report,  6624 

second   reference  of   report,  6624 

location    of    drain,  duties,  5625 

construction  of  drain,  5626 

appointing  person  to  construct,  5625 

oath  and  bond,  6626 

notice  of  assessments,  recording,  6625 

collecting   assessments,  5626 

notice   for  bids,  6626 

contracts  for  work,  5626 

account    and    report,  5628 
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Drainage, 

oonfftniction,  liability  on  bond,  5628 

c-o8t«  and  expenses,  payment,  5626 

county   board,    authority   of,  5630 

construction  of  drains  by  order  of, 

5630 
state  line  drains,  duties,  5633,  5634 
cleaning  drains,  duties,         5650-5656 

counties  with  large  cities,  drains  in,  5636 

petition,  contents,  filing,  5636 

assessments,  amount  of,  5636 

drainage  commissioners,  5637 
costs,  division  between  county  and 

city,  5638 
docketing  petition,  notice,  hearing, 

5630 
remonstrance,  hearing,  5639 
commissioners,  duties,  report,  5639 
remonstrance  against  report,  5640 
causes  for  remonstrance,  5640 
hearing  and  order  of  court,  5640 
assessments,  payment,  6641 
bonds  issuing,  payment,  5641a 
construction  of  work,  5642 
notice  to  contractors,  letting  con- 
tract, 5542 
accounts  kept,  5643 
liens  for  materials  and   labor,  5643 

dams,   interference  with,  5645 

altering  or  changing,  5646 

penalty  for  violation,  5647 

docketing  of  petition,  5624 

time  noted  on   petition,  5624 

engineer,  appointment,  5624 

oath,  bond,  pay,  5624 

county  surveyor  may  act,  5624 

floodgates,    construction*  6657 

petition  to  trustee,  6657 

building  of  gates,  5657 

costs,  limitation,  5657 

notice,  remonstrance,  hearing.  5658 

trustee  superintends,  5659 

n.«*sessments  on  land,  6659 

remonstrance  against  action.  6660 

appeal  from  trustee,  6660 

lakes  of  fresh  water  protected,  5644,  6645 

distance  of   drains   from,  6644 

drains  under  construction,  5648 

levee,  cutting  or  interference  with,  5645 

penalty  for  violation,  6647 

liens  of  assessments,  6626 

for  materials  and  labor,  6628 

locating  of  drain,  66^5 

description  of  route,  6625 

notice  of  filing  petition,  6624 

non-residents,    publication,  6624 

assessments,   notice,   recording,  6626 

bids,   notice   for,  6626 


Drainage, 

notice  of  supplemental   petitions,  5629 

petition   to  court,   contents,  5623 

description  of   lands,  5023 

method  of  drainage,  5623 

costs,  damages,  benefits,  56S3 

bond  with   petition,  5623 

noting  on  date  of  hearing,  5624 

notice  of  filing,  5624 

non-residents,    publication,  5624 

proof  of  notice,  5^4 

hearing,  objections,  5624 

practice,  change  of  venue,  5624 

amending  petition,  5624 

reference  to  conunissioners,  5624 

report  of  commissioners,  5624 

hearing  on  report,  5624 
second  reference  to  oommiaeioners, 

5624 

supplemental  petitions,  5629 

to  county  board  to  construct,  5630 

remonstrance  against  report,  5625 

causes  for  remonstrance,  5625 

hearing  on,  order  of  court.  5625 

repairs  to  drains,  how  made,  5631 

surveyor  of  county,  duties,  5631 

drains  in  cities  or  towns,  5631 

contracts,   letting,   notice,  5631 

costs,   certificate,   payment,  5631 
apportioning  costs,  assessments,  5631 

record  and  notices,  5631 

appeal    from    assessments,  5631 

practice  on  appeal,  order,  5631 

repairs  by  land  owners,  5631 
cleaning  of  drains,                  5650-5656 

repeal  of  statutes,  exceptions,  5635 

report  of  commissioners,  5624 

contenta  of  report,  5624 

second  report,  contents,  5625 

of  superintendent  to  construct,  5628 

state  lines,  drains  on,  5633 

commissioners,  powers,  5633 

proceedings  by  each  state.  5634 

superintendent  to  construct,  5625 

oath    and    bond.  5625 
notice  of  asses«nients,  recording,  5625 

collecting  assessments,  5626 

notice  for  bids,  5^6 

contracts  for  work,  5626 

account  and  report  by,  5628 

liability  on  bond,  51SSS 

surveyor  of  county  ex  officio  commis- 
sioner, 5622 
acting   ao   engineer,  5624 
may  construct  drain,  5625 
repairs,  duties  as  to,  5631 

tiling  of  drains,            ,  5632 

petition  and  proceedings,  5632 
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Drains, 

cHies,  inspection, 

sewers  and  drains, 
drainage,  see, 

Drnggisti 

liquors,  sales  by, 
poisons,  sale  of, 

Dubois  Oonnty, 

circuit  court,  terms  in, 
legislature,    members   of. 


cl.  27,  3477 

cl.  48,  3477 

5622-5660 


2227 
2228 


p.   02,   1304 
6682,    6683 


E 

Easement, 

acquiring    by    use,    note,  5746 

Education, 

high  schools,  donations  for,  6187 

IikUana   University,    funds,   note,  6004 

loans,  mortgages,  priority,  note,  6100 

notice   of   sale,   note,  6100 

sale,   deficiency,   suit,  6116% 

endowment  fund,  loan,  note,  6161 

taxes,  levy  for,  6166a 

Normal   school,   taxes   for,  6166a 

Purdue  University,  taxes  for,  6166a 

agriculture,  encouraging,  6173a 

appropriation,  annual,  6185a 

expending  appropriation,  6185b 

advisory    committee,  6185c 

Ejectment, 

notes   on    statutes,  1067-1076 

occupying  claimant,  note,  1087 

quieting    title,    notes,  1082-1086 

Elections, 

ballots,  printing,  expense,  note,  6214 
canvassing  votes,  disputes,  notes,  6248 
board,  election  commissioners  com- 
pose, 6270 
meeting  of  board,  6270 
city  election,  canvass  of  votes,  6270 
chairman  and  clerk,  6271 
clerical  assistance,  6272 
politics  of  clerks,  627  ^ 
pay  of  clerks,  6272 
duties  of  board,  6273 
statement  of  votes,  6273 
poll  books,  tally  sheets,  care  of,  6273 
certificate  as  to  election,  6274 
tie  vote,  certificate,  6275 
defective  papers,  duties,  6275a 
returns  not  rejected,  when,  6275a 


Elections, 

canvassing  votes,  evidence,  hearing,  6275b 
^"     '         '  6275b 

6275b 
6275b 
6275b 
6275c 
6275c 
6275d 
6275d 


oaths  to  witnesses, 

persons  and  papers  examined, 

process,  service  of, 

contempt  by  witnesses, 

disagreement,  report  to  court, 

determination,  order  of  court, 

inspectors  to  make  returns, 

clerk's  office  kept  open, 

township  papers  kept  separate,  6275e 

canvassing  township  votes,  6275e 

petition  for  nomination,  6275f 

city  elections,  canvass  of  votes, 

6270-6275f 

constitutional  amendment,  voting  on, 
note,  6258 

contest  of  elections,  notes,  6314 

subpoenas,  trial,  practice,  notes,  6317 

machines  for  voting,  purchase,  6320 

repair  and  working  order,  6320 

eaaily  understood  and  operated,    6320 
voters  in  precincts,  6320 

uniting  precincts,  6320 

custody  of  machines,  6320 

paying  for  machines,  6330 

accepting  money  or  gift,  penalty, 

6330a 
school  commissioners,  names  ar- 
ranged, 6330b 

primary  elections,  6330b  1 

when  and  where  held,  6330b  1 

general  laws  applied,  6330c  1 

precinct  boundaries,  6330dl 

committeeman,  delegates,  6330dl 

candidates,  application,  fee,       6330el 
color  of  tickets,  6330f  1 

ballots,  form,  6330gl 

voters,  qualifications,  6330hl 

booths,  closing  polls,  6330il 

nominees,  determination,  6330J1 

city  or  town  officers,  6330k  1 

contest  of  election,  633011 

voting  machines,  purchase  and  use, 

6320-6330b 


Elkhart  County, 

circuit  court,  terms  in, 
legislature,  members  of. 


p.  02,  1304 
6682,  0683 


Embalmers, 

board  of,  appointment.  6350a 

terms  and  vacancies,  6350a 

oaths,  officers,  salaries,  6350b 

examinations,  lioenjse,  fee,  6350e 

penalties  for  violation.  6350g 
ifees,  use  of,  bond  of  treasurer,  6350h 

report  to  povernor.  6350h 

licenses  by  board  of  health,  G350i 
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Embezzlement, 

attorneys  and  collectors^  2038 

bailees,  2041 

bankers  and  brokers,  2046 

carriers^  innkeepers,  2040 

city  and  town  officers,  2044 
employes,                                        2037,  2030 

fiduciaries,  2045 
funds,  public,  2034,  2043 
officers,                                   2035,  2043,  2044 

railroad  employes,  2039 

tenants,  2042 

treasures,  public,  2043 

Eminent  Domain, 

appeal,  bond,  transcript,  897 

practice  on  appeal,  900 

appraisers,  appointment,  896 

oath  and  duties,  898 

complaint,  contents,  894 

cost«,  payment,  901 

damages,  how  estimated,  898 

payment,  899 

non-payment,  forfeiture,  902 

exercise  of  right,  893 

forfeiture  of  rights,  902 

guardian,  purchase  from,  893 

infant,  acquiring  interest  of,  893 

insane,  acquiring  interest  of,  893 

inter^t  acquired,  893 

lands,  reappropriation  of,  903 

minor,  acquiring  interest  of,  893 

non-residents,  notice,  895,  896 

notice  to  parties,  895 

service  of  notice,  proof,  896 

pleadings,  objections,  897 

purchase,  eflTort  for,  893 

reappropriation  of  lands,  903 

repeal  of  laws,  904 

survey,  entry  for,  893 

title  acquired,  893 

Appropriating  Lands,  see. 


Employes, 

laborers,  see 

railroads,  hours  for  service. 

Engineer,  City, 

appoin'tment,  salary,  duties. 

Enumeration, 

school  pupils,  note, 

orphans*   home   inmates, 
transfer  of  pupils,  note. 

Epileptic  Village, 

benevolent  institutions,  see 


7061-7087fl 
5186g-5185! 


3516 


5958 

5960a-5960e 

5959a 


3134a-3134v 


Equalization, 

board  of  review, 
state  tax  board. 


Escheat, 


8533 
8550ft-8550e 


3333e 


lands  escheating  to  state. 
University,  State,  use  of  lands, 

2635a-263k 

Evidence, 

affidavits,  foreign,  note,  483 

appeal,  weighing  evidence,  (Mlh 

canal  certificates,  476a 

corporate  acts,  note,  474 

criminal  actions,  competency,  rules, 

1874-1898 

deeds,  copies,  records,  476b.  47fc 

justices,  authentication  under  semi,  I488& 

notes  to  statutes,  504-517 

Wabash  and  Erie  canal  certificates,   476a 

copies  of  deeds,  476b 

records,  copies  of,  476c 

witnesses,  competency,  notes,  5O4-510 

insane  parties,  competency,  508a 

criminal  actions,  competency, 

1874-1882 

Excq>tions, 

bills  of  exception,  filing,  notes,       638^1 

extending  time  to  file,  641a 

criminal  actions,  filing,  1927-1930 

criminal  actions,  filing  bill,  1927-1930 

definition  of,  note,  637 

record,  noting  on,  notes,  640 

time  of  taking,  bill,  notes,  638-641 


Execution, 

criminal  actions,  issuing,  stay,  sale. 


notes  on  statutes. 


Executor, 

claims,  allowance,  duties, 
decedents'  estate,  see 
taxation,  assessment. 


Exemption, 

taxation,  exemptions, 

Express  Companies, 

notes  on  statutes, 
taxation,  stat»nent. 


1942,  1943 
691-834* 


2474 
2374b-2613 


8412-8417e 


3307,  331» 
8478a 
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Tactories, 

boilers  and  machinery,  inspection, 

7087bl-7087fl 
•employes,  notes  on  statutes,  7087i 


7906a-790ef 


2074 


4932 


p.  03,  1304 
6682,  6683 


Fair  Orounds, 

abandoned,  use  aa  parks, 

Family  Boats, 

landing  unlawfully,  penalty, 

Farmer's  Insurance, 

note  on  statutes, 

Fayette  County, 

circuit  court,  terms, 
legislature,  members  of. 

Fees  and  Salaries, 

allowances  to  coimty  officers,  notes,     6548 
appellate  court  judges,  salary,  6417 

auditor,  county,  board  of  review,  note, 

6522 

reports  and  payment  of  fees,         6530 

balance  of  salary,  payment,        6532a 

■elerk  circuit  court,  report  and  paying 

fee«,  6530 

report  of  uncollected  fees,  6532b 

balance  of  salary,  payment,         6532a 

-county  officers,  pay  allowed,  6524a 

recorder,  feee,  salary,       6524b,  6524c 

sheriff,  fees  taxed,  6528 

reports  and  payment  of  fees,        6530 

balance  of  salary,  payment,         6532a 

fees  uncollected,  report,  6532b 

^extortion,  bond,  note,  6540 

foreign  corporations,  fees,  3461b 

governor,  salary  of,  6405 

judges  of  supreme  court,  salary,  6417 

of  appellate  court,  salary,  6417 

justices,  fees  taxed  by,  1484c,  1641 

salaries  of  justices,  1484b,  1641 

recorder,  county,  fees  taxed,  notes,     6523 

paying  over  fees.  6524b 

salary  of,  payment,  6524c 

reports  and  payment  of  fees,        6530 

balance  of  salary,  payment,        6532a 

Importer  of  supreme  court,  salary,       6417 

sheriff,  taxing  fees,  6528 

reports  and  payment  of  fees,        6530 

balance  of  salary,  payment,        6532a 

supreme  court  judges,  salary,  6417 

reporter  of  court,  salary,  6417 


to  Sections.) 

Felonies,  ^ 

compounding  of,  penalty, 
crimes  designated  as, 
verdict  and  sentence  in. 


2124 

1642 

1916,  1917 


Females, 

drugs  for,  advertising,  penalty,  2110 

factories,  service  in,  notes,  7087i 

mines,  not  employed  in,  7452 

prostitution,  enticing  for,  penalty,  2104 

committing  of,  penalty,  2116 

Fences, 

interurban  railways  building,  5479d-5479i 

partition,  cities  regulating,        d.  52,  3477 

notes  on  statute,  6564 

railroads  building,  notes,  5324 


Ferries, 

cities,  control,  regulating. 

Fire, 

buildings,  means  of  escape, 
cities,  protection  from, 

inspection  of  buildings, 
limits,  defining, 
storage  of  artidee. 


d.  48,  3477 


3290a-3290e 
d.  15,  3477 
d.  26,  3477 
d.  24,  3477 
d.  28,  3477 


destroying  property  to  arrest,      3596 

Fire  Arms, 

cities,  regulations,  d.  11,  3477 

minors,  furnishing  to,  penalty,  2095 


Fire  Departments, 

cities,  powers  and  control. 

Fire  Escapes, 

buildings,  construction, 
cities,  construction, 

Fire  Insurance, 

insurance,  see 

Fire-works, 

cities  regulating. 

Firemen's  Pensions, 

dties,  provisions  for, 
funds,  control  of, 
trustees,  powers,  duties, 
beneficiaries,   payments, 
exempt  from  seizure, 
custodian  of  fund. 


3582-3593 


3290a-3290e 
d.  26,  3477 


4891a 


d.  11,  3477 


3606 

3606,  3609 

3608-3610 

3611-3615 

3616 

3617 
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Fish, 

catching  of,  regulations,  penalties, 

2263-2277 

Fish  Oommisnoner, 


fee  in  prosecutions, 
ladders,  duties  as  to, 
prosecutions  by. 

2276 

6628a-6628c 

2276 

Fish  Ladders, 

commissioner,  duties  as  to, 
penalty  for  violating  act, 
repairs,  failure,  penalty, 

6628b 
6628a 
6628c 

Floyd  County, 

circuit  court,  terms, 
legislature,  members  of, 

p.  93,  1394 
6682,  6683 

Foreign  Insurance  Companies, 

agents,  license  to, 
annual  statements. 

4909a,  4915 
4916 

Forestry, 

board,  members,  appointment,            6628k 
terms  and  salaries,                       6628k 
land,  money  to  purchase,              6628q 
location  of  land,  price,                  6628r 
management,  rules,  expenses,      66288 

secretary,  salary,  expenses,                  6628p 
time  devoted  by,                            662Sp 
amount  due  certified,                    6628p 
money  received  by,                         6628t 
payment  to  state  treasurer,         6628t 
bond  of  secretary,                           6628t 

Fountain  County, 

circuit  court,  terms  in, 
legislature,  members  of, 

p.  93,  1394 
6682,  6683 

Franchises, 

cities  and  towns  granting, 

Franklin  County, 

circuit  court,  terms, 
legislature,  members  of, 

Fraternal  Societies, 

contracts,  certificates,  note, 
definition  of, 
funds,  how  obtained, 
taxation  and  attachment, 


3736 


p.  93,  1394 
6682,  6683 


5050 
5050a 
5050a 
5050m 


Frauds  and  Perjuries, 

contracts,  written,  notes,  662^ 
consideration  not  stated,  notes,  6636 
goods,  saie,  delivery,  notes,  6636,  6636 
land,  sale,  commission,  note,       6629a 

conveyance  to  defraud  creditors,  notes, 

6645-664]^ 

merchandise,  sale  in  bulk,  6637t 

inventory,  affidavit,  6637a 

notice  to  creditors,  6637* 

act  repealed,  6637b 

mortgages,  chattel,  recording,  notes,  663S 

Fugitives  From  Justice, 

agent,  delivery  to,  1689 

expenses  of,  payment,  16g3 

another  county,  \%^ 

another  state,  1557 

citizens  not  surrendered,  when,  1673^ 

costs,  payment,  before  removal,  1«70 

affiants  liability,  release,  1686 

damages,  affiants'  liability,  1682^ 

discharge  when  agent  absent,  1679 

expenses  of  agent,  payment,  1683^ 

governor  issijung  warrant,  1678 

notice  to,  i677 

hearing,  recognizance,  forfeiture,  1675 

practice  on,  \^\ 

identity  of  person,  I668 

jail,  commitment  to,  leai^ 

detention  in,  \^^ 

judfije  or  justice  issuing  warrant,  1674 

notice  to  governor,  I677 

practice  on  examination,  I68I 

surrender,  when  refused,  I672 

citizens,  when  not,  1673^ 

warrant,  when  refused,  1671 

judge  or  justice  issuing,  1674 

governor  issuing,  i67g 

Fulton  County, 

circuit  court,  terms, 
legislature,  members  of. 


p.  93.  1394 
6682,  6(^T 


Game, 

wild,  protection, 

Oaming, 

prosecution,  penalty, 

Qaming  Contracts, 

contracts,  when  void,  note, 
recovering  money  lost,  notes. 

Garbage, 

cities,  disposal  of, 

and  towns,  disposal  of. 


2242-2262 


2198^210 


6675 
6676 


cl.  13,  3477 

3706 
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Oamishment, 

firemen's  pensioas  exempt,  3616 

fraternal  society  benefits  exempt,     5050m 
oppressive,  penalty,  2347,  2348 

police  pensions  exempt,  3603 

Oas, 

natural  gas  pipes,  pressure,  7507 

confining  in  pipes,  notes,  7510 

wells,  plugging,  7514a-7514f 

Oas  Supervisor, 

wells,  plugging)  powers,  7514f 

Gas  Wells, 

associations  to  drill  and  operate,        4593 
plugging  of  abandoned,  7514a-7514f 

Oas  Works, 

cities  and  towns  erecting,  management, 

37243727 
sale  of,  3728-3734 


6681 
6682-6683 


p.  93,  1394 
6682,  6683 


Oeneral  Assembly, 

members,  number  of, 
apportionment  of, 

Oibson  Oonnty, 

circuit  court,  terms, 
legislature,  members  of^ 

Oirls'  Industrial  School, 

admissions  to,  8273,  8298b 

management  and  control,         8298b-8298d 
separated  from  women's  prison,  8298a 

Oovemor, 

arbor  day,  proclamation,  7611a 

judges,   special,   appointment,  419c-419e 

salary  of  governor,  6405 

Militia,  see. 

Orand  Jury, 

challenges,  causes,  1738 

trial  of  challenges,  1739 

siistained,  new  juror,  1740 

charge  of  court,  1736 

clerk,  stenographer,  oath,  1737 

discharge  of  jury,  1731 

foreman,  appointment.  1736 

administers  oaths.  1741 

endorses  indictment,  1751 


Orand  Jury, 

jurors,  number,  1728 

summons  for,  172& 

order  for  venire,  1730 

excuses,  release,  1732 

non-attendance,  contempt,  1732 

re-summoning  jury,  173 J 

talesmen,  1733 

oath  of  jurors,  1734,  1735- 

disclosures  by,  1742 

witnesses,  use  as,  1744 

not  to  be  questioned,  1745 

secret,  proceedings  kept,  174? 

order  of  business,  1748 

poor  house,  examination,  174& 

prisons,  examination,  1749 

prosecuting  attorney,  duties,  powers,  1750 

signs  indictments,  1751 

talesmen,  calling,  1733 

witnesses,  summons  for,  174& 

refusing  to  answer,  report  to  court. 

174d 

obstinate,  aotion  of  court,  1747 

sworn  to  secrecy,  1746 

jurors  used  as,  1744 

names  on  indictment,  1753 

aflSdavit,  name  on,  1760 

Orant  Connty, 

circuit  court,  terms,  p.  93,  1394 

legislature,  members  of,  6682,  6683 

Oravel  Beads, 

highways,  gravel  roads  by  assessment, 

6771-6787 

gravel  roads  by  taxation,  6788-6822 

purchase  of  toll  roads,  6823 

repairs,  toll,  note,  4812 

repairing  gravel  roads,  6824-6829 


Oreene  Oounty, 

circuit  court,  terms, 
legrislature,  members  of, 

Orouse, 

killing  of  penalty, 


p.  93,  1394 
6682,  6683 


2246 


Ouardian, 

assessment  of  damage^s,  powers.  893 

bond,  suit  on,  note.  2691 

custody  of  ward,  note,  2682 
insane,  duties,  notes.                      2715-2722 

widow,  election  under  will,  2666a 

marriage  of  female  ward,  note,  2690 

minor,  custody,  notes,  2682 
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Health, 


Habeas  Corpus, 

notes  on  statuteB, 

Hamilton  Connty, 

circuit  court,  terms, 
legislature,  members  of, 

Hancock  County, 

circuit  court,  terms, 
legislature,  members  of. 

Harbors, 

cities,  constructing,  improving, 

Harrison  Connty, 

circuit  court,  terms, 
legislature,  members  of. 


1133 


p.  93,  1394 
6682,  6683 


p.  94,  1394 
6682,  6683 


3580 


p.  94,  1394 
6682,  6683 


Hay, 

cities,  regulating  storing, 
weighing,  selling. 


el.  15,  28,  3477 
cl.  22,  3477 


Health, 

cars,  disinfecting,  6724J 

cities,  protection  of,      cl.  10,  17,  18,  3477 
department  of,  powers, 

3506,  3638,  3639 

•tlisinfecting  premises,  6724d 

expenses,  payment,  6724k 

funerals,  when  private,  67241 

laboratory  of  hygiene,  6717d 

state  board  controls,  6717d 

location,  purpose,  6717e 

superintendent,  chemist,  salaries, 

6717f 
appropriations,  equipment,  main- 
tenance, 6717g 
adulteration  formulajB,                  6717h 
teaching,  furnishing,  penalty,     6717h 
local  boards,  secretary,  duties,  notes, 

6718,  6719 

duties  and  powers,  6724a-67241 

officers,  investigations  by,  6724h 

peeoe  officers,  duties,  6724k 

penalties,  exception,  67241 

physicians,  reports  by,  6724a 

quarantine,  placards,  penalty,  6724c 

school,  keeping  children  from,  6724e 

sick  persons,  report  by  physicians,     6724a 

members  of  family  reporting,     6724b 

removal  of,  6724g 

state  board,  notes  on  statutes,  6711,  6715 

controls  laboratory  of  hygiene,  6717d 

location  and  purpose,  6717e 

superintendent,  chemist,  salaries, 

6717f 


state  board, 

appropriations,  equipment^  main- 

tenanoe,  6717g 

adulteration  formulas,  671711 

teaching,  furnishing,  penalty,      6717h 


Hendricks  Connty, 

circuit  court,  terms, 
legislature,  members  of, 

Henry  Connty, 

circuit  court,  terms, 
legislature,  members  of, 


p.  94,  13M 
6682,  66S3 


p.  94,  1394 
6682,  6683 


Highways,  Opening,  Change, 

abandoned  by  non-user,  6741 

appeals  generally,  6863 
gravel  roads  by  assessmoit, 

6780,  6781 

gravel  roads  by  taxation,  6810 

assessing  land  for  taxation,  6762 

bond  for  cost  on  second  petition,  6737 

bridges  on  boundary  lines,  3251-32556,  6770 

building  and  repairing,  6764 

surveys  and  estimates,  6764 

funds  and  regulaitions,  6765 

advertising  for  proposals,  6766 

deposits  by  bidders,  6766 

contract,  rejecting  bids,  6766 

purchase  of  toll  bridges,  6767 

abandoned  bri<|ges,  repairing,  6767 

repairing  bridges,  6768 

fast  driving,  notice,  6768 

cities  and  towns,  bridges  in,  6769 

boundary  lines,  bridges  on,  6770 

law  governing  building,  6770 

cemeteries,  opening  through,  4706f 

change,  petition  for,  6726 

on  land  of  petitioner,  6742 

notice  and  viewers,  6742,  6743 

report  and  proceedings,  6744 

city  or  town,  road  on  line,  6727 

bridges  in,  construction,  6769 

cost  bond  on  second  petition,  6737 

counties,  road  in  two,  proceedings,  6746 

petitioners,  number,  qualificatioiis, 

6746 

viewers,  report  and  action,  6746 

county  board,  petition  to,  6726 

viewers  appointed,  6726 

aotion  on  report,  6729 

remonstrance,  reviewers,  6730 

action  on  report  of  reviewers,  6732 

damages,  order  as  to  payment,  6732 

report  set  aside,  new  viewers,  6733 

remonstrance,  utility,  viewers,  6734 

action  on  report,  6735 
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HighwaySi  Opening,  Change, 

■county  board,  roads  established  by  use, 

recording,  6740 

county  lines,  roads  on,  6747 

state  lines,  roada  on,  6748 

-county  line,  road  on,  6747 

working  of,  petition,  order,  6747 

•damages,  remonstrance  for,  6730 

reviewers  to  assess,  6730 

payment,  order  as  to,  6732 

damages  and  utility,  remonstrance, 

6734 
payment  before  opening,  6736 

stream,  bank  caving,  removing  road, 

6756 

viewers  to  assess  dajnages,  6757 

report  and  payment  of  damages,  6758 

•established  by  user,  recording,  6740 

recording  of  roads,  width,  6740 

fees  of  viewers  and  surveyors,  6745 

fences,  notice  to  remove,  6739 

time  for  removal.  6739 

supervisor  removing.  6739 

stream,  bank  caving,  removal,      6756 

damages,  assessment,  payment, 

6757,  6758 

gates  on  banks  of  streams,  6759 

interurban  railways  using,  6761 

non-user,  abandonment,  6741 

notice  of  petition  to  locate,  6726 

opening  of  road  ordered,  6729 

width  specified,  6740 

petition  to  locate,  vacate  or  change,    6726 

signers,  number,  qualifications,     6726 

purchase  of  toll  roads,  6823 

petition,  appraisement,  payment,  6823 

qualifications  of  \iewer8.  6738 

railroads  crossing  highways,  6760 

under  or  over  track,  6760 

change  of  highway,  6760 

compensation  for  land,  6760 

interurban  roads  using  highways,  6761 

consent  of  coimty  board,  6761 

conditions  imposed,  6761 

lands  occupied  not  taxed  to  owner, 

6762 

remonstrance  for  damages,  6730 

reviewers  to  assess,  6730 

utility  and  damages,  6734 

reviewers,  report  and  action, 

6734,  6735 
reviewers  to  assess  damages,  6730 

oath  and  duties,  6731 

report  as  to  damages,  6731 

action  on  report,  6732 

on  question  of  utility,  6734 

report  and  action  on,  6734,  6735 

pay  of  reviewers,  6745 

"State  lines,  establishing  roads  on,        6748 
authority  and  proceedings,  6748 


Highways,  Opening,  Change, 

stream,  bank  caving,  change  of  road, 

67566758 

streams,  petition  to  declare  navigable, 

6749 
examination  of  stream,  6750 

report,  order,  record,  6750 

obstructions,  removal,  6751 

penalty  for  obstructing,  6752 

piers,  wharves,  docks,  6753 

mills  not  affected,  6754 

fimds  to  remove  obstructions,       6755 
highway  along,  caving,  removing 

fence,  6756 

damages,  viewers  to  assess,  6767 

report  and  payment,  6758 

gates  on  banks,  «  6759 

telephone,  poles  and  wires  in  highways, 

6763 
regulations  by  county  board,         6763 

taxation  of  land  occupied  by  highways 
and  railroads,  6762 

toll  roads,  purchase  of,  6823 

petition,  appraisement,  payment,  6823 

utility,  remonstrance,  reviewers,  6734 

report  against,  second  petition,  cost 
bond,  6737 

vacation,  petition  for,  6726 

description  of  road  vacated,  6728 

viewers,  appointment,  number,  6726 

notice  to  viewers,  6727 

oaths  of  viewers,  6727 

location  of  ro\d,  duties,  6727 

report  of  viewers,  6728 

contents  of  report,  6728 

order  to  open  road,  6729 

qualifications  of  viewers,  6738 

pay  of  viewers,  6745 

width  of  highways,  order,  6740 

Highwasrs — Oravel   Beads  by  As- 
sessment, 

amending  petition,  6774 

appeal  from  assessment  for  materials, 

6780 
costs,  how  taxed,  6780 

by  remonatrator,  6781 

questions,  and  how  tried.  6781 

power  and  proceedings  of  court.  6781 
costs,  how  adjudged,  6781 

from  county  board,  6863 

time  for  and  bond,  6863 

transcript,  trial,  practice,  6863 

assessments  by  viewers,  6771 

confirmation    of,   lien,  6775 

entry  on  tax  duplicate,  6775 

interest  on,  collection,  6775 

superintending  making,  6778 

payment,  satisfaction,  6778 

notice  of  assessments,  recording,  6778 
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Highways— Oravel    Boacb    by 
Assessment, 

assessments,  installments,  payment  by,  6778 

non-payment,  penalty,  collection,  6778 

sale  of  land  to  pay,  6778 

surplus,  distribution,  6779 

benefits  to  exceed  damages  and  coats,  6771 

assessment  by  viewers,  6771 

bonds,  request  for  issuance,  6778 

amount  of  bonds  issued,  6778 

assessments  to  pay  bonds,  6778 

interest,  form  and  contents,  6778 

sale  of  bonds,  6778 

city  and  town,  roads  into,  6783 

tax  to  pay  portion  of  cost,  6783 

costs  made  on  remonstrance,  6775 

payment  by  county,  6778 

county,  roads  extending  into,  6784 

proceedings  bad  to  construct,  6784 
accepting  roads  already  constructed, 

6785 

lines,  roads  on,  construction,  6786 

joint  action  of  boards,  6786 

county  board,  power  to  construct,  6771 

bearing  on  report  of  viewers,  6773 

order  for  improvement,  6773 

hearing  on  remonstrances,  6775 

authority,  power,  order,  6775 

work  completed,  acceptance,  6779 

repair  of  roads,  6779 
constructing  roads  on  county  lines, 

6786 

state  line,  constructing  roads  on,  6786 

damages,  benefits  exceeding,  6771 

assessment  by  viewers,  6771 

payment  by  superintendent,  6778 

errors,  when  disregarded,  6782 

lien  of  assessments,  6775 

satisfaction  on  payment,  6778 

auditor  satisfying,  6779 

materials  for  work,  6780 

contract  and  purchase,  6780 

appraisers  to  assess  value,  6780 

damages  by  removal,  6780 

mile  in  length  or  less,  6785 

examination  and  acceptance,  6785 

notice  of  petition,  6771 

of  report  of  viewers,  6772 

of  assessments,  recording,  6778  < 

petition  to  county  board,  6771 

number  of  signers,  6771 

amendments  to,  6774 

remonstrance,  time  for,  6775 

causes  for,  6775 

consolidation  of,  6775 

hearing  of.  6775 

report  of  viewers  as  evidence,  6776 

dismissal,  when,  6775 

costs,  how  taxed,  6775 

state  line,  constructing  roads  on,  6786 


Highways — Gravel    Boads    by 
Assessment^ 

superintendent,  to  construct,  677(5 

appointment,  oath,  bond,  6776 

contracts  for  construction,  6777 

notice  for  proposals,  6777 

bonds  of  bidders,  6777 

failure  of  contractor,  reletting,  6777 

assessments  on  lands,  6778 

notice  of  assessments,  recording  677S 

paying  costs  and  expenses,  677S 

collecting  asseesments^  6778 

report  of  completion,  6779 

surveyor  or  engineer,  appointment,  6771 

duties  of,                                 6771,  4772 

taxation,  cities  and  towns,  6783 

toll,  roads  free  from,  6787 

townships  may  construct,  6787 

viewers,  appointment,  6771 

oath  and  duties  of,  6771 

report,  contents,  6772 

Highways— Gravel  Soads  by  Tax- 
ation, 

amendments  to  petition,               6792,  6807 

to  reports  of  viewers,  6807 

appeal  from  decisicm  as  to  completion,  6810 

from  county  board,  6863 

time  for  and  bond,  6863 

bonds  of  bidders,  6800 

to  obtain  money,  to  construct,  6802 
amount  of  issue,                     6802,  6809 

series  and  interest,  6802 

sale  of  bonds,  proceeds,  6802 

tax  to  pay  bonds,  6803 

county  line  roads,  bonds,  6819 

engineer,  bond  of,                   6793,  6807 

superintendent,  bond,  6807 

suits  on  bonds,  6807 

additional  bonds,  issue,  sale,  6811 

completion  of  work,  report.  6810 

objections  to  report,  hearing,  6810 

appeal  from  decision^  6810 

connecting  roads,  construction,  6812 

petition  to  construct,  6812 

hearing  and  order,  6812 

day  for  hearing,  notice,  6813 

remonstrance,  order,  contract,  6814 

laws  governing  proceedings,  6814 

construction  of  act,  6815 

contract,  order  for  notice,  6799 

proposals  received,  6800 

bonds  of  bidders^  680^ 

no  bids,  new  estimate,  notice.  6801 

letting  of  contract,  6801 

report  of  completion,  6810 

objections  to  report,  bearing.  6810 

county  board,  construction.  6788 

petition  presented  to,  6789 

hearing  on  petition,  6792 

order  of  board,  6792 

viewers  and  engineer,  6792 
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Highways — Oravel  Boads  by  Tax- 
ation» 

oounty  board,  order  for  notice  to  con- 
tractors, 6799 
bids,  receiving,  opening,  6800 
contract,  letting  of,  6800 
no  bids,  new  estimate,  notice,  6801 
amendments,  permitting,  6807 
completion,  report,  objections,  hear- 
ing, 6810 
connecting  roads,  construction, 

6812-6815 
county  line  roads,  construction, 

6816-6822 

county  lines,  gravel  roads  on,  6816 

petition  for  construction,  6816 

day  for  hearing,  notice,  6817 

hearing,  remonstrance,  6818 

laws  governing  proceedings,  6818 

expenses,  bonds,  6819 

tax  to  pay  bonds,  6820 

estimate  of  expenses,  payment,  6821 

acceptance,  meeting  of  boards,  6821 

joint  meetings  of  boards,  6822 

damages,  assessment,  6795 

report  of  assessment,  6705 

claims  for  damages,  6795 

new  viewers  to  assess,  6795 

payment,  funds  for,  6795 

election,  order  for,  6796 

notice  of  election,  6796 

polls  opening,  rules  governing,  6797 


ballots,  form  of, 

separate  roads,  voting  on, 
engineer,  appointment, 

oath  and  bond, 

duties  of  engineer, 

report  and  contents, 
notice  of  petition  for  road, 

to  bidders, 

of  new  estimates, 

of  petition  for  connecting  roads,  6813 

of  petition  for  county  line  roads,  6817 
petition  to  county  board,  6789 

sijomers,  number,  qualifications,     6789 

notice  of  petition,  6789 

contents  of  petition, 

endorsement  by  auditor, 

time  of  presentation  to  board, 

hearing  on  petition, 

objections,  amendment, 

petition  for  connecting  roads, 

county  line  roads,  petition, 
railroad  abandoned,  roads  on, 
record  of  proceedings, 
remonstrance  by  majority,  dismissal,  6801 

against  county  line  roads,  6818 

repair  of  roads,  6804,  6805 

streets,  improving  of,  6798 

superintendent  to  construct,  6807 


6797 
6798 
6792 
6793.  6807 
6794 
6794 
6789 
6799 
6801 


6790 
6791 
0791 
6792 
6792 
6812 
6816 
6805 
6808 


Highwasrs — Oravel  Boads  by  Tax- 
ation, 

euperintendent,  residence,  compensation, 

6807 

accounts  rendered,  6807 

bond,  penalty,  liability,  6807 

report  of  completion,  6810 

objections  to  report,  hearing,  6810 

tax  to  pay  bonds,  6803 

collection  of  tax,  6803 

credit  for  material  and  labor,  6803 

surplus  tax,  <ise  of,  6806 
to  pay  bonds  of  county  line  roads, 

6820 

toll,  roads  free  of,  6804 

townships,  constructing  roads  in,  6788 

expenses  of  county  line  roads,  6819 

viewers,  appointment,  6792 

oath  and  meeting,  6793 

duties  of  viewers,  6794 

report  and  contents,  6794 

damages,  aasessment,  report,  6795 

amending  reports,  6807 

Highways — ^Repairs, 

appeal  from  assessment  of  damages,  6845 

notice  and  bond,  6845 

trial  and  practice,  6845 

bridges  and  culverts,  6848 

notice  to  county  board,  6848 

trustee  of  township  building,  6848 

county  lines,  repairing  roads  on,  6862 

damages  for  materials,  6845 

assessment,  appeal,  6845 

districts,  dividing  township,  6830 

drains,  construction,  6845 

entry  on  lands,  damages,  6845 

exemption  from  labor,  6834,  6838 

certificate  by  trustee,  6838 

gravel  roads,  repairing,  6824 

county  commissioners  directors,  6824 

auditor  keeps  record,  6824 

districts  for  repairs,  6824 

materials  and  labor,  6824 

contracts,   superintendence,  6824 

superintendents,  bondjs,  6825 

duties  and  pay,  6826,  6829 

laborers,  preference,  6827 

record  of  labor  and  materials..  6827 

report  to  county  board.  6827 

materials,  entry  on  land,  6828 

drains,  construction,  6828 

damages,  assessment,  6828 

tax  to  obtain  funds,  6829 

use  of  funds,  6829 
pay  of  directors  and  superintendents, 

injury  to  highways,  suit«,  6853 

labor  on,  who  liable,  6834 

amount  of,  time  for,  6834 

exemption  from  6838 
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Hifi^ways— Repairs, 

labor,  teams,  furnishing,  6835 

credit  for,  6835 

false  credits,  penalty,  6836 

notice  to  work,  6837 

money  payment,  6839 

failure  to  work,  penalty,  6840 

suit  for  penalty,  6840 

substitutes  furnished,  6841 

idlers,  discharge,  penalty,  6842 

extra  labor,  credit,  6844 

lands,  entry  on  to  dig  drains,  6845 

materials  from,  damages,  6845 

lines,  roads  on,  repairing,  6862 

mail  route  roads,  repairing,       6849,  6856 

materials  for  repairs,  6845 

assessing  damages,  appeal,  6845 

trees,  use  of,  6847 

money,  paying  in  lieu  of  work,  6839 

expenditure  of,  6839 

notice  of  election  of  supervisor,  6831 

to  persons  to  work,  6837 

to  work  out  tax,  6860 

obstructions,  removal,  6846 

obstructions,  removal,  6846 

penalty  for,  recovery,  6853 

continuance  of  suits,  6854 

pay  of  supervisors,  6830 

rural  mail  route  roads,  repairs, 

6849,  6856 

funds  reserved  for,  6849,  6856 

state  lines,  repairing  roads  on,  6862 

substitutes  by  laborers,  6841 

supervisor,  election,  6830 

term  of  supervisors,  6830 

districts,  cities  and  towns,  6830 

division  of  township,  6830 

pay  of  supervisors,  6830 

election,  notice  of,  6831 

place  and  manner  of  holding,  6831 

officers  of  election,  6831 

ballots,  polls,  opening,  closing, 

6831 
counting  votes,  report  to  auditor, 

6831 

vacancy,  filling  of.  6832 

exemption  from  service,  6832 

bond  and  oath,  6833 

unable  to  give,  vacancy,  6833 

duties  of  supervisor,  6833 
calling  out  persons  to  work, 

6833,  6834 

labor,  who  must,  time  for.  6834 

teams,  credits,  6835 

false  credits,  penalty,  6836 

notice  to  work,  6837 

exemption  from  labor.  6838 

commutation  money,  use,  6830 

failure  to  work,  duty,  6840 


Highways — ^Repairs, 

supervisor,   substitutes,    penalties,  6S41 

idlers,  discharge,  6842 

repairs,  making  of,  6843 

extra  labor,  credit,  6844 

lands,  entry  on,  6845 

damages,  assessment,  684^ 

obstructions,  removal,  credit,  6846 
rural  mail  routes,  repairs,  6849,  6856 
taxes,  expending,                      6850-6852^ 

suits,  failure,  penalty,  6854 

delivery  to  successor,  685S 

reports  by  supervisors,  6859 

auditing  reports,  6860 

tools,   responsibility,  6861 

tax,  levy  of,  6850 

payment  working  out.  6850 

expenditure  of  tax,  6851 

contracts  for  work,  6852* 

teams,  furnishing,  credits,  6835 
tools,  purchase,  care  of,                6855,  6861 

township  lines,  roads  on,  repairing,  6862" 

trees  on  highway,  ownership,  6847 

using  for  repairs,  6847 

trustee,  township,  road  districts,  6!83& 

supervisors,  election,  duties,  6831 

vacancy,   filling,  683:? 

bond  of  supervisor,  approval.  6833 

exemption  of  laborers,  6838 

suits  against  laborers,  6840 

bridges  and  culverts,  duties.  6848 
rural  mail  routes,  repairs,     6849,  6856 

taxes,  levy  of,  6850 

expenditure  of  taxes,  6851 

contracts  for  work,  6852 

injuries,  suits  for,  6853 

siiits.  continuance,  6854 

tools,  purchase,  6855 

order  of  work,  6856 

oaths,  administering.  6857 

disbursement  of  funds,  6858 

auditing  supervisors'  reports,  6860 


Hogs, 

dead,  transporting  of, 
disposal  of, 


2241 
2889a-2889c 


Holidays, 

liquors,  sale  on,  penalty,  2226 

notes  and  bills,  what  are  holidays  as  to, 

7531 
Saturday  as  a  holiday,  753U 

Home,  Soldiers', 

SoLmEBs'  Home,  see. 

Hospitals, 

cities,  maintaining.  cl.  51,  3477 

of  100.000  maintaining,  3664 
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Hospitals, 

county  establishiog,  3250a  1 

land  and  buildings,  3250al 

conveyance  by  association,  3250b  1 

contract  with  association,  3250b  1 
board  to  govern,  appointm^it,  terms, 

3250cl 

meetings  of  board,  3250dl 

officers,  selection,  by-laws,  3250el 
poor,  duty  of  township  trustees, 

3250fl 

expenses,  limit,  payment,  3250fl 

patients  for  pay,  3250gl 

of  physicians,  3250hl 

coiinties  joining,  325011 

appropriations,  tax  levy,  3250J1 

Hotel, 

fire  escapes,  ropes,  3290e 

lights  and  bells,  3290d 

watchmen,  3290d 

Howard  County, 

circuit  court,  terms,  p.  94,  1394 

legislature,  members  of,  6682,  6683 

Hnntington  County, 

circuit  court,  terras,  p.  94,  1394 

legislature,  members  of,  6682,  6683 

Husband  and  Wife, 

deeds  for  lands  when  insane,  3388a 

insane,  conveyance  of  land,  3388a 

lands  of  wife,  notes,  6961 

loans  to  wife,  est^^pel,  6964a 

Hydraulic  Companies, 

appropriation  of  lands,  4833 

contracts,  executing,  4829 

heat,  light,  power,  furnishing,  4833 


Incest, 

definition  and  penalty,  2101 

Indiana  Boys'  School, 

(•omuiitment  to,  age,  8310a 

notes  as  to  commitments,  8310,  8318 

discharge,  proceedings,  note,  8326 

name  changed,  8300 

Indiana  National  Ouard, 

Militia,  see. 


Indiana  University, 

escheated  land,  control,  use,     2635a-2635e 

funds  of,  note,  6094 

loan  of  funds,  priority,  note,  6100 

notice  of  sale,  note,  6109 

deficiency  on  sale,  suit,  6116% 

*of  endowment  funds,  note,  6161 

taxes,  levy  for,  6166a 

Indianapolis, 

hospitals  in,  3664 

pest  houses  in,  3664 

railroads,  elevating  tracks,  3667-3675' 

school  commissioners  and  schools, 

3656-366:r 

Indictment, 

criminal  procedure,  see  1751-1760' 


Infants, 


Minors,  see. 


1146,  114» 


1162,  1164 


Information, 

notes  on  statutes, 

Injimction, 

notes  on  statutes. 

Insane, 

criminal  action,  plea,  proceedings, 

1840,  1841 
insane,  inquest,  judgment,  1936a- 1936d 
conveyance  of  land,  3388a 

dangerous,  justice,  examination,  note,  6990 
evidence,  witnesses,  508a 

widow,  election  under  will,  2666a 

Insolvents, 

AssiONifENTs  6t  Debtobs,  see. 

Inspectors, 

buildings,  duties  as  to,  3290g,  3290p,  3290v 
machinery  and  boilers,  7087c I 

mines,  appointment,  duties,  7448-7451 

vessels,  inspection  of,  8703n-87038 

Installments, 

street  improvement  assowsments,.  pay- 
ment, 3534-3538 


Instructions  to  Jury, 

criminal  actions, 
exceptions,  how  taken, 
note  as  to, 
record,  nmking  part  of, 


cl.  5,  6.  1901 

544a 

544 

544a 
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Insurance, 

accident,  license  to  foreign,  4009a 

boiler  explosions,  49 14a  1 

articles  of  association,  49 14b  1 

acknowledgment,  approval,  filing, 

4914cl 
N^  officers,  stock,  subscriptions,  49l4dl 
^capital  stock,  investment,  4914el 

corporate  powers,  by-laws,         4914fl 
annual  report,  contents,  4914gl 

additional  reports,  4914hl 

non-compliance,  dutv  of  auditor, 

491411 
examinations  by  auditor,  4914J1 

receiver,  appointment,  49 14k  1 

rights,  duties  and  liabilities, 

491411-4914yl 
tissociations  to  write,  4593 

auditor  of  state,  duties,  4891a 

foreign  mutual  fire,  license,        4891a 
policies,  valuation,  4894u 

receiver  for  insolvent,  4894y 

license  to  foreign  agents,  4909a 

boiler  explosion  companies,  duties, 

4914iM914yl 
lK)iler  explosions,  accident  companies, 

4914al 
incorporation,  powers,     4914bl-4914fl 
N^       powers,  duties,  liabilities, 

4914gl-4914yl 

^-onditions  forbidden,  note.  4923 

crimes  in  connection  with,  2049,  2324-2327 

boiler  explosion  accidents,  4914ql 

examination  of  special  companies,     4875c 

farmers*  companies,  note,  4932 

fire,  mutual  foreign,  license,  4891a 

certificate  by  agent,  4891a 

foreign  mutual  fire,  license,  4891a 

license  to  agents,  4909a 

copy  of  act  and  statement  filed,  4909a 

process,  service,  note,  4914s 

annual  statements,  4915 

license  and  fees,  4915 

funds,  investment,  4894gl,  4915c 

^  life,  policies,  valuation.  4894u 

deposits  with  auditor,  4804u 

insolvency,  receiver,  4894y 

changing  securities,  4894z 

investing  funds,  4894gl 

^  assessment  plan,  note.  4897 

mutual  life,  valuation  of  policies.      4894u 

deposits  with  auditor,  4894u 

insolvency,  receiver,  4894y 

receiver,  appointment,  4894y,  4914kl 

securities,  changing  of,  4894z 

surety  companies,  license,  4909a 


Interlocutory  Order, 

appeal  f  rom^ 

Interrogatories, 

verdict,  answers,  notes, 


658 


555,  55« 


Interest, 

Accounts,  writings,  notes, 


7045,  7046 


Intemrban  Railways, 

aiding  by  taxation,  534(k 

crossing  steam  roads,  5464a-5464€ 

fencing  roads,  5479d-5479i 

lands,  acquiring,            54G8a,  5468d,  5468e 

powers  and  authority,  5468a 

water  and  water  closets,  5479b.  5479c 

Intoxicating  Liquors, 

Liquors,  see. 


Jackson  County, 

circuit  court,  terms,  p.  94,  1394 

legislature,  members  of,  (i682,  6683 

Jasper  County, 

circuit  court,  terms,  p.  94,  1394 

legislature,  members  of,  6682,  6683 

Jay  County, 

circuit  court,  terms.  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Jefferson  County, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of^  6682,  6683 

Jennings  County, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Johnson  County, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Judges, 

expenses,  traveling,  allowance,  1439b 
juvenile  court  judge,  election,  salary.  1436t 
salaries  of  supreme  and  appellate  court 

judges,  6417 

sjiecial,  appointment,  419b 

governor  appointing.  419c-419e 

appointment,  notes,  1446 

terms,  beginning  of,  7574b 
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Judge  Advocate, 

MniTiA,  see. 

Judgment, 

criminal  actions,  costs, 

1919 

arrest  of,  causes, 

1924,  1925 

rendition  of  judgment. 

193M938 

enforcing  judgments. 

1942-1966 

final,  appeal,  notes, 

644 

notes  on. 

577-633 

review  of,  notes, 

628,  630 

Judicial  Circuits, 

circuits  and  terms  of  court. 

Jurisdiction, 

criminal  actions,  extent, 

Ohio  and  Wabosb  rivers, 


1394 


1642-1659 
1648 


Jurors, 

criminal  actions,  impaneling,       1868-1873 
county,  selection  from  adjoining, 

1873a-1873e 
justices,  qualifications,  1551a 

Jury, 

trial  by,  notes,  525-558 

Justice  of  the  Peace, 

appointment  of  special,  1497a 

blank  forms,  signing,  penalty,  2299 

bond,  replevin  without  1615a 

deposit  of  money  as,  1306a 

cities,  justices  for,  1484,  1484a 

criminal  actions,  jurisdiction,  proceed- 
ings, 17031727 


defense,  pleading,  proof,  note, 

fees  of  justices, 

taxed  by  certain, 
report  and  payment, 

fines,  report,  note, 

judgment  in  replevin, 

jurisdiction,  notes, 

jurors,  qualifications, 

number  of  jiistices, 

offices,  place,  keeping  open, 

purchase  of  judgment,  penalty, 

replevin,  jurisdiction,  note, 
action  without  bond, 
judgment  rendered, 

salaries  of  justices, 

seal  of  justice, 

special,  appointment, 

surety,  money  deposit. 


1528 

1641 

1484c 

1484c 

1515 

1615a 

1500,  1512 

1551a 

1484a 

1484 

2139 

1615 

1615a 

1615a 

1484b,  1641 

1488a 

1497a 

1306a 


1484, 


Juvenile  Court, 

associations,  incorporation,  14361 

charities,  board  of,  inspection,  1436h 

approving  articles  of  association, 

14361 

clerk  of  court,  1436a 

complaint,  investigation,  1436c 

construction  of  act«  1436j 

court  created,  1436a 

custody  of  children,  1436g 

delinquent  child  defined,  1436k 

disposal  of  child,  1436c 
encouraging  delinquency,  penalty,       14361 

guardian,  notice  to,  1436c 

judge  of  court,  1436a 

appointment,  election,  1436a 

term  of  office,  salary,  1436a 

parents,  notice  to,  1436c 

pay  for  support^  1436c 

penalties  for  vitiation,  14361,  1436m 

probation  officers,  1436b 

salary  of  officers,  1436b 

reports  and  visits,  1436f 

salary  of  judge,  1436a 

of  probation  officers,  1436b 

support  of  child*  pay,  1436c 

trial  by  jury,  1436c 

where  held,  1436d 


Kidnapping, 

definition,  penalty,  2001 

for  ransom,  penalty,  2003 

Knox  County, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Kosciusco  County, 

circuit  court,  term%  p.  96,  1394 

legislature,  members  of,  6682,  6683 


Laborers, 

assignment  of  wages,  7059c,  7064a 

bladclisting,  note,  7077 

boilers,  saifety  appliances,  7087bl 

inspecting  boilers,  7087cl 

boiler  houses,  gauges,  7087dl 

duty  of  prosecutor,  7087el 

penalties  for  violations,  7087  fl 

checks  for  wages,  payment,  7064a 

injuries  to  employes,  notes,  7083 

contracts  for  release,  note,  7087 

laws  of  other  states,  notes,  7086 

machinery,  cleaning,  regulating,  notes, 

7087i 
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Laborers, 

wages,  liens,  preference,  notes,  7051 

minimum  wages,  note,  7055a 

payment  of  wages,  notes,      7056-7059 
assigning  wages,  note,  7059c 

che<^,  assignment,  payment,       7064a 

Lagrange  Oonnty, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Lake  Oounty, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of,  6682,  6683 

Landlord  and  Tenant, 

action  for  possession,  notes,  7106 

circuit  court,  jurisdiction,  note,  7107 
forcible  entry  and  detainer,  note,  7118 

lien  of  landlord  on  crop,  note,  7105 

notice  to  quit,  unnecessary  when,  notes, 

7094 
tenancy,  character  of,  notes,  7089 

Lands, 

appropriating,  assessment  of  damages, 

see  893-904 

cities  and  towns  appropriating,  3752,  3754 
interurban  railways  appropriating,  5468d 
trespass  on,  penalty,  2033 

Lands  of  State, 

entry  on,  penalty,  2342 

Michigan  road  lands,  patents,  7189a 

La  Porte  Connty, 

circuit  court,  terms,  p.  95,  1394 

legislature,  members  of^  6682,  6683 

Larceny, 

dog,  larceny  of,  2024 

goods  from  other  states,  2025 

grand,  penalty,  2022 

petit,  penalty,  2023 

records,  public,  2029.  2030 


Lawns, 

cities  and  towns,  powers, 

Lawrence  County, 

circuit  court,  terms, 
legislature,  members  of, 


3709 


p.  96,  1394 
6682,  6683 


Laws, 

construction  of  statutes,  notes,  240 

governing  state,  notes,  236-243 

printing,  preparation  for,  7616 

special,  list  of,                         pp.  1032-1034 


Legislature, 

members,  number  of,  6681 

apportionment  of,  6682,  6683 

Levees  and  Dikes, 

appraisers,  appointment,  7214 

meeting,  duties,  T2U 

examination  and  report,  7216 

contents  of  report,  7216 

hearing  on  report,  7216 

articles  of  association,  720S 

assessments,  putting  on  duplicate,     7^ 

damages  deducted,  7^ 

lien  of  assessments,  7225 

defense  to  assessment,  7225 

for  repairs,  7230 

bonds  for  construction,  7224 

issue,  interest,  s^le,  7224 

cities  constructing  levees,  3546-3558,  3581 

estimate  of  cost,  7213 

maintenance  and  repair,  7230» 

acquiring  property  for,  7230» 

notice  of  hearing  on  report  of  appraiser?, 

7216 

petition  for  work, 
signers,  number, 

repairs,  assessments  for, 
payment  by  county, 
purchajBe  of  ground, 

survey,  description  of  work, 

trespass  on,  x>enalty, 


7230b. 


7214 
7214 
72«) 
7230 

72301 
7213 

7230e 


Libel, 

civil  action,  note, 
criminal  libel,  penalty. 


375 

2012 


Libraries, 

books,  defacing,  penalty,  20^13 

cities  of  50,000,  tax,  4983f 

of  17,000  to  18,000,  managemeDt 

498^ 
change  of  management,  4^ 

library  board,  election.  4983) 

organization,  officers,  bonds,      4983k 
terms   of  members,  498S 

powers  of  board,  4983a 

taxes,  rules,  employes,  498Si 

reports  to  council,  4J^ 

indebtedness,  payment,  4983p 

cities  excluded,  4983^ 

use  of  library,  county  appropriatioiu 

4983r 

taking  effect  of  act,  4983i 

and  towns,  tax,  4^ 

library   board,   appointment,      49881 

duties  and  powers,      49S^-498tei 

parks,  locating  libraries  in,  3744 

subscriptions  for  libraries,      4988d,  4988i 
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iJbrarieB, 

tax  for  libraries,  4983n,  4083d 

towns,   libraries   in,  4988d-49S8m 

parks,  granting  use  of,  3744 

Library,  State, 

librarian,  election,  term,  duties,  7703-77 16a 
state  board  of  education  controls,        7702 

Librarian,  State, 

appropriation  of  books,  penalty,  7709 

assistants,  appointment,             7704,  7712 

salaries  of,  7712 

board  of  state  library  elects,  7703 

bond  of  librarian,  7704 

books,   exchange  and  sales,  7708 

appropriation  of,  7709 

loan  of  books,  7710 

cataloguer,  appointment,  salary,  7712 

assistant,    appointment,   salary,  7712 

election  of  librarian  and  term,    7703,  7704 

legislaiiye  papers,  receives,  7707 

library,  keeping  open,  7706 

penalties  for  violations,  7715 

public  documents,  selection,  7706 

documents  delievered  to,  7716a 

removal  of  librarian  and  assistants,  7714 

repeal  of  laws,  7716 

report  to  legislature,  7713 

rules  for  library,  7711 

salary  of  librarian,  7712 

of  reference  librarian,  7712 

of  as^tants,  7712 

stenographer,  appointment,  salary,  7712 

term  of  librarian,  7704 

License, 

cities,   issuing,  cl.    23,    32-47,    3477 

revddng,  3714 

junk,    dealers    in,    license,  7237m 

application   to  clerk   circuit  court, 

72370 
fee,  term  of  license, 
minors,  purchase  from, 
consent  of  parent  or  guardian, 
register  of  minors,  inst>ection, 
penalty   for   violation, 

liquors,  remonstrance,  filing. 


72370 
7237n 
7237n 
7237p 
7237q 
72831 
merchants,  transient,  notes,  7231a,  7231d 


Liens, 

animals,  feeding,  lien,  note,  7254 

attorney,  lien   of,   note,  7238 

baggage,  lien,   removal,  penalty,   notes, 

7254b 
gravel  road  assessments,  6775 

laborers,  liens,  acquiring,  notes,  7249,  7250 
mechanics  liens,  notes,  7255-7262 


Liens, 

mines,  liens  on,  7430,  7464 

street  improvement  assessments,  3532,  3533 
tradesmen,  liens  of,  note,  7268 

Life  Insurance, 

asssesmcnt    plan,    note,  4897 

changing  securities,  4894z 

deposits   with   auditor,  4894u 

funds,  investment,  4894gl 

insolvency,  receiver,  4894y 

policies,  valuation,  4894u 

receiver   for   insolvent,  4894y 

lights.  Lightning  Plants, 

cities,  license,  erection, 

cl.    36,   3477,   3724-3739 

Limitation  of  Actions, 

criminal  actions,  1660-1665 

notes  on  statutes,  293-305 

Liquors, 

bonds  of  dealers,  liability,  notes,       7288 

cities,    license,    control,  cl.    40,    3477 

druggists,    sales,    penalty,    note,        7283j 

license  to  sell,  when  required,  note,  7276 

notice  of  application,  notes,  7278 

appeal  from  order,  eflfect,  note,  7279 

rooms,  location,  arrangement,  notes, 

7283c,   7283d 

remonstrance,  filing,  7283i 

against   individuals,   form,  72831 

against  all  licenses,  form,  7283i 

signing  remonstrances,  notes, 

7278,  72831 

Live  Stock, 

feeding,  lien,  note,  7254 

Loan  Companies, 

capital  stock,  reducing^  5002a 

action  legalized,  5002b 

Lodges,  Societies, 

beneficiary    societies,    note,  5050 

definition  of,  5050a 

attachment,   taxation,  5050m 

masonic  building  societies,  5047r-5047al 

Lynching, 

accessory   after   fact,  2086 

definition,    penalty,  2085 

military  force  called,  2090 

prosecution  for,  2087 

sheriff,   removal,  2088 

aid  for,  2089 
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Machinery, 

factories,    cleaning,    notes,  7087i 

vessels,  inspecting  machinery,  8703n-8703s 

Madison  County, 

circuit  court,  terms,  p.  96,  1394 

legislature,  members  of,  6682,  6683 

Mandamns, 

notes    on    statutes,  1181-1185 

Mannf actnring  Companies, 

articles  of  association,  contents,  5051 

purposes    of    association,  5051 

articles  legalized,  5051 

capital  stock,  payment,  note,  5058 

increasing  capital,  5058a 
payment    for    stock,    note,  5060 

preferred  stock,  6066 

amount,  priority,  5067 

of  gas  and  oil  companies,  5102 

eonsolidjation  of  companies,  5080a 

conditions    imposed,  5080b 
corporate  name,  powers,  liabilities, 

5080c 
bonds,   interest,   stock,  exception, 

5080d 

directors,   election,   note,  5054 

election  of,  time  for,  5058b 

vacancy,    filling   of,  5058c 

dissolution  of  corporation,  5052a 

notice,  winding  up  business,  5052b 

continuance  of  powers,  5062c 

powers  terminated,  5062d 

gas   and   oil    companies,  5102 

capital  stock  limited,  5102 

powers  of,   note,  5103 

officers,  election,  note,  5055 

liability  of,  notes,  5073,  5076 

oil  companies,  stock  limited,  5102 

powers,  note  5103 

preferred   stock,   issuing,  5066 

amount,  priority,  5067 

reports  of  conditions,  note,  5071 

stockholders,  liability,   note,  6077 

Maps, 

cities,    additions,    maps    and    plata, 

3721-3723 
mines,    maps    of,  7430 

towns,  maps  of  additions,  3721,  3722 


Marion  County, 

circuit  court,  terms, 
legislature,  members  of, 


p.   96,    1394 
6682,  6683 


Market  Houses, 

cities,  location  of,  cl.  20,  51,  3477 

towns,    location,    regulation,    cl.  8,  3797 

Marriage, 

bastardy,  marriage  to  escape,  notes,  72Wi 

circuit  court,  hearing  application,  7292d 

clerk,  duty  of  on  refusing  license,  7293d 

illegal    license,    penalty,  7292h 

license,  application  for,  7292i 

contents  of  application,  7292i 

forms    for    application,   board  of 

health  Ifm 

persons  not  to  be  licensed,  7292e 

refusal,  certified   to  court,  729M 

hearing   by    court,    order,  7292d 

false  statement,  ]>enalty,  729Sf 

marriage  out  of  state,  when  void,  7292« 

solemnizing  imlawfully,  penalty,  7292g 

Married  Women, 

earnings    of,    note,  6975 

insane,   conveyance  of   land,  3388a 
lands  of,  conveyance,   notes,      3364,  6961 

loans   to,    statement,    esto|^l,  6964a 

support,  suit  for,  notes,  6977 

surety,  obligations,   notes,  6964 

torts  of,  liability,  note  6966 

Marshal, 

city,  appointment, 

duties    and   powers, 
towns,  appointment,        3784, 

bond  of, 

powers  and  fees, 

deputies,  powers, 

compensation    of, 

duties  assigned  to, 


cl.  7, 

3504 

3594 

d.   10. 

3797 

3789 

3794 

3795 

3796 

cl.   10, 

3797 

p.  96, 

IS94 

6682,6683 

p.  96, 

1394 

6682.6683 

Marshall  County, 

circuit  court,  terms, 
legislature,  members  of, 

Martin  County, 

circuit  courtj  terms, 
legislature,  members  of« 

Masonic  Lodges, 

building,  association  for,  6047r 

corporate   powers,  5047i 

property,  acquiring,  conveying.  5047t 
directors,    president,    stockholders. 

5047a 
secretary,  treasurer,  bond,  5047t 

capital  stock,  5047w 

transfer  of  stock,  5047x 

payments  for  stock,  5047t 

borrowing    money,    bonds,  5047i 

legalizing  clause,  5047il 
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Blaster  Commiscdoner, 

chancery,  powers  of  master, 
estates,  duties  as  to, 
poiwers   and   duties   defined, 

Matron,  Police, 

appointment,  duties,  salary. 

Mayor, 


1468 
1468 
1468 


3599 


acting  mayor,  who  is. 

3469 

bonds,  approval, 

3468 

signing  city. 

ol.  8, 

3504 

contracts,  signing  of, 

cl.  8, 

3504 

coimcil,  presiding  over. 

3473 

information    to. 

cl.    2, 

3504 

message  to. 

cl.  3, 

3504 

special   meetings,  calling, 

cl.  4, 

3504 

deeds,  signing  of. 

cl.   8, 

3504 

departments,  appoints,  heads. 

cl.  7, 

3504 

removing  heads. 

cl.  7, 

3504 

consultation  with, 

cl.  10, 

3504 

examinations. 

cl.  11, 

3504 

duties  of  generally. 

3504 

election  and   term. 

3467 

eligibility  of. 

3467 

executive  and  administrative 

duties, 

cl.  3. 

3504 

information  to  council. 

cl.  2, 

3504 

judge,  city,  acting  as, 
laws,  ordinances,  enforcing. 

3467 

cl.   1, 

3504 

licenses,  signing,  revocation. 

cl.  8, 

3504 

marshal,  appointment. 

cl.  7, 

3504 

messages  to  council. 

cl.  3, 

3504 

oath  of  mayor. 

3468 

officers,  filling  vacancies,      3469,  cl.  6 

3504 

suspension  of. 

cl.  11, 

3512 

ordinances,  approval,   veto. 

cl.   9, 

3504 

enforcing, 

cl.  1, 

3504 

salary   of  mayor. 

3504 

street  commissioner,  appointment, 

cl.    7. 

3504 

Tacancies,  filling  of,            3469,  cl.  6, 

3504 

vacancy,  who  acts  as  mayor, 

3469 

Medicine, 

board  of  examination,  ne^^  member,  7321a 
governor  to  appoint,  732111 

osteopathist  may  be  appointed,  7321a 
license,  duties  and  power  of  board,  notes, 

7319 
revocation  of  license,   note,  7322 

practice  of  medicine,  charge  of,  notes, 

7323c 
veterinary  medicine  or  surgery,  7323f 

board,  appointment,  terms,  removal, 

7323g 
license,  examination,  fee,  7323h 

present  practitioners,  fee,  7323i 

diploma,  examination  fee,  7323j 


Medicine, 

veterinary  surgery,  appeal  by  appli- 
cant, 7323J 
meetings  of  board,                        7323k 
powers,  duties,   pay,                     7323k 
record,  schedule  of  requirements, 

73231 
rules,  reciprocal  obligations,  73231 
hearing  of  applications,  powers, 

7323al 
refusal  to  grant,  appeal,  7 323b  1 

display  of  license,  failure,  penalty, 

7323cl 
practice   defined,  7323dl 

right  to  title,  penalty,  7323el 

prescription   work,  7323fl 

jury  duty,  exemption,  7323gl 

practicing  without  license,  penalty, 

7323b 1 
reports  to  governor,  7323il 


Merchants, 

sale  of  goods  in  bulk, 
taxation  of  transient, 

Metropolitan  Police, 

boards  of,  powers, 

Miami  County, 

circuit  court,  terms, 
legislature,    members    of. 

Mileage, 

sheriff,    mileage    allowed. 


6637a 
8441 


3582 


p.  96,  1394 
6682,    6683 


6528 


Militia, 

active,  what  composes,  7329 

organized  force,  limit  of,  7329 

adjutant-general,  .appointment  of,  7341 
salary  of,                                        7424o 

aides  de  camp,  appointment,      7341,  7342 

expiration   of   commissions,  7368 

arms,   requisition   for,  7352 

battalion,  what  constitutes,  7339 

modifications    by   governor,  7339 

staff,  of  what  consists,  7344 

battery  of  field  artillery,  what  is,  7337 

officers,  selection,  7337 

cavalry,  troop,  of  what  composed  7337 

officers,  selection  7337 

squadron  of,  7344 

colonels,  appointment,  7343 

commissions  to  officers,                7336,  7346 

company,  what  to  compose,  7336 

officers,  election,  7336 

definition  of,  7375 

compensation  of  militia,  7382 

of  courts-martial  officers,  7408 
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'^courts-martial,  pay  of  members,  7408 

witnesses,  attendance,  pay,  7408 

drill  nights,  appointment,  7364a 

pay  for  attendance,  7364a 

encampments,    ordering   of,  7383 

engineers,  company,  how  composed,      7336 

battalion  of,  7344 

fee  of  witnesses  before  courts-martial, 

7408 

governor,   active   militia,   officers,       7329 

general  powers  of,  7334 

prescribes  uniforms,  7334 

commissions    offioern,  7336,    7346 

officers  appointed  by  7341,  7343 

staff,    appointment,  7342 

commander  in  chief,  7346 

hospital  corps,  how  composed,  7337 

increase  by  governor,  7337 

interference    with,    penalty,  73pl 

depriving  member  of  employment, 

7301 
judge-advocate,  record  kept  by,  7408 

summoning  witnesses,  7408 

pay  for  attending  courts-martial,  7408 
jury  duty,  exemption,  7330 

lieutenant  colond,  appointment,  7343 

majors,  appointment,  7343 

general,  appointment,  7342 

powers    of    major    general,  7349 

members,  discriminations  against,  pen- 
alty, 7391 
military  secretary,  appointment,  7341 
molesting,  depriving  of  employment,  pen- 
alty,                                                     7391 
musicians,  selection,  control,  7366 
national  guard,  division  of  active,      7329 
officers   appointed   by   governor,  7329 
of  company,  selection,                    7336 
commisAions  of,                      7336,  7346 
appointed  by  governor,                 7341 
qualifications  of,                               7346 
dismissal  from  service,                7424g 
pay  for  attending  drills  and  target 
practice,                                               7364a 
of    militia,                                         7382 
of   members   of   courts-martial,     7408 
quartermaster-general,  appointment,   7341 
regimental  staff,  of  what  consists,     7344 
non-commissioned   staff,                  7345 
retired    list,    privileges,  7393 
duties  assigned  to,  7393 
pay,  when  may  receive,  7393 
salary  of  adjutant-general,                 7424o 
signal   corps,  of  what   consists,  7337 
staff  officers,  appointment,  7342 
of  battalion,                                     7344 
of   regiment,                          7344,   7345 
target   practice,   days   for,                  7364a 
pay   for   attendance,                     7364a 


nmtia, 

uniforms,  governor  prescribes,  7334 

allowance  for,  7334 

material  and  style  of,  7334 

witnesses  before  courts-martial,  7406 

attendance  and   fees,  7408 

Mines, 

abandoned  mine,  map  of,  7430 

fencing  mine,  7436 
workings,  approaching,  precautions, 

7442 

accidents,  notice  to  inspector,  7440 

investigations  of,  7440 

witnesses  and  expenses,  7440 

injuries,  provisions  for  relief,  7441 

adjacent  land  owners,  rights  of,  7457 
examinations,  refusal,  forfeiture, 

7457-7459 

airways,  provisions  for,  7439 

blackboard  for  registering  timber,  7443 

blasting,  regulations  as  to,  7445 

boss,   mining,   ventilation,    duties,  7439 

record  and   reports,  7439 

examination    of   mines,  7440 

duty   as   to   unsafe   mines,  7440 

boys,    employing    in    mines,  7452 

brakes  on  hoisting  apparatus,  7433 

cages,  hoisting  apparatus,  7432 

examination  daily,  7432 

safety  catches  on,  7432 

riding  on,  when  prohibited,  7432 

covering  for,  7432 

competent  persons  to  manage,  74^ 

check-weighman    examines   scales,  7437 

weighing  coal,  7437 

miners  selecting,  7447 

conversation  tubes  supplied,  7435 

coroner,  investigating  a<^cidents,  7440 

death  by  accident,  notice  to  inspector,  7440 

action  for,  who  may  sue,  74§5 

definition  of  mine  and  operator,  7429 

employes  must  be  competent,  7438 

examinations,  certificates,     7449,  7450 

age  of  employes,  7452 

females  not  employed,  7452 

injuries  to,  liability,  7455 

engineer,  competent  employed,  7438 

entrance,  fencing  of,  7435 

explosives,  use,  regulations,  7445 

fenuiles  not  employed,  7452 

fencing   entrance,  7435 

fire   boss,   examinations   by,  7435 

gas  in  abandoned  workings,  precautions. 

7442 

hoisting  apparatus,  equipment,  7432 

brakes,  7433 

indicator  on,  7434 

indicator  on  hoisting  apparatus,  7434 

injuries,  provisions  for  relief,  7441 
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KQnes, 

injuries  to  persons,  liability,  7455 

injuring  appliances  or  machinery,       7444 
inspector,   appointment,   salary,  7448 

assistants,  appointment,  salaries,  7448 
bonds  and  oaths,  7448 

office  provided  for,  7430 

duties  of  generally  defined,  7448 

examinations,  when  and  where  held, 

7449 

notice  given  of,  7449 

certificates,  issuing  of,         7449,  7450 

maps,  when  required  made,  7430 

filed  with  and  care  of,  7430 

scales,   duty  as  to,  7437 

accidents,   investigation,  7440 

reports  made  to,  7451 

lamps  and  lights,  7435 

safety  lamps  supplied,  7435 

ownership  and  care,  7435 

oil,  character  used,  7446 

lands  adjoining,  rights  of  owners,        7457 

examinations,   refusal,   forfeiture, 

7457-7459 

lien  for  making  maps,  7430 

for  wages,  7454 

for  royalty,  7454 

priority  of  liens,  7454 

notice  of,  recording,  7454 

suits   to   enforce,    limitation,       7454 

lights  in  mines,  7435 

machinery,  competent  persons  to  man 


age, 

7438 

injuring  or  interference. 

7444 

maps  of  mines  to  be  made. 

7430 

contents  of  maps. 

7430 

extension   annually, 

7430 

kept  in  office  of  inspector. 

7430 

expenses,    payment, 

7430 

engineer  appointed  to  make. 

7430 

lien  for  making, 

7430 

abandoned   mine,    map, 

7430 

filed  with  county  recorder, 

7430 

evidence,  use  a«, 

7430 

preservation  of  maps. 

7430 

"mine"  defined. 

7429 

mining  boss,   selection,   qualifications. 

7439 

ventilation,  duties. 

7439 

examination  of  mines. 

7440 

unsafe  mine,  report,  duty, 

7440 

minors,  employment, 

7452 

notice  to  inspector  of  accidents. 

7440 

office  for  inspector, 

7430 

oil,  character  of  used,  testing. 

7446 

"operator"  defined, 

7429 

outlets,    regulations    as    to. 

7431 

stairways,   escapes. 

7431 

penalties  for  violations, 

7456 

powder,  use,  regulations. 

7445 

props,  tin^r  supplied   for. 

7443 

Blines, 

reports  to  inspector,  7451 

salaries  of  inspector  and  assistants,  7448 

scales,  providing,  weights,  7437 

daily  examination,  7437 

examination,  right  to,  7437 

shafts,  protection  of  entrance,  7435 

traveling  ways   at  bottom,  7441 

shooting,  regulations  as  to,  7445 

signals,    code    adopted,  7435 

speaking  tubes  provided,  7435 

timber,  supply  of  kept,  7443 

blackboard,  sizes  noted  on,  7443 

registering  timber  needed,  7443 

tools,  provisions  as  to,  7445 

travding  way  from  shafts,  7441 

places  of  refuge  provided,  7441 

unsafe,  duty  of  mine  boss,  7440 

ventilation  of  mines,  7439 

air,  amoimt  furnished,  forcing,  7439 

mine    boss,    duties,  7439 

wages,  check  for  payable  in  goods,  7453 

rights    and    liabilities,  7453 

liens  for  wages.  7454 

notice  of,  recording,  7454 

suits  to  enforce,  limitation,  7454 

water,  disposal  of,  7431 

in  abandoned  workings,  7442 

weighman  examines  scales,  7437 

weighing  coal,  7437 

miners    selecting,  7447 

women  not  employed,  7452 

workmen,  number  in  mine,  7431 

Mine  Inspector, 

appointment   and    salary,  7448 

assistants,   appointment,   salaries,  7448 

bonds  and  oaths,  7448 

office    provided    for,  7430 

general  duties  defined,  7448 

examinations,  when  and  where  held,  7449 

notice  given  of,  7449 

certificates,  issuing  of,  7449,  7450 

maps,  when  required  made,  7430 

filed  with  and  care  of,  7430 

scales,  duty  as  to,  7437 

accidents,   investigating,  7440 

reports  made  to,  7451 

Minors, 

billiard  rooms,  allowing  in,  2211 

cigarettes,  furnishing  to,  2215 
crimes,  conviction,  parole,  imprisonment, 

1911,  1843 

dance  halls,  congregating  at,  2223 

gaming,  inducing,  2203 

permitting,  2210 
junk,  purchase  from,  7237n 
land,   appropriation,   acquiring  title,   893 

liquors,  sale  or  gift  to,  2221 

misrepresenting  age,  2222 
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Minors, 

mines,  emplojing  in, 
tobacco,  fumishbig  to, 
weapons,  furnishing  to. 

Mob, 

lynching   by,   definition, 
sheriff,    duty   as   to, 

Money, 

deposit  as  surety, 

Monroe  County, 

circuit  court,  terms, 
legislature,  members  of 

Montgomery    County, 

circuit  court,  terms, 
legislature,  members  of. 


7452 

2213,  2214 

2095 


2085 
2086-2090 


1306a 


p.  96,  1394 
6682,  6683 


p.  96,  1394 
6682,  6683 


Monument, 

graves,   defacing,   removal,   penalty,   2060 


Morgan  County, 

circuit  court,  terms, 
legislature,  members  of, 

Mortgages, 

assignment,   notes, 
foreclosure,  notee, 
goods,   removal,  penalty, 
notes  on  statutes, 
satisfaction,  notes. 


p.  96,   1394 
6682,  6683 


1107,   1107a 

1109 

2051 

1105-1109 

1105 


Motions, 

record,  when  part  of,  641c 

writing,   when   required,  641b 

Motor  Vehicles, 

definition   and   regulations,     8703a-8703m 
Vehicles,  see 

Municipal  Corporations, 

Cities,  see. 

Cities  and  Towns,  see. 

Towns,  see. 


Mutual  Insurance, 

insurance,   see. 


4894U,  4894y 


N 


Name, 

change    of,    publication,    proof,  1015 

criminal   actions,   name  of   accused, 

1820,  1821 
parks,  naming,  d.   31,   3477 

Natural  Gas, 

aband<med  wells,  {bugging,  7514a-7514f 

pipes  for  carrying,  7507 

plugging   wells,    notes,  7510-7512 

of  abandoned  wells,  7514a 

affidavit  as   to>  7514b 

fresh  water  kept  out  7514e 

penalties,  recovery,  7514d 

repealed  sections,  75l4e 

supervisor,  powers,  75l4f 

Negroes, 

marriage  with  whites,  penalty,  2322,  2323 


New  Trial, 

civil    actions,    notes, 
criminal  actions,  practice, 

Newton  County, 

circuit  court,  terms, 
legislature,  members  of. 

Noble  County, 

circuit  court,  terms, 
legislature,  members  of. 

Normal  School, 

taxes,   levy,   distribution. 


568-572 
192M923 


p.   97,    1394 
6682.  6683 


p.  97,  1394 
6682,  6683 


6166a 


Notary  Public, 

acknowledgment,  false  certificate,  2136 
blank,  signing  of,   penalty,  2299 

acting  after  term  expires,  penalty,  2138 
bank  officer  or  employe  acting,  penaltv, 

2134 
corporation  officer  acting,  penalty,  2134 
explaining  instrument,  failure,  poialfy, 

2137 
false  attestations  by,  penalty,  2135,  2136 
officer  acting  as,  penalty,  2134 

term,  acting  after  expiration,  penalty. 

2138 

Notes,  Promissory, 

attorney  fees,  promise  to  pay,  note,  7532 

grace,  days  of  abolished,  75}lb 

holidays  as  to  payment,  7531 

Saturdays,  half  holiday,  7531a 

falling  due  on,  payment,  7531b 
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Notes,  Promissory, 

indorser,  liability,  defense,  notes,  7518 
negotiable,  indorsement,  notes,  7515,  7520 
payment,  when  negotiable  due,  7531b 
Sundays,   holidays,   due   on,   payment, 

7531b 

Notices, 

buildings,   posting  on,   penalty,  2069 

county   officers,   publication,   duties, 

1302a,  1302b 
defacing  legal,  penalty,  2068 

highways,    location,    notice,  6726 

gravel  roads,  notice  of  petition, 

6771,  6789 

legal  notices,  publication,       1302a,   1302b 

removal,  defacing,  penalty,  2068 

name,  change  of,  publication,  1015 

officers,  duties  as  to  publication, 

1302a,   1302b 
posting  on  buildings,  penalty,  2069 

removing  legal,   penalty,  2068 

Nuisance, 

abating,  judgment  on   conviction,  1940 

cities,  powers  as  to,  cl.   7,   14,  3477 

public  nuisance,  2179 

definition  of,  2180 

stagnant  water,  2181 

dead  animals,  offensive  matter,  2182 

abating  on  conviction,  1940 

Nurses, 

act  not  to  apply,  when,  75321 
board  of  examination,  appointment, 

7532a 

qualifications  and  terms,  7532a 

meetings,    quorum,   officers, 

7532b,  7532d 

examination  of  applicants,  7532 

clerk  of  circuit  court  registers,  7532c 

evidence   by   applicant,  7532e 

fee  paid  by  applicant,  7532d 

when  registered  without  examina- 
tion, 7532f 
license,    revocation*  7532g 
meetings  of  board,                 7532b,  7532d 

notice  of,  7532d 

non-graduates,  registration,  7532f 

officers  of  board,  7532b 

penalties   for   violation,  7532j 

registered  nurse,  assuming  title,  7532h 

registration    without    examination,  7532f 

who  may  be  registered,  7632f 
salaries  of  members  of  board  and  sec- 
retory, 7532b 
secretory,  election  of,  7532b 

treasurer,  acts   as,  7532b 


Nurses, 

secretory,    record   of   proceedings,     7532b 
salary  and  expenses,  7532b 


Officers, 

bonds  of,  notes,  7543,  7549 

cities,  eligibility,  election,  3467,  3470,  3704 
removal  from  office,  3713 

oppression,    misconduct,   penalty, 

3715 
crimes,  acts  constituting,  2131-2174 

intoxication,  removal  for,  note,  8088 

oaths  of,  note,  7533 

office  at  wrong  place,  penalty,  2159 

removal   for  intoxication,   note,  8088 

reporte  by  to  governor,  7591a 

terms    of    certain    officers,    beginning, 

7574b 
usurpation,  penalty,  *  2156 

Official  Printing, 

commissioners  of  printing,  who  are,  7594 

duties  as  to  printing,  7594 

secretory  of  stote,  duties,  7616 

Official  Reports, 

appropriations,  reporto  by  institutions, 

7591a 


Ohio  County, 

circuit  court,  terms, 
legislature,  members  of, 

Ohio  River, 

criminal  jurisdiction, 


p.  97,  1394 
6682,  6683 


1648 


Oil  Wells, 

associations  to  drill  and  operate,  4593 

plugging  wells,  notes,  7510-7512 

abandoned   wells,   plugging, 

7514a-7514f 

Orange  County, 

circuit  court,  terms,  p.   97,   1394 

legislature,  members  of,  6682,  6683 

Ordinances, 

city,    passage,    provisions,  3472 

signing,  vetoing,  passage,    3476,  3504 
actions  on  allegations,  3652 

towns,  paasage,  cl.  20,  3797 

actions    on,   allegations,    proof, 

3801,  3802 
enforcing  judgment,  3801 
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Orphan  Asylums, 

allowance  to  by  counties,         4590a,  4696b 
scbools,  enumeration  of  inmates, 

5960a-6960e 


INDBX. 
{References  are  to  Sections,) 
Partnerships, 

dissolution,  insolvency  of  special  partner, 


Owen  County, 

circuit  court,  terms,  p.  97,  1394 

legislature,  members  of,  6683,  6684 


Pardons, 

board  of  pardons  created,  8108pl 

members,  appointment,  terms, 

8108ql 
oaths,  officers,  meetings,  8108rl 

duties  and  powers,  8108sl 

salaries  and  expenses,    '  8108tl 

clerk  of  boar.d,  salary,  8 108s  1 

salary  and  expenses  of  board,  8108tl 

of  clerk  of  board,  8 108s  1 


Park©  County, 

circuit  court,   terms, 
legislature,  members  of. 


p.   97,    1394 
6682,  6683 


Parks, 

abandoned    fair   grounds,   use   of, 

7906a-7906f 
Chautauqua  assemblies  using,  3743 

cities,  names  of  parks,  d.  31,  3477 

control  of  parks,  3564 

department   of   parks,  3565-3567 

duties  and  powers,  3568-3579 

locating,    taxation,    bonds,    3740-3742 
use  of  parks,  3743,  3744 

and  towns,  acquiring,  control, 

3740-3744 

libraries,  locating,  3744 

towns,  locating  and  control,  3740-3742 

purcha«e  and  improving,  cL   17,  3797 

use  of  parks,  3743,   3744 

Partition, 

notes  on  statutes,  1201-1222 

transcript  for   record,   purchaser,  note, 

7939 

Partition  Fences, 

cities,  regulations,  cl.  52,  3477 

notes  on  statutes,  6564 

Partnerships, 

accounting  by  partners,  8121b 

capital  stock,  withdrawal  of,      8116,  8121c 

increasing  stock,  8 12 Id 


812U 

general  partners,  number,  8110 

rights   and  liabilities,  8110 

accounting  by,  8121b 

insolvency   of   special    partner,  effect, 

81211 
profits,  division  of,  8121c 

sale  by  special  partner,  8121e 

special   partners,   rights,    liabilities, 

8110,  812h 

limitation  of  powers, 812h 

profits,  withdrawing  capital,      8121c 


sale  of  interest, 
insolvency  of,   effect, 

Party  Walls, 

cities  regulating. 


8121e 
8121! 


d.  52,  3477 


Pauper, 

bringing  into  state,  penalty, 
PooB,  see. 


2318 


d.  37,  3477 
8443 


d.  37,  3477 


Pawnbrokers, 

cities  regulating,  licensing, 
taxation,    assessment. 

Peddlers, 

cities,  taxation,  r^^ulation. 

Pensions, 

'extortion  from  pensioner,  penalty,     2161 
firemen's   pensions,  3606-3618 

policemen's  pensions,  3600-3605 

Perry  County, 

circuit  court,  terms,  p.  97,  1394 

legislature,  members  of,  6682,  6683 

Person, 

criminal  proceedings,  definition,  1986 

Personal  Property, 

joint  owners,  survivor,  rights,  notes,  8136 

ownership,  suspension,  nc^,  8133 

taxation,  assessment,  8418-S421 

blanks,    schedule,    form,        845S-8463 

Physicians, 

medicine,  license,  practice,  notes, 

7318-7323C 
prescribing  when  dmnk,  2008 

secret  prescripticms,  2000 
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Pictures, 

obscene,   penalty, 

Pike  County, 

circuit  oourtj  terms, 
legislature,  members  of« 

Pipe  Line  Company, 

taxation,  assessment. 


2107-2109 


p.  97,  1394 
6682,  6683 


8478a 


Plats, 

cities,  survey  and  plats,  approval, 

cl.  4.  3517 

of  cities  and  towns,  3721 

acknowledgment,  recording,  3721 

approval,  recording,  3722 

survey  and  plats,  3723 

Pleadings, 

civil  actions,  notes,  341-402 

motions   to   strike  out,                  641b 

criminal  actions,  1807-1843 

motions,   striking  out,  writing,           641b 


Police,  Metropolitan, 

^""Hwards  of,  powers. 

Policemen, 


3582 


cities,  appointment,   control,  duties, 

3582-3595 
pensions  for,  3600-3603 

streets,  duties  as  to,  3753 


Police  Judge, 

city  court,  see. 


3640-3651 


Police  Matron, 

appointment,    duties,    salary,  3599 

Policy, 

insurance,  life,  valuation,  4894u 

Insurance,  see. 

*Poor, 

cities,  department  of,  3506 

medical    aid,    appropriation,    note,    8166g 
soldiers,  burial  of,  notes,  8165J 


Porter  County, 

circuit  court,  terms, 
legislature,    members   of. 


p.  98,  1394 
6682,  6683 


Posey  County, 

circuit  court,  terms  of,  p.  98,  1394 

legislature,  members  of,  6682,  6683 

Practice,  Civil, 

appeal,  exceptions,  bills,  notes,       638-675 

weighing  evidence,  64  Ih 

bills  of  exception,   notes.  638-641 

extending  time  to  file,  641a 

evidence    in    bills,  641d-641f 

original  bill,  transcript,  641g 

change  of  venue,  notes,  416-419 

expenses  of  trial,  418 

judge,  special,  appointment,  419b-419e 

evidence  in  bills  of  exception,     641d-641f 

weighing  on  appeal,  641h 

judges,  special,  appointment,       419b-419e 

judgment,    notes   on,  577-633 

motions,  writing,    record,  641b,   641c 

new  trial,  notes,  568-672 

pleadings,    notes,  341-402 

process,  service  on  cities  and  towns,  3758 

special   judges,   appointment,       419b-419e 

summons,  service  on  cities  and  towns, 

3758 

trial    by    jury,    notes,  525-558 

by  court,  notes,  560 

venue  of  actions,  notes,  313,  314 

change  of  venue,  notes,  416-419 

expenses  of  trial  on  change,  418 

weighing  evidence  on   appeal,  64 Ih 

Practice,  Criminal, 

accessories,  trial  of,  1865-1867 

accused,  presence,  rights  of,  1863,  1864 

affidavit,  prosecutions  by,  1759,   1760 

appeal,  when  lies,  practice,  1966-1982 

arrest   and   bail,  1761-1806 

of  judgment,  causes,  1924,  1925 

bills  of  exception,  1927-1930 

continuance,   practice,  1859,    1862 

corporations,  prosecutions  against,  1983 
evidence,    ndes,   witnesses,  1874-1898 

exceptions,  taking,  bills,  1926-1930 

fugitives  from  justice,  practice,  1666-1683 
grand   jury,    organization,    proceedings, 

1728-1750 
imprisonment,  place  of,  1985 

indictment,  finding,  return,  1761-1758 
judgment,  rendition,  execution,  1931-1965 
jurisdiction,  place  of  trial,  1642-1659 

jury,    impaneling,  1868-1873c 

justices,  jurisdiction,  trials,  1703-1727 
laws  and  usages  governing,  1987 

limitation    of    actions^  1660-1665 

new  trial,  causes,  practice,  1921-1923 

person,   definition,  1986 

pleadings,  forms  and  rules,  1807-1843 

search  warrants,  issuing,  1697-1702 

surety   of   peace,   proceedings,     1684-1696 
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Practice,  Oriminal, 


{References  are  to  Sections.) 
Publication, 


trial,  court,  jury,  verdict,  1899-1920 

venue,  change,  proceedings,  1844-1858 

Criminal  Pbogedube,  see. 

Precincts, 

city  elections,  3706 

Printing,  Public, 

commissioners    of    printing,  7594 

duties  as  to  printing,  7594 

secretary  of  state,  duties,  7616 

Prisons, 

Indiana  boys*  school,  see,  8300-8326 

state  prison,  see,  8221-8253bl 

women's  prison  and  girls*  school,  see, 

8273-8298d 

Prisoners, 

convict  escaping,  penalty,  2148 

escape  of,  aiding,  2140-2144 

liquors,  furnishing  to,  2224 

Cbiional  Procedure,  see. 

Probate  Commissioner, 

assistants,   number,   pay,  2374c 

salary  of  commissioner,  2374b 

Process, 

cities  and  towns,  service,  3758 

civil    actions,   service,    notes,  316-322 

corporations,  criminal  process,  1766 

Promissory  Notes, 

attorney  fees,  promise  to  pay,  note,  7532 
grace,  days  of  abolished,  7531b 

holidays  as  te  payment,  7531 

Saturdays,   half   holiday,  7531a 

falling  due  on,  payment,  7531b 

indorser,  liability,  defense,  note,  7518 
negotiable,  indorsement,  notes,  7615,  7520 
payment,  when  negotiable  due,  7531b 
Sundays,   holidays,   due  on,   payment, 

7531b 

Prosecuting  Attorney, 

city  court,  prosecutes  in,  3648 

crimes,  investigating,  notes,  7811 

divorce,  defending,  1050a 

grand   jury,   duty  and   powers,  1750 

indictments,  signing,  1751 

Provoke, 

definition,    penalty,  2092 

jurisdiction  venue,  1644 


legal    notices,    publication,    1302a,     1302b 
name,  change,  puUication,  1015 

Public  Buildings, 

buildings,   see,  329Oa-3290v 

coliseums,  associations  te  build, 

4592a-4592e 


Public  Debt, 

sinking  fund,  transfer. 


S376a 


PubUc  Utilities, 

cities  and  tewns,  powers  concerning, 

3724-3739 


Pulaski  County, 

circuit  court,  terms, 
legislature,  members  of, 

Purdue  University, 

agriculture,  encouraging, 

annual    appropriation, 

expending  appropriation, 

advisory  conmiittee, 
taxes,  levy,  distribution, 

Putnam  County, 

circuit  court,  terms, 
legislature,  members  of, 

Q 
Quail, 

protection   of,  2245-2248 

Quarantine, 

cities,   regulations,  d.    17,   34T7 

health  board,  powers,  penalty,  6724c 


p.  98,   1394 
6682,  6683 


6173a 
6185a 
6185b 
6785e 
6166a 


p.  98,  1394 
6682.  6683 


Quartermaster-General, 

appointment    of, 

R 


7341 


Railroads, 

aiding  by  taxation,  petition,  note,  5340 
street  and  interurban  roads.       5340a 

order  for  election,  note,  5341 

tax  levy,  collection,  notes,  5351 

suspending  tax  collection,  note,  5369 

animals,    injury,    liability,    note,  5312 
actions    before    justices,    notes, 

5313.  5317 

carrying,  criminal  acts>       2235,  2236 
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Railroads, 

appropriating  land,   noteS;  5160 

baggage,  excess,  charges,  5190a 

penalty,  recovery,  6190b 

Canada  thistle,  cutting,  2308 

cars    and   engines,    equipment,  5185a 

brakes  on  engines  and  cars,  5185a 

couplers,  automatic,  5185b 

oars  of  connecting  roads,  5185c 

grab   irons«   hand   holds,  5185d 

penalties,   duty  of  prosecutor,    5l85e 

employes  assuming  risks,  5185f 

cities,  control,  regulating,        cl.  49,  3477 

lights  at  street  crossings,  cl.  49,  3477 

grades,    street    improvements, 

cl.  49.  3477 
bridges,  viaducts,  tunnels,  cl.  49,  3477 
elevating  tracks,  cities  of   100,000, 

3667-3675 
in   cities   of   43,000  to  49,000, 

36763703 
crossing   railroad   tracks,   notes,       5158a 
of   highways,    notes,  5172a 

interurban   railways  crossing, 

5464a-5464e 
street. railroads  crossing  tracks, 

5464a-5464d 

duties  at  crossings,  2352-2355 

signals  at  crossings,  2357 

disinfecting   cars^  6724j 

electric   railways,   operating,  5153a 

privileges,   obligations,  5153b 

hauling  freight  by  steam,  5153c 

employes,  risks  assumed.  5185f 

hours  for  service,  2358,  5185g 

injuries,  liability,  5185h 

violation,  penalty,  5185i 

service,   hours   for,   penalty, 

2358,  5185i 

fences,    building,    notes,  5324 

franchises,  surrendering  ,note,  5134 

game,  carrying  illegally,  penalty,       2261 

general    powers,    notes,  5153 

highway,  locating  on  old  route,  5171 

crossings,   notes,  5172a 

obstructing  with  cars,   penalty,   2350 

interurban  railways,  operating,  5153a 

privileges  and  obligations,  5153b 

hauling  freight  by  steam,  5153c 

aiding  by  taxation,  5340a 

maps  of  route,  5171 

passenger  cars,  tools,  locking,      2351,  2356 

route,  altering,  maps,  5171 

highways  on  old  route,  5171 

sale  of  road,  incorporation,  lease,  note, 

6209 

street  crossings,  note,  5172a 

tax  to  aid  building,  petition,  note,     5340 

street  and  interurban  roads,       5340a 

order  for  election,  note,  5341 


Railroads, 

tax  to  aid,  levy,  collection,  note,  5351 

suspending    tax    collection,  5369 

trains,  equipment  of,  5185a-6185f 

noting  arrival,  penalty,  5187 

penalties,  limitation,  6187 

Railroad  Cpmmissioii, 

action,  right  of  not  released,  5405 w 

appeal  to  appellate  court,  5405f 

transcript  of   proceedings,  6406f 
jurisdiction  and  power  of  court,  5405f 

suspension  on  appeal,  bond,  5405g 
charges  during  appeal,  certificate, 

6405g 
burden  of  proof,  5405h 
appropriation  for  use,  5405y 
authority  and  powers,  5406c 
freight  and  passenger  tariffs,  5405c 
sidings  and  connections,  5405c 
crossings  of  railroads,  5405c 
extortion  and  discrimination,  5405c 
classification  of  freight,  5405c 
joint  rates,  connecting  lines,  5405c 
changing  or  abolishing  classifica- 
tions, 5405c 
complaints,  rules  of  procedure,  5405c 
transporting  cars,  charges,  5405c 
storing  and  handling  freight,  5405c 
passengers,  transportation,  rates, 

5405c 

rates,  power  over,  5405c 

complaint  to  authorize  action,  5405c 

action  not  controverted,  when,  5405e 

orders  in  force,  5405g 

appeal,   suspension,  5405g 

bill  of  lading,  contents,  54051 

books,  examination,  authority,  5405J 

refusal,  penalty,  5405 j 

clerk  of  commission,  salary,  5405b 

commissioners,  appointment,  5405a  ' 

qualifications,   politics,  5405a 

removal  of,  5405a 

terms,  salaries,  5405a 

I  oaths  and  bonds,  5405a 

free  transportation,  penalty,  5405a 

I  perquisites,  emoluments,  5405a 

meeting,   organization,  5405b 

chairman,  secretary,  5405b 

quorum,  5405b 

salary  of  secretary,  5405b 

clerk,  salary,  5405b 

rules  for  government,  5405b 

seal,  description,  5405b 

office  and  supplies,  5405b 

sessions,  where  held,  5405b 

enforcement  of  laws,  5405u 

court,  petition  to,  powers,  6405f 

damages,  civil  action,  5405q 

defects  in  roads,  recommendations,  6405x 

definition  of  terms,  6405v 
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Railroad  Commission, 


depositions,   taking  of,  5405m 

discrimination,   what   is,  6405o 

evidence,  witnesses,  5405m 

depositions,  taking,  5406m 

aa  to  rates,  certified  copies,  5405t 
examination   of  books  and  officers,  5405j 

refusal,  penalty,  5405J 
express  companies  included  in  act,  5405v 

false    billing,    penalty,  54050 

bearings,  notice  of,  .  5405d 

rules  to  govern,  5405d 

oaths  to  witnesses^  5405d 

information,    demand    for,  5405k 

failure,   penalty,  5405k 

mterrogatories,  submission,  54051 

blank  forms  for,  54051 

refusal    to   answer,   penalty,  54051 
interstate  commerce,  excessive  rates,  54051 
powers  and  duty  of  commission,  54051 

officers,   examination,    power,  5405j 

refusal,  penalty,  5405J 

penalties,   recovery  by  state,  5405r 

recovery   of   penalties,  5405s 

railroad,  what  included  in  term,  5405v 

rates,  revision  of,  5405d 

notice  to  company,  5405d 

rules    for   hearing,  5405d 

oaths  to  witnesses,  5405d 

order    furnished    railroad,  54051 

posting,   inspection,  5405i 

charging   excessive,    penalty,  5405n 

evidence,  certified  copies,  5405t 

rebates,  granting,  penalty,  5405p 

reports  to  governor,  5405I 

as  to  defects  in  roads,  5405x 

salary  of  commissioners,  5405b 

of  secretary,  5405b 

o^  clerk,  5406b 

secretary,  appointment,  salary,  5405b 

^street   railroads,   how  affected,  5405v 

witnesses,  oaths  to,  5405d 

summoning  of,  5405m 

^ee«  of>  5405m 

attachment  for,  5405m 

evidence  not  used   against,  5405m 

Randolph  County, 

circuit  court,  terms,  p.  98,   1394 

legislature,  members  of,  6682,  6683 

Real  Estate, 

associations  to  buy  and  sell,  4593 

cities,  sale  and  conveyance,      cl  50,  3477 

highways,   land   used,   taxation,  6762 
insurance   companies   holding, 

4914tl,   4914ul 

public,  purchase,  taxation,  8446 

railroad,    land    used,    taxation,  6762 

taxation  of  lands,  8611 
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Receiver, 


insurance,  insolvency,  appointing, 

4894y,   49l4kl 


notes   on   statutes, 

Recorder  of  County, 

entry  book,  entries  on, 
pena%  for  failure, 
limitation   of   action,    note, 
recording,  indexing,  note, 
term,  banning  of, 

Recording, 

mistake,  limitation,  note. 

Records, 

destruction,  titles  legalized, 
larceny  of  public, 

Ref ormatoiy,  Indiana, 

Pbisoks,  see. 

Religious  Societies, 

colleges,  directors,  religious  belief. 


1236-1245 


»)06a 

800ft 

8007 

8007 

7574b 


8007 


3374b 
2029,  2030 


4609* 


Repairs, 

drains,   public,  5531 

highways,  general,  6830-6862 

gravel   roads,  6824-6829 

Repealed  Laws, 

agriculture,  state  board,  sections, 

2796-2798,  R.  S.  1901.  AcU  1905,  p.  17 
buildings,  sections  3290a-3290g,  R.   S. 

1901.  Acts  1903,  p.  410 
aliens,  holding  and  conveying  lands,  3333d 
assessment  of  damages,  904 

cities,  laws  governing,  330? 

damages,  assessment,  904 

drainage  laws,  5^35 

eminent    domain,    proceedings,  904 

elections,  criminal  offenses,  2281 

gas,  natural,  section  7508,  R  S.   1901. 

Acts  1903,  p.  no 

library,  state,  77m 

towns,    laws   governing,  sgOT 


Replevin* 

justice,  action  without  bond, 

judgment    rendered^ 
notes  on  statutes. 

Reporter,  Shorthand, 

notes   on   statutes. 


1615a 

1615a 

1286,   1290 


1475-1477 
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Reporter,  Supreme  Court, 

salary  of  reporter, 

Reports, 

librarian,  state,  reports, 
official  reports  to  governor. 

Representatives, 

apportionment  amcmg  counties, 
number  of, 

Restraining  Order, 

issuing  of,  note. 
Riot, 

definition,  penalty, 

riotous  con&pira<gr,   penalty, 

Ripley  County, 

circuit  court,  terms,  p.  98,  1394 

legislature,  members  of,  •  6682,  6683 

Rivers, 

navigable,  county  board  declaring, 

6749,   6750 
obstructions,  removal,  6751-6766 

landowners  and  surveyor  removing, 

8407e.8407h 
Ohio,  jurisdicticm  over,  1648 

Wabash,  jurisdiction  over,  1648 

Roads, 


6417 


7713 
7691a 


6683 
6681 


1164 


2083 
2084 


HiOHWATS,  see. 

Rush  County, 

legislature,  members  of, 
circuit  court,  terms, 


6682,  6683 
p.   98,   1394 


Sailors, 


SoLDDCBS,  see. 
SoiJ>iEB8'  HoMB,  see. 


Salaries, 

cities,  fixing  salaries  of  officers,  cl.  2,  3477 

mayor,  3504 

controller,  3611 

city   attorney,  3514 

members  board  of  works,  3616 

city  engineer,  3616 

members  board  of  safety,  3582 

city  judge,         '  3646 

governor,   salary  of,  6405 


Salaries, 

judges  of  supreme  and  appellate  courts, 

6417 

juvenile  court,  143^ 

justices  of  peace,  salaries,  1484b,  1641 

reporter  of  supreme  court,  6417 


7283i 


3638 


Saloons, 

license,  remonstrance. 

Sanitarian, 

cities,   appointment, 
sanitary  officers. 

Schools,  Common, 

appeal,  teachers,  grading,  6837d 

orphans'  home,  transfer,  •5960c 

from  township  trustees,  notes,    6028 

apportionment  of  school  funds,  5961a 

payment  to  counties,  note,  6970 

auditor   of   county,   apportionment, 

note,  5973 

assessments  for  public  improvements, 

6916q,  6030a 

payment  of  assessments,  6030b 

bondB  by  cities  and  towns,  6916v 

tax  to  pay  bands,  6916w 

trustees,  bonds,  5916x 

redeeming  bonds,  6916y 

cities  and  towns,  notes,       6976-6978 

books,  reading  primer,  6863a 

price  to  pupils,  6863b 

laws  applicahle,  6863c 

cities,  optional  use,  6863d 

revisions,   limitation,  6894 

branches   taught,   notes,  6984 

cities,  superintendent,  grading  teachers, 

6837b-6837d 
primers,   use  optional,  6863d 

trustees,  election  of,  6916 

terms  of  trustees,  6916 

organization,  officers,  6916 

oaths  and  bonds,  6915 

treasurer,  bond,  6916 

compensation  of  trustees,  6916 

excepticms  from   act,  6916a 

of  30,000  to  36,500,  5916e-6915r 

trustees,  duties  and  powers, 

6916f-6916r 

manual  training  schools,  6916s 

instructors,  rules,  6016t 

taxes,  levy,  6916u 

bonds,  issue  of,  6915v 

tax  to  pay  bonds,  6916w 

trustees,  bonds,  5916x 

redeeming  bonds,  5916y 

of  100,000,  commissioners,  election, 

3666 
control  of  schools,  3666-3663 
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Schools,  Oominoii, 

commissioners  in  cities  of   100,000,  3656 

organization,  officers,  salaries,       3657 

auditor,  assistants,  reports,  3658 

buildings  and  repairs,  3659 

taxes,  leTy,  3660 

debts,  limit,  3661 

bonds,   issue,  sale,  3662 

property  sales  legalized,  3663 

names  on  voting  madiines,  6330b 

compulsory  attendance,  notes,  6033a,  6033b* 

donations  for  high  schools,  6187 

enumeration  of  pupils,  note,  5958 

transfer    of    pupils,    note,  5959a 

orphan  homes,  enumerating  children, 

5960a-5960e 

fund,  loaning,  amount,  5796c 

insurance  on  buildings,  5796c 

expense  of  making  loan,  5810a 

repeal  of  order,  5810b 

a{>propriations  by  council,  5810c 

sales  legalized,  5822d 

high  schools,  donations  for,  6187 

improvements,  public,  liens,      5915q,  6030a 

payment  of  assessments,  6030b 

library  commission,  office,  6024b 

traveling    libraries,    control,  6024b 

duties  and  powers,  6024b 

employes,  duties,  6024b 

report  to  governor,  6024b 

appropriation  for  books,  6024c 

manual    training    schools,  5915s 

instructors,  rules,  5916t 

taxes,   levy,  5915u 

orphan   homes,   enumerating  children, 

5690a 
children  attending  school,  payment, 

5960b-5960e 

school    houses,   removal,   location,   note, 

5920c 
abandonment,  note,  5920f 

conveyance  to  township,  5996a 

annexed  territory,  title,  note,  6997 
unpaid  purchase  money,  note,  5997a 
joint  districts,  houses,  6001a 

street  improvements,  liability, 

5915q,   6030a 
payment  of  assessments,  6030b 

superintendent,   state,  grading  licenses, 

5837a 
appeals  by  teachers  as  to  grading, 

6837d 

superintendent,  county,  visiting  teachers, 

^                                '  5837b 

grading  of  success,  5837b 

statement  to  teachers,  5837c 

unfair  grading,  appeal,  5837d 

eligibility  of  superintendent,  5902a 

pay  of  superintendent,  5906i 


Schools,  Common, 

taxes  for  manual  training  schoc^s,  5915« 
state  levy,  5951 

apportionment  of  fund,  5951a 

distributing  fund,  5951b 

deficiency,  certificate  to  superintend 

dent,  5951e 

duty  of  superintendent  and  auditor, 

5951d 
uses  of  fimd,  5951c 

liabiUty  for  fund,  59511 

appropriation,  595  Ig 

special   school    tax,  5953 

local   tuition   tax,  5955 

bonds,  tax  to  pay,  5915w 

cities  of  100,000,  levy,  limit,  3660 

teachers,  grading  success  of,  5837a-5837d 
license,  wages,  injunction,  note,  5903 
employment,  dismissal,  notes,  5988 
contracts  in  writing,  notes,  5989ia 
wages  of  teachers,  59S9c 

payments  of  wages,  5989d,  5989e 

towns,  trustees,  election,  5915 

terms  of  trustees,  5915 

organization,   officers,  5915 

oaths  and  bonds,  5915 

treasurer,  bond,  5915 

compensation  of  trustees,  5915 

bonds,  issuing  of,  5915v-5915y 

trustees   in   cities  and   towns,  5915 

election  and  terms,  5915 

organization,   officers,  5915 

oaths  and  bonds,  5915 

treasurer,  bond,  5915 

compensation  of  trustees.  5915 

bonds  on  issue  and  sale  of  bonds, 

5915X 
duties,  notes,  5920 


School  Fond, 

loans,  amoimt,  limit,  5796c 

insurance  on  buildings,  5796c 

expense  of  making  loan,  5810a 

repeal  of  order,  5810b 

appropriation    by    council.  5810c 

School  Teachers, 

grading   success    of,  5937a-5937d 

license,   employment,   contracts, 

5903,    5988,    5989a 
questions,  sale,  penalty,  2178 

wages  and  payment,  5989c-5989e 


School  Trustees, 

election,  oath,  bonds,  duties, 
bonds,  issue,  sale. 


5915 
5915X 
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Scott  County, 

circuit  court  terms, 
legislature,  members  of, 

Seal, 

justices  to  procure  and  use. 

Search  Warrant, 

issuing  of,  practice, 
trade-mark,  bottles,  issuing, 


{References  are  to  Sections,) 

SherifT  of  County, 

fees  taxed  by. 


p.  98,  1394 
6682,  6683 


1488a 


1697-1702 
8680g 


Secretary  Board  of  Health, 

local  board,  duties  and  powers, 

6724a-67241 

Secretary  of  State, 

automobiles,   duties   concerning, 

8703a-8703m 
printing,  public,  duties,  7616 

statutes,   preparation   for   printing,     1716 

Senators, 

apportionment  of,  6682 

number  of,  6681 

Settlements, 

city  treasurer  with  controller,  d.  13,  3512 
treasurer,  county,  for  taxes,  8644 

Sewers, 

cities,  inspection,  cl.  27,  3477 

connections,  cl.  31,  3477 

regulation,  cl.  48,  3477 

appropriating  land,  jurisdiction,  3754 
contiguous  towns  and  cities,  con- 
structing, 3759,  3760 
construction,  costs,  assessments, 

3761-3766 
and  towns  connecting,  3798,  3799 

towns  and  cities  constructing,      3754-3766 

Shade  Trees, 

cities,  regulations  as  to,  3709 

injuries  to,  penalty,  2065 

towns,  regulations,  3709,  cl.  17,  3797 


Sheep, 

diseased  at  large,  penalty, 

Shelby  Connty, 

circuit  court,  terms, 
legislature,  members  of. 


2238 


p.  98,  1394 
6682,  6683 


reports  and  payment, 
judgment,  purchase,  note, 
lynching,  neglect,  removal, 

aid,  caiUng  for, 

military  to  aid, 
salary,  balance,  payment, 
term,  beginning  of. 

Sheriff's  Sales, 

execution,  sales,  notes. 

Short-hand  Reporter, 

evidence,  bill  of  exceptions,  note. 


6528 
6530 
7948 
2088 
2089 
2090 
6532a 
7574b 


691-782 


1476 


3532 

cl.  31,  3477 

cl.  31,  3477 

3756,  cl.  11,  3797 


Sidewalks, 

improvement,  costs, 
obstruction,  use, 
snow,  ice,  removal, 
vehicles  on, 

Sinking  Fnnd,. 

cities,  creation  and  control,  3482-3502 
state  fund,  transfer  to  general  fimd,  8376a 
towns,  tax  for  fund,  3806 

Sinking  Fund  Tax, 

cities,  levy  of  tax, 
towns,  levy  of  tax, 

Slanghter-HoBses, 

cities  regulaiting. 


3482,  3494 
3806 


cl.  10,  3477 


Societies, 

beneficiary,  contracts,  certificates,  note, 

5050 
definition  of,  funds,  6050a 

taxation,  attachment,  5050m 

masonic  building  societies,      5047r-5047al 


Soldiers, 

burial  of,  notes. 


8165J 


Soldiers'  Home, 

admissions  to,  8373jj,  8373 jjj 

widows  and  wives  admitted,      8373 jj 


war  nurses  admitted. 

Special  Statutes, 

list  of, 

Spencer  County, 

circuit  court,  terms, 
legislature,  members  of, 


8373jjj 
pp.  1032-1034 


p.  99,  1394 
6682,  6683 
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SprinkUng  Street!, 

cities,  regulations, 

el.  6,  3517,  3518,  3559,  3561 


Starke  Oonnty, 

drcnit  court,  terms, 
legislature,  members  of. 

State, 

esobeat  of  lands  to, 


{References  are  to  Sections,) 

State  Treasurer, 

Treasubeb,  State,  sec- 
State  Univendty, 

INDIAKA    UlOVKBSITY,    Bee. 

Statutes, 


p.  99,  1394 
6682,  6683 


3333c 


State  Board  of  Agriculture, 

AOBIOULTUBB,  See. 

state  Debt, 

sinking  fund,  transfer. 


8376a 


State  Librarian, 

library,  state,  see,  7703-7716e 

State  Printing, 

printing,  public,  see  7594,  7616 

State  Prison, 

dotbing  for  discharged  prisoners,        8235 
contra^  for  labor,  limit,  8221a 

abolished  in  reformatory,  8253t 

day's  labor,  hours  for,  8221a 

lands,  leasing  and  cultivation,  8221 

manner  of  cultivation,  8221 

managers  of  reformatory,  appointment, 

duties,  8253d-8253bl 

money  for  discharged  prisoners,  8236 

reformatory,  managers,  8253d 

board,  members,  appointment,    8253d 
politics  and  terms,  8253d 

pay  for  services,  8253d 

contracts  for  labor  prohibited,    8253t 
schools  for  inmates,  8253u 

trade  schools,  providing,  manage- 
ment, 8253u-8253bl 
schools  for  inmates,  -  8253u 
trades,  schools  to  teach,  8253u 
powers  of  managers,  8253y 
articles  manufactured,                  8253v 
school  supplies  not  made,             8253y 
sale  and  purchase  of  products,  8253w 
price  of  products,  fixing,              8253z 
catalogue  of  articles  produced,  8253y 
requisitions  by  officers,                 8253y 
money  to  put  act  into  effect,       8253z 
violations,  penalty,                       8253a  1 
prosecutor,  duty,                          8253bl 

State  Tax  Board, 

Taxation,  see. 


printing,  duties  of  secretary  of  state,  7616 
special,  list  of,  pp.  1032-1034 

Stenographers, 

evidence,  bill  of  exceptions,  note,         147» 

Steuben  County, 

circuit  court,  terms,  p.  99,  1394 

legislature,  members  of,  6682,  6^3 

Stockholders, 

manufacturing,  mining,  liability,  note, 

5077 


p.  99,  1394 
6682,  6^3 


St.  Joseph  County, 

circuit  court,  terms, 
legislature,  members  of. 

Stolen  Property, 

cities,  custody  and  disposal  of,  3597 

receiving,  penalfy,  2026,  2027 

state,  bringing  into,  ^)e5 

Streams, 

cities,  protection,  control,  cl.  48,  3477,  3754 
ferries  over,  cL  48,  3477 

drawbridges,  regulations,  penalties, 

2331-2334 

navigable,  county  board  declaring, 

6749,  6750 

obstructions,  removal,  6751-6755 

cleaning  by  landowners,  8407e 

surveyor,  duty  of,  8407f 

neglect  of  surveyor,  penalty,  8407g 
ditches  not  included,  8407h 

penalty  for  obstructing,  2330,  67^ 
polluting,  penalty,  2273 

Streets, 

cities,  use,  regulating,  cL  31,  347T 

riding  and  driving  on,  d.  31,  3477 
vehidhes,  use  on,  d.  31,  3477 

obstructions,  preventing,  removal, 

cl.  31,  3477,  3753,  3756 
naming  of,  cL  31,  3477 

speed  of  horses  and  cars,  <d.  31,  3477 
use,  granting,  condiUons,  3735-3799 
opening,  change,  vacaticm,  3753 
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Streets, 

cities,  improvement  of,       3531-3540,  3753 
police,  powers,  duties,  3753 

general  powers  over,  3754 

condemning  land  for,  3754 

^   cleaning  streets,  3755 

sprinkling  streets,  3559-3561 

sweeping  streets,  3559,  3560 

sidewalks,  vehicles  on,  3756 

school  proper^,  improvements,  liability, 
5915q,  6030a,  6030b 

street  railways  paving,  3737 

towns,  use,  granting,  conditions,  3735-3739 
opening,  change,  vacation,  improve- 
ment, 3753 
obstructions,  preventing,  removal, 

3753,  3756 
general  power  over,  3754 

condenming  land  for,  3754 

cleaning  streets,  3755 

vehicles  on  sidewalks,  3756 

free  use  of  streets,  ol.  6,  3797 

Street  Railways, 

cities  of  100,000,  note,  5458c 

control  by  cities,  cl.  49,  3477 

paving  streets,  3737 

consolidation,  merging  stock,  5468n 

crossing  steam  railroads,  5464a 

appropriation  instrument,  service, 

5464a 
hearing  by  court,  5464a 

damages,  assessment,  5464a 

payment,  entry,  constructicm,      5464a 
interlocking  switch,   construction, 

5464a 
failure  to  construct  switch,  for- 
feiture, 5464b 
over  or  under  railroad,  5464c 
rights  not  impaired,  5464d 
outside  of  cities  and  towns,  5464e 

directors,  election  of,  5457 

number  elected,  5457 

must  be  stockholder,  5457 

special  meeting  to  elect,  5457 

drinking  water,  5479b 

fencing  roads,  5479d' 

character  of  fence,  5479d 

failure,  damages,  liability,  5479d 

land  owner,  fencing,  costs,  5479e 

recovery  of  cost,  5479e 

repairs,  making  of,  5479f 

failure,  land  owner  making,       •  6479f 
animals,  injury,  railroads,  5479g 

private  crossings,  construction,  5479h 
gates  at  crossings,  54791 

interurban  roads  crossing  steam  roads, 

5464a-5464e 
powers  and  authority,  6468a 

acquiring  right  of  way,  5468a 


Street  Railways, 

interurban,  constructing  road,  5468a 

real  estate,  acquiring,  5468d 

appropriating  lands,  5468e 

toLX  to  aid  building,  5340a 

water    closets,  5479b,    5479c 

drinking  water,  5479b,  6479c 

lease  or  sale  of  property,  6458g 

manner  of  lease  or  sale,  5458g 

dissatisfied  shareholder,  appraise- 
ment, 5458h 
rights  and  liabilities  preserved,  5458h 
paving  streets,  3737 
preferred  stock,  issuing  of,                  5469a 
amount,  limit,                                5469a 
stockholders  voting,                       5459b 
right  of  way,  acquiring,            5468d,  6468e 
sale  or  lease  of  properi^,                     5458g 
manner  of  sale  or  lease,               5458g 
dissatisfied  shareholder,  appraise- 
ment,                                          5468h 
rights  and  liabilities  preserved,  5458h 
stock,  preferred,  issuing  of,                 6469a 
amoimt  limited,                             5469a 
stockholders  voting,                      5459b 
tax  to  aid  building,                              6340a 
water  and  water  closets,         6479b,  5479c 

Sollivan  County, 

circuit  court,  terms,  p.  99,  1394 

legislature,  members  of,  6682,  6683 

Summons, 

cities  and  towns,  service  on,  3758 

Sunday, 

baseball  on,  penalty,  2113 

desecration,  penalty,  2112 

holiday  as  to  bills  and  notes,  7531,  7631b 

liquors,  sale  on,  penalty,  2226 


Superintendent,  Public  Instruction, 

appeals  to  by  teachers,  5837d 

license,  grading  teachers,  5837a 


Superintendent,  Schools, 

eligibility,  qualifications, 
pay  of  superintendent, 
teachers,  visiting, 
grading  success, 
statement  furnished, 
appeal  from  grading, 

Superior  Courts, 

judges,  traveling  expenses, 

jurisdiction,  note, 

transfers  from  circuit  courts, 


6902a 
59051 
6837b 
6837b 
6837c 
6837d 


1439h 

1404 

1375a 
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Supervisor  of  Roads, 

bond  and  oath,  6833 

unable  to  give,  vacancy,  6833 

Canada  thistles,  cutting,  2308 

complaint,  proceedings,  2309-2311 

damage  to  lands,  assessment,  6845 

duties  of  supervisor,  6833 

neglect  of,  penalty,  2174,  6849 

eleotion,  time  for,  6830 

notice,  place  of  holding,  6831 

officers,  ballots,  6831 

polls,  opening,  closing,  6831 

counting  votes,  report  to  auditor,  6831 

exemption  from  service,  6832 

lands,  entry  on,  6846 

damages,  assessment,  6840 

obstructions,  removal,  credit,  6846 

pay  of  supervisors,  6830 

repair  of  highways,  making  of,  6843 

notifying  laborers,  6833,  6834 

labor,  who  must,  time  for,  6834 


teams,  credits, 

6835 

false  credits,  penalty, 

6836 

notice  to  work, 

6837 

money  paid,  use. 

6839 

failure  to  work,  duty. 

6840 

substitutes,  penalties. 

6841 

idlers,  discharge, 

6842 

extra  labor,  credit. 

6844 

neglect  to  make,  penalty. 

2174 

,  6840 

reports  made  by, 

6859 

auditing  reports, 

6860 

rural  mail  roads,  repairs, 

6849 

.6856 

stream,  bank  caving,  duties, 

6766 

successor,  delivery  made  to. 

6855 

suits,  failure,  penalty, 

6854 

taxes,  expending, 

6850-6852 

term  of  office, 

6830 

tools,  responsibility  for, 

6861 

vacancy,    filling   of, 

6832 

woods,  fires,  duties, 

2017 

Supreme  Court, 

appeals  to,  notes,                    638-675, 

I337h 

in  civil  cases. 

1337f 

evidence,  weighing  on  appeal, 

641h 

judgment,  rendition. 

641h 

jurisdiction  in  civil  cases, 

1337f 

in  criminal  cases. 

I337g 

salaries  of  judges. 

6417 

transfers  from  appellate  court 

, 

1362 

Surety, 

examination  and  residence. 

1791 

1792 

companies  accepted  as. 

1792 

money  deposited  as. 

1306a 

,  1787 

notes  on  statutes, 

1226-1235 

subrogation  of  surety. 

1804 

surrendering  principal. 

1796-1798 

Surety  Companies, 

bail  in  criminal  actions, 

1792 

foreign  companies,  note. 

5480 

Surety  of  Peace, 

action,  proceedings,  practice,         1684-1696 

Surveyor,  County, 

appeal  from  survey,  notes,  8030 

drainage,  ew  officio  commissioner,  56SS 

engineer,  acting  as,  5624 

construction  of  drain,  5^5 

repairs,  duty  as  to,  5631 

pay  of  in  counties  of  150,000,  S034e 

streams,  cleaning,  duties,         8407f,  S407g 

term,  beginning  of,  75741) 


Sweeping  of  Streets, 

cities,  sweeping  streets, 

Switzerland  County, 

circuit  court,  terms, 
legislature,  members  of. 


3559,  3560 


p.  99,  1394 
6682,  6683 


Taxation, 

administrators  listing  property,  8420 

where  property  assessed,  8421 

appeals  from  board  of  review,  notes,  8543 

assessment,  property  taxable,  note,  8410 

chattels,  time  for  making,  8418 

personalty,  where  assessed,  8421 


persons  removing,  doubts. 

8430 

transient  merchants. 

8441 

pawnbrokers,  assessment. 

8443 

blanks  furnished,  form. 

8458,  8463 

schedule,  form. 

8463 

irregularities  disregarded. 

8527 

assessor,  county,  election. 

8530 

qualifications,  bond. 

8530 

pay  of  assessor. 

8530 

salaries  of  assessors. 

8530a 

duties  of  assessors,  notes. 

8531 

member  of  board  of  review. 

8532 

assessor,  township,  election. 

8508 

bond  and  oath, 

8506 

vacancy,  filling. 

8508 

compensation  of. 

8510 

assessing  personalty. 

S458-S463 

lands,  list  delivered  to, 

8511 

returns  of  assessments. 

8523 

auditor,  county,  approving  assessor's 

bond. 

8508 

blanks  for  assessor. 

8511 

lands,  list  of  to  assessor. 

8511 

member  of  board  of  review 

8532 

increase  by  state  board. 

8550i 

notice  to  tax  payers. 

SoSOk 

special  session  of  county  board.  8550b 

omitted  property,  notes. 

8560 

settlement  with  treasurer. 

8644 
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Taxation, 

bank  shares,  where  assessed,    8421,  8471a 

statement  furnished,  8469,  8471b 

shares,  rate  of  assessment,  8470,  8471a 

manner  of  listing,  8471 

national  bank  stock,  assessment,  8471a 

officers,  statement  furnished,       8471b 

assessor,  duties,  8471b 

lien  on  stock,  8474 

savings  banks,  assessment,  8491 

blanks  for  listing  property,  8458 

auditor  to  furnish  assessors,  8511 

blind,  list  of,  8463 

board  of  review,  members,  8532 

or^nization,  meetings,  powers,     8532 

oaths  of  members,  8532 

duties,  assessments,  equalization,  8533 

bonds,  state,  municipal,  exemption,  8417e 

books  and  papers,  examination,  note,  8444 

bridge  companies,  assessment,  8490 

cemeteries  exempt,  4708a 

chattels,  when  and  to  whom  assessed, 

8418,  8419 
cities,  assessment,  collection,        3624-3632 
utilities  public,  tax  to  pay,  3739 

license  taxes,  els.  33-46,  3477 

levy,  time  for,  failure,  3481 

rate,  how  fixed,  limit,  3508,  3626 

commissioners,  state  tax,  appeal,  notes, 

8543 
meetings,  powers,  notes,  8547 

order  of  business,  8550a 

increased  assessment,  certificate,  8550a 
notice  to  taxpayers,  8550b 

county  board,  special  session,      8550b 
hearings,  appearance,  8550c 

increasing  assessments,  8550d 

session  extended,  8550e 

corporations,  foreign,  assessment, 

8478a-8490 

domestic,  assessment,  8491 

county  assessor,  election,  8530 

qualifications,  bond,  8530 

pay  of  assessor,  8530 

salaries  of  assessors,  8530a 

duties  of  assessors,  notes,  8531 

member  of  board  of  review,  8532 

county  board  of  review,  members,        8532 

organization,  meetings,  powers,    8532 

oaths  of  members,  8532 

duties,  assessments,  equalization,  8533 

credits,  assessments,  deduction,  8463 

deaf  and  dumb,  list  of,  8463 

deeds  for  lands  sold,  8603c 

recording  deed,  8603c 

form  of  deed,  notes,  8624 

title  to  lands,  notes,  8639,  8642 

delinquent  taxes,  interest,  8570a 

collection  and  payment  of  interest, 

8570a 


Taxation, 

delinquents,   list  of,  8571 

collecting  delinquent  tax,  8571 

levy  and  sale  of  property,  8571 

fees  of  treasurer,  8571 

delinquent  for  three  years,  8660a 

list  mside  by  treasurer,  8660a 

foreclosure  and  sale,  8660a-8660d 

equalization  by  board  of  review,  8533 

by  tax  commissioners,  8550d 

estat^,  assessment  of  property  of, 

8420,  8421 

executors  listing  property,  8420 

where  property  assessed,  8421 

exemptions,  cemeteries  exempt,  4708a 

highways,  railroads,  lands  occupied, 

6762 
orphan's  home,  exemption,  note,  8412 
Greek  letter  fraternity  lands,  8416a 
mortgage  indebtedness,  8417  a 

bonds,  state  and  municipal,         8417e 
express  companies,  assessment,  8478a 

fees  of  treasurer  on  delinquent  collec- 
tions, 8571 
ferry  companies,  assessment,  8490 
fiduciaries,  paying  taxes,  note,              8587 
foreclosure  and  sale  of  delinquent  lands, 

8660a-8660d 
freight  companies,  assessment,  8481b 

gas  companies,  assessment,  8401 

gravel  road  companies,  assessment,  8491 
Greek  letter  fraternity  lands  exempt,  8416a 
guardian,  assessment  of  property,  8421 
highways,  lands  occupied  exempt,  6762 
idiots,  list  of,  8463 

insane,  list  of,  8463 

insurance    companies,  8491 

interrogatories  to  be  answered,  8459,  8463 
joint  stock  associations,  assessment,  8481b 
lands,   public  purchased,   taxation,     8446 
list  to  assessor,  8511 

sale  of  delinquent,  8603a-8603c 

highways  and  railroad,  exemption, 

6762 

lien  on  bank  stock,  8474 

of  taxes,  attaching,  8590 

sale  or  transfer,  no  eff'ect,  8590 

property  liable,  8591 

transferred  to  purchaser,  note,     8632 

listing  of  personalty,  8458-8463 

manufacturing  companies,  assessment.  8491 

merchants,  transient,  assessment,         8441 

mining  companies,  assessment,  8491 

mortgage  indebtedness,  exemption,      8417a 

oaths  to  tax  lists,  8463 

omitted  property  assessed,  deductions, 

note,  8411 

assessment,  costs,  payment,  8526a 

pawnbrokers,  assessment,  8443 

pay  of  county  assessors,  8530,  8530a 

of  township  assessors,  8510 
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Taxation, 


Taxation, 

payment  of  taxes,  time^  8669 

penalty  on  delinquent,  8570a 

personal  property,  when  assessed,        8418 

to  whom  assessed,  8419 

where  assessed,  8421 

blanks  to  list  furnished,  8458 

assessor,  duty  of,  8458,  8462 

schedule,  form  of,  8463 

pipe  line  companies,  assessment,        8478a 

property  taxable,  note,  8410 

railroads,  land  occupied  exempt,  6762 

time  of  listing,  8494 

statement  under  oath,  8495 

personalty  listed,  8499 

verified  achedule,  8501 

receiver,  assessment  of  property,  8421 

redemption  from  sale  of  land,  8603b 

review,  county  board  of,  8532 

members,  who  compose,  8532 

organization,  meetings,   powers,  8532 

oaths  of  members,  8532 

duties,  assessments,  equalization,  8533 

sale  of  delinquent  lands,  8603a 

highest  bidder,  sale  to,  8603a 

redemption  from  sale,  8603b 

deed,  limitation,  lien  released,    8603c 

lien  transferred  to  purchaser,  note, 

8632 

title  to  land,  notes,  8639,  8642 

savings  banks,  assessment,  8491 

schedule  of  personalty,  form,  8463 

schools,  manual  training,  tax,  5915u 

state  levy,  6951 

appropriation,  distribution, 

5951a-5961g 

special  school  tax,  5953 

local  tuition  tax,  5955 

bonds,  tax  to  pay,  5915w 

cities  of  100,000,  limit,  3660 

settlement  of  county  treaaurer,  8644 

sleeping  car  companies,  assessment,  8478a 

street  railroads,  assessment,  8491 

tax  commissioners,  appeals,  notes,       8643 

meetings,  powers,  notes,  8547 

order  of  business,  8550a 

increasing  assessments,  notice  to 

auditors,  8550a 

taxpayers,  notice,  hearings, 

8550b,  8550c 
equalizing  assessments,  increase,  8650d 
session  extended,  8550e 

taxes,  payment,  time  for,  8669 

delinquent,  interest,  8670a 

list  of  delinquent,  collection,  8571 

fees  of  treasurer,  8571 

lien  of  taxes,  when  accrues,  8690 

sale  or  transfer  not  to  affect,      8590 
property  liable  for,  8591 

lienh older  paying,  notes,  8596 


telegraph  companies,  assessment,      S478a 
telephone  companies,  assessment,      8478a 
assessment  of,  notes,  8479 

towns,  assessment  and  collection, 

d.  18,  3797,  3808 
duties  of  officers,  3806 

treasurer,  county,  member  of  board  of 
review,  8532 

attendance  at  office  to  receive  taxes, 

85^ 
delinquent,  interest,  payment,  8570a 
list  of  delinquents,  collection,  8571 
levy  on  property,  8671 

fees  for  collection,  8571 

settlement  with  auditor,  8644 

delinquent  for  three  years,  duiy,  8660a 
foreclosure  and  sale  of  land, 

8660a-8660d 
trustee,  assessment  of  property,  8421 

valuation  of  property,  rules,  8458 

water  companies,  assessment,  8491 

Taxes, 

cities,  assessment,  collection,        3624-3632 

public  utilities,  tax  to  pay,         3739 

license  taxes,  els.  33-46,  3477 

interest  on  delinquent,  8570a 

lien  of  taxes,  8590,  8591 

on  bank  stock,  8474 

payment,  time  for,  8569 

schools,  manual  training,  tax,  59l5n 

state  levy,  5951 

appropriation,  distribution, 

5961a>5961g 
special  school  tax,  5953 

local  tuition  tax,  5955 

bonds,  tax  to  pay.  5915w 

cities  of  100,000,  limit,  8660 

towns,  assessment  and  collection, 

d.  18,  3797,  3806 
public  utilities,  tax  to  pay,  3739 

money  borrowed,  tax  to  pay,        3805 

Teachers, 

school  teachers,  see  5937a-5937d 

license,  emplo3rment,  contracts, 

5903,  6988,  598te 
wages  and  payment,  5989c-5969e 

questions,  sale,  penalty,  2178 

Telegraph  Companies, 

cities,  use  of  stress,  d.  11,  3517 

lines,  injuring,  penalty,  2053 

messages,  disclosure,  penalty,  2314 

notes  on  statutes,  6501-5613 

taxation,  assessment,  8478a 
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Telephone  Companies, 

dties,  use  of  streets,  cl.  11,  3617 

lines,  injuring,  penalty,  2053 

messages,  disclosure,  penalty,  2314 

poles  and  wires,  location,  6523a 

highways,  use  of,  5523a 

service  to  applicants,  notes,  5529 

taxation,  assessment,  8478a 

Terms  of  Oonrts, 

circuit  courts,  terms  in  counties,         1394 

Texas  OatUe, 

diseased,  bringing  into  sUte,  2239,  2240 

TheaterSi 

construction  and   equipment,  3290h-3290r 


Tiling, 

drains,  petition,  proceedings, 


6632 


Tippecanoe  Oonnty, 

circuit  court;  terms,  p.  99,  1394 

l^^lature,  members  of,  6682,  6683 

Tipton  County, 

circuit  court,  terms,  p.  99,  1394 

legislature,  members  of,  6682,  66B3 

Tobacco, 

cigarettes,  manufacture  or  sale,  penalty, 

2216 
minors,  furnishing  tobacco  to,  penalty, 

2213,  2214 
cigarettes,  sale  or  gift  to,  penalty, 

2215 


Toll  Roads, 

purchase  by  county, 
repairs,  toll,  note, 


6823 
4812 


Towns, 

actions  on  ordinances,  3801,  3802 

judgment,  enforcement,  3801 

'  additions  to  towns,  3721 

plats,  acknowledgment,  recording, 

3721 
donations  on  plats,  3721 

approval  before  recording,  3722 

power  of  authorities  over,  3722 

recording  before  approval,  penalty, 

3722 


Towns, 

animals  at  large,  d.  6,  3797 

annexation  of  lands,  3717 

ordinance,  publication,  3718 

remonstrances  in  court,  3718 

notice  to  officers,  3718 

hearing  by  court,  3718 

practice  and  order,  3718 

town  or  city  in  territory,  3718 

fire  and  police  protection,  3718 

sweeping,  sprinkling,  sewers,  3718 
parts  of  city  or  town  not  annexed, 

3719 
consolidation,  debts,  liabilities,      3719 

disannexing  territory,  3720 

appropriation  of  lands,  3762,  3754 

purposes  and  proceedings,  3752 

jurisdiction  beyond  limits,  3754 

of  money,  3803 

attorney,  illegal  acts,  removal,  3713 

authority,  method  of  exercise,  3767 

bonds,  refunding,  3710 

issue  of  bonds,  interest,  3710 

taxes,  sinking  fund,  3710 

investing  funds,  3710 

of  officers,  3789 

for  public  buildings,  3804 

sale  and  interest,  3804 

borrowing  money,  3806 

petition  by  taxpayers,  3806 

tax  for  sinking  fund,  3806 

boundaries,  defining,  3717 

disannexing  territory,  3720 

bridges,  building,  6769 

county  building  in,  6769 

buildings  unsafe,  powers,  3714 

public,  bonds  to  raise  means,  3804 

'cemeteries,  control,  management,  3746 

officers  and  agents,  3746 

conveyance  by  county,  3747 

deeds,  recording,  3747 

control  and  protection,  3747 

vacating  cemeteries,  3748 

removals,  re-interment,  3748 

donation  of  lands,  3749 

lots  for  re-interments,  3749 

expense  of  removals,  3749 

condemnation  of  lands,  3749 

conveyance  to  association,  3750 

powers  of  association,  3761 
acquiring,  regulating,         cl.  16,  3797 

clerk,  election  of,  term,  3780 

vacancy,  filling  of,  3783 

oath  of  office,  3784 

bond  of,  3789 

duties  of  clerk,  3793 
oaths,  depositions,  acknowledgments, 

3793 

seal,  custody  of,  3793 

compensation  of,  3796 
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Towns, 

condemnation  of  lands,  3752 

purposes  of  appropriation,  3752 

resolution,  notice,  publication,       3752 

remonstrances,  hearing,  3752 

contract  for  work,  bonds,  3752 

consolidation  of  cities  and  towns,        3716 

election  and  proceedings,  3716 

debts  and  liabilities,  3716 

corporation  judicially  noticed,  3775 

corporate  name,  3785 

crimes,  punishment,  1719 

debts,  refunding,  3710 

disannexing  territory,  3720 

dissolution  of  towns,  3788 

elections,  regulations,  3704-3706 

officers,  election,  3777 

notice  of  election,  3777 

inspectors  of  election,  3778 

officers  elected,  terms,  378o 

when  elected,  3781 

tie  vote,  determination,  3781 

certificate  of  election,  3781 

precincts  for  voting,  3706,  3779 

return  of  certificate  of  election,    3781 

record  by  clerk,  fee,  3782 

voters,  qualifications,  3705 

fines  and  penalties,  cl.  21,  3797 

fire,  protection  from,  cl.  3,  3797 

arms  and  works,  cl.  6,  3797 

franchises,  granting,  limit,  3736 

funding  debts,  3710 

gambling,  preventing,  cl.  6,  3797 

garbage,  disposal  of,  3708 

gas  works,  erection,  control,         3724-3739 

general  powers  of  trustees,  3797 

heating  plants,  erection,  control,  3724-3739 

horses,  running  in,  penalty,  2344 

imprisonment  under  ordinances,  3801 

incorporation,  organization,  3767-3775 

justice  of  peace,  suits  on  ordinances,  3801 

lands,  condemnation  of,  3752,  3754 

jurisdiction  beyond  limits,  3754 

lawns  and  shade  trees,  3709 

regulating,  planting,  3709 

protection  of,  3709 

expenses,  liens,  collection,  3709 

licenses,  revocation,  3714 

granting  of,  cl.  7,  3797 

lighting  plants,  erection,  control, 

3724-3739 

liquors,  license,  control,  cl.  7,  3797 

loans,  how  made,  3805 

markets,  market  houses,  cl.  8,  3797 

marshal,  appointment,      3784,  cl.  10,  3797 

bond  of,  3789 

powers  of  and  fees,  3794 

deputies,  powers,  3795 

compensation,  3796 

duties  assigned  to,  cl.  10,  3797 

ordinances,  suits  on,  duties,  3801 


Towns, 

name,  corporate,  37ftS 

changing  name,  3788 
nuisance,  powers  as  to,                 d.  4,  3797 

oath  of  officers,  3784 

office,  eligibility  to  hold,  3704 

officers,  misconduct,  penalty,  3712 

claims,  illegal  allowance,  3712 

removal  from  office,  3713 

oppression,  misconduct,  penalty,  3715 
election  of  officers,                   3776-3782 

terms  of  officers,  3780 

vacancies,  filling  of,  3783 

oath  of  office,  3784 

bonds  of,  3789 

delivery  to  successors,  3790 
ordinances,  enactment,                d.  20,  3797 

actions  to  enforce,  3801 

judgment,  imprisonment,  labor,  3801 

allegations  and  proof,  3802 

organization  of,  3767 

survey  and  map,  3767 

census  of  family  heads,  3768 

map  and  census  made  public,  3769 

notice  by  publication,  3769 

application  to  county  board,  3770 

hearing  and  order,  3771 

notice  to  voters,  3772 

polls,  keeping  open,  3773 

election  board,  3774 

ballots  at  election.  3775 

return  to  county  board,  3775 

declaration  as  to  incorporation,  3775 

judicial  notice  taken,  3775 

appeal  from  order,  3775 

expenses,  payment,  3775 

name  of  town,  3785 

parks,  locating,  laying  out,  3740 

condemning  lands,  3740 

damages,  assessing,  3740 

ordinances  to  govern,  3741 

taxation,  bonds,  3741 

custody  and  management,  3742 

Chautauqua  assemblies  using,  3743 

libraries  in  parks,  3744 

acts  legalized,  3745 
purchase,  improving,           d.  17,  3797 

plats  of  additions',  3721 

admowledgment  and  recording,  3721 

donations  on  plats,  3721 

approval  by  authorities,  3722 

power  of  authorities  over,  3722 
recording  before  approval,  penalty, 

3722 

survey  and  plat  of  town,  3723 

prisons,  erection,  3707 

use  of  county,  3707 

process,  service  of,  3758 

prostitiitioii,  iU-fame,  d.  6,  3797 
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Towns, 

public  utilities,  powers  as  to,  3724 

waterworks,  heating,  lighting,       3724 

bonds,  issue  and  sale,  3724 

election  on  question,  3724 

acquiring  lands,  3726 

damages,  assessment,  payment,     3725 

management  and  control,  3726 

control  by  mimicipal  authorities,  3727 

sale  of  utilities,  3728 

provisions  for  sale,  3729 

notice  of  sale,  3730 

election,  petition,  3730 

notice  of  election,  3731 

ballots  at  election,  3732 

proceeds,  disposal  of,  3733 

act  of  general  application,      3734 

streets,  contracts  as  to  use,  3735 

conditions  in  contracts,  3736 

franchises,  granting,  limit,  3736 

subscription  for  stock,  3736 

paving  by  street  railroads,  3737 

bonds,  issuing  of,  3737 

condemnation  by  corporation,        3738 

tax  to  pay  for  utilities,  3730 

railroads,  street,  paving  by,  3737 

aiding  electric  roads.  3800 

running  of  cars«  cl.  12,  3797 

lights  at  crossings,  cl.  14,  3797 

repeal  of  laws,  3807 

sale  of  public  utilities,  3728-3734 

schools,  erection  of  houses,      cl.   19,  3797 

trustees,  election,  powers,  5916 

bonds,  issuing  of,  5915v-6915y 

seal  and  custody  of,  3793,  cl.  1,  3797 

service  of  process  on,  3768 

sewers,  appropriating  land,  3764 

jurisdiction  beyond  limits,  3754 

by  contiguous  cities  and  towns,    3759 

agreement,  record,  committee,       3760 

cost,  assessment,  payment,  3761 

bids,  advertising,  contract,  3762 

separate  contracts,  bond,  3763 

assessments,  notice^  hearing,  3764 

objections,  hearing,  3764 

lien  of  assessments,  collection,      3766 

liability  of  corporation,  3766 

city  and  town  sewers  connecting,  3798 

agreements  legalized,  3799 

shade  trees,  regulation,  3709 

planting,  protection,  3709 

expense,  lien,  collection,  3709 

planting,  protection,  cl.  17,  3797 

shooting  in,  penalty,  2344 

sidewalks,  vehicles  on,      3766,  cl.  11,  3797 

sinking  fund,  tax  for,  3806 

streams,  control  over,  3754 

streets,  granting  use,  conditions, 

3735-3739 


To^TlS, 

streets,  opening,   change,  vacation,  im- 
provement, 3763 
police,  duties  as  to«                         3763 
obstructions,  removal,  'preventing, 

3763,  3756 
power  over  streets,  3754 

buildings,  structures,  removal,     3754 
condemning  land  for,  3764 

cleaning  streets,  3766 

sidewalks,  vehicles  on,  3756 

free  use  of,  cl.  6,  3797 

street  railways,  paving  by,  3737 

aiding  railways,  3800 

survey  and  plat  of  town,  3723 

taxes  to  pay  for  public  utilities,  3739 

to  pay  money  borrowed,  3806 

assessment  and  collection  of, 

cl.  18,  3797,  3806 
duties  of  oflScers  as  to,  3806 


treasurer,  election,  term, 

3780 

vacancy,  filling  of. 

3783 

oath  of  office, 

3784 

bond  of. 

3789 

duties  of  treasurer. 

3791 

settlements,  publication, 

3792 

compensation  of. 

3796 

trustees,  election  of. 

3780,  3781 

terms  of. 

3780 

vacancy,  filling, 

3783 

president  of  board. 

3784 

oath  of  office, 

3784 

clerk  attends  meetings, 

3793 

general  powers  of, 

3797 

organization,  president,  clerk, 

cl.  1,  3797 
property,  holding,  conveying, 

cl.  2,  3797 
fire  companies  and  apparatus, 

cl.  3,  3797 
protection  from  fire,  cl.  3,  3797 
nuisance,  declaring,  abating, 

cl.  4,  3797 
animals  at  large,  d.  5,  3797 

gambling,  disorderly  conduct, 

cl.  6,  3797 
ill-fame  houses,  prostitution, 

cl.  6,  3797 
driving  and  riding,  cl.  6,  3797 
firearms,  fireworks, ,  d.  6,  3797 
streets,  free  use  of,  cl.  6,  3797 
licenses,  granting  of,  cl.  7,  3797 
liquors,  license,  fees,  d.  7,  3797 
markets,  market  houses, 

d.    8.   3797 
streets,  opening,  changing,  im- 
proving, d.  9,  3797 
street  conunissioner,  appoint- 
ment,                        cl.  10,  3797 
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Towns, 

trustees,  chief  of  fire  force,  appointment^ 

d.  10,  3797 
marshal,  appointment,  d.  10,  3707 
streets,  sidewalks,  protection, 

d.  11,  3797 
railroads,  running  of  oars, 

d.  12,  3797 
lighting  of  streets,  d.  13,  3797 
lights  by  raUroad  com- 
panies, d.  14,  3797 
insuring  property,  d.  15,  3797 
cemeteries,  acqtiiring,  regulat- 
ing, d.  16,  3797 
trees,  planting,  preserving,  d  17, 

3797 
streams  and  whanres,  d.  17,  3797 
parks,    purchase,    improv- 
ing, d.  17,  3797 
taxes,  levy  and  collection, 

a   18,  3797 
school   houses,  erection, 

d.    19,  3797 
ordinances   and    by-laws, 

d.    20,    3797 

fines  and  penalties,      cl.  21,  3797 

union   of  cities  and  towns,  3716 

election  and  proceedings,  3716 

debts  and  liabilities,  3716 

utilities,  public,  provisions  as  to, 

3724-3739 
vehicles  on  sidewalks,  3756,  d.  11,  3797 
voters,  qualifications,  3705 

wards,  division  of  town  into,  3776 

waterworks,  erecting,  control,     3724-3739 
workhouse,  erection  of,  3707 

use  of  county,  3707 


Towns  and  Cities, 

cities  and  towns,  see  3704-3766 

Township, 

advisory  board,  contracts,  appropriation, 

note,  8085i 

bonds  to  pay  debts,  tax,  8081b 

road  districts,  division  into,  6830 


Township  Assessor, 

assessments  of  personalty,  8458-8463 

returns  of  assessments,  8523 

bond  and  oath,  8508 

compensation  of,  8510 

election  of  assessor,  8508 

lands,  list  delivered  to,  8511 

returns  of  assessments,  8523 

vacancy,  filling  of,  8508 


Township  Trnstee, 

accounts,  claims,  settlement^  8072 

cemeteries,  duties,  4700i 

daim,  refusal  to  pay,  penalty,  2163 

debts,  incurring,  notes,  8061 

funding  debts,  8061a,  8081b 

drainage,  flood  gates,  duties,       5657-5660 

808U 

8081b 
67» 
6830 


funding  debts,  bonds, 
tax  to  pay  bonds, 

highways,  opening,  duties, 
road  districts, 
laborers,  exemption, 

suits  against, 
bridges  and  culverts, 


6840 

6848 

rural  mail  roads,  repairs,  6840,  6856 

6850 
6851 
6852 
6853 
6854 
6855 
6856 
6857 


tax,  levying, 

expencUng  tax, 

contracts  for  work, 

injuries,  suits  for, 

suits,    ooxvtinuanoe, 

tools,  purchase, 

order  of  work, 

oaths,  administering, 

disbursing  funds,  6858 

justices,  receiving  docket  fees,  8072 

pa3nnent  of  salaries,  8072 

publication  of  receipts  and  expenses,  8073a 

supervisor,  road,  election,  duties,       6831 

vacancy,  filling,  6832 

bond  of,  approval,  6838 

auditing  reports,  6860 

orders  to  supervisor,  execution,  note. 

8068 
Schools,  CoiofON,  see. 


Trade-Bfarks, 

bottles  stamped, 

protection  of, 
filling  bottles,  penalty, 
ownership,  agreement  to  return, 
prosecution,  evidence, 
sale  of  bottles,  penalty, 
search  warrant,  arrest, 
unlawful   possession. 

Tramp, 

penalty  for  being, 


8680d 
8680)1 
8680e 
86801 


2321 


Transcript, 

appeal,  bill  of  exceptions,  certificate.  641g 

Treasurer,  City, 

accounts  kept  by,  3633 

bond  and  o«ih,  3468 

collection  department  head,  3619 

contracts,  interest  in,  3470 

county  treasurer  acting,  3467,  3619,  8620 

election,  eligibility,  term,  346i 
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Treasurer,  City, 

funds,  transfer  to,  3622 

license  tax,  collection,  3623 

moneys  paid  to,  3635 

orders,  receipt;  register,  canceling.  3636 

payment  of  orders,  3636 

endorsement  if  not  paid,  3636 

pay  of  treasurer,  3632 

receipts  and  disbursements,  3634 

reports  and  statements,  3637 

sale  of  property,  3631 

settlements  made  by,  3622 

for  taxes,  3628 

for  delinquent  collections,  3630 

taxes,  license,  collection,  3623 

notice  as  to  tax,  3627 

settlement,  delinquent  list,  3628 

collecting  delinquent,  3629 

settlement  for  collections,  3630 

sales  for  delinquency,  3631 

vacancy,  filling,  3469 

Treasurer,  Conntyi 

attendance  at  office,  8569 

board  of  review,  member  of,  8532 
city  treasurer,  acting  as,  3467,  3619,  3620 

county,  furnishing  money  to,  note,  7998 

payment,  compelling,  note, 
delinquent  tax,  interest,  payment, 

list,  collection, 

levy  on  property, 

fees  for  collection, 

three  years,  duty, 
fees  for  delinquent  collections, 

notices,  legal,  publication,       1302a,  1302b 

office,  attendance,  hours,  8569 

review,  board  of,  member,  8532 

sale  of  property  for  delinquency,  8571 

settlements  with  auditor,  8644 

taxes,  collection,  attending  office.  8569 

delinquent,  duties,  8570a,  8571 

term,  beginning  of,  7574b 

note  on  stotute,  7989a 

Treasurer,  State, 

crimes,  acts  constituting,  2167-2171 

Trees, 

highway,  ownership,  6847 
injuring,  penalty,                         2059,  2061 

Trustee,  Township, 

TbwiTSHiP  Trustee,  see. 


7998 
8570a 
8571 
8571 
8571 
8660a 
8571 


Turnpikes, 

gravel  roads  by  assessment,  6771-6787 

by  taxation,  6788-6815 

purchase  of  toll  roads,  6823 


u 

Union, 

cities  and  towns  uniting. 

Union  County, 

circuit  court,  terms, 
legislature,  members  of, 


3716 


p.  100,  1394 
6682,  6683 


Trusts  and  Powers, 

notes  on  statutes. 


3391-3419 


United  States, 

constitution,  notes  on,  8-44 

United  States  Army, 

MnjTiA,  see. 

University, 

Indiaita  UwiVERaiTT,  see. 

UtiUties,  PubUc, 

cities  and  towns  erecting,  3724 

bonds,  election,  3724 

location,  condemnation,  3725 

management  and  control,  3726 
board  of  works,  trustees,  control,  3727 

sale  of  utilities,  3728-3734 

franchises,  granting,  contracts,  3735-3738 

tax  to  pay  for  utilities,  3739 


2320 


p.  100,  1394 
6682,  6683 


Vagrancy, 

penalty  against, 

Vanderburg  County, 

circuit  court,  terms, 
legislature,  members  of. 

Vehicles, 

automobiles,  cities  licensing,  c1.  32,  3477 

license  and  regulations,  8703a-8703m 

cities  regulating  use,  d.  31,  3477 

license  of,  cl.  32,  3477 

sidewalks,  prohibiting  on,  3756 

motor  vehicles  defined,  8703a 

speed,  regulations,  8703b 

ordinances   as   to,  8703c 

equipment,  signals,  8703d 

stop  on  signal,  8703e 

highway  rules,  8703e 

register  by  owner,  8703f,  8703h 
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VehideB, 

motor,  fee  for  filing,  8703f 

number  assigned,  8703g 

registering  acquired,  8703h 

seal,  form,  words,  8703i 

attached  to  vehicle,  8703i 

number,  size,  display,  8703j 

manufacturers,  dealers,  registering, 

a703k 
non-residents,  exemption,  87031 

penalties  for  violations,  8703m 

sidewalks,  prohibiting  on,  3756,  cl.  11,  3797 


Ventilation. 

mines,  ventilation  of, 

Venne, 

civil  actions,  notes, 

change  of, 
criminal  actions,  venue, 

change  of. 

Verdict, 

criminal  actions,  contents,  return, 

interrogatories,  notes, 
replevin,  verdict,  note, 
signing  and  return,  note. 


Vermillion  County, 

circuit  court,  terms, 
legislature,  members  of 


7439 


313,  314 

416-419e 

1643-1659 

1844-1858 


1906-1917 

555,  566 

558 

553 


p.  100,  1394 
6682,  6683 


Vessels, 

boilers,  inspection,  8703n 

certificate,  posting.  8703o 

cities,  landing,  control,  el.  29,  3477 

false  certificate,  penalty,  8703r 

family,  landing  unlawfully,  penalty  2074 

fees  of  inspector  8703q 

inspector,   qualifications,  8703n 

inspecting  vessels  8703n 

certificate  given  by  8703o 

fees   of   inspector  8703q 

false  certificate,  penalty,  8703r 

unsafe  vessel,  posting  notice,        8703p 

lights  displayed,  8703t 

on  anchored  vessels  8703u 

row  boats  excepted,  8703 v 

violations,  penalty,  8703w 

non-compliance,   penalty,  87038 

Veterinary  Snrgery, 

board  of.  appointment,  terms,  7323f,  7323g 

duties  and   powers.  7323h-7323il 


Viewers, 

highways,  opening,  change,  6726 

qualifications,  6738 

pay  of  viewers,  6745 

duties  and  powers,  6727-6729 

gravel  roads  by  assessment  6771,  6772 
gravel  roads  by  taxation      6792-6796 

Vigo  County, 

circuit  court,  terms,  p.  100,  1394 

legislature,  members  of  6682,  6683 

Vinegar, 

adulterating,  penalty,  2186-2189 

Voluntary  Associations, 

buying  and  selling  securities,  4595i 

children,  asylums,  allowance,  4596a,  4596b 

coliseum   buildings,   associatioD,  4592a 

articles,  contents  4592b 

directors,  election,  powers  4592c 

bonds,  mortgage,  interest  4592d 

donations,  sale  4592e 

gas  wells,  boring  4593 

insurance,  writing,  4593 

oil  wells,  boring,  4593 

railroads,  street,  interurban,  4590a 

construction  and  operation,  4590a 

real  estate,  dealing  in  4593 


W 


Wabash  County, 

circuit  court,  terms, 
legislature,  members 

Wabash  River, 

criminal  jurisdiction 


p.  100,  1394 
6682,  6683 


1648 


Wages, 

chedc  for,  assignment,  payment,        7064a 
notes  on  statutes,  7051-7059e 

Walls,  Party, 

cities  regulating,  d.  52,  3477 

Warden, 

state  prison,  clothing  and  money  to  dis- 
charged prisoners,  8235 


Wards, 

city,  division  into  wards, 
towns,  division  into  wards. 


3464 
3n6 
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Warehousesi  Public, 

receipts,  transfer,  defense,  note,  8722 


Warren  Countyi 

circuit  court,  terms, 
legislature,  members  of, 

Warrick  County, 

circuit  court,  terms, 
legislature,  members  of, 

Washinsfton  County, 

circuit  court,  terms, 
legislature,  members  of. 

Water-course, 

cities,  cleaning,  cl.  9,  3477 

improving,  cl.  16,  3517 

changing  and  improving,       3546-3558 

navigable,    county    board     declaring. 


p.  100,  1394 
6682,  6683 


p.  100,  1394 
6682,  6683 


p.  100,  1394 
6682,  6683 


obstructions,  removing, 
landowners  removing, 

Waters, 

poisoning,  penalty, 
befouling,  penalty, 
stagnant,    creating,    penalty, 


6749-6750 
6751-6755 
8407e-8407h 


2007 
2197 
2181 


Water-works, 

cities,  constructing,  operating,  cl.  8,  3517 

control  and  management,  3563 

erecting  and  control,  3724-3739 

towns,  erecting,  control,  3724-3739 

Wajme  County, 

circuit  court,  terms,  p.  101,  1394 

legislature,  members  of,  6682,  6683 

Weapons, 

crimes  committed  in  connection  with, 

2093-2097 


Weeds, 

cities,  cutting,  authority. 


cl.  30,  3477 


Weiigfhts  and  Measures, 

cities,  inspection,  regulating,    cl.  22,  3477 
crimes    in    connection    with,        2300-2304 

Wells, 

oil  wells,  plugging,  notes,  7510-7512 

abandoned      wells,      plugging, 

7514a-7514f 


to  Sections.) 

Wells  County, 

circuit  court,  terms, 
legislature,  members  of. 


p.  101,  1394 
6682,  6683 


Wharves, 

cities,  maintaining,  wharfage,  cl.  29,  3477 

White  County, 

circuit  court,  terms,  p.  101,  1394 

legislature,  members  of,  6682,  6683 

Whitley  County, 

circuit  court,  terms,  p.  101,  1394 

legislature,  members  of,  6682,  6683 


Widow, 

interest  in  land,  notes, 
remarrying,  conveyance,  notes, 
personalty,  interest  in,  notes, 
purchase  money,  interest,  notes, 
devise,  election,  notes, 
insane,  will,  election, 

Wife, 

desertion  of,  penalty. 

Wild  Gkune, 


2640,  2652 
2641 
2648 
2656 
2666 
2666a 


2319 


hunting,  killing,  penalty. 

2242-2262 

Wflls, 

appeal  from  contest,  notes. 

2775 

construction,  notes, 

2737 

contest  of  will,  notes, 

2765-2775 

complaint,  notes. 

2766 

notice,  hearing,  note. 

2768 

costs  on  contest,  note. 

2773 

execution  of  wills,  notes. 

2746 

lapsing  of  devises,  note. 

2741 

lost  will,  complaint,  proof. 

note,       2779 

marriage  of  testatrix,  note. 

2732 

probate,  execution,  vritnesses,  notes, 

2749,  2754 
revocation,  marriage  of  testatrix,  note, 

2732 

secreting,  penalty,  2028 

widow  election  under  will,  notes,  2666 

insane,  election,  2666a 

witnesses,  competency,  notes,      2746,  2754 


Wine, 

adulterating,  penalty, 


2194 


Digitized  by 


Google 


11J8 


IKDSZ. 


( 

References 

Wine  Booms, 

cities,  powers  as  to, 

d.  40,  3477 

Witnessses, 

competency,  notes. 

504 

insane  party. 

508a 

criminal  actions,  competency, 

1875,  1876 

before  justices, 

1721 

names  on  indictment. 

1753 

affidavit,  names  on, 

1760 

gaming,  parties  testifying,  1877,  1878 

experte  as  to  writings, 

1879 

moral  character,  credit. 

1881 

defendant  discharged,  use. 

1882 

convicts  as  witnesses. 

1896-1898 

incompetent  witnesses,  notes, 

506-507 

insane  party,  competency. 

508a 

notes  on  statutes, 

510-617 

Women's  Prison— Girls' 

Industrial 

School. 

admission  to  girls'  school. 

8273 

transfer  of  inmates. 

8298b 

are  to  Sections,) 

Women's  Prison — Oirls'  Indus- 
trial School, 

girls'  school,  admissions  to,  8273 

separated  from  women's  prison,  829b 
bcMird  of  managers,  appointment, 


terms  and  salaries,  8299) 

superintendent,  bond,  residence,  8298e 
employes,  appointment,  8298d 

Wood, 

cities',   regulating  measuring,  selling, 

d.  ^3477 
storing,  regulating,  d.  28,  3477 

Woods, 

fire,  setting  on,  penalty,  2015,  2016 

road  supervisor,  duty  as  to  fire,       2017 

Workhonse, 

cities  erecting,  last  cL  3477 

and  towns  building,  3707 

use  of  county,  3707 

unclean,  keeping,  penalty,  2151 
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